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Cook  v.  Walling. 

ril7  Indiana,  9.J 
Mabried  Womek.  —  Power  of  Married  Woman  to  Ck>Nys7  ob  Emouh< 

BER  HER  Separate  Real  Estate  is  wholly  statatory,  and  any  deed  or 
other  instrument  purporting  to  convey  or  encumber  her  land  in  which 
her  husband  has  not  joined  is  absolutely  void,  because  of  the  want  of 
power  or  capacity  on  her  part  to  execute  such  an  instrument  without 
being  joined  therein  by  her  husband. 

Estoppel  in  Pais  is  Founded  on  the  Proposition  that  a  person  sui  juria 
has,  by  misrepresenting  the  truth,  purposely  induced  another  to  believe 
in  and  act  upon  the  existence  of  certain  facts,  which,  if  they  were  now 
made  to  appear  different  from  what  they  were  represented  to  be,  would 
cause  substantial  injury  to  the  person  who  acted  on  the  faith  of  th« 
representation. 

When  Married  Woman  Deals,  or  Assumes  to  Deal,  in  respect  to  a 
matter  concerning  which  her  common-law  disabilities  have  been  removed, 
she  will  be  bound  by  an  estoppel  in  pais  as  any  other  person.  But  where 
the  contract  relates  to  a  matter  concerning  which  all  the  common-law 
disabilities  continue,  so  that  the  contract  is  utterly  void  for  want  of 
power  or  capacity  to  make  it,  the  doctrine  of  estoppel  cannot  be  invoked 
to  remove  the  incapacity. 

Indiana  Statute  of  1881  ApyEcriNG  Married  Women  with  estoppels  in 
pais  is  inapplicable  to  prior  contracts. 

Married  Woman  Who,  upon  Assumption  that  her  Husband  is  Dead^ 
because  absent  and  not  heard  from  for  more  than  seven  years,  marries 
another  man,  and  while  cohabiting  with  him  in  the  honest  belief  that  he 
in  her  husband,  joins  with  him  in  mortgaging  her  separate  real  estate, 
may,  upon  the  return  of  her  lawful  husband  and  the  resumption  of 
marital  relations  with  him,  avoid  the  mortgage  by  a  plea  that  he  did  not 
j<nn  in  its  execution  as  the  law  requires.  In  such  case  the  dootrine  of 
eetoppel  has  no  application. 
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18  Cook  v.  Walling.  [Indiana, 

/.  V.  Kelso,  for  the  appellant. 

A.  Dowling  and  J.  H.  Stotsenburg,  for  the  appellee. 

Mitchell,  J.  The  question  for  decision  arises  upon  the 
following  facts,  which  are  admitted  by  the  pleadings:  In  De- 
cember, 1855,  the  appellee,  Mary  C.  Walling,  became  the 
lawful  wife  of  Creed  A.  Walling,  who,  after  living  with  her 
until  some  time  in  the  year  1860,  went  to  parts  unknown,  and 
was  not  again  heard  of  until  the  year  1876,  a  period  of  somo 
sixteen  years.  After  Walling  had  been  thus  absent  for  more 
than  seven  years,  acting  under  the  supposition  that  he  was 
dead,  the  appellee  married  Alexander  E.  Hughes,  and  re- 
moved from  a  foreign  state  with  him,  where  they  had  thereto- 
fore resided,  to  Floyd  County,  Indiana.  She  purchased  a 
tract  of  land  in  the  above-named  county,  which  was  conveyed 
to  her  by  the  name  of  Mary  C.  Hughes.  In  1875,  the  appel- 
lee, bV  the  name  of  Mary  C.  Hughes,  joined  with  her  sup- 
posed husband,  Alexander  E.  Hughes,  in  mortgaging  the  real 
estate  so  purchased  and  owned  by  her,  to  secure  a  debt  due 
from  Hughes  to  the  appellant,  Kate  C.  Cook.  The  appellee 
lived  and  cohabited  with  Hughes,  and  claimed  him  as  her 
husband,  and  claimed  and  was  reputed  to  be  his  lawful  wife, 
during  all  the  time  they  lived  in  Indiana,  until  the  year  1876, 
when  Walling  returned  and  made  the  fact  known  that  he  was 
still  in  life,  whereupon  the  appellee  obtained  a  divorce  from 
Hughes,  and  resumed  and  has  ever  since  continued  marital 
relations  with  Walling. 

The  question  is,  whether  or  not  in  a  suit  to  foreclose  the 
mortgage  given  as  above,  the  facts  hereinbefore  recited  are 
sufficient  to  avoid  a  special  plea  by  Mary  C.  Walling,  in  which 
she  alleged  that  the  lands  described  in  the  mortgage  were  her 
separate  estate,  and  that  at  the  time  of  the  execution  of  the 
mortgage,  she  was  and  ever  since  had  been  the  wife  of  Creed 
A.  Walling,  and  that  he  did  not  join  in  the  execution  of  the 
mortgage. 

A  statute  touching  the  marriage  relation,  in  force  at  the 
time  the  mortgage  was  executed,  as  well  as  that  now  in  force, 
declares  that  a  married  woman  shall  have  no  power  to  en- 
cumber or  convey  her  real  estate,  except  by  deed  in  which  her 
husband  shall  join:  1  R.  S.  1876,  550;  Id.  1881,  sec.  5117. 

It  being  conceded  by  the  record  that  the  appellee  was,  at 
the  time  she  executed  the  mortgage,  the  lawful  wife  of  Creed 
A.  Walling,  and  that  he  did  not  join  therein,  it  follows  inevi* 
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tably  that  the  mortgage  was  a  nullity.  The  power  of  a  mar- 
ried woman  to  convey  or  encumber  her  separate  real  estate  is 
wholly  statutory,  and  any  deed  or  other  instrument  purport- 
ing to  convey  or  encumber  her  land  in  which  her  husband 
has  not  joined  is  absolutely  void  because  of  the  want  of 
power  or  capacity  on  her  part  to  execute  such  an  instrument 
without  being  joined  therein  by  her  husband.  As  has  been 
■  said:  "  Tiie  instrument  has  the  form  and  semblance  of  a  deed, 
and  nothing  more":  Lowell  v.  Daniels,  2  Gray,  161;  61  Am. 
Dec.  448.  It  is  without  legal  force,  and  of  itself  creates  no 
equity  which  the  courts  can  recognize  or  protect:  Otis  v.  Chretf- 
ory,  111  Ind.  504,  and  cases  cited. 

Tacitly  conceding  the  invalidity  of  the  instrument,  it  is 
nevertheless  contended  with  much  plausibility  that,  because 
the  appellee  was  living  and  cohabiting  with  Hughes,  and  be- 
cause the  latter,  assuming  to  be  her  husband,  joined  in  the 
execution  of  the  mortgage,  she  ought  now  to  be  estopped  from 
asserting  that  her  husband  did  not  join  therein. 

An  estoppel  in  pais  has  for  its  foundation  the  proposition 
that  a  person  sui  juris  has,  by  misrepresenting  the  truth,  pur- 
posely induced  another  to  believe  in  and  act  upon  the  existence 
of  certain  facts,  which,  if  they  were  now  made  to  appear  dif- 
ferent from  what  they  were  represented  to  be,  would  cause 
substantial  injury  to  the  person  who  acted  on  the  faith  of  the 
representation.  When,  therefore,  a  married  woman  deals,  or 
assumes  to  deal,  in  respect  to  a  matter  concerning  which  her 
common-law  disabilities  have  been  removed,  she  will  be  bound 
by  an  estoppel  in  pais,  as  any  other  person,  and  in  case  she 
makes  affirmative  representations  concerning  the  character  in 
which  she  proposes  to  contract, — whether  for  the  benefit  of 
herself  or  of  some  third  person, — and  thereby  induces  an- 
other, who  acts  in  good  faith,  to  contract  with  her,  supposing 
the  contract  to  be  of  the  character  represented,  she  will  be 
estopped  to  deny  the  representations,  in  case  she  would  have 
been  sui  juris,  in  respect  to  the  contract,  had  the  facts  been 
as  represented:  Orr  v.  White,  106  Ind.  341;  Rogers  v.  Union 
Cent.  L.  Ins.  Co.,  Ill  Id.  343;  60  Am.  Rep.  701;  Lana  v. 
Schlemmer,  114  Ind.  296;  5  Am.  St.  Rep.  621;  Bodine  y.  KU- 
leen  53  N.  Y.  93. 

Where,  however,  the  contract  relates  to  a  matter  concerning 
which  all  the  common-law  disabilities  continue,  so  that  the 
contract  is  utterly  void  for  want  of  power  or  capacity  to  mak« 
it,  the  doctrine  of  estoppel  cannot  be  invoked  in  order  to  ro- 
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move  the  incapacity.  In  other  words,  while  a  married  woman 
may  be  estopped  by  aflSrmative  representations  concerning 
the  character  of  a  contract,  which,  if  her  representations  be 
true,  she  is,  notwithstanding  her  coverture,  under  no  legal 
disability  to  make,  she  cannot  by  her  own  act  or  representa- 
tion remove  her  legal  incapacity  to  make  a  contract  which 
coverture  alone,  under  any  and  all  circumstances,  disqualifies 
iier  from  making  except  in  a  prescribed  way:  Carpenter  v. 
Carpenter,  45  Ind.  142;  Levering  v.  ShocJcey,  100  Id.  558; 
JBank  of  America  v.  Banks,  101  U.  S.  240;  Sims  v.  Everhardt, 
a02  Id.  300;  Keen  v.  Coleman,  39  Pa.  St.  299;  80  Am.  Dec. 
524;  Klein  v.  Caldwell,  91  Pa.  St.  140;  Morrison  v.  Wilson,  13 
Cal.  494;  73  Am.  Dec.  593;  Todd  v.  Pittsburgh  etc.  R.  R.  Co., 
19  Ohio  St.  514. 

The  statute,  as  well  as  the  common  law,  deprives  a  married 
woman  of  all  power  to  conve)'  or  encumber  her  separate  real 
estate  except  by  deed  in  which  her  husband  shall  join.  With- 
out the  joinder  of  the  person  who  occupies  toward  her  the 
legal  relation  of  husband,  the  impediment  in  the  way  of  a 
deed  by  a  married  woman  is  an  absolute  incapacity  to  con- 
tract, and  this  legal  incapacity  is  not  cured  nor  removed  be- 
cause some  person  other  than  her  husband  has  joined  in  the 
deed,  even  though  she  may  be  at  the  time  cohabiting  with 
Buch  person  in  the  honest  belief  that  he  is  her  husband. 

It  would  present  a  contradiction  in  terms  to  hold  that  an 
abortive  attempt  by  a  married  woman  to  make  a  deed  which 
she  had  no  legal  capacity  to  make  should  remove  her  inca- 
pacity by  the  application  of  the  doctrine  of  estoppel:  Behler  v. 
'  Weyburn,  59  Ind.  143. 

Desertion  or  continued  and  unheard  of  absence  may  consti- 
tute a  ground  of  divorce;  and  in  case  a  husband  shall  have 
absented  himself  from  his  usual  place  of  residence,  and  gone 
to  parts  unknown,  for  a  given  period,  the  court  having  pro- 
bate jurisdiction  may  appoint  an  administrator,  after  which 
appointment  the  wife  of  the  departed  person  shall  have  all 
the  rights  and  independent  powers  of  a  feme  sole,  and  may 
contract  and  execute  deeds  for  herself:  R.  S.  1881,  sees.  2232, 
2234.  But  a  married  woman  who  has  been  deserted  cannot 
lawfully  contract  a  second  marriage,  during  the  lifetime  of 
her  husband,  without  obtaining  a  divorce;  nor  can  she  alien 
or  encumber  her  real  estate  in  his  absence,  except  by  pursuing 
the  course  indicated  by  the  statute:  Rhea  v.  Rhenner,  1  Pet. 
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105;  Beckman  v.  Stanley,  8  Nev.  257;  Harrison  v.  Brown,  16 
Cal.  287 

The  appellee's  second  marriage  was  a  nullity,  because  her 
husband  was  alive  at  the  time;  and  for  the  same  reason,  her 
deed  was  void,  although  joined  in  by  a  person  supposed  to  be 
her  husband,  but  who,  in  fact,  was  not. 

Whether  or  not  the  conclusions  above  stated  would  be  in 
any  way  modified  had  the  mortgage  in  suit  been  executed 
since  the  statute  of  1881,  touching  estoppels  in  pais,  affecting 
married  women,  came  in  force,  we  need  not  now  inquire.  It 
is  enough  to  say  the  statute  referred  to  has  no  application  to 
the  contract  in  question. 

The  judgment  is  aflQrmed,  with  costs. 


Married  Women  —  Property  Rights.  —  Connecticut  Statutes  o» 
1877  Provide  that  All  Property  Owned  by  the  wife  when  she  marries 
shall  remain  her  sole  and  separate  estate.  Prior  to  the  adoption  of  such 
statute,  the  wife  had  in  equity  all  the  rights  of  a./eme  sole  in  respect  to  such 
estate,  including  the  right  to  make  any  contracts  in  relation  thereto  with 
hor  husband,  and  though  the  statute  provides  that  she  may  contract  with 
others,  it  is  silent  as  to  her  capacity  to  contract  with  her  husband;  but  such 
silence  cannot  be  construed  as  implying  an  impairment  of  her  prior  rights; 
so  that  a  woman  married  since  the  adoption  of  such  act  retains  the  right  in 
equity  to  make  contracts  with  her  husband  as  well  as  others  in  regard  to  her 
sole  and  separate  estate:  Spitz's  Appeal,  56  Conn.  184;  7  Am.  St.  Rep.  303. 
Married  women  and  married  men  are  placed  on  the  same  footing  by  the  stat- 
utes of  Illinois  with  respect  to  their  property  rights:  Snell  v.  Snell,  123  HI. 
403;  5  Am.  St.  Rep.  526.  Property  rights  of  married  women,  as  affected  by 
American  statutes:  See  note  to  Kirhpairich  v.  Bvford,  79  Am.  Dec.  366-401. 
At  common  law,  married  women  could  not  make  valid  contracts:  Dobbins  v. 
Hubbard,  17  Ark.  189;  65  Am.  Dec.  425;  but  under  most  of  the  state  stat- 
utes married  women  have  been  extended  more  or  less  powers  to  contract 
and  be  contracted  with:  See  note  to  Kantrowitz  v.  Prather,  99  Id.  599-610. 
Where,  at  the  time  of  the  execution  of  a  deed,  the  disability  of  a  married 
woman  is  general,  and  she  cannot  bind  herself  unless  expressly  authorized 
by  statute,  the  statute  must  be  strictly  followed:  Williams  v.  Cudd,  26  S.  C. 
213;  4  Am.  St.  Rep.  714,  and  note. 

Married  Women  cannot  Convey  or  Encumber  their  Realty  or  bind 
themselves  by  any  contracts,  except  under  strict  compliance  with  the  stat- 
utes giving  her  such  power:  Williama  v.  Cudd,  26  S.  C.  213;  AuUman  and 
Taylor  Co.  v.  Rush,  26  Id.  517. 

The  Application  of  the  Law  op  Estoppel  to  the  acts  and  deeds  of 
married  women  is  the  subject  of  notes  to  Shivers  v.  Simmons,  28  Ain.  Rep. 
374-377;  Cravens  v.  Booth,  68  Am.  Dec.  114-117;  Reis  v.  Lawrence,  49  Am. 
Rep.  87-92. 

Estoppel  —  Essential  Elements  of  Estoppel:  See  Bynum  v.  Preston, 
69  Tex.  287;  5  Am.  St.  Rep.  49,  and  note  53.  The  doctrine  of  estoppel  ap- 
plies to  married  women  as  to  all  acts  performed  by  them  since  the  adoption 
of  the  South  Carolina  constitution  of  1868:  Crensliaw  v.  Julian,  26  S.  C.  283; 
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4  Am.  St.  Rep.  719,  and  note  724.  Married  women  are  estopped  from  de- 
nying their  positive  representations  made  to  a  mortgagee,  who,  acting  in 
good  faith,  and  having  no  knowledge  of  the  untruth  of  such  representations, 
is  induced  thereby  to  take  mortgages  upon  their  realty:  Lane  v.  Schkmmer, 
114  Ind.  296;  5  Am.  St.  Rep.  621,  and  note  626.  An  instruction  purporting 
to  state  the  law  upon  the  subject  of  estoppel  in  pais  is  erroneous,  if  it  omits 
the  element  that  the  party  against  whom  the  estoppel  is  invoked  made  the 
declaration  or  did  the  act  upon  which  the  estoppel  is  sought  to  be  based, 
either  with  the  express  intention  to  deceive,  or  with  such  careless  and  culpa- 
ble negligence  as  to  amount  to  constructive  fraud:  Oriffeth  v.  Brown,  76  Cal. 
260. 

Estoppel  by  Silence  or  Failttrk  to  Assert  One's  Rights.  —  Silent 
acquiescence,  misleading  a  party  to  his  diadvantage,  works  an  equitable 
estoppel:  Nicholas  v.  Attstin,  82  Va.  817.  When  one  who  is  negotiating  a 
purchase  with  the  holder  of  an  absolute  deed  for  land  informs  the  maker  of 
the  deed,  who  is  in  possession,  of  his  intention  to  purchase,  and  the  latter 
asserts  no  interest  or  equity  in  it,  he  is  estopped  by  his  silence  from  setting 
up  that  the  deed  was  intended  merely  as  a  mortgage,  after  the  purchase  has 
been  consummated:  GM  v.  Hardin,  48  Ark.  409.  If  the  owner  of  real  estate 
permits  such  realty  to  be  sold  in  his  presence  by  one  who  claims  he  has  full 
power  and  authority  to  dispose  of  it,  and  does  not  then  assert  his  claim,  but 
stands  by  and  permits  an  innocent  purchaser  to  buy  such  land,  he  is  estopped 
by  his  silence  from  thereafter  claiming  such  land  of  such  bona  fide  purchaser 
on  the  ground  of  a  want  of  authority  in  the  person  who  sold  the  land:  Stone 
V.  Tyree,  30  W.  Va.  687.  One  who  knowingly  permits  another  to  purchase 
land  and  expend  money  thereon  under  the  supposition  that  he  is  the  owner, 
and  without  making  known  his  own  claim,  will  be  estopped  by  reason  of  his 
silence  from  afterwards  exercising  his  legal  rights  against  the  purchaser: 
Forbes  v.  McCoy,  24  Neb.  702.  Where  two  coterminous  owners  trace  their 
division  line  without  any  agreement  more  than  is  implied  from  their  acts, 
and  both  recognizing  it  as  such,  one  goes  to  work,  and  with  the  knowledge 
and  acquie  jcence  of  the  other  makes  such  valuable  improvements  as  to  work 
a  great  injury  to  him  making  them,  if  the  division  line  be  disturbed,  the 
other  will  be  estopped  by  his  silence  from  afterwards  alleging  such  mistake 
in  the  division  line  as  will  deprive  the  first  one  of  his  improvements:  Helm  v. 
Wilson,  76  Cal.  477.  But  the  silence  of  one  of  the  plaintiffs  in  the  presence 
of  a  conversation  between  one  of  the  defendants  and  a  third  person  in  re- 
gard to  the  contract  in  question  did  not  work  an  estoppel,  where  at  the 
time  he  did  not  know  the  terms  of  the  contract,  and  was  under  no  obliga- 
tion to  speak:  Qeorge,  Weeks,  <ie  Co.  v.  Swafford,  75  Iowa,  491.  Where  the 
state  of  ownership  of  insured  property  is  made  known  to  the  agent  of  the  in- 
surance company  at  the  time  the  policy  was  issued,  the  insurance  company 
cannot  set  up  the  want  of  complete  ownership  to  bar  an  action  on  the  policy: 
Crescent  Ins.  Co.  v.  Canvp,  7 1  Tex.  503.  But  where  the  foundation  for  an  estop- 
pel insisted  upon  is  the  silence  or  omission  to  give  notice  of  one's  rights,  the 
party  relying  thereon  must  not  have  had  the  means  of  knowing  the  true  state 
of  facts  by  reference  to  the  public  records:  Tluyr  v.  Oleson,  125  111.  365.  Nor 
will  one  be  estopped  when  she  brings  her  action  in  ejectment  within  the 
time  prescribed  by  statute,  because  during  that  time  she  lived  in  the  neigh- 
borhood, and  knew,  or  might  have  known,  of  defendant's  occupancy  of  the 
land  and  his  improvements  thereon:  Bartlett  v.  Kander,  97  Mo.  356. 

Estoppel  by  Acts  and  Conduct.  —  Where  complainant  held  the  lease 
of  a  store  from  G. ,  and  occupied  it  as  a  country  store,  and  such  lease  gave 
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faim  the  option  of  baying  the  premises  at  any  time  daring  his  term,  at  what« 
ever  price  might  be  offered  G.  for  the  same,  and  where  G.  offered  to  sell  to 
E.,  and  entered  into  a  contract  in  writing  therefor,  of  which  complainant 
■was  ignorant  until  after  the  contract  waa  executed,  and  E.  had  no  knowledge 
of  complainant's  rights  till  notified  thereof  by  complainant  himself,  and 
where,  on  the  sixth  day  of  January,  E.  bought  and  paid  for  complainant's 
stock  of  merchandise  in  the  storehouse,  and  on  March  25th  of  the  same  year 
complainant  surrendered  possession  to  E.,  but  failed  to  state  that  he  intended 
to  insist  on  a  conveyaoice  of  the  realty  to  himself  under  the  provisions  of  his 
lease,  complainant  was  estopped  by  his  acts  and  conduct  as  well  as  by  his 
failure  to  assert  his  rights  from  interfering  with  the  transfer  of  title  from  G. 
to  E.:  Race  v.  Oroves,  43  N.  J.  Eq.  284. 
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Contract  for  Sale  and  Pdture  Delivery  of  Commodity  Which  Selleb 
D0E3  NOT  Own,  and  which  has  at  the  time  no  actual  existence,  but 
which  may  be  procured  in  the  market  at  the  proper  time,  is  a  valid  con- 
tract, if  it  is  the  intention  of  the  parties,  or  one  of  them,  that  the  com- 
modity  shall  actually  be  procured  by  the  seller  and  delivered  to  the 
purchaser;  and  this  is  so,  although  money  may  have  been  deposited,  as 
a  margin,  to  secure  performance  of  the  contract,  or  as  indemnity  against 
loss  in  case  of  failure  of  either  party  to  perform. 

Ip  Delivery  of  Subject-matter  of  Contract  is  not  Contemplated, 
and  real  intention  of  parties  is  merely  to  speculate  on  the  rise  or  fall  of 
the  market,  and  adjust  the  accounts  between  them  by  paying  or  receiv- 
ing the  diff'erence  between  the  contract  and  current  price,  then  the  whole 
transaction  is  illegal,  as  against  public  policy. 

Negotiable  Promissory  Note  Resulting  from  or  Growinq  out  of 
Wagering  or  gambling  transaction  is  invalid  as  between  the  parties, 
on  general  common-law  principles,  but  is  valid  in  the>  hands  of  a  third 
person  who  takes  it  in  due  course  of  trade,  before  maturity,  for  value, 
and  without  notice  of  the  purpose  for  which  it  was  executed  or  drawn, 
unless  declared  to  be  void  by  the  peremptory  words  of  a  statute. 

Contract  Valid  by  Law  of  State  where  Made  and  to  be  Performed 
is  valid  and  enforceable  everywhere,  unless  it  is  clearly  contrary  to  good 
morals,  or  repugnant  to  the  policy  or  positive  statutes  of  the  jurisdiction 
in  which  it  is  sought  to  be  enforced. 

Statutes  Involving  Penal  Consequences  cannot  bk  EIxtbnded  by  con- 
struction so  as  to  include  acts  not  in  terms  forbidden  merely  because 
of  their  resemblance  to  the  acts  prohibited,  or  because  they  may  be 
equally  demoralizing  and  injurious. 

Payment  of  Negotiable  Paper  Issued  in  New  York  in  Course  of 
Speculation  in  cotton  options  in  that  state  will  be  enforced  in  Indiana 
in  the  hands  of  an  innocent  bolder,  the  statutes  of  neither  state  declar- 
ing such  paper  void  in  the  hands  of  such  a  holder. 

When  Partnership  is  Engaged  in  Course  of  Business  in  Which  Usr 
of  Commerclal  Paper  is  Appropriate,  the  firm  is  liable  upon  snch 
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paper,  in  the  hands  of  a  bona  Jide  holder,  when  issued  in  the  firm  nam» 
by  one  of  its  members,  although  it  may  have  been  issued  in  violation  of 
his  duty,  without  the  knowledge  or  consent  of  the  other  members. 

D.  B.  Kumler,  O.  F.  Denby,  and  J.  Ullman,  for  the  appel- 
lants. 

A.  Gilchrist,  C.  A.  De  Bruler,  A.  C.  Harris,  W.  H.  Calkins^ 
and  W.  C.  Wilson,  for  the  appellee, 

Mitchell,  J.  This  was  a  suit  by  Samuel  and  Henry  P. 
Sondheim,  partners  doing  business  under  the  firm  name  of 
Sondheim  Brothers,  against  John  Gilbert,  assignee  of  Miller 
Brothers,  insolvents,  to  establish  a  claim  against  the  partner- 
ship estate  of  the  latter  in  the  hands  of  the  assignee. 

It  is  averred  in  the  complaint  that  Conrad  and  Jacob  Mil- 
ler had  theretofore  been  partners  doing  a  general  mercantile 
business  in  the  city  of  Evansville,  under  the  firm  name  of 
Miller  Brothers,  and  that  on  the  eleventh  day  of  December, 
1885,  they  executed  their  promissory  note,  payable  to  them- 
selves, in  six  months  after  date,  in  the  city  of  New  York,  for 
$7,264.11.  It  is  averred  that  Miller  Brothers  afterwards  ne- 
gotiated the  note  by  indorsement  in  blank,  and  that  after  it 
passed  through  the  hands  of  divers  persons,  the  plaintiffs  be- 
came the  owners  of  the  note  before  its  maturity,  having  paid 
therefor  the  full  face  value,  without  any  notice  whatever  of 
the  consideration  for  which  it  was  given.  The  law  of  the  state 
of  New  York,  the  note  having  been  executed  and  made  pay- 
able in  that  state,  is  set  out  in  the  complaint,  and  it  appears 
therefrom  that  notes  drawn  in  the  form  of  that  sued  on  are 
negotiable  according  to  the  custom  and  law  of  merchants. 

The  case  was  disposed  of  in  the  court  below  by  a  ruling  oa 
a  separate  demurrer  to  certain  answers,  which  set  up  sub- 
stantially the  following  facts,  viz.:  That  at  the  date  of  the  exe- 
cution of  the  note,  the  Miller  Brothers  were  engaged  in  the 
dry-goods  business  in  the  city  of  Evansville,  and  that  Conrad 
Miller,  one  of  the  members  of  the  firm,  made  an  agreement 
with  Morris  Ranger,  without  the  knowledge  or  consent  of 
Jacob  Miller,  the  other  member  of  the  firm,  that  they,  Ran- 
ger and  Conrad  Miller,  should  engage  on  joint  account  in 
speculating  in  cotton  futures  upon  the  New  York  cotton  ex- 
change; that  they  agreed  to  buy,  on  joint  account,  fifty  thou- 
sand bales  of  cotton  to  be  nominally  delivered  during  some 
months  in  the  future;  and  that  it  was  understood  and  agreed 
between  them  no  cotton  was  to  be  actually  bought,  sold,  re- 
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ceived,  or  delivered,  but  that,  after  making  pretended  pur- 
chases, if  the  price  should  advance  or  decline  on  the  New 
York  cotton  exchange,  there  was  to  be  a  settlement  of  the  dif- 
ferences accordingly,  as  the  current  price  might  be  higher  or 
lower  than  that  nominally  agreed  upon  at  the  time  of  the  pre- 
tended purchase. 

It  is  averred  that,  in  pursuance  of  the  foregoing  arrange- 
ment, Conrad  Miller  executed  the  note  sued  on,  together  with 
a  large  number  of  other  notes,  without  the  knowledge  or  con- 
Bent  of  his  partner,  and  that  the  notes  so  executed  were  in- 
dorsed in  blank  by  Conrad  Miller,  in  the  name  of  Miller 
Brothers,  and  placed  in  the  hands  of  Ranger,  to  be  used  by 
him  solely  for  the  purpose  of  paying  or  securing  losses  or 
margins  which  were  required  to  be  put  up  in  the  contem- 
plated transactions,  which  it  is  alleged  were  to  be  merely 
gambling  or  wagering  speculations  in  cotton  futures,  and  that 
the  note  sued  on  was  made  and  indorsed  for  no  other  consid- 
eration whatever. 

In  some  of  the  paragraphs  of  answer,  which  set  up  substan- 
tially the  foregoing  facts,  certain  sections  of  a  statute  against 
gaming,  and  affecting  certain  contracts  and  securities,  alleged 
to  be  in  force  in  the  state  of  New  York,  are  set  out. 

The  court  overruled  the  demurrer  to  the  answers,  and,  the 
plaintiffs  declining  to  reply,  judgment  was  rendered  disallow- 
ing the  claim.  The  plaintiffs  prosecute  this  appeal,  and 
assign  for  error  the  ruling  of  the  court  in  overruling  the  de- 
murrer to  the  defendant's  answers. 

Upon  a  determination  of  the  propriety  of  this  ruling,  the 
judgment  of  the  court  below  must  either  be  affirmed  or 
reversed. 

Whether  or  not  contracts,  notes,  bills,  and  other  securities 
growing  out  of  transactions  similar  to  those  contemplated  by 
Ranger  and  Miller,  as  disclosed  by  the  facts  admitted  by  the 
demurrer  to  the  answers,  are  valid  and  collectible,  has  been 
the  subject  of  much  consideration  in  the  courts.  As  related 
to  legitimate  commercial  transactions  and  the  recognized 
methods  of  conducting  the  mercantile  business  of  the  day, 
the  importance  of  the  question  cannot  readily  be  overesti- 
mated. 

Formerly  the  rule  was,  that  articles  which  had  no  actual  or 
potential  existence  at  the  time  of  the  contract  were  not  the 
subjects  of  sale,  but  this  was  found  to  be  such  an  impediment 
to  commerce  that  some  relaxation  in  the  rule  was  deemed 
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necessary.  It  is  now  established,  upon  indisputable  author- 
ity, that  a  contract  for  the  sale  and  future  delivery  of  a  com- 
modity of  a  designated  kind  or  class  which  the  seller  does 
not  own,  and  which  has  at  the  time  no  actual  existence,  bul 
which  may  be  supplied  by  purchase  in  the  market  at  the 
proper  time,  is  a  valid  contract,  provided  it  is  the  intention 
of  the  parties,  or  of  one  of  them,  at  the  time  the  contract  is 
made,  that  the  commodity  shall  actually  be  procured  by  the 
fieller,  and  supplied  to  the  purchaser  at  or  before  the  maturity 
of  the  agreement:  Cobb  v.  Prell,  22  Am.  Law  Reg.,  N.  S.,  609, 
and  note;  Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep. 
745,  and  note. 

In  such  a  case,  it  does  not  invalidate  the  transaction  that 
the  parties,  or  either  of  them,  may  have  deposited  money,  as 
a  margin,  to  secure  the  performance  of  the  contract,  or  as  in- 
demnity against  loss  in  case  one  or  the  other  fails  to  consum- 
mate his  agreement.  As  has  been  said,  "  present  ownership 
is  of  less  consequence  than  the  intention  of  the  contracting 
parties":  CocJcrell  v.  Thom,pson,  85  Mo.  510;  Wall  v.  Schneider, 
59  Wis.  352;  48  Am.  Rep.  520;  Whitesides  v.  Hunt,  97  Ind. 
191;  49  Am.  Rep.  441;  Gregory  v.  Wendell,  39  Mich.  337;  38 
Am.  Rep.  390. 

While  contracts  for  the  sale  of  property  to  be  delivered  in 
the  future  are  valid  where  the  parties,  or  either  one  of  them, 
actually  contemplate -a  delivery  of  the  subject-matter  of  the 
contract,  yet  if,  under  the  guise  of  a  contract  which  has  the 
appearance  of  validity  upon  its  face,  the  real  intention  is 
merely  to  speculate  on  the  rise  or  fall  of  the  market,  without 
any  purpose  that  any  property  shall  be  delivered  or  received, 
but  with  the  understanding  that  at  the  appointed  time  the 
account  is  to  be  adjusted  by  paying  or  receiving  the  difference 
between  the  contract  and  the  current  price,  then  the  whole 
transaction  is  illegal,  as  against  public  policy,  and  falls  under 
the  condemnation  of  the  law:  Whitesides  v.  Hunt,  supra,  and 
cases  cited;  Irwin  v.Williar,  110  U.  S.  499. 

The  facts  stated  in  the  answer  make  it  clear  that  the  trans-^ 
actions  contemplated  by  Morris  Ranger  and  Conrad  Miller 
were  not  the  actual  purchase  and  acceptance  of  cotton,  but 
mere  speculative  wagers  upon  the  price  of  that  commodity, 
from  time  to  time,  as  it  might  be  quoted  on  the  New  York 
cotton  exchange.  This  was  an  agreement  to  engage  in  mere 
wild  speculation  in  the  nature  of  gambling  or  wagering  upon 
the  fluctuations  in  the  price  of  cotton.     Such  transactions 
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demoralize  and  embarrass  legitimate  trade,  and  are  subversive 
of  all  correct  business  principles,  destructive  of  commercial 
integrity  and  morality,  and  result  directly  or  indirectly  in 
most  of  the  bankruptcies,  defalcations,  and  forgeries  which 
startle  and  distract  businers  circles.  Between  the  parties  to 
such  a  transaction  and  all  others  who  participate  in  the 
specific  illegal  design  with  the  intention  of  aiding  in  its  exe- 
cution so  as  to  become  principals  or  accessaries  thereto,  any 
contract  or  other  security  resulting  therefrom  will  be  wholly 
invalid.  But  in  the  absence  of  a  statute  in  direct  terms  pro- 
hibiting transactions  of  the  character  of  that  in  question,  and 
declaring  them  unlawful,  or  expressly  declaring  promissory 
notes  growing  out  of  such  a  transaction  invalid,  while  the 
courts  will,  on  general  common-law  principles,  declare  such 
notes  invalid  between  the  parties  and  those  who  were  acces- 
sary to  the  illegal  act,  yet  in  order  to  invalidate  a  note  or  other 
security  in  the  hands  of  one  who  advanced  money  which  the 
borrower  intended  to  and  did  employ  in  carrying  on  an  illegal 
enterprise,  it  has  been  held  that  it  was  not  enough  to  defeat  a 
recovery  that  the  lender  knew  the  borrower's  purpose.  He 
must  have  been  in  some  way  implicated  as  a  confederate  in 
the  specific  illegal  design  under  contemplation.  It  must  have 
been  a  part  of  the  contract,  or  there  must  have  been  in  some 
way  such  a  combination  of  intention  between  the  lender  and 
borrower  that  the  money  furnished  should  be  used  in  aid  of 
and  to  promote  the  unlawful  enterprise  as  that  the  former 
hecsLtne  particeps  criminis:  Tyler  v.  Carlisle,  79  Me.  210;  Waugh 
V.  Beck,  114  Pa.  St.  422;  60  Am.  Rep.  354;  Tracy  v.  Talmage, 
14  N.  Y.  162;  67  Am.  Dec.  132;  Arnot  v.  Pittston  etc.  Coal  Co., 
68  N.  Y.  558;  23  Am.  Rep.  190. 

Thus  it  was  held  in  Bickel  v.  Sheets,  24  Ind.  1,  that  a  con- 
tract for  the  sale  of  property  which  the  purchaser  intended  to 
use  for  gaming  purposes,  in  violation  of  a  statute,  was  not 
void,  although  the  seller  was  informed  at  the  time  of  the  sale 
of  the  purpose  for  which  the  property  was  to  be  applied:  Cum- 
mings  v.  Henry,  10  Ind.  109;  In  re  Lister,  25  Eng.  Rep.  (Moak) 
647,  and  note;  Feineman  v.  Sachs,  33  Kan.  621;  Distilling  Co. 
v.  Nutt,  34  Id.  724;  Fisher  v.  Lord,  63  N.  H.  514;  Parsons  Oil 
Co.  V.  Boyett,  44  Ark.  230.  There  must  be  knowledge  of  and 
participation  in  the  illegal  or  immoral  purpose. 

It  is  not  necessary,  however,  that  we  pursue  this  feature  of 
the  case  further,  as  it  is  conceded  upon  the  record  that  the 
note  in  suit  came  to  the  hands  of  the  plaintifi's  in  the  due 
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course  of  trade,  before  maturity,  for  value,  and  without  notice 
of  the  purpose  for  which  it  was  executed  or  drawn.  In  order^ 
therefore,  to  uphold  a  judgment  which  invalidates  commercial 
paper  in  the  hands  of  innocent  holders,  such  as  plain tifiFs  are 
conceded  to  be,  it  is  essential  that  a  statute  should  be  shown 
governing  the  case,  which,  in  direct  terms,  declares  that  trans- 
actions such  as  those  here  involved  are  unlawful,  and  that 
notes  given  under  the  circumstances  exhibited  by  the  facts  in 
this  case  are  absolutely  void. 

The  principle  may  be  considered  as  well  established,  that 
when  a  statute  in  express  terms  pronounces  contracts,  notes, 
bills,  securities,  and  the  like,  resulting  from  or  growing  out  of 
wagering  or  gambling  transactions,  which  are  prohibited  by 
statute,  absolutely  void,  no  recovery  can  be  had  thereon;  and 
the  doctrine  that  transactions  which  a  statute  in  direct  terms 
declares  to  be  unlawful  cannot  acquire  validity  by  the  trans- 
fer of  commercial  paper  based  thereon,  which  is  also  under 
direct  legislative  denunciation,  is  fully  supported  by  author- 
ity: New  V.  Walker,  108  Ind.  365;  58  Am.  Rep.  40;  Thompson 
V.  Bowie,  4  Wall.  463;  Vallett  v.  Parker,  6  Wend.  615;  1  Daniel 
on  Negotiable  Instruments,  sees.  197,  807.  In  such  a  case,  the 
note  will  be  declared  void  in  the  hands  of  an  innocent  holder, 
in  pursuance  of  the  peremptory  words  of  a  statute  which  em- 
braces in  its  terms  the  contract  or  obligation  under  considera- 
tion: Town  of  Eagle  v.  Kohn,  84  111.  292. 

The  authorities  justify  the  statement  that  a  defendant  may 
insist  upon  the  illegality  of  the  contract  or  consideration,  not- 
withstanding the  note  is  in  the  hands  of  an  innocent  holder 
for  value,  in  all  those  cases  in  which  he  can  point  to  an  ex- 
press declaration  of  the  legislature  that  the  illegality  insisted 
upon  shall  make  the  security,  whether  contract,  bill,  or  note, 
void.  But  unless  the  legislature  has  so  declared,  then,  no 
matter  how  illegal  or  immoral  the  consideration  may  be,  a 
commercial  note  in  the  hands  of  an  innocent  holder  for  value 
•will  be  held  valid  and  enforceable:  Hatch  v.  Burroughs,  1 
Wood,  439;  Town  of  Eagle  v.  Kohn,  supra;  Third  National 
Bank  v.  Tinsley,  11  Mo.  App.  498;  Third  National  Bank  v. 
Harrison,  3  McCrary,  316;  10  Fed.  Rep.  243;  Edwards  v.  DicJt, 
4  Barn.  &  Aid.  212;  Day  v.  Stuart,  6  Bing.  109;  Chitty  on 
Bills,  *92;  2  Randolph  on  Commercial  Paper,  sec.  511. 

It  is  argued,  however,  in  support  of  the  ruling  below,  that 
because  the  note  sued  on  was  negotiated  in  consideration  of 
money  advanced  with  which  to  prosecute  a  wagering  or  gam- 


Nov.  1888.]  SoNDHEiM  V.  Gilbert.  29 

bling  speculation,  it  is,  nevertheless,  void  in  the  hands  of  an 
innocent  holder  within  the  provisions  of  section  4950  of  the 
Revised  Statutes  of  1881,  which  declares,  in  effect,  that  all 
notes,  bills,  etc.,  when  the  whole  or  any  part  of  the  considera- 
tion thereof  shall  be  for  money  or  other  valuable  thing  won 
on  the  result  of  any  wager,  or  for  repaying  money  lent,  at  the 
time  of  such  wager,  for  the  purpose  of  being  wagered,  shall  be 
void. 

The  note  in  suit  having  been  executed  and  made  payable 
in  the  state  of  New  York,  and  it  appearing  that  the  alleged 
illegal  transactions  contemplated  by  the  parties  concerned  in 
issuing  and  putting  the  note  in  circulation  were  to  be  engaged 
in  and  consummated  in  the  state  of  New  York,  the  law  of 
that  state  must  be  looked  to  primarily  in  determining  the 
validity  of  the  contract;  the  rule  in  that  respect  being  that  a 
contract  valid  by  the  law  of  the  state  in  which  it  is  made  and 
is  to  be  performed  is  valid  and  enforceable  everywhere,  unless 
it  is  clearly  contrary  to  good  morals,  or  repugnant  to  the  pol- 
icy or  positive  statutes  of  the  jurisdiction  in  which  it  is  sought 
to  be  enforced:  Tilden  v.  Blair,  21  Wall.  241;  Wayne  County 
Savings  Bank  v.  Low,  81  N.  Y.  566;  37  Am.  Rep.  533;  Hawley 
V.  Bibb,  69  Ala.  52;  Stix  v.  Matthews,  75  Mo.  96;  Swann  v. 
Swann,  21  Fed.  Rep.  299;  Burns  v.  Grand  Rapids  etc.  R.  R. 
Co.,  113  Ind.  169;  Flagg  v.  Baldwin,  38  N.  J.  Eq.  219;  48 
Am.  Rep.  308;  Hyatt  v.  Bank  of  Kentucky,  8  Bush,  193;  Mil- 
liken  V.  Pratt,  125  Mass.  374;  28  Am.  Rep.  241;  Hill  v.  Spear, 
50  N.  H.  253;  9  Am.  Rep.  205. 

A  contract,  although  valid  where  made,  will  not  be  carried 
into  effect  if  by  the  laws  of  the  state  whose  jurisdiction  is  in- 
voked the  contract  which  is  sought  to  be  enforced  is  stigma- 
tized as  unlawful,  and  so  prohibited. 

Relying  upon  the  invalidity  of  the  note  by  force  of  the  lex 
loci  contractus,  the  appellee  has,  as  we  have  seen,  pleaded  the 
statute  of  the  state  of  New  York  relating  to  gaming  contracts 
in  one  of  the  paragraphs  of  his  answer.  In  the  other  para- 
graph he  relies  upon  the  statute  of  our  own  state  to  invalidate 
the  note.  By  section  8  of  the  New  York  statute,  all  wagers, 
bets,  or  stakes  made  to  depend  upon  any  lot,  chance,  casualty, 
or  unknown  or  contingent  event,  are  declared  to  be  unlawful, 
and  all  contracts  for  or  on  account  of  any  money,  property,  or 
thing  in  action  so  wagered,  bet,  or  staked  are  declared  void. 
The  other  section  declares,  in  effect,  that  all  securities  any 
part  of  the  consideration  of  which  is  money  won  by  playing 
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at  any  game,  or  by  betting  on  the  hands  of  such  as  do  play  at 
any  game,  or  to  repay  any  money  knowingly  lent  at  the  time 
and  place  of  any  such  play  to  any  person  so  playing,  shall  be 
utterly  void.  This  last  section  can  have  no  possible  applica- 
tion to  a  transaction  such  as  that  disclosed  by  the  facts  in  tho 
present  case.  It  would  be  an  unwarranted  perversion  of  com- 
mon and  correct  speech  to  hold  that  the  consideration  of  a 
note  which  had  been  executed  in  order  to  obtain  money  with 
which  to  purchase  options,  or  to  put  up  as  margins  in  cotton 
speculations,  was  money  won  by  playing  at  a  game,  or  by 
betting  on  the  hands  of  others  who  do  play,  or  to  repay  money 
lent  at  the  time  and  place  of  such  play.  However  much  deal- 
ing in  options  may  resemble  gambling  or  betting,  and  de- 
moralizing and  pernicious  as  it  may  be,  it  cannot,  with  any 
degree  of  propriety,  be  said  to  be  winning  or  losing  money 
by  pla3dng  at  or  betting  upon  any  game,  within  the  meaning 
of  the  statute:   White  v.  Barber,  123  U.  S.  392. 

Statutes  involving  penal  consequences  cannot  be  extended 
by  construction  so  as  to  include  acts  not  in  terms  forbidden 
merely  because  of  their  resemblance  to  the  acts  prohibited, 
or  because  they  may  be  equally  demoralizing  and  injurious: 
Shaw  V.  Clark,  49  Mich.  384;  43  Am.  Rep.  474. 

The  purpose  of  the  legislature  in  enacting  the  statute  was 
to  avoid  securities  any  part  of  the  consideration  of  which  was 
money  won  by  playing  at  any  game,  etc.  The  words  of  a 
statute  are  not  to  be  enlarged  by  intendment  so  as  to  extend 
beyond  the  mischief  contemplated,  where  such  a  construction 
would  be  injurious  to  innocent  third  persons.  A  statute  ought 
not  to  be  enlarged  by  mere  construction  so  as  to  permit  the 
very  persons  guilty  of  the  offense  prohibited  to  retain  money 
obtained  contrary  to  the  statute  from  third  persons  guilty  of 
no  violation  of  law  whatever:  Edwards  v.  Dick,  supra. 

The  statutes  against  gaming  which  render  all  wagers,  bets, 
and  stakes  unlawful,  and  avoid  all  contracts  for  or  on  account 
of  any  money  wagered  or  bet,  or  any  notes  or  other  securities, 
when  the  whole  or  any  part  of  the  consideration  thereof  shall 
be  for  money  won  or  lost  on  any  game  or  wager,  and  statutes 
which  make  it  a  criminal  oflFense  to  bet  upon  any  game  or  the 
like,  although  not  applicable  in  terms  to  the  purchase  of  options, 
are  suflBcientiy  indicative  of  the  policy  of  the  law  as  respects 
mere  wagering  contracts,  of  whatever  description  or  name,  to 
require  the  courts  to  pronounce  all  such  contracts  and  securi- 
ties invalid  in  the  hands  of  those  who  were  implicated  in 
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Tiolating  public  policy  by  specifically  aiding  or  directly  par- 
ticipating in  the  furtherance  of  such  transactions.  They  do 
not,  however,  go  to  the  extent  of  destroying  commercial  se- 
curities in  the  hands  of  innocent  holders  for  value,  even 
though  such  securities  may  have  had  their  inception  in  a 
transaction  thus  condemned. 

In  respect  to  section  8,  above  referred  to,  it  may  be  said  the 
distinction  between  contracts  for  or  on  account  of  any  money, 
etc.,  wagered,  bet,  or  staked  upon  any  game,  and  securities, 
bills,  notes,  etc.,  any  part  of  the  consideration  of  which  shall 
be  money  won  or  lost  by,  playing  at  any  game,  etc.,  is  ob- 
vious. 

The  contracts  mentioned  are  the  agreements  of  the  parties, 
by  which  they  undertake  beforehand  to  bind  themselves  to 
pay  or  deliver  to  the  winner  the  money,  property,  or  thing 
wagered,  bet,  or  staked  on  the  game  or  contingent  event. 
These  are  declared  unlawful  and  void,  and  so  they  are,  in 
whosesoever  hands  they  may  be  found.  The  things  in  action, 
notes,  bills,  securities,  etc.,  referred  to  in  the  other  section,  are 
the  evidences  of  indebtedness  given  for  money  won  or  lost  by 
playing  at  any  game,  or  by  betting  on  the  hands  of  those  who 
play,  after  the  event,  or  for  money  knowingly  lent  at  the  time 
and  place  of  such  play  to  a  person  so  playing,  and  these  are 
declared  to  be  utterly  void,  and  so  they  are,  without  regard  to 
their  form,  or  the  fact  that  they  may  be  in  the  hands  of  an 
innocent  holder:  City  of  Aurora  v.  West,  22  Ind.  88;  85  Am. 
Dec.  413;  1  Daniel  on  Negotiable  Instruments,  sec.  807;  Chitty 
on  Bills,  92;  New  v.  Walker,  supra  ;  Greenland  y.  Dyer,  2  Man. 
&  R.  422;  2  Randolph  on  Commercial  Paper,  sec.  511. 

The  note  sued  on  does  not  fall  within  the  terms  of  either 
section  of  the  New  York  statute.  The  paper  was  made  by 
and  was  payable  to  Miller  Brothers.  It  was  indorsed  by  them, 
or  in  their  name,  and  delivered  to  Ranger,  who  advanced  no 
consideration  for  it,  but  negotiated  it  to  persons  who  took  it 
for  full  value  in  the  regular  course  of  business,  without  notice. 
Until  the  paper  was  negotiated  for  a  consideration  it  had  no 
legal  inception  as  a  promissory  note.  In  the  hands  of  the  par- 
ties to  the  illegal  transactions  contemplated,  it  was  not  a  note 
given  upon  an  illegal  consideration,  but  it  was  a  paper  with- 
out any  consideration,  signed  merely  for  purposes  of  accom- 
modation. After  it  was  negotiated  it  became  a  promissory 
note  the  consideration  of  which  was  money  advanced  by  per- 
sons who  had  no  notice  of  the  illegal  purpose  for  which  the 


S2  SoNDHEiM  V.  Gilbert.  [Indiana, 

parties  contemplated  using  it,  and  who  were  in  no  way  or 
€ense  parties  implicated  in  the  illegal  confederacy. 

Having  reached  the  conclusion  that  the  statutes  of  the  state 
of  New  York  do  not,  in  terms,  render  void  mercantile  notes 
■executed  in  consideration  of  money  which  the  parties  receiv- 
ing the  money  intended  to  embark  in  gambling  speculations 
on  the  stock  market,  it  only  remains  that  we  say  that  the 
€tatutes  of  our  own  state  already  referred  to  indicate  such  a 
■coincidence  in  the  policy  of  both  states  as  that  the  courts  of 
this  state  will  not  hesitate  to  enforce  the  liability  of  a  maker 
of  a  note  such  as  that  involved  in  the  present  case  in  the  hands 
of  an  innocent  holder. 

It  is  not  necessary  that  we  should  remark  further  upon  the 
eflfect  of  the  Indiana  statute  as  applied  to  notes  growing  out 
of  transactions  such  as  that  under  consideration  when  such 
notes  are  executed  and  payable  in  this  state. 

It  is  enough  to  say  that  we  are  not  disposed  to  indulge 
in  a  forced  and  strained  construction  of  the  language  of  our 
own  statute  in  order  to  reach  the  conclusion  that  to  enforce 
payment  of  a  commercial  note  in  the  hands  of  an  innocent 
holder  which  is  not  within  the  inhibition  of  the  statute  of  the 
Btate  where  the  note  was  executed  and  made  payable  would 
he  either  oppposed  to  public  morals  or  violative  of  the  policy 
or  law  of  this  state. 

It  appears  from  the  complaint  that  the  note  came  to  the 
hands  of  the  plaintiffs  in  the  usual  course  of  business,  for 
value,  without  notice  of  any  defect  in  the  consideration.  The 
contention  that  the  firm  of  Miller  Brothers  is  not  bound  be- 
cause the  paper  was  issued  by  one  of  the  partners  without  the 
consent  of  the  other,  in  a  matter  outside  the  scope  of  the  part- 
nership business,  is,  therefore,  unavailing. 

It  is  quite  true  that  paper  issued  in  fraud  of  the  rights  of 
the  firm,  by  a  member  of  a  commercial  partnership,  upon  a 
consideration  outside  of  the  scope  of  the  firm  business,  while 
it  remains  in  the  hands  of  one  affected  with  notice,  or  in  whose 
hands  it  is  subject  to  like  defenses  as  in  the  hands  of  the 
payee,  is  not  enforceable  against  the  partnership:  Irtoin  v. 
Williary  supra;  Graves  v.  Kellenberger,  51  Ind.  66. 

When,  however,  a  partnership  is  engaged  in  a  course  of 
business  in  which  the  use  of  commercial  paper  is  appropriate, 
the  firm  is  liable  upon  such  paper,  in  the  hands  of  a  bona  fide 
holder,  issued  in  the  firm  name  by  one  of  its  members,  not- 
withstanding it  may  have   been  issued  in  violation  of  his 
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duty  by  one  of  the  firm  without  the  knowledge  or  consent  of 
the  other  members:  First  National  Bank  etc.  v.  Morgan,  73 
N.  Y.  593;  Smith  v.  Collins,  115  Mass.  388;  Lindley  on  Part- 
nership, 131. 

These  conclusions  lead  to  a  reversal  of  the  judgment.    The 
judgment  is  accordingly  reversed,  with  costs. 


Contracts. — The  Validity  of  Contractts  I3  Governed  by  Lex  Loci 
•Contractus,  but,  in  absence  of  evidence,  this  law  will  be  presumed  to  be 
the  same  as  lex  fori:  Brown  v.  Browning,  15  R.  I.  422;  2  Am.  St.  Rep.  908, 
and  note  910;  Cromwell  v.  Royal  Q.  Ins.  Co.,  49  Md.  366;  33  Am.  Rep.  258; 
Gay  V.  Hainey,  89  111.  221;  31  Am.  Rep.  76. 

Contracts  to  Deal  in  Futures  or  Margins,  their  VALiDiry,  and  the 
enforcement  of  relations  growing  out  of:  Note  to  Clarke  v.  Brown,  4  Am.  St. 
Rep.  101.  Contracts  for  sale  of  personalty  to  be  delivered  in  the  future, 
when  valid:  Note  to  McCfrew  v.  City  P.  Exchange,  4  Am.  St.  Rep.  776.  Con- 
tracts for  speculating  upon  the  rise  and  fall  of  commodities  are  within  the 
letter  and  spirit  of  the  Tennessee  code,  section  2440,  which  provides  that 
"any  person  who  has  paid  money  or  delivered  anything  of  value  lost  upon 
any  game  or  wager  may  recover  such  money,  thing,  or  its  value."  But  con- 
tracts for  the  purchase  or  sale  of  commodities  for  future  delivery  are  void,  as 
wagering  contracts,  irrespective  of  the  Tennessee  code,  when  the  intention 
of  both  parties  is  that  there  should  be  no  real  purchase  or  delivery,  but  only 
to  speculate  on  the  rise  and  fall  of  prices:  McOrew  v.  City  Prodtice  Exclvange, 
85  Tenn.  572;  4  Am.  St.  Rep.  771.  Where  at  a  meeting  it  was  agreed,  in 
the  preparations  for  a  squirrel-hunt,  that  the  beaten  party  should  pay  for 
the  supper  of  the  victors,  and  the  captains  of  each  party  (defendants)  engaged 
plaintiff  to  furnish  the  supper,  and  plaintiff  presided  at  the  meeting,  and 
understood  and  knew  how  the  suppers  were  to  be  paid  for,  the  plaintiff  was 
entitled  to  recover  of  defendants  for  the  suppers  of  the  whole  party:  Win- 
eliester  v.  Nutter,  52  N.  H.  507;  13  Am.  Rep.  93.  A  wager  as  to  whether  an 
execution  can  be  collected  or  not  is  not  "gaming,  nor  a  wager  upon  a  game," 
but  is  a  void  contract,  as  against  public  policy,  as  between  the  original  par- 
ties, but  valid  as  to  a  bona  fide  transferee  of  a  check  given  therefor:  Bough' 
tier  V.  Meyer,  5  Col.  71;  40  Am.  Rep.  139.  A  check  given  to  an  agricultural 
society  to  enable  the  drawer  to  enter  his  horse  in  a  competition  in  "a  trial 
of  speed  "  for  a  premium  offered  by  the  society  is  void,  under  Pennsylvania 
statute  against  wagers,  etc.:  Comley  v.  Hillegass,  94  Pa.  St.  132;  39  Am. 
Rep.  774.  Where  a  statute  provided  that  all  promises,  notes,  bills,  con- 
tracts, etc.,  made  upon  any  gambling  consideration  should  be  void;  that  a 
court  of  equity  might  set  aside  any  such  promise,  note,  etc. ;  and  that  no 
assignment  of  any  bill,  note,  agreement,  or  other  security,  as  aforesaid, 
should,  in  any  manner,  affect  the  remedies  of  any  person  interested  therein; 
and  where  the  plaintiff  indorsed  certain  drafts  payable  to  his  order,  and. 
staked  them  on  a  faro  game  and  lost;  and  where  such  drafts  were  subse- 
quently transferred,  in  the  usual  course  of  business,  and  without  notice,  and 
for  a  valuable  consideration,  to  the  defendant,  —  in  a  suit  to  cancel  the  in- 
dorsements, and  to  have  the  drafts  delivered  to  plaintiff,  the  court  held  the 
indorsements  void,  and  that  defendant  had  acquired  no  title  to  the  drafts: 
Chapin  v.  Dake,  57  III.  295;  11  Am.  Rep.  15.  The  consideration  for  a  debt 
contracted  at  gaming  is  illegal  between  the  parties,  and  as  to  all  other  per> 
▲k.  St.  Bep.,  Vol.  X.— 3 
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Bona  except  bona  Jide  holders  without  notice:  Fuller  v.  HutcJungs,  10  Oal. 
523;  70  Am.  Dec.  746.  An  immediate  purchase  of  goods  lost  at  play  by  th» 
loser,  or  by  a  third  party  for  him,  would  be  a  palpable  evasion  of  the  stat- 
ute; and  a  note  given  by  such  purchaser  would  be  a  note  given  for  money 
lost  at  play:  Hockaday  v.  Willis,  1  Spear,  379;  40  Am,  Dec.  606.  One  who: 
sells  a  horse  to  another,  and  takes  a  note  of  a  third  person  therefor,  can  re- 
cover on  the  note,  although  the  maker  executed  it  in  consideration  of  a  gam- 
bling debt  due  the  vendee,  of  which  fact  the  vendor  had  notice:  Jones  v. 
Sevier,  1  Litt.  50;  13  Am.  Dec.  218.  Bond  given  on  a  gaming  consideration 
to  convey  land  does  not  bind  the  obligor;  but  if  the  bond  be  assigned  to  a 
bona  Jide  purchaser  for  value,  and  the  obligor  conveys  to  him,  neither  h* 
nor  his  heirs  or  representatives  can  afterwards  question  the  consideration, 
where  the  statute  against  gambling  vitiates  deeds  only  in  the  hands  of  th© 
winner:  Chiles  v.  Coleman,  2  A.  K.  Marsh.  296>  12  Am.  Rep.  396.  A  note 
given  for  margins,  on  dealings  in  options,  is  not  within  the  statute  making 
void  all  notes  given  in  betting  or  gaming:  Shaw  v.  Clark,  49  Mich.  384;  43 
Am.  Rep.  474.  A  note  based  on  a  wagering  contract,  assigned  as  collateral 
to  a  bona  Jide  holder  without  notice,  may  be  enforced  to  extent  of  the  debts 
thereby  secured:  Crawford  v.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745, 
And  as  to  general  discussion  of  validity  of  contracts  for  the  sale  of  person- 
alty to  be  delivered  in  the  future,  known  a.s  dealings  in  futures,  see  Crawford 
V.  Spencer,  92  Mo.  498;  1  Am.  St.  Rep.  745,  and  extended  note  752-766j 
and  see  also  Tyler  v.  Carlisle,  79  Me.  210;  1  Am.  St.  Rep.  301,  and  note  302; 
303. 

Statutes.  —  Penal  Statijtbs  ake  to  be  Strictly  CoNSTRtrED:  Warner 
V.  Commonwealth,  1  Pa.  St.  154;  44  Am.  Dec.  114;  Harrison  v.  Staie,  22  Md, 
468;  85  Am.  Dec.  658;  OaUrraiih  v.  McFarland,  3  Cold.  267;  91  Am.  Dec 
281;  Kellers.  State,  11  Md.  525;  69  Am.  Dec.  226;  Lathrop  v.  Middleton,  23 
Cal.  257;  83  Am.  Dec.  112;  Oatesy.  McDaniel,  2  Stew.  211;  19  Am.  Dec.  49| 
DaggeU  v.  State,  4  Conn.  60;  10  Am.  Dec.  100. 

Partnership.  —  Where  One  Sues  a  Firm  on  a  Note  Executed  to 
Him  by  One  of  the  Partners  for  his  individual  debt,  he  cannot  recover 
against  the  firm  or  the  other  partners,  without  affirmatively  showing  the 
signer's  special  authority,  or  a  ratification  by  other  partners:  Mechaniaf  A 
T.  Ins.  Co.  V.  Richardson,  33  La.  Ann.  363;  25  Am.  Rep.  684;  Lem  v. 
Latham,  15  Neb.  509;  48  Am.  Rep.  361 ;  Deardorf  v.  Thacher,  78  Mo.  128; 
47  Am.  Rep.  95;  Friend  v.  Duryee,  17  Fla.  Ill;  35  Am.  Rep.  89.  ' 
Where  a  partner  executed  his  note,  and  indorsed  the  firm  name  upon  it, 
and  assigned  it  to  a  bona  Jide  purchaser,  the  firm  was  not  prima  fadt 
liable  upon  it:  Pooley  v.  Whxtmwe,  10  Heisk.  629;  28  Am.  Rep.  733» 
Calkins  v.  Smith,  48  N.  Y.  614;  8  Am.  Rep.  575.  Where  A,  who  was  a  mem- 
ber of  a  firm,  M.  &  Co.,  and  also  of  W.  &  Co.,  made  his  individual  note  to 
the  order  of  W.  &  Co.,  and  it  was  indorsed  by  W.  &  Co.,  and  A  then  in- 
dorsed it  with  the  firm  name  of  M.  &  Co.,  and  it  was  negotiated  by  W.  Si 
Co.  into  a  broker's  hands,  who  sold  it  to  plaintiff  (W.  &  Co.  being  in  the 
vinegar  business,  and  M.  &  Co.  in  a  business  not  requiring  vinegar),  the  cir- 
cumstances were  not  sufficient  to  put  plaintiff  upon  his  inquiry,  and  he  was 
a  bona  Jide  holder,  and  M.  &  Co.  were  liable  to  him  upon  the  note:  MoorC' 
head  v.  Oilmare,  77  Pa.  St.  118;  18  Am.  Rep.  435;  Miller  v.  Consolidation 
Bank,  48  Pa.  St.  514;  88  Am.  Dec.  475.  A  note  of  firm  given  for  a  private 
debt  of  one  partner  is  good  against  the  firm  in  the  hands  of  a  bona  Jide  holdert 
Haldeman  v.  Bank  of  Middletoum,  28  Pa.  St.  440;  70  Am.  Dec.  142.  Draw- 
iog,  accepting,  or  indorsing  bills  or  notes  by  one  partner  in  the  name  of  th* 
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firm,  or  in  their  behalf,  renders  all  the  firm  liable  to  a  bona  Jide  holder,  al« 
though  the  other  partners  were  ignorant  of  the  transaction:  Fleming  v. 
PreacoU,  3  Rich.  307;  45  Am.  Dec.  766;  Hawea  v.  Dunton,  1  BaiL  146;  19 
Am.  Dec.  663. 


City  of  Anderson  v.  East. 

[117  Indiana,  126.] 

MtTKiciPAL  Corporation  is  not  Liablb  for  Failxtre  to  exercise  legisla- 
tive or  judicial  powers,  nor  for  a  negligent  exercise  of  such  powers,  but 
only  where  it  negligently  performs  or  fails  to  perform  a  ministerial  duty 
imposed  by  law. 

MxraiciPAL  Corporation  Owes  Dutt  to  those  who  use  its  streets  to  exer- 
cise ordinary  care  to  make  them  safe  for  passage. 

Municipal  Corporation  is  not  Charged  with  Dutt  op  Protecting  the 
private  property  of  a  citizen  from  injury  from  the  wsdls  of  an  adjacent 
building  belonging  to  a  citizen,  which  the  owner's  negligence  has  permit- 
ted  to  become  dangerous. 

Nkqligenck.  —  Owner  op  Building  on  Side  of  Public  Alley  in  City 
Who  Negligentlt  Permits  the  walls  thereof,  weakened  and  mado 
dangerous  by  fire,  to  remain  unsupported  is  liable  to  the  owner  of  a  build- 
ing on  the  opposite  side  of  the  alley  for  injury  thereto  caused  by  the 
ruined  walls  falling  upon  it,  although  the  city  marshal  volunteered  to  tak« 
charge  of  the  walls  and  the  owner  assented. 

E.  B.  GoodyJcoontz,  F.  P.  Foster,  C.  L.  Henry,  H.  C.  RyaUf 
and  E.  P.  Schlater,  for  the  appellants. 

W.  R.  Pierse  and  C.  B.  Gerard,  for  the  appellee. 

Elliott,  C.  J.  The  defendants  severed  in  their  defenses 
in  the  trial  court,  and  here  separately  assign  errors.  Conse- 
quently there  are  two  branches  of  the  case,  involving  essen- 
tially different  questions:  one  in  which  the  rights  of  the  city 
of  Anderson  are  involved,  and  another  which  involves  the 
rights  of  the  appellant  Doxey.  It  is  proper,  as  well  as  con- 
venient, to  first  consider  and  dispose  of  that  branch  of  the 
case  in  which  the  rights  of  the  municipal  corporation  are 
involved. 

The  judgment  against  the  city  of  Anderson  rests  entirely 
upon  the  second  paragraph  of  the  complaint,  and  if  that  is 
bad,  the  judgment  is  entirely  destitute  of  foundation.  Our 
first  step,  therefore,  is  to  ascertain  and  determine  whether  the 
second  paragraph  of  the  appellee's  complaint  states  a  cause  of 
action  against  the  city  of  Anderson. 

That  paragraph  of  the  complaint  contains  these  material 
iiacts:  On  the  thirteenth  day  of  November,  1884,  the  plaintiff 
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was  the  owner  of  a  building  in  the  city  of  Anderson.  Sixteen 
feet  distant  from  the  plaintiff's  building  was  a  large  brick 
Btructure  with  walls  thirty  feet  in  height.  The  building  was 
owned  by  the  appellant  Charles  T.  Doxey.  On  the  nigbt  of 
Kovember  13,  1884,  Doxey's  building  was  burned,  but  the 
brick  walls  remained  standing.  Doxey's  building  stood  on 
the  line  of  a  public  alley  sixteen  feet  in  width.  The  cornice 
of  the  Doxey  building  projected  over  this  alley.  The  cornice 
end  wall  of  the  burnt  building  fell  upon  the  plaintiff's  build- 
ing and  destroyed  it.  The  city  knew  that  the  wall  was  dan- 
gerous, and  likely  to  fall,  and  was  notified  of  that  fact,  as  was 
Doxey.  Notwithstanding  the  notice  and  knowledge,  the  de- 
fendants negligently  permitted  the  wall,  weakened  and  made 
dangerous  by  the  fire,  to  remain  unsupported  for  nine  days, 
•when  it  fell,  crushing  the  plaintiff's  building. 

Our  judgment  is,  that  no  cause  of  action  is  stated  against 
the  city.  A  municipal  corporation  is  an  instrumentality  of 
government,  and  is  not  liable  for  a  failure  to  exercise  legisla- 
tive or  judicial  powers,  nor  for  an  improper  or  negligent  exer- 
cise of  such  powers:  Wheeler  v.  City  of  Plymouth,  116  Ind.  158; 
9  Am.  St.  Rep.  837;  Dooley  v.  Town  of  Sullivan,  112  Ind.  451; 
2  Am.  St.  Rep.  209;  City  of  Terre  Haute  v.  Hudnut,  112  Ind. 
642;  Faulkner  v.  City  of  Aurora,  85  Ind.  130;  44  Am.  Rep.  1; 
City  of  Lafayette  v.  Timherlake,  88  Ind.  330;  McDade  v.  Chester 
City,  117  Pa.  St.  414;  2  Am.  St.  Rep.  681;  McArthur  v.  City 
of  Saginaw,  58  Mich.  357;  55  Am.  Rep.  687;  Agnew  v.  City  of 
Corunna,  55  Mich.  428;  54  Am.  Rep.  383;  Hines  v.  City  of 
Charlotte,  Sup.  Ct.  Mich.,  1888;  Kiley  v.  City  of  Kansas,  87 
Mo.  108;  56  Am.  Rep.  443;  Hubhell  v.  City  of  Viroqua,  67  Wis. 
843;  58  Am.  Rep.  866;  Robinson  v.  Greenville,  42  Ohio  St.  625; 
51  Am,  Rep.  857,  and  note. 

The  authorities  we  have  collected,  to  whic'h  many  more 
might  easily  be  added,  illustrate  all  phases  and  postures  of 
the  general  subject;  but  in  one  thing  all  unite,  and  that  is,  in 
affirming  that  no  recovery  can  in  any  event  be  had  where  the 
negligence  of  the  municipal  corporation  consists  in  failing  to 
perform  a  legislative,  judicial,  or  discretionary  duty,  or  in 
eimply  performing  such  a  duty  in  an  improper  method.  The 
decision  in  Kiley  v.  City  of  Kansas,  supra,  is  directly  in  point, 
end  applies  the  rule  we  have  stated  to  a  case  in  principle  pre- 
cisely like  the  one  before  us. 

A  recovery  can  be  had  against  a  municipal  corporation  only 
where  it  negligently  performs,  or  negligently  fails  to  perform. 
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a  duty  in  its  nature  ministerial,  and  then  only  in  cases  where 
the  ministerial  duty  is  imposed  by  law.  There  must,  in  every 
case,  be  a  duty,  since  where  there  is  no  duty  there  can  be  no 
negligence.  It  is,  indeed,  impossible  to  conceive  a  case  where 
negligence  can  exist  independent  of  a  duty.  It  was,  therefore, 
incumbent  upon  the  appellee  to  show  a  ministerial  duty  and 
its  wrongful  breach.  This  he  has  not  done.  A  municipal  cor- 
poration owes  a  duty  to  those  who  use  its  streets  to  exercise 
ordinary  care  to  make  them  safe  for  passage.  It  is  not  with- 
out hesitation  that  some  of  the  courts  have  assented  to  this 
rule,  and  there  once  was  reason  for  doubt,  for,  as  a  municipal 
corporation  is  an  instrumentality  of  government,  it  is  difficult 
to  perceive  upon  what  principle  it  can  be  sued,  while  the  sov- 
ereignty of  which  it  forms  a  part  enjoys  complete  immunity. 
But  the  question  is  now  closed.  Municipal  corporations  are 
liable  for  a  negligent  breach  of  a  ministerial  duty.  They  are, 
however,  liable  only  to  one  to  whom  they  owe  that  duty,  and 
to  him  only  when  the  duty  concerns  something  over  which 
that  duty  extends.  In  many  of  the  cases  we  have  cited  it  is 
held  that  municipal  corporations  owe  a  duty  only  to  persona 
using  their  streets,  and  to  them  only  owe  a  duty  to  keep  the 
streets  safe  for  ordinary  travel.  In  order  to  create  a  liability, 
the  breach  of  duty  must  be  such,  many  of  the  cases  say,  as  to 
make  the  streets  insufficient  or  unsafe  for  ordinary  travel. 
We  can  conceive  of  no  principle,  and  we  know  of  no  author- 
ity, upon  which  it  can  be  held  that  a  municipal  corporation 
is  under  a  duty  to  protect  the  property  of  a  citizen  from  in- 
jury from  the  walls  of  an  adjacent  building  belonging  to  a 
citizen,  which  the  owner's  negligence  has  permitted  to  become 
dangerous.  Municipal  corporations  are  not  charged  with  the 
duty  of  protecting  private  property.  There  is  certainly  noth- 
ing in  the  statute  which  imposes  such  a  duty  upon  them,  and 
if  not  in  the  statute,  it  does  not  exist. 

The  entire  current  of  authority  concentrates  upon  the  propo- 
sition, that  unless  the  law  expressly,  or  by  clear  implication, 
imposes  a  duty  upon  a  municipal  corporation,  none  can  bo 
imposed  by  construction.  Wharton  says:  "A  duty,  however, 
not  imposed  specifically  on  a  corporation  cannot  be  construc- 
tively attached  so  as  to  make  its  neglect  the  subject  of  a  suit": 
Wharton  on  Law  of  Negligence,  sec.  257. 

Three  cases  are  cited  by  the  appellee.  The  first,  that  of 
City  of  Anderson  v.  0^  Conner,  98  Ind.  168,  is  not  even  re- 
motely relevant.    This  is  apparent,  without  more  being  said, 
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when  it  is  affirmed  that  the  complaint  in  that  case  was  to 
recover  damages  for  a  breach  of  contract. 

The  second  case  cited,  Grove  v.  City  of  Fort  Wayne,  45  Ind. 
429,  15  Am.  Rep.  262,  while  it  carries  the  principle  on  which 
it  proceeds  to  the  utmost  verge,  decides  only  that  a  person 
traveling  on  a  public  street  may  recover  for  an  injury  caused 
by  the  falling  of  an  overhanging  cornice.  Conceding  that  the 
decision  in  that  case  is  correct,  it  by  no  means  justifies  the 
conclusion  that  a  municipal  corporation  is  liable  for  the  de- 
struction of  property  by  the  fall  of  an  adjoining  building. 
The  decision,  as  the  opinion  shows,  is  based  solely  on  the 
proposition  that  municipal  corporations  "are  bound  to  keep 
the  streets,  including  the  sidewalks,  in  a  reasonably  safe  con- 
dition for  ordinary  travel." 

The  third  case  cited,  Lowery  v.  City  of  Delphi,  55  Ind.  250, 
in  so  far  as  it  has  the  remotest  resemblance  to  this  case,  sim- 
ply announces  and  enforces  the  same  general  proposition.  If 
the  plaintiff  were  here  seeking  to  recover  for  injuries  received 
while  using  a  street,  these  decisions  would  be  relevant;  but  as 
he  seeks  to  recover  for  the  destruction  of  a  building  standing 
on  his  own  ground,  they  are  totally  irrelevant. 

We  proceed  now  to  the  branch  of  the  case  involving  the 
rights  of  the  appellant  Doxey.  His  counsel  assert  that  the 
first  paragraph  of  the  complaint  is  bad,  because  it  does  not 
charge  him  with  negligence.  We  cannot  concur  with  them. 
The  facts  stated  very  clearly  show  that  he  was  guilty  of  cul- 
pable negligence,  and  that  his  negligence  was  the  proximate 
cause  of  the  appellee's  injury.  It  is  charged,  much  as  in  the 
second,  that  the  wall  was  unsafe  and  dangerous,  that  Doxey 
knew  this,  and  that  it  constituted  a  public  nuisance.  In  ad- 
dition to  these  allegations,  it  is  also  averred  that  the  wall  was 
unsafe  and  dangerous  from  the  14th  until  the  22d  of  Novem- 
ber, 1884,  and  that  the  defendant  Doxey  refused  to  make  it 
safe,  or  to  permit  the  plaintiff  to  do  so. 

To  the  second  paragraph,  it  is  objected  by  Doxey's  counsel 
that  the  general  averments  of  negligence  are  insufficient. 
This  position  rests  on  an  undue  assumption,  for  there  are 
specific  averments.  But  if  there  were  not,  the  objection  is 
not  well  taken,  for  it  is  settled  that  general  averments  of  neg- 
ligence are  sufficient  as  against  a  demurrer:  Ohio  etc.  Ry  Co, 
V.  Walker,  113  Ind.  196;  3  Am.  St.  Rep.  638. 

The  second  instruction  asked  by  Doxey  was  properly  re- 
fused, for  the  reason  that  there  was  no  evidence  to  which  it 
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was  applicable.  Mr.  Doxey  testified  that  "Mr.  Coburn,  the 
marshal  of  the  city,  came  to  me  the  next  morning  after  the 
fire,  and  said  they  would  take  charge  of,  or  appoint  policemen 
to  look  after,  the  walls,  and  have  them  torn  down  if  necessary. 
He  says:  *You  need  not  bother  anything  about  them;  you 
have  lost  enough.'     I  think  those  were  the  exact  words." 

This  evidence,  and  it  is  the  strongest  adduced  by  Doxey, 
did  not  warrant  an  instruction  that  "Doxey  is  not  liable  if  the 
marshal  of  the  city  of  Anderson  and  his  deputies  took  charge 
and  control  of  the  premises,  preventing  any  person  from  going 
near  the  ruins  until  after  the  walls  fell."  Waiving  all  question 
as  to  the  authority  of  the  marshal  to  exclude  the  owner  of  the 
building,  and  waiving,  also,  all  question  as  to  the  fault  of  the 
instruction  in  not  asserting  that  control  was  actually  taken 
without  the  owner's  consent,  it  was  properly  refused,  because 
the  owner  could  not  shift  his  responsibility  onto  the  muni- 
cipal corporation.  If  there  had  been  any  testimony  showing 
that  the  owner  was  compulsorily  excluded  by  legal  authority, 
a  very  different  question  would  have  been  presented;  but  all 
that  here  appears  is,  that  the  marshal  informed  Mr.  Doxey 
that  he  would  take  charge  of  the  walls,  and  that  Mr.  Doxey 
consented  that  he  might  do  so.  The  most  that  can  be  said  of 
the  testimony  of  Mr.  Doxey  is,  that  it  proves  that  he  turned 
the  matter  over  to  the  control  of  the  marshal,  for  there  was  no 
legal  process  employed  to  secure  control.  At  all  events,  it  is 
quite  clear  that  Doxey  did  not  escape  responsibility  by  acced- 
ing to  the  request  of  the  marshal;  for  third  persons  injured  by 
his  negligence  cannot  be  denied  compensation  because  he 
delegated  or  conceded  his  duties  and  rights  to  a  city  oflficer. 

The  judgment  against  the  city  of  Anderson  is  reversed,  and 
that  against  the  appellant  Doxey  is  affirmed. 


Mttkioipai.  Corporations.  —  Municipalttt  is  only  Bound  to  Kksp  m 

Highways,  Streets,  and  Sidewalks  Beasonablt  Sate:  Harria  v.  Town- 
$Iiip  qf  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note;  City  of  Atlanta 
V.  Buchanan,  76  Ga.  586;  Kinney  v.  City  of  Troy,  108  N.  Y.  567;  Fowler  v. 
Toton  qf  Strawberry  Hill,  74  Iowa,  644.  A  city  is  not  absolved  from  the  duty 
to  keep  its  streets  in  a  safe  condition  because  they  become  unsafe  through 
the  neglect  of  a  contractor  employed  by  it:  Turner  v.  City  qf  Newburgk,  1,09 
N.  Y.  301;  4  Am.  St.  Rep.  453,  and  note  459. 

Municipal  Corporations  are  not  Liable  for  Leoislativb  or  JxmiciAL 
Acts,  but  only  for  negligence  in  the  performance  of  ministerial  acts:  Dooley 
▼.  Toumof  Sullivan,  112  Ind.  451;  2  Am.  St.  Rep.  209,  and  note  212;  Wright 
V.  City  Council  of  Augusta,  78  Ga.  241;  6  Am.  St.  Rep.  266,  and  note  259. 
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Negligence  —  DANOEEOtrs  Walls  and  Adjacent  Buildings. — Wher« 
defendant's  building  and  one  tipon  an  adjoining  lot,  the  side  walls  of  which 
were  very  near  each  other,  were  destroyed  by  fire,  leaving  the  walls  partly 
standing,  and  six  months  afterwards,  while  plaintiff  was  removing  the  wall 
on  the  adjoining  lot,  defendant's  wall  fell  and  injured  him,  plaintiff  could 
not  maintain  action  for  such  injury  against  defendant,  in  absence  of  evidence 
that  defendant's  wall  was  dangerous,  or  would  have  fallen  before  the  fire  or 
removal  of  the  other  wall,  or  that  defendant  knew  of  the  removal,  or  that  it 
was  contemplated:  Mahoney  v.  Lihhey,  123  Mass.  20;  25  Am.  Rep.  6.  The 
house-owner  is  liable  where  a  foot-passenger  on  a  city  street  sat  for  a  moment 
on  the  door-sill  of  a  house  fronting  the  street,  to  tie  his  shoe,  and  there  was 
injured  by  a  brick  falling  from  the  dilapidated  wall  of  the  house:  Murray  v. 
McShane,  52  Md.  217;  36  Am.  Rep.  367.  In  an  action  for  injury  to  plaintiff 'a 
land  from  excavation  by  defendant  on  his  adjoining  land,  whereby  plaintiff's 
soil  has  broken  away  and  fell,  the  fact  that  the  injury  would  not  have  oc- 
curred but  for  the  acts  of  persons  other  than  the  plaintiff,  in  erecting  build- 
ings upon  their  own  land,  is  no  defense:  Foley  v.  Wyeth,  2  Allen,  131;  79 
Am.  Dec.  771.  The  owner  of  a  building  will  not  be  held  liable  for  damages 
caused  by  the  falling  of  the  walls  of  his  building,  though  it  appears  that  he 
was  informed  on  Sunday  (one  day  previous  to  the  injury)  that  his  walls  were 
settling,  unless  it  appears  that  the  danger  was  so  obvious  that  a  reasonable 
and  prudent  man,  the  safety  of  whose  person  and  property  depended  on  the 
walls,  would  have  taken  immediate  measures  on  that  day  to  repair  them: 
Schwartz  v.  Oilmore,  45  111.  454;  92  Am.  Dec.  227,  and  note  to  Zoebisch  v. 
Tarhell,  87  Am.  Dec.  666. 
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ExEOimON  Sales.  —  Sale  of  personal  property  under  execution  passes  only 
the  right,  title,  and  interest  of  the  judgment  debtor.  If  he  has  no  in- 
terest, none  passes  by  the  sale  to  the  purchaser. 

There  is  No  Warranty  in  Execution  Sales;  and  if  the  sheriff  sells  per- 
sonal property  in  good  faith,  he  is  not  responsible  to  the  purchaser  for 
any  defects  in  the  title. 

8EEBXF7  IS  ONLY  MINISTERIAL  OFFICER,  and  does  not  warrant  anything  ia 
connection  with  the  sale  by  him  of  property  upon  an  execution  lawfully 
in  his  hands. 

Representations  Made  by  Deputy  Sheriff  at  Sale  of  Personal  Prop- 
erty THAT  Title  is  Good  will  not  render  the  execution  plaintiff  liable 
to  the  purchaser  for  a  failure  of  title,  in  the  absence  of  proof  that  the 
representations  were  made  by  his  procurement. 

Statements  Made  by  Deputy  Sheriff  in  Relation  to  Title  of  Prop- 
erty Offered  for  Sale  on  execution  are  not  within  the  scope  of  his 
authority.  And  the  sheriff  is  not  liable  to  a  purchaser  on  account  of 
such  statements,  where  they  are  made  by  the  deputy  in  good  faith  in 
the  belief  of  their  truth,  and  without  the  intent  to  deceive  any  persou 
thereby. 

Representations  are  not  Fraudulent  when  made  for  an  honest  purpose, 
and  with  fair  reason  for  believing  them  to  be  true,  although  they  may 
tarn  out  to  be  nutrue. 
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Pleading  and  Practice.  —  Trial  Court  may  Properly  Repxtse  Leavb 
to  plaintiff,  after  the  evidence  in  the  case  has  been  all  introduced,  to  file 
an  amended  complaint  involving  an  entire  change  in  the  theory  of  the 
case. 

D.  V.  Bums  and  A.  Seidensticker,  for  the  appellant. 

F.  Rand,  J.  M.  Winters^  and  R.  Clarke.,  for  the  appellees. 

Coffey,  J.  This  action  was  brought  by  the  appellant  in 
the  Marion  superior  court  against  the  appellees,  George  H. 
Carter,  sheriff  of  Marion  County,  and  Fletcher  and  Church- 
man, to  recover  money  paid  by  him  on  his  bid  for  a  horse  sold 
by  Carter  at  sheriff's  sale. 

The  cause  was  tried  by  a  jury,  who  returned  a  special  ver- 
dict. On  this  verdict,  judgment  was  rendered  for  the  defend- 
ants. 

Lewark  appealed  to  the  general  term  of  the  superior  court, 
where  the  judgment  of  the  special  term  was  afl&rmed,  and  he 
now  appeals  to  this  court,  where,  as  in  the  general  term,  he 
calls  in  question  the  correctness  of  the  judgment  on  the  spe- 
cial verdict. 

The  material  facts  in  the  case,  as  set  forth  in  the  verdict 
of  the  jury,  are,  that  appellee  Carter,  as  the  sheriff  of  Ma- 
rion County,  held  an  execution  issued  upon  a  judgment  ren- 
dered in  the  Marion  superior  court  in  favor  of  his  co-appellees, 
Fletcher  and  Churchman,  against  Oliver  P.  Castle,  Charles 
B.  Hitchcock,  Charles  F.  Cleaveland,  and  Robert  H.  Adams. 
Carter,  as  such  sheriff,  at  the  request  of  Fletcher  and  Church- 
man, the  plaintiffs  in  said  judgment,  levied  said  execution  on 
a  certain  bay  horse  as  the  property  of  tbe  execution  defend- 
ants. Due  notice  of  the  time  and  place  of  sale  of  the  horse 
was  given,  and  at  the  sale  appellant  became  the  purchaser, 
and  paid  the  purchase  price;  and  Carter,  after  satisfying  the 
costs  out  of  the  money,  paid  the  residue  to  the-  judgment 
plaintiffs,  Fletcher  and  Churchman,  in  part  satisfaction  of 
their  judgment. 

Before  the  levy  of  said  execution,  Hitchcock  informed  Cor- 
baley,  one  of  Carter's  deputies,  who  was  at  the  time  in  quest 
of  property  on  which  to  levy  the  same,  that  he,  Hitchcock, 
did  not  own  the  horse;  and  one  Glazier,  the  book-keeper  of 
Adams,  told  said  Corbaley  that  the  horse  belonged  to  one 
Harry  Walker. 

The  sale  was  made  by  Harding,  another  of  Carter's  depu- 
ties, who,  at  the  time,  and  in  making  the  sale,  in  answer  to  a 
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question  put  to  him,  publicly,  by  one  Willian  0.  Patterson, 
at  the  sale,  said  that  the  title  to  the  horse  was  clear  and  all 
right;  and  the  plaintiff,  hearing  the  statement,  and  relying  on 
it,  and  believing  it  to  be  true,  made  his  bid,  but  would  not 
have  bid  had  such  statement  not  been  made. 

At  the  time  Harding  made  the  statement,  he  had  no  knowl- 
edge as  to  whether  it  was  true  or  not,  and  no  actual  intention 
of  deceiving  any  one  thereby,  but  believed  the  same  to  be  true. 

The  execution  defendant,  Hitchcock,  had  owned  the  horse, 
but  had  sold  it  before  the  execution  plaintiffs,  Fletcher  and 
Churchman,  had  obtained  their  judgment,  to  his  co-defendant 
Adams,  who,  before  the  date  of  said  judgment,  sold  it  to  Harry 
Walker.  Walker  had  intrusted  the  possession  of  said  horse 
to  the  firm  of  Cleaveland  and  Brown,  successors  to  Cleaveland 
and  Adams,  who  were  execution  defendants. 

Walker  had  no  knowledge  that  the  horse  had  been  levied 
upon  until  after  the  sale.  He  brought  an  action  against  the 
appellant  for  possession  of  the  horse,  in  the  proper  court,  and 
recovered.  The  appellees  were  notified  of  the  pendency  of  the 
action,  and  requested  to  defend  it,  but  they  failed  to  do  so. 
After  the  termination  of  that  action,  appellant  demanded  of 
the  appellees  repayment  to  him  of  the  amount  bid  for  said 
horse,  which  was  refused. 

A  sale  of  personal  property  under  execution  passes  only  the 
right,  title,  and  interest  of  the  judgment  debtor.  If  the  debtor 
has  no  interest,  none  passes  by  the  sale  to  the  purchaser. 
There  is  no  warranty  in  judicial  sales,  and  if  the  sheriff  sells 
in  good  faith,  he  is  not  responsible  to  the  purchaser  for  any 
defects  in  the  title.  A  sheriff  is  only  a  ministerial  oflBcer, 
and  does  not  warrant  anything  in  connection  with  the  sale  by 
him  of  property  upon  an  execution  lawfully  in  his  hands. 
The  purchaser  stands  in  the  situation  of  a  purchaser  of  real 
estate  who  has  taken  a  conveyance  without  warranty.  The 
purchaser  has  a  right  to  what  he  gets,  and  no  more.  Caveat 
emptor  is  the  rule.  He  cannot  avoid  payment  by  showing  that 
the  goods  belonged  to  some  one  else;  but  if  an  innocent  pur- 
chaser, he  may  have  redress  in  equity  against  the  execution 
debtor  whose  debt  he  has  paid :  Harrison  v.  SJianks,  13  Bush, 
620;  State  v.  Prime,  54  Ind.  450;  Brunner  v.  Brennan,  49 
Id.  98;  Neal  v.  Gillaspy,  56  Id.  451;  26  Am.  Rep.  37;  Rorer 
on  Judicial  Sales,  sec.  1051. 

We  think  it  clear  from  these  authorities  that,  in  the  absence 
of  the  representations  made  at  the  sale,  none  of  the  defend- 
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ants  could  be  held  responsible  for  the  failure  of  title  to  the 
horse  purchased  by  the  appellant.  It  remains  to  inquire 
whether,  by  reason  of  such  representations,  they,  or  any  of 
them,  became  liable  to  refund  to  the  appellant  the  money 
paid  by  him  for  the  horse  to  which  the  execution  defendants 
had  no  title. 

It  appears  that  the  horse  was  levied  upon  by  the  direction 
of  the  appellees  Fletcher  and  Churchman.  It  also  appears 
that  the  horse  had  previously  belonged  to  the  execution  de- 
fendants, but  that  he  had  been  sold.  At  the  time  of  the  levy, 
he  was  not  in  the  possession  of  the  owner,  and  there  is  nothing 
in  the  finding  to  indicate  that  Fletcher  and  Churchman,  at 
the  time  they  directed  the  levy,  were  acting  in  bad  faith. 
They  were  not  present  at  the  time  the  representations  were 
made,  and  they  were  made  without  their  knowledge  or  pro- 
curement. If  they  are  liable,  therefore,  it  must  be  because 
they  sustained  such  a  relation  to  the  sheriflf  as  principal  and 
agent,  or  otherwise,  as  rendered  them  liable  for  the  conduct  of 
the  sheriff  in  conducting  the  sale. 

Murfree  on  Sheriffs,  at  section  1002,  states  the  law  thus: 
**  While  it  is  true  that  in  a  certain  sense,  and  for  some  pur- 
poses, the  sheriff  may  be  regarded  as  the  agent  of  the  plain- 
tiff, he  is  not  such  agent  in  conducting  a  sale  under  execution; 
and  in  the  absence  of  proof  of  actual  instructions  given  by  the 
plaintiff,  and  followed  by  the  oflScer,  the  former  cannot  be 
held  responsible  for  misrepresentations  of  title,  or  other  mate- 
rial circumstances,  made  by  the  latter.  He  is  not,  like  an 
auctioneer,  the  agent  of  both  parties,  but  of  the  law,  and  is 
presumed,  in  the  absence  of  proof  to  the  contrary,  to  have 
acted  strictly  according  to  the  mandate  of  his  writ.  The  rule 
of  caveat  emptor  can  only  be  modified  so  as  to  charge  the  plain- 
tiff by  representations  or  guaranties  made  by  the  sheriff  or 
other  persons  on  behalf  of  the  plaintiff,  and  brought  home  to 
the  latter  by  suflScient  proof."  See  also  Weidler  y.  Farmers* 
Sank,  11  Serg.  &  R.  134. 

In  the  absence  of  some  proof  that  the  representations  of  the 
deputy  sheriff  were  made  by  the  procurement  of  the  appellees 
Fletcher  and  Churchman,  we  do  not  think  that  they  can  be 
held  responsible.  The  verdict  of  the  jury  is  presumed  to  find 
every  fact  in  the  case  warranted  by  the  proof;  and  as  it  does 
not  appear  from  such  verdict  that  these  appellees  had  any 
connection  with  the  representations  made  at  the  time  of  sale, 
we  hold  that  they  are  not  liable  to  appellant. 
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Is  the  appellee  Carter  liable  to  the  appellant  on  account  of 
the  representations  made  by  his  deputy? 

It  may  be  conceded  that  a  sheriff  is  liable  for  the  defaults 
of  his  deputies  by  non-feasance  or  malfeasance  in  the  duties  of 
their  office  enjoined  by  law,  and  that  their  acts  and  omissions 
are  to  be  regarded,  when  within  the  scope  of  their  authority, 
as  his  acts  and  omissions:  Snell  v.  State^  43  Ind.  359;  Mar- 
shall  V.  Hosmer,  4  Mass.  60. 

It  is  no  part  of  the  duty  of  a  deputy  sheriff  to  make  repre- 
sentations as  to  the  title  to  the  property  he  sells  on  execution. 
His  plain  duty  is  to  follow  the  commands  of  his  writ,  and  hia 
statements  in  relation  to  the  title  of  the  property  are  not 
within  the  scope  of  his  authority.  In  this  case,  however,  it 
appears  that  the  deputy  made  the  representations  in  good 
faith,  and  without  any  intention  of  deceiving  any  person 
thereby,  and  believing  them  to  be  true.  The  modern  doctrine 
undoubtedly  is,  that  fraud  may  exist  without  knowledge  of 
the  untruth  of  the  representations  made  to  induce  a  party  to 
enter  into  a  contract.  But  it  must  appear  that  such  represen- 
tations were  fraudulent. 

Representations  made  for  an  honest  purpose,  and  with  fair 
reason  for  believing  them  to  be  true,  are  not  fraudulent,  al- 
though it  may  turn  out  that  they  were  not  true:  Furnas  v. 
Friday,  102  Ind.  129;  Watson  Coal  etc.  Co.  v.  Casteel,  68  Ind. 
476. 

In  our  opinion,  it  does  not  appear  that  the  representations 
made  by  Harding  at  the  sheriff's  sale  were  fraudulent.  For 
this,  and  the  reasons  stated  above,  we  are  of  the  opinion  that 
the  appellee  Carter  is  not  liable  in  this  action. 

After  the  testimony  in  this  case  had  all  been  introduced, 
the  appellant  offered  to  file  an  amended  second  paragraph  of 
complaint,  which  the  court,  on  objection  made  by  the  appel- 
lees, refused  to  allow.  The  amended  second  paragraph  of- 
fered by  appellant  is  set  out  in  a  proper  bill  of  exceptions, 
and  appears  to  be  a  complaint  seeking  to  set  aside  the  sale 
made  by  the  sheriff  on  substantially  the  facts  set  up  in  the 
complaint  in  this  cause.  Had  the  court  permitted  appellant 
to  file  this  amended  paragraph,  it  would  have  become  neces- 
sary to  make  issues  upon  it,  the  mode  of  trial  would,  perhaps, 
have  been  different  from  the  one  just  closed,  and  the  execu- 
tion defendants,  who  were  interested  in  maintaining  the  credit 
that  had  been  entered  by  reason  of  the  sale  of  the  horse,  would 
have  been  entitled  to  be  heard.    We  do  not  think  the  court 
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erred  in  refusing  to  allow  appellant  to  file  this  second  para- 
graph of  complaint.  It  was  an  entire  change  in  the  theory  of 
the  appellant's  case. 

We  find  no  error  in  the  record  for  which  the  judgment 
below  should  be  reversed. 

Judgment  affirmed.  

JxTDiciAL  Sales.  — The  General  Rule  is,  that  a  Purchaser  at  an  Ex> 
BOUTiON  Sale  acquires  whatever  estate  and  interest  the  defendant  in  ezecu- 
tion  owns  and  possesses,  and  succeeds  to  his  title,  rights,  and  privileges, 
including  possession:  Cotton  v.  Carlisle,  85  Ala.  175;  7  Am.  St.  Rep.  29,  and 
note  31;  Walton  v.  Hargrovea,  42  Miss.  18;  97  Am.  Dec.  429,  and  note  433; 
Parish  etc.  School  Directors  v.  Edrington,  40  La.  Ann.  633.  There  is  no  war- 
ranty of  title  at  an  execution  sale.  The  purchaser  takes  just  what  title  the 
defendant  in  the  execution  had,  and  buys  at  his  peril;  for  the  rule  of  caveai 
emptor  applies  to  purchasers  at  execution  sales:  Greer  v.  Wintersmith,  85  Ky. 
616;  7  Am.  St.  Rep.  613;  Bamett  v.  Vincent,  69  Tex.  685;  5  Am.  St.  Rep.  98, 
and  cases  collected  in  note  102;  note  to  Meher  v.  Cole,  5  Am.  St.  Rep.  104; 
Humphrey  v.  Wade,  84  Ky.  391;  Smith  v.  Northam,  82  Va.  937. 

Fraud  —  False  Representations.  — In  the  absence  of  artifice,  a  sale  will 
not  be  set  aside  on  the  ground  of  fraudulent  representations,  if  the  vendor 
really  believed  them  true,  and  the  vendee  had  equal  opportunity  for  ascer- 
taining their  falsity:  Mamlock  v.  Fairbanks,  46  Wis.  415;  32  Am.  Rep.  716; 
Orisvoold  v.  Sabin,  51  N.  H.  167;  12  Am.  Rep.  76;  cmtra,  Frenzel  v.  Miller,  37 
Ind.  1;  10  Am.  Rep.  62;  Caba  v.  Christie,  42  Vt.  121;  1  Am.  Rep.  313.  But 
an  action  for  deceit  will  lie  against  one  who  makes  a  false  representation  of 
a  material  fact  susceptible  of  knowledge,  knowing  it  to  be  false,  or  as  of  his 
own  knowledge,  when  he  does  not  know  whether  it  is  true  or  false,  with  in- 
tent to  induce  the  person  to  whom  it  is  made,  in  reliance  upon  it,  to  do  or 
refrain  from  doing  something  to  his  pecuniary  hurt,  when  such  person,  act- 
ing with  a  reasonable  degree  of  prudence,  is  thereby  deceived,  and  induced 
to  do  or  refrain  from  doing  something  to  hia  damage  and  injury:  Buaterred  v. 
FarringUm,  36  Minn.  320. 


Robinson  v.  Hughes. 

[117  Indiana,  293.] 
ExKUPTioNS  —  Right  to  Claim  Exemption  bt  Becoming  Houssholder 
avter  Levy.  —  Debtor  who  was  unmarried  when  judgment  was  ob- 
tained against  him,  and  whose  property  was  levied  upon  under  an  exe- 
cution issued  on  the  judgment,  and  advertised  for  sale,  has  a  right  to 
claim  the  benefit  of  the  exemption  laws,  if  between  the  date  of  levy  and 
the  date  fixed  for  sale  he  marries  and  becomes  a  bona  Jide  hoasebolder, 
and  be  is  entitled  to  enjoin  the  sale. 

/.  C.  Blacklidge,  W.  E.  Blacklidge,  and  B.  C.  Moon,  for  the 
appellants. 

/.  F.  Morrison,  R.  Vaile,  F.  Cooper,  and  A.  Shewmon,  for  the 
appellee. 
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Coffey,  J.  On  the  thirteenth  day  of  November,  1885,  the 
appellants,  Robinson  and  Robinson,  recovered  a  judgment  in 
the  Howard  circuit  court,  on  a  promissory  note,  against  the 
appellee  for  the  sum  of  $182.05.  An  execution  was  issued  by 
the  clerk  of  said  court  on  said  judgment  and  placed  in  the 
hands  of  the  defendant  McReynolds,  who  at  the  time  was  the 
Bheriff  of  Howard  county.  The  execution  was  duly  levied 
upon  the  property  of  the  appellee  by  said  sheriff,  and  was  by 
him  advertised  for  sale. 

At  the  time  said  judgment  was  rendered,  and  at  the  time 
the  property  of  the  appellee  was  levied  upon  and  advertised 
for  sale,  the  appellee  was  single,  and  was  not  a  householder, 
but  between  the  date  of  levy  and  the  date  fixed  for  sale  he 
married  and  became  a  bona  fide  resident  householder  of  the 
state  of  Indiana.  He  tendered  to  said  sherifi"  the  statutory 
schedule,  duly  verified,  and  demanded  that  his  property  be 
Bet  off  to  him  as  exempt  from  execution  and  sale,  the  same 
being  of  less  value  than  six  hundred  dollars. 

The  sherifi"  refusing  to  comply  with  such  demand,  this  ac- 
tion was  brought  to  enjoin  the  sheriff  from  selling  said  prop- 
erty. 

The  court  below  held  that  the  appellee  was  entitled  to 
claim  his  property  as  exempt  from  levy  and  sale  on  said  judg- 
ment and  execution,  and  granted  the  injunction  as  prayed. 
From  this  ruling  the  defendants  in  said  action  appealed  to  this 
court,  and  by  proper  assignment  of  errors  call  in  question  the 
ruling  of  the  court  below. 

It  is  contended  by  the  appellants  that  by  virtue  of  the 
levy  they  acquired  a  specific  lien  on  the  property  of  the  ap- 
pellee and  the  right  to  sell  it  in  satisfaction  of  their  debt,  and 
that  the  appellee  could  not  by  any  act  of  his  divest  such  lien. 

On  the  other  hand,  it  is  contended  by  the  appellee  that  the 
exemption  law  is  not  for  the  benefit  of  the  debtor,  but  that  it 
is  for  the  benefit  of  those  dependent  upon  him  for  support  and 
sustenance,  and  that  the  debtor,  for  their  benefit,  has  the  right 
at  any  time  before  sale  to  claim  the  property  as  exempt  from 
execution  and  sale,  without  regard  to  the  time  when  he  be- 
came a  bona  fide  resident  householder  of  the  state. 

In  some  of  the  states  it  is  held  that  the  right  to  exemption 
cannot  be  created  after  the  rights  of  creditors  have  vested: 
Bowher  v.  Collins,  4  Neb.  494;  Elston  v.  Robinson,  21  Iowa, 
531;  Reinbach  v.  Walter,  27  111.  393;  Symonds  v.  Lappin,  82 
111.  213;  Thompson  v.  Pickel,  20  Iowa,  490;  Hale  v.  Heaslip, 
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16  Iowa,  451;  Bullene  v.  Hiatt,  12  Kan.  98;  Robinson  v.  Wil- 
son, 15  Id.  595;  Rixv.McHenry,  7  Cal.  89;  Mills  v.  Spaulding, 
50  Me.  57;   Upman  v.  Second  Ward  Bank,  15  Wis.  450. 

It  is  held  in  some  of  the  other  states  of  the  Union  that  the 
marriage  of  the  execution  defendant  after  levy  confers  upoa 
him  the  right  to  claim  the  benefit  of  the  exemption  laws:  1 
Freeman  on  Executions,  sec.  222;  Watson  v.  Simpson,  5  Ala. 
233;  Thompson  on  Homestead  and  Exemption,  sec.  319; 
Irwin  V.  Lewis,  50  Miss.  363;  Trotter  v.  Dobbs,  38  Id.  198; 
Letchford  v.  Cary,  52  Id.  791;  Stone  v.  Darnell,  20  Tex.  11; 
Ma^manus  v.  Campbell,  37  Id.  267. 

An  examination  of  these  authorities  will  reveal  the  fact  that 
the  question  always  depends  upon  the  construction  to  be  given 
to  the  numerous  statutes  upon  the  subject  of  exemption,  all 
in  some  respects  difiering.  The  precise  question  here  in- 
volved has  never,  to  our  knowledge,  been  decided  by  thi» 
court,  but  its  solution  must  of  necessity  depend  upon  the 
proper  construction  of  our  statute  providing  for  the  exemption 
of  property  from  levy  and  sale  on  execution. 

The  right  to  have  a  reasonable  amount  of  property  exempt 
from  execution  is  a  constitutional  right,  secured  to  every  bona 
fide  resident  householder  of  the  state.  As  the  quantity  to  be 
exempted  is  not  fixed  by  the  constitution,  it  follows  that  it 
must  be  fixed  by  the  legislature.  It  has  been  fixed  by  law  at 
six  hundred  dollars.  This  law  must  be  liberally  construed: 
Astley  V.  Capron,  89  Ind.  167;  Butner  v.  Bowser,  104  Id.  255. 

The  debtor  is  entitled  to  select  the  property  he  desires  ta 
exempt  from  execution  and  sale,  and  he  may  file  his  schedule 
and  make  such  selection  at  any  time  before  sale:  Pate  v. 
Swann,  7  Blackf.  500;  Eltzroth  v.  Webster,  15  Ind.  21;  77  Am. 
Dec.-  78;  State  v.  Read,  94  Ind.  103. 

The  contention  of  the  appellants,  that  because  the  levy  in 
this  case  satisfied  the  execution,  they  are  therefore  entitled  ta 
sell  the  property,  cannot  be  maintained.  No  such  conclusion 
necessarily  follows  from  the  premises.  Where  a  debtor  owns 
more  than  six  hundred  dollars'  worth  of  property,  a  levy  satis- 
fies the  execution  to  the  same  extent  it  is  satisfied  in  this 
case,  and  yet  it  is  fully  settled  by  the  above  authorities  that 
he  may  file  his  schedule  and  exempt  the  property  levied  upon 
from  sale  at  any  time  before  the  sale  is  actually  made,  and 
leave  the  sheriff  free  to  make  a  new  levy.  So  in  this  case,  if 
the  property  levied  on  is  set  off  to  the  appellee  under  hi» 
claim  to  have  it  exempt  from  execution,  it  will  be  the  duty  of 
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the  sheriflf  to  return  his  writ  unsatisfied,  leaving  the  appel- 
lants free  to  sue  out  another  execution  on  their  judgment  at 
any  time. 

Our  statute,  in  terms,  secures  to  every  bona  fide  resident 
householder  of  the  state  six  hundred  dollars'  worth  of  prop- 
erty as  exempt  from  execution,  and  our  opinion  is,  that  the 
appellee  in  this  case,  coming  as  he  does  within  the  terms  of 
the  statute,  is  entitled  to  claim  his  property  as  exempt  from 
execution.  To  hold  otherwise  would  be  to  create  an  excep- 
tion which  the  legislature  did  not  in  terms  declare,  and  one 
which  we  do  not  feel  warranted  in  creating  by  construction. 

We  do  not  think  that  the  circuit  court  erred  in  granting  the 
injunction  sought  by  the  appellee. 

Judgment  affirmed.  

ExKMPTiONa.  — Thb  Marriaob  op  an  Execution  Debtor  after  levy  on 
personalty,  but  before  sale,  does  not  entitle  him  to  a  homestead  exemption: 
Pender  v.  Lancaster,  14  S.  0.  25;  37  Am.  Rep.  720. 
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Statutes — Construction. — Statute  is  not  to  be  Isolated  trom  Great 
Body  oy  Law  of  which  it  forms  a  part,  but  is  to  be  taken  as  forming 
part  of  one  great  system,  and  is  to  be  construed  with  reference  to  co- 
ordinate rules  and  statutes. 

Practice  —  Service  of  Process  upon  Non-resident.  —  Resident  of  an- 
other state  who  goes  into  the  state  of  Indiana  to  testify  as  a  witness  in 
an  action  in  which  he  is  a  party  cannot  be  legally  served  with  a  sum- 
mons at  the  suit  of  the  party  plaintiff  in  the  action  he  goes  to  defend. 
Indiana  Revised  Statutes  of  1881,  section  312,  providing  for  the  service 
of  summons  upon  non-residents,  is  not  applicable  to  such  a  case. 

0.  W.  Paul,  M.  D.  White,  and  J.  E.  Humphries,  for  the  ap- 
pellant. 

P.  S.  Kennedy,  8.  0.  Kennedy,  and  W.  T.  Brush,  for  the  ap- 
pellee. 

Elliott,  C.  J.  The  appellee  was  served  with  summons  in 
an  ordinary  civil  action.  He  pleaded  in  abatement  these 
facts:  That  he  then  was,  and  had  been  for  more  than  eigh- 
teen years,  a  citizen  and  resident  of  the  state  of  Kentucky; 
that  during  the  April  term  of  the  Montgomery  circuit  court, 
he  left  his  home  in  the  state  of  Kentucky  for  the  sole  purpose 
of  defending  an  action  pending  against  him  in  that  court,  and 


Nov.  1888.]  Wilson  v.  Donaldson.  49 

testifying  as  a  witness  therein;  that  the  action  was  brought 
against  lum  by  the  plaintiff,  and  the  cause  was  called  for  trial 
on  the  24th  of  May,  1882;  that  the  defendant  announced  that 
he  was  ieady  for  trial,  and  the  court  ordered  the  trial  to 
proceed,  whereupon  the  plaintiff  dismissed  his  action,  and 
withdrew  all  the  papers  from  the  files  of  the  court;  that  im- 
mediately after  the  dismissal  was  entered,  Wilson,  the  plain- 
tiff, refiled  his  complaint,  and  caused  a  summons  to  issue; 
that  the  defendant  started  home  at  once,  but  was  served  with 
summons  while  he  was  on  his  way  home,  although  he  was 
still  in  Montgomery  County. 

The  contention  of  appellant's  counsel  is,  that  the  fact  that 
the  appellee  was  in  Indiana  in  attendance  upon  court  as  a 
party  to  an  action  which  he  had  brought  against  him,  and  for 
the  purpose  of  testifying  as  a  witness,  does  not  entitle  him  to 
avoid  the  summons  served  upon  him  while  in  this  state.  Our 
statute  is  broad  enough  to  sustain  this  contention  if  we  take 
it  apart  from  all  the  other  rules  of  the  law;  for  it  provides 
that,  in  cases  of  non-residents,  an  action  may  be  commenced 
and  summons  served  in  any  county  where  they  may  be  found: 
R.  S.  1881,  sec.  312.  But  a  statute  is  not  to  be  isolated  from 
the  great  body  of  law  of  which  it  forms  a  part;  on  the  con- 
trary, it  is  to  be  taken  as  forming  part  of  one  great  system, 
and  is  to  be  construed  with  reference  to  co-ordinate  rules  and 
statutes:  Bradley  v.  I%ixton,  117  Ind.  255. 

The  counsel  are  therefore  in  error  in  completely  isolating 
the  statutory  provision  we  have  referred  to,  since  if  we  should 
find  a  well-established  principle  of  law  exempting  non-resi- 
dents who  are  in  this  state  for  the  purpose  of  attending  court 
as  parties  or  witnesses,  we  should  be  bound  to  construe  the 
statute  with  reference  to  that  principle;  for  we  could  not  hold 
that  the  legislature  meant  to  entirely  disregard  it,  and  estab- 
lish an  independent  rule.  Such  narrow  views  as  those  of 
counsel,  if  allowed  sway,  would  mar  the  symmetry  of  our  sys- 
tem of  jurisprudence,  and  greatly  impair  its  usefulness.  Laws 
are  necessarily  expressed  in  general  terms;  but  these  general 
terms  do  not,  and  cannot,  embrace  all  cases.  An  element  is 
often  present  which  takes  a  case  out  of  the  operation  of  the 
general  words  of  the  statute,  and  that  element  is  here  present: 
Broom's  Legal  Maxims,  43. 

We  cannot,  as  the  appellee's  counsel  urge  us  to  do,  allot 
any  controlling  force  to  section  2658  of  the  statute,  which 
exempts  persons  engaged  in  necessary  attendance  upon  cuurts 
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from  arrest  on  civil  process,  for  the  reason  that  there  wao  no 
attempt  to  arrest  the  appellee.  All  that  the  appellant  at- 
tempted to  do  was  to  compel  the  appellee  to  appear  and  an- 
swer in  an  ordinary  civil  action. 

The  fact  that  an  arrest  is  not,  under  our  system  of  jurispru- 
dence, made  on  ordinary  civil  process  supplies  a  substantial 
reason  for  denying  to  the  ancient  decisions  a  controlling  influ- 
ence, but  not  for  entirely  impeaching  the  validity  of  their  rea- 
soning. There  are  strong  reasons  found  in  some  of  the  old 
eases  why  a  citizen  of  a  sister  state  who  comes  here  to  defend 
one  action  should  not  be  bound  to  submit  to  the  service  of  a 
summons  in  another  action  while  here  in  necessary  attend- 
ance at  court.  It  is  his  privilege,  under  our  laws,  to  testify 
in  his  own  behalf;  and  this  privilege  should  not  be  burdened 
with  the  hazard  of  defending  other  actions  in  our  forums.  Our 
own  citizens  will  often  derive  a  substantial  benefit  from  the 
personal  appearance  of  a  non-resident  defendant,  since  it  may 
enable  them  to  obtain  a  personal  judgment  which  else  were 
impossible.  If  citizens  of  other  states  are  allowed  to  come 
into  our  jurisdiction  to  attend  court  as  parties  or  witnesses, 
and  to  freely  depart  from  it,  the  administration  of  justice  will 
be  best  promoted,  since  a  defendant's  personal  presence  is 
often  essential  to  enable  his  counsel  to  justly  conduct  his  de- 
ense.  The  principle  of  state  comity,  too,  demands  that  a 
citizen  of  another  state  who  submits  to  the  jurisdiction  of 
our  courts,  and  here  wages  his  forensic  contest,  should  not  be 
compelled  to  do  so  under  the  limitation  and  obligation  of 
submitting  to  the  jurisdiction  of  our  courts  in  every  case  that 
may  be  brought  against  him.  While  coming  and  departing, 
as  well  as  while  actually  in  necessary  attendance  at  court,  he 
should  be  free  from  the  hazard  of  being  compelled  to  answer 
in  other  actions. 

It  is  an  evidence  of  respect  for  our  laws  and  confidence  in 
our  courts  that  he  comes  here  to  litigate,  and  the  laws  he 
respects  should  give  him  protection.  If  he  can  come  only 
under  the  penalty  of  yielding  to  our  jurisdiction  in  every 
action  that  may  be  brought  against  him,  he  is  deprived  of  a 
substantial  right,  because  he  is  willing  to  trust  our  courts  and 
our  laws  without  removing  his  case  to  the  federal  courts,  or 
refusing  to  put  himself  in  a  position  where  personal  judgment 
may  be  rendered  against  him.  High  considerations  of  public 
T)olicy  require  that  the  law  should  encourage  him  to  freely  enter 
our  forums  by  granting  immunity  from  process  in  other  civil 
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actions,  and  not  discourage  him  by  burdening  him  with  the 
obligation  to  submit  to  the  writs  of  our  courts  if  he  comes 
within  our  borders.  We  know  that  there  is  some  conflict 
among  the  decided  cases;  but  in  weight  and  in  reason  the  au- 
thorities range  themselves  in  strong  array  in  support  of  the 
doctrine  we  have  outlined.  It  was  certainly  the  ancient  rule, 
and  although,  as  we  have  said,  something  of  the  reason  for  the 
ancient  rule  has  been  dissipated,  there  yet  remains  much  rea- 
son for  it.  There  is,  indeed,  a  stronger  reason  for  the  rule  in 
states  where,  like  ours,  parties  may  be  witnesses  than  in  states 
where  the  old  common-law  rule  excluding  them  prevails;  and 
for  this  reason  the  old  rule  protecting  witnesses  has  much 
more  strength  .in  states  where  parties  may  be  witnesses  than 
in  states  where  the  ancient  common-law  rule  is  still  in  force. 
The  authorities,  ancient  and  modern,  are  in  substantial  har- 
mony upon  the  proposition  that  a  witness  from  a  foreign  juris- 
diction is  under  the  protection  of  the  law,  although  some  of 
the  cases  deny  this  immunity  to  parties.  The  reason  for  this 
rule  regarding  witnesses,  as  generally  given,  is,  that,  as  they 
cannot  be  compelled  to  leave  their  own  state,  they  should,  as 
far  as  possible,  be  encouraged  to  voluntarily  come  into  the 
state  where  the  action  is  pending,  and  give  their  testimony  in 
open  court.  But  the  policy  of  protection,  as  sound  principles 
require,  and  many  courts  assert,  extends  as  well  to  parties  as 
to  witnesses. 

In  Mitchell  v.  Huron  Circuit  Judge,  53  Mich.  541,  Cooley, 
C.  J.,  said:  "We  think  the  case  is  within  the  principle  of  Wat- 
son V.  Judge  of  Superior  Court,  40  Mich.  729,  and  that  the  writ 
should  issue.  Public  policy,  the  due  administration  of  justice, 
and  protection  to  parties  and  witnesses  alike  demand  it.  There 
would  be  no  question  about  it  if  the  suit  had  been  commenced 
by  arrest;  but  the  reasons  for  exemption  are  applicable,  though 
with  somewhat  less  force,  in  other  cases  also.  The  following 
cases  may  be  referred  to  for  the  general  reasons:  Norris 
V.  Beach,  2  Johns.  294;  Sanford  v.  Chase,  3  Cow.  381;  Dixon  v. 
Ely,  4  Edw.  Ch.  557;  Clark  v.  Grant,  2  Wend.  257;  Seaver  v. 
Robinson,  3  Duer,  622;  Person  v.  Grier,  66  N.  Y.  124;  23  Am, 
Rep.  35;  Matthews  v.  Tufts,  87  N.  Y.  568;  HalVs  Case,  1  Ty- 
ler, 274;  In  re  Healey,  53  Vt.  694;  Miles  v.  McCullough,  1  Binn. 
77;  Halsey  y.  Stewart,  4  N.  J.  L.  366;  Dungan  v.  Miller,  37  Id. 
182;  Vincent  v.  Watson,  1  Rich.  194;  Sadler  v.  Ray,  6  Id. 
523;  Martin  v.  Ramsey,  7  Humph.  260;  Dickinson's  Case,  3 
Harr.  (Del.)  517;  Henegar  v.  Spangler,  29  Ga.  217;  May  v. 
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Shumway,  16  Gray,  86;  77  Am.  Dec.  401;  Thompson's  Case^ 
122  Mass.  428;  23  Am.  Rep.  370;  Ballinger  v.  Elliott,  72  N.  C. 
596;  Parker  v.  Hotchkiss,  Wall.  C.  C.  269;  Juneau  Bank  v.  Mc- 
Spedan,  5  Biss.  64;  Arding  v.  Flower,  8  Term  Rep.  534;  Newton 
V.  Askew,  6  Hare,  319;  Persse  v.  Persse,  5  H.  L.  Cas.  671.  See- 
also  Matter  of  Cannon,  47  Mich.  481.  The  case  of  Case  v.  Ro- 
rabacher,  15  Id.  537,  is  diflFerent.  In  that  case  the  party 
claiming  the  privilege  was  attending  court  within  the  juris- 
diction of  his  residence." 

Very  much  the  same  ruling  as  that  announced  by  Chief 
Justice  Cooley  was  made  by  the  court  of  appeals  of  New  York, 
in  Matthews  v.  Tufts,  87  N.  Y.  568,  where  it  was  said:  *'  In 
Van  lAeuw  v.  Johnson,  decided  March,  1871,  and  referred  to 
in  Person  v.  Grier,  66  N.  Y.  124,  a  majority  of  this  court  were 
of  opinion  that  a  summons  could  not  be  served  upon  a  defend- 
ant, a  non-resident  of  the  state,  while  attending  a  court  in  this 
state  as  a  party.  This  immunity  does  not  depend  upon  statu- 
tory provisions,  but  is  deemed  necessary  for  the  due  adminis- 
tration of  justice.  It  is  not  confined  to  witnesses,  but  extends 
to  parties  as  well,  and  is  abundantly  sustained  by  authority." 

We  do  not  cite  the  authorities  adduced  by  the  court,  for  the 
reason  that  most  of  them  are  collected  in  the  quotation  made 
from  the  opinion  of  Chief  Justice  Cooley. 

Mr.  Rorer  says:  "  It  is  the  policy  of  the  law  to  protect 
suitors  and  witnesses  from  service  of  process  in  civil  actions, 
whether  the  process  be  such  as  required  their  arrest,  or  be 
merely  in  the  nature  of  a  summons.  Service  in  such  cases 
will  be  set  aside,  as  well  upon  general  principles  as  upon  pos- 
itive law,  if  there  is  such":  Rorer  on  Interstate  Law,  26. 

The  only  case  cited  by  the  appellant's  counsel  which  di- 
rectly opposes  the  opinion  which  we  accept  as  the  correct  one 
is  that  of  Bishop  v.  Vose,  27  Conn.  1,  and  that  decision  is  not 
supported  by  authority,  nor  are  any  satisfactory  reasons  as- 
signed for  the  conclusions  of  the  court.  Greer  v.  Young,  120 
111.  184,  was  the  case  of  a  party  who  came  into  Illinois  to  at- 
tend the  taking  of  depositions,  and  not  the  case  of  a  defendant 
in  attendance  at  court. 

In  King  v.  Phillips,  70  Ga.  409,  there  was  no  pleading  ques- 
tioning the  service,  and  it  was  on  this  point  that  the  case  was 
decided. 

The  facts  in  Rabbins  v.  Lincoln,  27  Fed.  Rep.  342,  were,  that 
the  person  served  with  process  was  an  attorney,  and  not  a 
party. 
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In  Smith  v.  Jones,  76  Me,  138,  49  Am.  Rep.  598,  the  question 
arose  in  a  collateral  action,  and  there  the  plaintifiF  sued  to  re- 
<;over  damages  for  an  illegal  arrest.  Cailett  v.  Morton,  4  Litt. 
122,  simply  decides  that  a  member  of  the  legislature  is  not  so 
far  privileged  as  to  be  exempt  from  answering  a  summons  in 
an  ordinary  civil  action. 

Our  ultimate  conclusion  is,  that  a  person  who  comes  into 
this  state  for  the  purpose  of  testifying  as  a  witness  in  an  ac- 
tion in  which  he  is  a  party  cannot  be  legally  served  with  a 
summons  at  the  suit  of  the  party  plaintiff  in  the  action  he 
came  here  to  defend,  and  that  our  statute  does  not  apply  to 
such  a  case. 

Judgment  affirmed. 


Statutes  —  Construction  o*'.  —  Courts  will  Notice  Contemporaneous 
History  in  Construing  Statutes:  Harrisan  v.  State,  22  Md.  468;  85  Am. 
Dec.  581;  Munson  v.  Hallowell,  26  Tex.  475;  84  Am.  Dec.  582;  Frankland  v. 
Hallowell,  26  Tex.  475;  84  Am.  Dec.  582,  and  note;  Connecticut  M.  L.  Ina. 
Co.  V.  Talbot,  113  Ind.  373;  3  Am.  St.  Rep.  655.  Contemporaneous  legisla- 
tion is  the  best  standard  of  the  meaning  of  laws:  Harrison  v.  Staie,  22  Md. 
468;  85  Am.  Dec.  581;  Will  of  Warjield,  22  Cal.  51;  S3  Am.  Dec.  49.  Stat- 
utes taking  effect  simultaneously  should  be  construed  together  in  determin- 
ing their  effect:  Bishop  v.  Boyle,  9  Ind.  169;  68  Am.  Dec.  615;  compare  Bruce 
V.  Schuyler,  4  Gill,  221;  46  Am.  Dec.  447;  Chestnut  v.  SJiane,  16  Ohio,  599;  47 
Am.  Dec.  387;  Doswell  v.  Buchanan,  3  Leigh,  365;  23  Am.  Dec.  280;  McCartee 
V.  Orphans'  Asy.  Sac,  3  Cow.  437;  18  Am.  Dec.  516;  Montesquieu  v.  Heil,  4 
La.  51;  23  Am.  Dec.  471.  Existing  laws  must  be  construed  together,  and 
reconciled  if  possible:  Waddell  v.  Commonwealth,  84  Ky.  267.  A  statute 
must  be  construed  in  the  light  of  the  settled  policy  of  the  state  with  refer- 
ence to  the  subject-matter  as  indicated  by  previous  legislation.  Contempo- 
raneous construction  by  those  procuring  an  act  is  to  be  regarded  in  construing 
it.  The  spirit  of  the  law,  and  not  the  letter,  must  control  in  its  construction: 
Barbour  v.  City  of  Louismlle,  83  Id.  95.  The  practical  construction  given  to 
a  statute  through  a  long  period,  and  acquiesced  in  by  all  departments  of  the 
government,  should  control  the  court  in  construing  it,  even  though  that  con- 
struction may  contravene  the  letter  of  the  la^:  Harrison  v.  Commonwealtlif 
83  Id.  162.  A  prior  construction  of  a  law  by  the  courts  will  be  followed, 
in  the  absence  of  any  evidence  of  a  different  intent  as  adopted,  by  a  re-en- 
actment of  the  law  in  the  same  terms  as  when  so  construed:  Sanders  v.  St. 
Louis  etc.  Anchor  Line,  97  Mo.  26.  Hence  it  is  that  repeals  of  existing  laws 
by  implication  merely  are  not  favored:  County  of  Saguache  v.  Decker,  10  Col. 
149.  And  it  has  been  held  that  a  later  statute  will  not  repeal  a  former  one. 
by  implication,  unless  they  are  irreconcilably  inconsistent,  or  it  appears  that 
the  legislature  intended  the  later  act  to  take  the  place  of  the  former  one: 
Mauker  v.  Faulkner,  94  Mo.  430;  Adams  Ex.  Co.  v.  City  of  Leadngton,  83  Ky. 
657.  But  a  subsequent  statute  revising  the  whole  subject-matter  of  a  former 
fitatute,  and  evidently  intended  as  a  substitute  for  it,  although  it  contains 
no  express  words  to  that  effect,  will  operate  as  a  repeal  of  the  former  statatet 
Keeae  v.  City  cf  Detwer,  10  Col.  112. 
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Process  —  Service  Obtained  by  Fraud.  —  Where  a  person  by  fraud  and 
deceit  inveigles  another  into  the  jurisdiction  of  the  court  for  the  purpose  of 
suing  him  and  serving  a  summons  upon  him  in  that  jurisdiction,  the  summons 
and  the  service  of  the  same  will  be  set  aside;  for  such  abuse  of  judicial  pro- 
cess cannot  be  tolerated  by  any  court  of  justice:  Van  Hmm  v.  Great  Western 
Mfrj.  Co.,  37  Kan.  523.  But  admitting  that  a  defendant  to  a  suit  institituted 
in  one  state  could  not  be  brought  into  the  court  under  process  served  in  another 
state,  yet  if  such  defendamt  appears,  and  files  a  motion  to  quash  the  service 
of  such  writ,  he  thereby  waives  all  other  objections  to  the  writ;  and  even 
tlK'igh  the  motion  to  quash  be  sustained,  it  does  not  dismiss  the  suit,  but 
simj^jly  abates  the  writ,  and  the  plaintiflF  may  serve  another  writ  on  the  de- 
fendant while  he  is  within  the  state  where  the  suit  was  instituted,  provided 
the  defendant  can  be  reaxshed  by  personal  process:  FeibUman  v»  Edmonds,  C9 
Tex.  334. 


Elliott  v.  Elliott. 

[U7  Indiana,  880.] 

Wills.  — Fundamental  Rule  in  Construction  of  Wills  is,  that  the  in- 
tention of  the  testator,  if  not  inconsistent  with  some  established  rule  of 
law,  must  control;  and  to  ascertain  that  intention  the  courts  will  look  to 
the  circumstances  under  which  he  makes  his  will,  as  to  the  state  of  hia 
property  and  hia  family. 

Wills.  —  Ordinarily,  No  Trust  will  Arise  where  a  devise  is  made  to 
one  standing  in  the  relation  of  parent,  as  such  directions  generally  re- 
late  to  the  motive  only  of  the  testator  or  donor. 

Wills  —  Construction  op  Words  "My  Children,"  in  Devise. — Devise 
of  property  to  wife  "to  use  and  dispose  of  as  she  may  think  best  for 
herself  and  my  children,"  bequeaths  the  property  to  the  wife,  charged 
with  an  implied  trust  for  the  use  of  herself  and  the  testator's  children. 
And  the  words  "  my  children"  will  be  construed  to  mean  the  testator's 
illegitimate  children  by  the  devisee,  to  the  exclusion  of  his  legitimate 
children  by  a  former  wife,  where  it  is  plain  from  the  sarronudiug  cir- 
cumstances that  such  was  his  intention. 

B.  W.  Langdon  and  T.  F.  Gaylord,  for  the  appellant. 
W.  D.  Wallace^  for  the  appellees. 

Coffey,  J.  In  1845,  George  Elliott  was  married  in  Eng- 
land, and  had  as  the  issue  of  said  marriage  one  son,  William. 
His  wife  died  in  1847,  and  in  1848  he  married  Jane  Hay- 
wood, and  had  by  her  one  son,  Robert  G.  Elliott,  who  is  the 
plaintiff  in  this  suit.  In  1851  he  abandoned  his  wife  and 
children,  and  came  to  the  United  States  and  located  at  La- 
fayette, where,  in  1852,  he  married  Mary  Ann  Dungan,  never 
having  been  divorced  from  his  wife  in  Great  Britain.  By 
her  he  had  four  children,  who,  together  with  Mary  A.  Elliott, 
are  the  defendants  in  this  suit.    In  1865,  George  Elliott  died 
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in  this  state,  leaving  a  will,  which,  omitting  the  formal  parts, 
is  as  follows:  — 

"  I  give  and  devise  to  my  beloved  wife,  Mary  Ann  Elliott, 
my  real  estate  in  the  county  of  Tippecanoe  and  state  of 
Indiana,  described  as  follows  [we  omit  the  description],  to- 
gether with  all  the  appurtenances  thereto  belonging,  in  fee- 
simple,  that  she  may  dispose  of  the  same  as  she  may  think 
best  for  herself  and  my  children. 

"Item  2d.  I  devise  and  bequeath  to  my  said  wife  all  my 
money  which  I  now  have  on  hand,  and  all  that  may  be  on 
hand  at  the  time  of  my  decease,  together  with  my  household 
goods,  for  her  to  have  and  use  as  she  may  think  best  and 
proper  for  herself  and  my  children;  provided,  that  in  case  my 
beloved  wife,  Mary  Ann  Elliott,  should  marry  after  my  de- 
cease, then,  and  in  that  case,  it  is  my  will  that  two  thirds  of 
all  my  property,  both  real  and  personal,  shall  descend  in 
equal  proportion  to  my  children. 

"Item  3d.  I  hereby  nominate  and  appoint  my  said  wife 
Mary  Ann  Elliott,  executor  of  this  ray  last  will  and  testa- 
ment, hereby  authorizing  and  empowering  her  to  compromise 
and  discharge,  as  she  may  think  proper,  all  my  debts  and 
all  the  claims  due  to  me;  and  I  hereby  revoke  all  former 
wills." 

Both  the  wife  in  England  and  the  son  William  are  dead, 
having  departed  this  life  since  the  death  of  George  Elliott. 
This  suit  is  brought  by  Robert  G.  Elliott,  the  legitimate  son 
by  the  second  marriage,  for  the  purpose  of  obtaining  a  con- 
struction of  the  will  above  set  out,  and  to  compel  an  account- 
ing. The  circuit  court  sustained  a  demurrer  to  the  complaint, 
and  the  plaintijBT  excepted,  and  now  prosecutes  this  appeal. 

It  is  contended  by  the  appellant  that  the  will  constitutes 
Mary  Ann  Elliott  a  trustee  of  the  property  thereby  bequeathed 
to  her  for  the  use  of  the  children  of  the  testator,  and  that  the 
word  "children,"  as  used  in  the  will,  is  to  be  construed  as 
meaning  legitimate  children,  and  that  as  the  children  by 
Mary  Ann  Elliott  are  illegitimate,  they  have  no  interest  in 
said  property. 

It  is  contended  by  the  appellees  that,  by  the  terms  of  the- 
will  above  set  out,  Mary  Ann  Elliott  took  the  property  be- 
queathed to  her  absolutely,  and  that  no  trust  was  created  in 
favor  of  the  children  of  George  Elliott. 

They  further  contend,  that  if  the  will  is  to  be  construed  as 
creating  a  trust  in  favor  of  the  children  of  George  Elliott,  then 
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it  should  be  construed  as  creating  a  trust  in  favor  of  his  chil- 
dren by  Mary  Ann  Elliott  only. 

There  is  no  allegation  in  the  complaint  to  the  efifect  that  at 
the  time  George  Elliott  married  Mary  Ann  Dungan,  she  then, 
or  at  any  other  time  during  his  life,  had  any  knowledge  that 
he  had  a  wife  living.  Neither  is  it  alleged  that  she  has  again 
married  since  the  death  of  George  Elliott. 

The  first  question  for  decision  is.  Did  the  will  create  a  trust 
in  favor  of  the  children  of  George  Elliott? 

It  will  be  observed  that  by  item  1st  the  real  estate  therein 
described  is  bequeathed  to  her  in  fee-simple,  that  she  might 
dispose  of  the  same  as  she  thought  best  for  herself  and  the 
children  of  the  testator. 

The  current  of  decisions  of  late  years  sets  against  the  doc- 
trine of  converting  the  devisee  or  legatee  into  a  trustee;  and 
the  courts  now  refuse  to  extend  the  doctrine,  and  will  not  im- 
ply a  trust  unless  it  appears  from  the  will  that  such  was  the 
intention  of  the  testator:  Lewin  on  Trusts,  137. 

Consequently,  where  a  devise  is  made  to  one  standing  in 
the  relation  of  parent,  with  directions  touching  the  mainte- 
nance of  children,  ordinarily  no  trust  will  arise,  as  such  direc- 
tions generally  relate  to  the  motive  only  of  the  testator  or 
donor.  So  when  a  bequest  was  made  to  one  "  to  enable  him 
to  maintain  the  child,"  or  to  enable  him  "to  maintain  him- 
self and  family,"  or  "towards  the  support  and  maintenance  of 
her  two  children  until  they  shall  attain  the  age  of  twenty-one 
years,"  or  "  to  A  for  her  own  use  and  benefit,  absolutely,  hav- 
ing confidence  in  her  suflBcient  and  judicious  provision  for  her 
children,"  or  "being  well  assured  that  she  will  husband  the 
means  left  to  her  for  the  sake  of  herself  and  children,"  or  "to 
be  applied  by  her  in  the  bringing  up  and  maintenance  of  her 
children."  It  is  held,  in  all  such  cases,  that  the  legatee  takes 
an  absolute  estate,  and  that  no  trust  arises:  Van  Qorder  v. 
Smith,  99  Ind.  404;  Parsons  v.  Best,  1  Thomp.  &  C.  211; 
Foose  V.  Whitmore,  82  N.  Y.  405;  Hunt  v.  Hunt,  11  Nev.  442 j 
Williams  v.  Worthington,  49  Md.  572. 

But  there  is  another  class  of  cases,  where  trusts  are  some- 
times implied  from  the  words  used,  though  an  express  trust 
is  not  declared,  as  where  property  is  given  to  a  parent,  or 
other  person  standing  in  the  relation  of  parent,  and  some  di- 
rection or  expressions  are  used  in  regard  to  the  maintenance 
of  his  family  or  children.  The  question  to  be  decided  in  this 
class  of  cases  is,  as  in  others,  Did  the  testator  intend  to  create 
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a  trust  and  create  an  obligation?  or  did  he  merely  state  inci- 
dentally the  motive  which  led  to  the  gift?  1  Perry  on  Trusts, 
section  117,  says:  "In  the  following  cases,  a  trust  was  clearly 
implied  by  the  court:  Where  property  was  given,  that  'he 
may  dispose  thereof  for  the  benefit  of  himself  and  children,' 
or  'for  his  own  use  and  benefit,  and  the  maintenance  and 
education  of  his  children,'  'for  the  maintenance  of  himself 
and  family,'  'at  the  disposal  of  the  legatee  for  herself  and  her 
children,' or  'all  overplus  towards  her  support  and  her  fam- 
ily,' or  'to  A  for  the  education  and  advancing  in  life  of  her 
children.'" 

To  the  same  efifect  is  Lewin  on  Trusts,  page  137.  Lewin  on 
Trusts,  page  138,  speaking  of  this  class  of  trusts,  says: 
"  Where  a  trust  ia  created,  the  person  bound  by  it  is  the  hand 
to  administer  it,  and  can  sign  a  valid  receipt  for  the  fund,  the 
subject  of  the  trust.  And  the  person  bound  by  the  trust  is 
regarded  in  the  same  light  as  a  committee  of  a  lunatic  or  guar- 
dian of  an  infant;  that  is,  he  has  a  duty  imposed  upon  him; 
but  so  long  as  he  discharges  that  duty,  he  is  entitled  to  the 
surplus  for  his  own  benefit,  and  the  court  requires  from  him 
no  account  retrospectively  of  the  application  of  the  fund,  and 
allows  him  prospectively  to  propose  any  reasonable  arrange- 
ment how  the  object  of  the  trust  may  be  accomplished,  or 
will  order  payment  to  him  on  his  undertaking  to  maintain 
the  children  properly,  with  liberty  to  the  children  to  apply. 
Should  the  person  bound  by  the  trust  become  by  misconduct 
unfit  to  maintain  and  educate  the  children,  the  court  will  not 
allow  him  to  receive  the  fund;  and  should  the  fiduciary  assign 
his  interest,  the  court  will  inquire  what  part  is  needed  for  the 
maintenance  and  education  of  the  children,  and  will  give  the 
surplus  only  to  the  assignee." 

From  these  authorities  we  are  of  the  opinion  that  the  will 
of  George  Elliott,  above  set  out,  bequeaths  to  his  widow,  Mary 
Ann  Elliott,  the  property  of  the  deceased,  charged  with  an 
implied  trust  for  the  use  of  herself  and  his  children.  Hav- 
ing reached  this  conclusion,  it  remains  to  be  ascertained  who 
is  intended  by  the  words  "  my  children." 

Here  are  two  classes  of  persons  to  whom  the  words  will 
apply,  viz.,  two  legitimate  children  in  England,  and  four  ille- 
gitimate children  in  this  country.  It  may  be  conceded  that 
when  a  man  speaks  of  his  children,  he  is  ordinarily  under- 
stood to  mean  his  legitimate  children.     But  where  it  is  plain 
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from  the  surrounding  circumstances  that  he  used  the  words 
in  a  different  sense,  they  cannot  be  given  that  meaning. 

The  fundamental  rule  in  the  construction  of  wills  is,  that 
the  intention  of  the  testator,  if  not  inconsistent  with  some 
established  rule  of  law,  must  control,  and  to  ascertain  that 
intention  the  courts  will  look  to  the  circumstances  under 
which  he  makes  his  will,  as  to  the  state  of  his  property  and 
his  family:  Jackson  v.  Hoover^  26  End.  511. 

Fourteen  years  prior  to  his  death,  George  Elliott  abandoned 
his  wife  and  children  in  England  and  came  to  America,  where 
he  married  another  woman,  by  whom  he  had  four  children 
In  his  will  he  bequeaths  all  his  property,  both  real  and  per- 
sonal, to  the  woman  whom  he  married  in  America,  in  trust 
for  the  support  of  herself  and  his  children,  to  be  sold,  and  the 
proceeds  expended  as  she  might  in  her  judgment  deem  best. 

So  far  as  appears  from  the  record  in  this  case,  she  had  no 
knowledge  of  the  existence  of  the  plaintiff  in  this  case;  in- 
deed, the  legal  presumption  is  that  she  had  no  knowledge 
that  George  Elliott  ever  had  another  wife,  for  had  she  pos- 
sessed such  knowledge  she  would  be  chargeable  with  the 
crime  of  living  in  open  and  notorious  adultery.  No  such 
charge  is  made.  The  plaintiff,  at  the  time  of  the  death  of 
his  father,  was  about  fifteen  years  of  age,  while  the  defend- 
ants herein  were  small  children.  In  the  light  of  these  sur- 
rounding circumstances,  can  it  reasonably  be  said  that  George 
Elliott,  by  his  will,  intended  to  provide  for  the  plaintiff,  and 
leave  his  children  here  unprovided  for  and  unprotected? 

The  case  of  Gelston  v.  Shields,  78  N.  Y.  275,  is,  in  its  facts, 
similar  to  this  case.  In  that  case  Henry  Shields,  the  testator, 
by  his  will,  bequeathed  certain  of  his  property  to  his  wife, 
Catharine,  and  bequeathed  the  remainder  to  his  children,  with- 
out naming  them.  After  his  death,  one  Jane  Shields,  or  Jane 
Valentine,  appeared,  and,  claiming  to  be  his  widow,  instituted 
suit  for  a  dower  interest  in  his  estate,  and  succeeded.  She 
had  two  children,  who  claimed  to  be  the  legitimate  children 
of  Henry  Shields,  deceased;  but  the  court,  construing  the  will 
in  the  light  of  the  surrounding  circumstances,  held  that  the 
testator,  in  bequeathing  his  property  to  his  children,  must 
have  intended  to  bequeath  it  to  his  children  by  Cath- 
arine Shields,  who  was  designated  in  the  will  as  his  wife. 
Great  stress  was  placed  upon  the  fact  that  the  will  named 
Catharine  Shields  as  the  guardian  of  the  minor  children  of 
the  testator. 


Nov.  1888.]  Elliott  v.  Elliott.  59 

So  in  this  case,  we  think  one  strong  circumstance  in  tho 
case  tending  to  show  the  intention  of  the  testator  is  the  fact 
that  George  Elliott  constituted  Mary  Ann  Elliott  the  trustee 
of  his  property,  to  be  expended  by  her  for  the  support  of  his 
children. 

In  our  opinion  the  words  "my  children,"  in  the  will  in 
question,  mean  the  children  of  George  Elliott  by  his  wife  Mary 
Ann  Elliott.  Such  being  our  conclusion,  it  follows  that  the 
appellant  has  no  interest  in  the  property  in  controversy,  and 
that  the  circuit  court  did  not  err  in  sustaining  the  demurrer 
to  the  complaint. 

Judgment  affirmed.  

Wills  —  Construction  of.  —  The  fundamental  and  cardinal  rale  in  the 
construction  of  wills  is,  that  the  intention  of  the  testator  must  be  carried 
into  effect  when  not  against  the  established  rules  of  law,  and  in  ascertaining 
such  intention,  the  surrounding  circumstances  may  be  taken  into  considera- 
tion: Noe  V.  Kern,  93  Mo.  367;  3  Am.  St.  Rep.  545;  Phelps  \.  Bates,  54  Conn. 
11;  1  Am.  St.  Rep.  92,  and  note  97;  Baker's  Appeal,  115  Pa.  St.  590;  and  in 
construing  a  will,  no  rule  of  construction  will  be  allowed  to  defeat  the  plain 
intention  of  the  testator,  as  gathered  from  the  instrument  as  a  whole:  Thacka' 
ton  V.  Watson,  84  Ky.  206;  and  the  general  intention  of  a  testator,  gathered 
from  the  whole  will,  must  prevail  over  the  rule  that  Of  two  repugnant 
clauses  the  last  must  prevail:  Price  v.  Cole,  83  Va.  343.  In  interpreting 
wills,  the  intention  of  the  testator  must  be  sought  for  and  followed,  but  that 
intention  must  be  looked  for  in  the  will  itself;  for  the  true  inquiry  is  not 
what  the  testator  meant  to  express,  but  what  the  words  actually  used  by  him 
do  express:  Stokes  v.  Van  Wyck,  83  Va.  724.  In  constming  wills,  all  of  ita 
provisions  should  be  regarded,  for  the  purpose  of  ascertaining  the  intention 
of  the  testator,  and  if  any  particular  clause  indicates  an  intent  contrary  to 
that  manifest  from  the  balance  of  the  instrument,  the  general  intent  must  pre- 
vail over  the  intent  gathered  from  any  particular  clause:  McMurry  v.  Stanley, 
69  Tex.  227.  When  a  will  by  its  terms  manifestly  evidences  that  a  different 
meaning  is  intended  to  be  given  to  the  use  of  words  employed  in  expressing 
the  testator's  wish  from  that  which  would  attach  under  their  technical  use, 
the  technical  use  must  give  way  to  the  testator's  manifest  intention:  Peet  v. 
Commerce  etc.  Street  B'y  Co.,  70  Tex.  522.  Where  a  testator  in  his  lifetime 
makes  a  gift  to  a  person  to  whom  by  his  will  he  has  given  a  general  legacy, 
with  the  intention  that  such  gift  should  be  a  satisfaction  of  or  a  substitute 
for  such  legacy,  the  gift  will  operate  as  an  ademption  of  the  legacy;  for  tho 
intention  of  the.  testator  is  the  decisive  poiat  in  the  matter:  Cowleav.  Cowles, 
56  Conn.  240. 

Wills  —  Construction  of  Certain  Words.  —  The  words  "  children." 
and  "  grandchildren  "  do  not  include  "great-grandchildren":  Cummings  \. 
Plummer,  94  lud.  403;  48  Am.  Rep.  167;  nor  does  the  word  "children"  in- 
clude "grandchildren,"  when  used  in  a  will,  provided  there  are  children 
who  can  take  under  the  provisions  of  the  instrument:  Presley  v.  Davis,  7 
Rich.  Eq.  105;  62  Am.  Dec.  396;  Cruse  v.  McKee,  2  Head,  1;  73  Am.  Dec. 
186.  But  see  Estate  of  Schedel,  73  Cal.  594,  where  "children"  was  construed 
to  mean  grandchildren.     The  children  of  a  testator  may  be  included  undex 
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the  words  "legal  heirs,"  when  such  words  are  used  by  the  testator  clearly 
intending  to  mean  his  children:  Underwood  v.  Robbins,  117  Ind.  308.  But  the 
term  "legal  heirs  "  has  been  held  not  to  include  children  of  the  half-blood: 
Id.  The  words  "nephews  and  nieces, "  used  in  a  will,  will  not  include  the 
wives  of  the  nephews:  Ooddard  v.  Armory,  147  Mass.  71. 

The  (Subject  of  Pbecatoky  Trusts  is  considered  in  notes  to  Harrison  v. 
Harrison's  Adm'r,  44  Am.  Dec.  372-379,  and  Knox  v.  Knox,  48  Am.  Rep« 
494-499. 
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Evidence.  —  Physician  Called  to  Testift  as  an  Expert  jiay  Give 
Opinion  as  to  the  nature  and  extent  of  an  injury  sustained  to  the 
person,  though  based  in  part  on  statements  made  to  him  by  the  person 
injured  descriptive  of  present  pains  or  symptoms. 

KEaLiGENCE.  —  Right  to  Recover  for  Personal  Injury  Caused  by 
Negligence  of  Railload  Company  is  not  impaired  by  the  fact  that 
the  plaintiff  was  suffering  from  Bright's  disease  at  the  time  he  was  in- 
jured. 

Keoligence.  — Where  Passenger  is  in  Proper  Place  in  Car,  and  makes 
no  exposure  of  his  person  to  danger,  there  can  be  no  question  of  con- 
tributory negligence. 

Common  Carriers  are  Bound  to  Use  the  highest  practicable  degree  of 
care  to  secure  the  safety  of  passengers,  and  any  negligence  on  their 
part  is  actionable. 

Burden  of  Overcoming  Presumption  op  Nequgbnob  Arising  from  evi- 
dence of  the  occurrence  of  an  accident  and  injury  to  a  passenger  is 
upon  the  carrier. 

Duty  op  Carrier  is  not  Discharged  by  Trusting  to  the  reputation  of 
the  manufacturers  and  the  external  appearance  of  materials  used  in  the 
construction  and  maintenance  of  its  bridges.  And  the  duty  to  test  and 
inspect  the  materials  does  not  end  when  they  are  put  in  place,  but  con- 
tinues during  their  use. 

S.  0.  Bayless  and  W.  H.  Rttssell,  for  the  appellant. 

T.  H.  Palmer,  W.  F.  Palmer^  B,  K.  Higinhotham^  and  M.  Bris- 
tow,  for  the  appellee. 

Elliott,  C.  J.  The  appellee  was  a  passenger  on  one  of  the 
appellant's  trains,  which,  by  the  falling  of  a  bridge,  was  pre- 
ciptated  into  White  River,  and  the  appellee  severely  injured. 

Dr.  Bowles,  an  expert  witness  called  by  the  appellant,  gave 
an  opinion  as  to  the  nature  and  extent  of  the  injury  sustained 
by  the  appellee,  and  on  cross-examination  it  was  developed 
that  his  testimony  was  in  part  based  on  statements  made  to 
him  by  the  appellee. 
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Waiving  all  questions  of  practice,  and  deciding  the  appel- 
lant's motion  to  strike  out  as  if  it  were  properly  restricted  to- 
the  alleged  incompetent  part  of  the  testimony,  we  have  no 
hesitation  in  deciding  that  the  trial  court  did  right  in  over- 
ruling the  motion.  As  we  have  often  decided,  the  physical 
organs  of  a  human  being  cannot  be  inspected  by  the  eyes  of  a 
surgeon,  and  the  statements  of  the  sufferer  must  of  necessity 
be  taken  by  the  surgeon.  It  is  not  possible  for  any  surgeon^ 
by  a  mere  external  examination,  to  always  discover  the  char- 
acter of  an  injury,  and  properly  describe  or  treat  an  injured 
man;  and  for  this  reason,  if  for  no  other,  the  statements  of  the 
injured  person,  descriptive  of  present  pains  or  symptoms,  are 
always  competent,  although  narratives  of  past  occurrences  are 
inadmissible.  On  this  point,  our  own  decisions  are  harmoni- 
ous, and  they  are  right  upon  principle,  and  are  well  supported 
by  authority:  Cleveland  etc.  R.  R.  Co.  v.  Newell^  104  Ind. 
264;  54  Am.  Rep.  312;  Louisville  etc.  Wy  Co.  v.  Falvey^  104 
Ind.  409;  Louisville  etc.  R'y  Co.  v.  TTood,  113  Id.  544;  Board 
etc.  v.  Leggett,  115  Id.  544;  Hatch  v.  Fuller,  131  Mass.  574^ 
Atchison  etc.  R.  R.  Co.  v.  Johns,  36  Kan.  769;  Quaife  v.  Chicago^ 
etc.  R'y  Co.,  48  Wis.  513;  33  Am.  Rep.  821.  From  these  de- 
cisions we  shall  not  depart. 

The  fact  that  the  appellee  was  suffering  from  Bright's  dis- 
ease at  the  time  he  was  injured  does  not  impair  his  right  of 
recovery.  The  rule  is  this:  "Where  a  disease  caused  by  the 
injury  supervenes,  as  well  as  where  the  disease  exists  at  the 
time  of  the  injury,  and  is  aggravated  by  it,  the  plaintiff  ia 
entitled  to  full  compensatory  damages  ":  Ohio  etc.  R.  R.  Co.  v. 
Hecht,  115  Ind.  443;  Louisville  etc.  R'y  Co.  v.  Wood,  supra; 
Indianapolis  etc.  R'y  Co.  v.  Pitzer,  109  Ind.  179;  Terre  Haute 
etc.  R.  R.  Co.  V.  Buck,  96  Id.  346;  49  Am.  Rep.  168;  Ehrgott 
v.  Meyer,  96  N.  Y.  246;  48  Am.  Rep.  622;  Jucker  v.  Chicago 
etc.  R'y  Co.,  52  Wis.  150;  Denver  etc.  R'y  Co.  v.  Harris,  122 
U.  S.  597;  Lake  Shore  etc.  R'y  v.  Rosenzweig,  113  Pa.  St,  519; 
Houston  etc.  R'y  Co.  v.  Leslie,  57  Tex.  83. 

The  rule  we  have  stated  is  thus  expressed  in  one  of  our  best 
text-books:  "Though  the  plaintiff  be  afflicted  with  a  disease 
or  weakness  which  has  a  tendency  to  aggravate  the  injury, 
the  defendant's  negligence  will  still  be  held  to  be  the  proxi- 
mate cause  ":  Shearman  and  Redfield  on  Negligence,  4th  ed., 
sec.  742.  The  instructions  clearly  and  properly  state  the  law 
on  this  subject. 

The  court  did  not  err  in  instructing  the  jury  as  to  the  de- 
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gree  of  care  required  of  the  appellant,  at  least  not  as  against 
the  appellant.  The  rule  is  well  settled  that  carriers  are  bound 
to  use  the  highest  practicable  degree  of  care  to  secure  the 
safety  of  passengers. 

There  was  no  evidence  of  contributory  negligence  on  the 
part  of  the  appellee,  and  the  court  might  well  have  refused 
any  instruction  at  all  upon  that  point.  Where  a  passenger  is 
in  his  proper  place  in  the  car,  and  makes  no  exposure  of  his 
person  to  danger,  there  can  be  no  question  of  contributory 
negligence.  Decisions  like  that  of  Indiana  etc.  R'y  Co.  v. 
Greene,  106  Ind.  279,  in  cases  of  persons  injured  at  a  railroad 
crossing,  are  not  applicable  to  such  a  case  as  the  one  at  our 
bar. 

The  law  is,  as  the  jury  were  told,  that  carriers  of  passengers 
are  liable  for  the  slightest  negligence.  Any  negligence  on 
their  part  is  actionable:  Bedford  etc.  R.  R.  Co.  v.  Rainholt,  99 
Ind.  551. 

The  law  will  not  tolerate  any  negligence  on  the  part  of 
carriers,  although  they  are  not  insurers  of  the  safety  of  their 
passengers. 

The  burden  of  overcoming  the  presumption  of  negligence 
arising  from  evidence  of  the  occurrence  of  an  accident  and 
injury  to  a  passenger  is  upon  the  carrier:  Memphis  etc.  Packet 
Co.  V.  McCool,  83  Ind.  392;  Terre  Haute  etc.  R.  R.  Co.  v.  Buck, 
supra;  Cleveland  etc.  R.  R.  Co.  v.  Newell,  supra;  Bedford  etc.  R.  R. 
Co.  V.  Rainholt,  supra;  Anderson  v.  Scholey,  114  Ind.  553. 

In  Louisville  etc.  R'y  Co.  v.  Pedigo,  108  Ind.  481,  the  rule 
was  applied  in  a  case  growing  out  of  the  same  occurrence  as 
that  in  which  the  appellee  was  injured. 

The  twenty-second  instruction  asked  by  the  appellant,  and 
refused,  reads  thus:  "The  court  further  instructs  you  that  by 
'negligence,'  when  used  in  these  instructions,  is  meant  either 
the  failure  to  do  what  a  reasonable  person  would  ordinarily 
have  done  under  the  circumstances  of  the  situation,  or  doing 
what  such  person  would  not  have  done  under  the  existing 
circumstances." 

This  instruction  was  properly  refused.  It  is  not  proper  in 
such  a  case  as  this  to  define  negligence  as  it  is  defined  in  this 
instruction.  In  a  case  of  this  character,  the  omission  to  exer- 
cise the  highest  degree  of  practicable  care  constitutes  negli- 
gence, but  in  other  cases  the  failure  to  exercise  ordinary  care 
constitutes  negligence.  Counsel  are  greatly  in  error  in  assert- 
ing, as  they  do,  that  the  instruction  correctly  furnishes  the 
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standard  for  the  government  of  the  jury.  The  appellant  was, 
as  we  have  substantially  said,  bound  to  do  more  than  prudent 
men  would  ordinarily  do,  since  it  was  bound  to  use  a  very 
high  degree  of  care. 

The  duty  of  a  railroad  company  engaged  in  carrying  pas- 
sengers is  not  always  discharged  by  purchasing  from  rep- 
utable manufacturers  the  iron  rods  or  other  iron-work 
used  in  the  construction  of  its  bridges.  The  duty  of  the 
company  is  not  discharged  by  trusting,  without  inspecting 
and  testing,  to  the  reputation  of  the  manufacturers  and  the 
external  appearance  of  such  materials.  The  law  requires 
that  before  the  lives  of  passengers  are  trusted  to  the  safety 
of  its  bridges,  the  company  shall  carefully  and  skillfully 
test  and  inspect  the  materials  it  uses  in  such  structures.  This 
duty  of  inspection  does  not  end  when  the  materials  are  put 
in  place,  but  continues  during  their  use;  for  the  company  is 
bound  to  test  them  from  time  to  time  to  ascertain  whether 
they  are  being  impaired  by  use  or  exposure  to  the  elements: 
Manser  v.  Eastern  etc.  Wy  Co.,  3  L.  T.,  N.  S.,  585;  Texas  etc. 
Ky  Co.  V.  Suggs,  G2  Tex.  323;  21  Am.  &  Eng.  R.  R.  Cases, 
475;  Stokes  v.  Eastern  etc.  Ry  Co.,  2  Fost.  &  F.  691;  Robinson 
V.  New  York  etc.  E.  R.  Co.,  9  Fed.  Rep.  877;  Richardsony.  Great 
Eastern  R'y  Co.,  L.  R.  10  Com.  P.  486;  L.  R.  1  C.  P.  D.  342; 
Ingalls  v.  Bills,  9  Met.  1;  43  Am.  Dec.  346;  Funk  v.  Potter,  17 
111.  406;  Bremner  v.  Williams,  1  Car.  &  P.  414;  Hegeman  v. 
Western  R.  R.  Co.,  13  N.  Y.  9;  64  Am.  Dec.  517;  Alden  v.  New 
York  Central  R.  R.  Co.,  26  N.  Y.  102;  82  Am.  Dec.  401. 

The  decision  in  the  case  of  Grand  Rapids  etc.  R.  R.  Co.  v. 
Boyd,  65  Ind.  526,  is  not  in  conflict  with  this  doctrine,  for  in 
that  case  an  inspection  was  made. 

Judgment  aflfirmed. 

Personal  Injury.  —  A  Physician  Who  has  Praotioed  Medioinb  and 
Surgery  for  more  than  twenty  years,  and  who  has  attended  plaintiff  pro- 
fessionally for  two  months  after  the  injury,  may,  after  stating  his  condition 
and  the  character  of  his  wounds  at  the  time  he  attended  him,  give  his  opin- 
ion as  to  the  probable  results  of  plaintiff's  injuries:  LouisviUe  etc.  R'y  Co.  v. 
Wrigld,  115  Ind.  378;  7  Am.  St.  Rep.  432;  Buel  v.  New  York  Cent.  R.  R. 
Co.,  31  N.  Y.  314;  88  Am.  Dec.  271;  Matteson  v.  New  York  Cent.  R.  R.  Co., 
35  N.  Y.  487;  91  Am.  Dec.  67.  Representations  of  sick  persons  of  the 
nature,  symptoms,  and  effects  of  the  malady  under  which  they  are  at  present 
laboring  axe  admissible,  even  though  not  made  to  medical  attendant:  Centntl 
R.  R.  V.  Smith,  76  Ga.  209;  2  Am.  St.  Rep.  31,  and  see  extended  note  39,  on 
the  admission  of  statements  made  by  sick  or  injured  persona  to  the  attend- 
ing physician.     See  also  Shansville  etc.  R.  R.  Co.  v.  QuyUm,  116  Ind.  450;  7 
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Am.  St.  Rep.  458,  and  note  465.  In  an  action  for  personal  injuries,  it  is 
competent  for  the  attending  physician  to  testify  as  to  what  the  injured  party 
informed  him,  as  to  the  pains  he  suffered,  etc.  And  a  medical  expert  may 
testify  as  to  the  probable  results  which  would  attend  certain  injuries:  Louis- 
ville etc.  B'y  Co.  v.  Wood,  113  Ind.  544. 

Carriers  of  Passengers  —  Care  Required. — The  duty  of  railways  en- 
gaged in  the  transportation  of  passengers,  whether  by  freight  or  passenger 
trains,  is  to  so  run  and  manage  its  trains,  and  to  so  handle  its  passengers, 
that  no  one  shall  be  injured  by  its  negligence:  New  York  etc.  R'y  Co.  v. 
Doane,  115  Ind.  435;  7  Am.  St.  Rep.  451,  and  note  457;  Chicago  etc  R.  R. 
Co.  V.  Pilhhury,  123  111.  9;  5  Am.  St.  Rep.  483,  and  note  490;  Topeha  CUy 
Ky  Co.  V.  Uiggs,  38  Kan.  375;  5  Am.  St.  Rep.  754,  and  note  765.  A  carrier 
of  passengers,  whether  by  street-cars  draMoi  by  horses  through  the  streets 
of  a  city,  or  by  steam-cars  from  city  to  city,  is  bound  to  use  extraordinary 
diligence;  and  in  cases  of  injury,  the  presumption  of  negligence  is  always 
■gainst  the  carrier:  City  and  Suburban  R'y  v.  Findley,  76  Ga.  311. 

Whbthsb  Fact  that  Person  Killed  or  Injured  was  Sufferino  vrobi 
Disease,  Curable  or  Incurable,  biat  be  Given  in  Evidence  as  a  Defensb 
OR  IN  MmoATiON  OF  DAMAGES.  —  The  great  weight  of  authority  undoubt- 
edly sustains  the  doctrine  of  the  principal  case,  that  in  an  action  for  an  in- 
jury to  the  plaintiff,  caused  by  the  negligence  of  the  defendant,  the  fact  that 
the  plaintiff,  at  the  time  of  the  injury,  was  suffering  from  a  disease  or  weak- 
ness, curable  or  incurable,  although  its  tendency  was  to  aggravate  the  injury 
caused  by  the  negligence,  does  not  impair  the  plaintiff's  right  of  recovery. 
The  defendant's  negligence  is  still  to  be  regarded  as  the  proximate  cause,  and 
the  plaintiff  is  entitled  to  full  compensatory  damages.     See,  in  addition  to 
the  authorities  cited  in  the  opinion  to  the  principal  case,  Louisville  etc.  H.  R. 
Co.  V.  Jones,  108  Ind.  551;  Brovm  v.  Chicago  etc.  R.  R.  Co.,  54  Wis.  342;  41 
Am.  Rep.  41;   Barbee  v.  Reese,  60  Miss.  906;   Baltimore  City  Pass.  R'y  Co.  v. 
Kemp,  61  Md.  74;  Fitzpatrick  v.  Great  Western  R'y  Co.,  12  U.  0.  Q.  B.  645. 
Thus  where  a  person  was  injured  by  the  negligence  of  a  municipal  corpo- 
ration in  failing  to  keep  its  streets  in  repair,  and  suffered  damage  greatly  in 
excess  of  what  he  would  have  suffered  but  for  the  fact  that  at  the  time  of  the 
injury  he  was  afflicted  with  scrofulous  disease,  the  court  nevertheless  held 
that  the  corporation  was  as  much  bound  to  keep  its  streets  in  repair  for  the 
sick  and  infirm  as  for  the  well,  and  that  it  was  liable  for  the  whole  damage: 
Stewart  v.  Ripon,  38  Wis.  584.     So  where  action  was  brought  against  a  rail- 
road company  to  recover  damages  on  account  of  personal  injuries  received 
by  the  plaintiff's  intestate,  resulting  in  her  death,  and  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  it  was  held  that  if  the  deceased, 
at  the  time  of  the  injuries  complained  of,  was  afflicted  with  an  incurable  dis- 
ease, which  would  have  caused  her  death  in  due  course  of  time,  but  her  death 
was  hastened  by  the  injuries  received,  the  defendant  company  would  be  lia- 
ble; and  if  she  was  at  the  time  suffering  from  pneumonia,  or  incipient  pneu- 
monia, and  died  of  that  disease,  it  could  not  be  assumed,  as  matter  of  law, 
that  the  injuries  did  not  hasten  her  death,  by  impairing  her  strength  and 
ability  to  resist  disease:   Louisville  etc.  R.  R.  Co.  v.  Jones,  83  Ala.  376.     So 
where  a  pregnant  woman  was  injured,  resulting  in  malformation  of  the  child, 
and  its  subsequent  delivery  still-born,  the  author  of  the  negligence  was  held 
liable  for  the  whole  damage:  SJiartk  v.  MinneapoUi*,  17  Minn.  308;  and  to 
the  same  effect  are  Oliver  v.  La  Valle,  36  Wis.  592;  Brown  v.  Chicago  etc.  R.  R. 
Co.,  54  Wis.  342;  41  Am.  Rep.  41;  Chicago  etc.  B.  R.  Co.  v.  Hunerberg,  16 
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111.  App.  387;  Fitzpatrich  v.  Oreat  Western  R'y  Co.,  12  U.  C.  Q.  B.  645.  So 
where  a  passenger  was  injured  by  the  negligence  of  a  railroad  company,  and 
while  suffering  from  such  injury  was  again  injured  by  the  fault  of  the  same 
company,  it  was  held  that  he  could  recover  for  the  second  injury,  although  a 
person  well  and  sound  might  have  suffered  no  ill  effects  therefrom:  Allison  v. 
Railroad  Co.,  42  Iowa,  274.  That  the  injury  resulting  from  the  negligence 
of  the  defendant  may  have  been  aggravated  or  more  easily  caused  by  reason 
of  the  fact  that  the  plaintiff  had  received  a  former  injury  cannot  affect  the 
question  of  the  right  to  or  the  measure  of  damages:  Driess  v.  Frederick,  Sup. 
Ct.  Tex.,  1889.  The  duty  of  care,  and  of  abstaining  from  injuring  another,  is 
due  to  the  weak,  the  sick,  and  the  infirm  equally  with  the  healthy  and  strong, 
and  when  that  duty  is  violated,  the  measure  of  damage  is  the  injury  inflicted, 
even  though  that  injury  might  have  been  aggravated,  or  might  not  have  hap- 
pened at  all,  but  for  the  peculiar  condition  of  the  person  injured:  Laplelne  v. 
Railroad  and  Steamship  Co.,  40  La.  Ann.  657;  Allison  v.  Railroad  Co.,  42 
Iowa,  274;  Stewart  v.  Ripon,  38  Wis.  584.  Thus  in  an  action  against  a  com- 
mon carrier  for  injuries  received  by  a  passenger  by  reason  of  its  negligence, 
it  is  no  defense  that  the  injuries  would  not  have  occurred,  or  would  not  have 
been  so  great,  had  the  passenger  been  in  good  health :  Owens  v.  Railroad  Co. , 
95  Mo.  169.  And  where,  shortly  after  an  injury  to  a  female  passenger,  a 
cancer  was  developed  at  the  place  on  her  person  where  she  was  injured,  it 
was  held  that  if  the  jury  believed,  from  all  the  evidence,  that  the  cancer  was 
the  natural  and  proximate  consequence  of  the  blow  received,  by  the  negli- 
gent act  of  the  defendant,  it  would  properly  form  an  element  to  be  consid- 
ered in  awarding  damages  for  the  pain  and  injury  suffered  by  the  plaintiff, 
and  the  fact  that  she  may  have  had  a  tendency  or  predisposition  to  cancer 
could  afford  no  proper  ground  of  objection  to  her  claim:  BiUimore  City  Pass. 
R'y  Co.  V.  Kemp,  61  Md.  74.  So  it  is  held  that  although  the  damage  done  to 
a  child  by  an  injury  appears  to  be  aggravated  by  a  latent  hereditary  hys- 
terical diathesis,  which  had  never  exhibited  itself  before  the  accident,  and 
might  never  have  developed  but  for  it,  the  party  in  fault  will  be  liable  for 
the  entire  damage  as  the  direct  result  of  the  accident:  Lapleine  v.  Railroad 
and  Steamship  Co.,  40  La.  Ann.  661;  and  see  Houston  etc.  R.  R.  Co.  v.  Leslie, 
57  Tex.  83.  The  aggravation  of  an  existing  disease  or  ailment  by  reason  of 
the  negligent  acts  of  another  may,  therefore,  be  shown  in  evidence,  and 
damages  may  be  recovered  to  the  extent  of  the  injury  thereby  caused,  in  all 
proper  cases,  where  the  complaint  or  declaration  is  so  framed  as  to  admit  of 
such  proof:  Wilkinson  v.  Detroit  Steel  and  Spring  Works,  Sup.  Ct.  Mich.,  1889; 
Bray  v.  Latham,  Sup.  Ct.  Ga,,  1889;  Louisville  etc.  R.  R.  Co.  v.  Jones,  108  Ind. 
551;  and  see  Thurstin  v.  Luce,  61  Mich.  292.  And  where,  in  an  action  for  a 
fatal  injury  by  negligence,  it  becomes  a  question  whether  death  resulted 
from  the  injury  or  from  some  disease  with  which  it  had  become  involved,  the 
party  causing  the  injury  cannot  escape  full  liability  without  showing  that 
death  must  have  resulted  if  the  injury  had  not  been  inflicted:  Beauchamp  v. 
Saginaw  Min.  Co.,  50  Id.  173;  45  Am,  Rep.  30;  and  see  Louisville  etc.  R.  R. 
Co.  V.  Jones,  83  Ala.  376.  So  in  cases  of  personal  injury  caused  by  the  neg- 
ligence of  another,  although  the  physician  who  attended  the  injured  person 
may  have  omitted  to  apply  the  remedy  most  approved  in  similar  cases,  by 
reason  whereof  the  damage  may  not  have  been  diminished  as  much  as  it  oth- 
erwise would  have  been,  yet  the  person  causing  the  original  injury  is  liable 
for  the  actual  damage:  Loeser  v.  Humphrey,  41  Ohio  St.  378;  52  Am.  Rep.  86; 
ColUna  V.  Council  Bluffs,  32  Iowa,  324;  7  Am.  Rep.  200;  Pullman  Palace  Car 
Am.  St.  B«p..  Vol.  X.— 6 
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Co.  ▼.  BMm,  109  111.  20;  50  Am.  Rep.  601;  Santera.  New  York  etc.  R.  R. 
Co.,  66  N.  Y.  50;  23  Am.  Rep.  18. 

In  conflict  with  the  rule  asserted  in  the  principal  case,  and  so  well  sus- 
tained by  the  current  of  authority  elsewhere,  is  a  decision  of  the  supremo 
court  of  Colorado,  holding  that  where  the  physical  condition  of  the  person 
injured  is,  at  the  time  of  the  injury,  such  that  the  injuries  caused  by  the 
negligence  are  thereby  aggravated,  the  author  of  the  injury  is  not  liable  for 
that  aggravation:  Pullman  Palace  Car  Co.  v.  Barker,  4  Col.  344;  34  Am. 
Rep.  89.  The  view  taken  by  the  court  was,  that  while  persons  who  are  ill 
have  a  right  to  enter  and  travel  in  the  cars  of  a  railroad  compay,  and,  as  a 
common  carrier  of  passengers,  the  company  has  no  right  to  prevent  them, 
yet  the  increased  risk  arising  from  conditions  of  health  affecting  their  fitness 
to  travel,  and  certainly  where  such  conditions  are  unknown  to  the  carrier, 
must  be  assumed  by  the  passenger;  citing  New  Orleans  etc.  R.  R.  Co.  v. 
StatJiam,  42  Miss.  607,  613;  97  Am.  Dec.  478;  Hobbs  v.  London  etc.  R'y  Co., 
L.  R.  10  Q.  B.  111.  A  similar  view  is  entertained  by  the  supreme  court  of 
Tennessee,  holding  that  persons  suffering  from  physical  ailments,  or  other- 
wise unable  to  care  for  themselves,  and  who  travel  on  railroad  trains,  must 
provide  proper  assistance,  it  not  being  the  duty  of  the  conductor,  in  the 
absence  of  instructions  from  the  railroad  company,  to  render  such  assistance: 
Louisville  etc.  R.  R.  Co.  v.  Fleming,  82  Tenn.  128.  It  is,  however,  said^f  the 
case  of  Pullman  Palace  Car  Co.  v.  Barker,  supra,  that  it  is  "unsustained  by 
authority":  Broton  v.  Chicago  etc.  R.  R.  Co.,  54  Wis.  342;  360;  41  Am.  Rep. 
41;  "  that  it  cannot  be  supported  on  principle  ":  Terre  Haute  etc.  R.  R.  Co, 
v.  Buck,  96  Ind.  346,  355;  49  Am.  Rep.  169;  and  that  "  the  doctrine  is  not 
sound,  and  is  not  in  accord  with  the  weight  of  authority  ":  Lapleine  v.  Rail- 
road and  Steamship  Co.,  40  La.  Ann.  661,  666.  Such  a  doctrine,  followed  to 
its  logical  results,  would  deny  a  recovery  for  any  injury,  however  directly 
occasioned  by  the  negligence  of  the  defendant,  if  the  jury  should  find  that 
the  plaintiff  would  not  have  been  injured  had  he  been  blessed  with  a  robust 
constitution.  And  it  is  said:  "  If  this  doctrine  has  ever  been  recognized 
by  any  court,  the  sooner,  in  the  interest  of  humanity,  it  is  abandoned  the 
better":  Day,  J.,  in  Allison  v.  Railroad  Co.,  42  Iowa,  274,  281.  And  see,  to 
the  same  effect.  Brown  v.  Chicago  etc.  R.  R.  Co.,  54  Wis.  342,  360;  41  Am. 
Rep.  41.  The  true  rule,  best  supported  by  authority,  is,  that  common  car- 
riers are  bound  to  take  notice  of  the  fact  that  invalids  frequently  travel  for 
the  purpose  of  regaining  health,  or  are  impelled  thereto  by  necessity,  and 
the  former  must  be  held  to  a  strict  accountability  for  all  injuries  which  re- 
sult from  a  failure  to  exercise  the  highest  degree  of  care:  See  Allison  v.  Rail- 
road Co.,  42  Iowa,  274;  Stewart  v.  Ripon,  38  Wis.  584;  Baltimore  City  Pass. 
R'y  Co.  V.  Kemp,  61  Md.  74;  OuKns  v.  Railroad  Co.,  95  Mo.  169.  Even  the 
right  of  a  conductor  to  put  a  trespasser  off  his  train  must  be  exercised  with 
proper  regard  to  the  physical  and  mental  condidition  of  the  person;  and  to 
eject  him  when  he  is  in  such  physical  or  mental  condition  as  that  serious 
bodily  harm  may  result  from  it  is  culpable  negligence,  and  in  actionable: 
Louisville  etc  R.  R.  Co.  t.  Sullioan,  81  Ey.  624. 
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Jurisdiction.  —  Aotioks  for  Damages  for  Personal  Injuries,  or  for 
pecuniary  loss  resulting  from  the  death  of  a  person  caused  by  the  wrong- 
ful act,  neglect,  or  default  of  another,  are  transitory  in  character,  and 
arise  out  of  the  supposed  violation  of  rights  which,  in  legal  contempla- 
tion, are  neither  local  nor  confined  to  the  state  where  the  right  accrued. 

Jurisdiction  of  Courts  to  Entertain  Actions  or  Enforce  Rights  which 
accrued  in  a  foreign  state  does  ntt  depend  upon  whether  the  right  sought 
to  be  enforced  was  of  statutory  or  of  common-law  origin,  provided  it  ac- 
crued under  a  statute  similar  in  import  and  character  to  one  in  force  in 
the  jurisdiction  in  which  the  remedy  is  sought. 

Neolioence  —  Master  and  Servant.  —  One  who  engages  in  service  of 
railroad  company  is  presumed  to  be  acquainted  with  and  to  take  upon 
himself  all  the  ordinary  risks  incident  to  the  service,  including  those 
arising  from  the  negligent  conduct  of  co-employees  in  whose  selection 
and  retention  proper  care  has  been  exercised;  and  all  those  who  are  sub- 
ject to  the  same  general  control,  and  are  co-operating  in  the  prosecution 
or  accomplishment  of  the  same  general  purpose,  are,  while  engaged  in 
the  common  pursuit,  without  regard  to  their  relative  rank,  co-em- 
ployees. 

It  is  Duty  of  Railroad  Company  to  Provide  and  Maintain  Reason- 
ably Safe  and  Suitable  Cars  and  other  appliances  for  its  employees 
to  work  with,  and  it  cannot  escape  liability  to  an  employee  who,  with- 
out fault  or  neglect  on  his  part,  sustains  injury  because  of  a  negligent 
failure  to  discharge  that  duty,  no  matter  to  whom  the  company  may 
have  committed  its  performance. 

Master  anj)  Servant  —  Fellow-servants.  —  Car-inspector,  in  the  em- 
ployment of  a  railroad  company,  upon  whom  is  enjoined  the  duty  of 
inspecling  the  company's  cars,  is  not  a  co-employee  of  a  brakeman,  or 
of  one  who  is  in  the  line  of  his  service  discharging  the  duties  of  brake- 
man,  within  the  meaning  of  the  common-law  rule  which  exempts  a  mas- 
ter from  liability  for  injuries  to  a  servant  resulting  from  the  negligence 
of  a  fellow-servant. 

There  is  No  Legal  Presumption  that  It  is  Duty  of  Conductor  of 
railway  freight  train  to  inspect  the  cars  and  machinery  of  his  train,  or 
that  he  is  chargeable  with  negligence  for  using  unsafe  cars,  if  the  defeot 
was  such  that  it  inight  have  been  discovered  by  inspection. 

Railroad  Company  —  Evidence.  —  Parol  evidence  is  not  admissible  to 
prove  that  it  was  the  duty  of  a  freight-train  conductor  on  the  company's 
road  to  inspect  and  determine  the  condition  of  the  couplings  and  brakes 
connected  with  his  train,  in  the  absence  of  any  showing  that  such  duty 
was  not  prescribed  by  some  written  or  printed  rules  adopted  and  pro- 
mulgated by  the  company. 

EuLES  OF  Another,  Separate,  and  Apparently  Independent  Railroad 
Company  are  not  competent  evidence  to  show  the  duties  of  freight  con- 
ductors on  the  defendant  company's  road,  until  it  is  shown  by  some 
competent  evidence  that  they  had  been  adopted  and  promulgated  as  the 
rules  of  the  defendant. 
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Kailboas  Company  —  CrRCUMSTANxiAL  Evidence.  —In  an  action  against  a 
railroad  company  for  damages  for  negligently  causing  the  death  of  the 
plaintiff's  intestate,  if,  from  all  the  facts  and  circumstances  proved,  the 
inference  arises  that  the  deceased  was  exercising  due  care,  and  that  his 
death  was  caused  while  using  a  defective  brake  on  one  of  the  defendant's 
cars,  a  recovery  is  justified,  although  no  direct  evidence  is  given  by 
witnesses  of  the  accident. 

Pkaotice  —  Instruction  to  Jury.  — In  such  a  case,  it  ia  not  the  province 
of  a  court  to  say  to  a  jury,  as  matter  of  law,  what  facta  and  circum- 
stances were  sufficient  to  show  that  the  death  of  the  plaintiff 's  intestate 
was  caused  by  defective  machinery. 

Pleading  —  Judicial  Notice.  —  For  some  purposes,  courts  of  one  atate  may 
take  judicial  notice  of  the  judicial  ^cisions  of  other  states,  but  as  mat- 
ter of  law  or  fact,  applicable  to  a  particular  case,  the  law  of  another 
state,  whether  declared  by  judicial  decisions  or  otherwise,  must  be 
pleaded  or  proved,  and  will  not  be  judicially  noticed. 

R.  D.  Marshall  and  H.  C.  Fox,  for  the  appellant. 
C.  H.  Burchenal  and  J.  L.  Rupe,  for  the  appellee. 

Mitchell,  J.  McMullen,  as  administrator  of  the  estate  of 
Stephen  Wiggins,  deceased,  brought  this  action  against  the 
railroad  company  above  named  to  recover  the  pecuniary  loss 
resulting  to  the  wife  and  children  of  the  decedent,  whose 
death  is  alleged  to  have  been  wrongfully  caused  by  the  ne- 
glect of  the  company. 

It  appears  from  the  complaint  that  the  intestate  was  a  con- 
ductor on  one  of  the  railroad  company's  freight  trains,  and 
that  his  death  was  caused  on  the  third  day  of  February,  1885, 
in  the  city  of  Cincinnati,  Ohio,  by  reason  of  the  defective  and 
dangerous  condition  of  a  brake  on  one  of  the  company's  cars. 

A  statute  of  the  state  of  Ohio,  giving  a  right  of  action,  to 
be  prosecuted  in  the  name  of  the  personal  representative  for 
the  benefit  of  the  wife  or  husband  and  children,  whenever  the 
death  of  a  person  has  been  caused  by  the  wrongful  act,  ne- 
glect, or  default  of  another,  is  incorporated  in  the  complaint. 
This  statute  is  in  no  material  respect  variant  from  the  one 
covering  the  same  subject  as  found  in  section  284  of  the  Re- 
vised Statutes  of  1881. 

An  elaborate  argument  is  submitted  in  support  of  the  propo- 
sition that  actions  like  the  present,  which  were  unknown  to 
the  common  law,  and  are  wholly  of  statutory  origin,  can  only 
be  maintained  within  the  jurisdiction  in  which  the  right  of 
action  accrued.  Hence  it  is  contended,  the  injury  and  death 
having  occurred  in  the  state  of  Ohio,  and  the  right  of  action, 
if  any  existed,  having  been  given  by  the  statute  of  that  state, 
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that  the  courts  of  Indiana  are  without  jurisdiction  to  enforce 
the  statute  of  the  former  state. 

Since  the  appeal  was  taken  in  the  present  case,  this  court 
has  decided  the  question  thus  presented  adversely  to  the  view 
contended  for  by  the  appellant:  Burns  v.  Grand  Rapids  etc. 
R.R.  Co.,  113  Ind.  1G9. 

We  arrived  at  the  conclusion  in  the  case  cited  that  actions 
for  the  recovery  of  damages  for  personal  injuries,  or  for  pecu- 
niary loss,  are  transitory  in  character,  and  arise  out  of  the 
supposed  violation  of  rights  which,  in  legal  contemplation, 
arc  neither  local  nor  confined  to  the  state  where  the  right  ac- 
crued. The  further  conclusion  was  arrived  at,  that,  accord- 
ing to  the  weight  of  authority,  as  well  as  upon  principle,  the 
jurisdiction  of  courts  to  entertain  actions,  or  enforce  rights 
which  accrued  in  a  foreign  state,  did  not  depend  upon  whether 
the  right  sought  to  be  enforced  was  of  statutory  or  of  com- 
mon-law origin,  provided  the  right  accrued  under  a  statute 
eimilar  in  import  and  character  to  one  in  force  in  the  juris- 
diction in  which  the  remedy  was  sought.  Adhering  to  the 
conclusions  there  stated,  it  follows  that  the  action  was  well 
brought  in  the  court  below. 

The  plaintiff's  case  proceeded  upon  the  theory  that  his  in- 
testate's death  was  caused  by  the  negligence  of  the  railroad 
company  in  allowing  one  of  its  cars,  with  a  defective  brake, 
to  be  put  into  a  train  at  Richmond,  Indiana,  of  which  the  in- 
testate was  put  in  charge  as  conductor. 

There  was  evidence  tending  to  show  that  the  latter  went 
upon  the  car  in  the  company's  yard  at  Cincinnati,  the  brake- 
men  being  necessarily  otherwise  engaged  at  the  time,  and 
while  attempting  to  control  the  movement  of  the  car  by  the 
use  of  the  brake,  the  handle  to  that  appliance  suddenly  gave 
way,  or  slipped  off,  thereby  causing  the  decedent  to  lose  his 
balance  and  fall  between  the  moving  cars,  one  of  which 
passed  over  his  body,  crushing  him  to  death. 

The  theory  of  the  appellant  company  was,  that  if  the  in- 
testate's death  was  occasioned  by  the  negligence  of  any  one, 
it  was  the  fault  of  the  car-inspector  at  Richmond,  Indiana, 
where  the  train  was  made  up,  and  that  the  car-inspector  was 
a  co-employee  with  the  plaintiff's  intestate.  Hence,  the  in- 
sistence is,  there  can  be  no  recovery,  upon  the  principle  that 
an  employer  is  not  liable  to  an  employee  for  an  injury  occa- 
sioned by  the  negligence  of  a  co-employee  while  both  are  en- 
gaged in  a  common  service. 
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The  instructions  of  the  court  relevant  to  that  feature  of  the 
case  were  adverse  to  the  appellant's  view,  and  they  are  now 
made  the  subjects  of  complaint. 

That  one  who  engages  in  the  service  of  a  railroad  company- 
is  presumed  to  be  acquainted  with  and  to  take  upon  himself 
all  the  ordinary  risks  incident  to  the  service,  including  the 
risks  arising  from  the  negligent  conduct  of  co-employees  in 
wliose  selection  and  retention  proper  care  has  been  exercised, 
is  too  well  settled  to  admit  of  further  discussion.  It  is  also  a 
well-established  rule  that  all  those  who  are  subject  to  the  same 
general  control,  and  are  co-operating  in  the  prosecution  or  ac- 
complishment of  the  same  general  end  and  purpose,  are,  while 
engaged  in  the  common  pursuit,  without  regard  to  their  rela- 
tive rank,  co-employees:  Indiana  Car  Co.  v.  Parker,  100  Ind. 
181;  Atlas  Engine  Works  v.  Randall,  100  Id.  293;  50  Am.  Rep. 
798;  Gormley  v.  Ohio  etc.  Ry  Co.,  72  Ind.  31;  Brazil  etc.  Coal 
Co.  V.  Cain,  98  Id.  282. 

It  is,  however,  the  duty  of  a  railroad  company  to  provide 
and  maintain  reasonably  safe  and  suitable  cars  and  other  ap- 
pliances for  its  employees  to  work  with,  and  it  cannot  escape 
liability  to  an  employee  who,  without  fault  or  neglect  on  his 
part,  suflFers  injury  from  the  use  of  defective  appliances  or  im- 
plements, by  showing  that  the  failure  to  discover  and  amend 
the  defect  was  attributable  to  the  neglect  of  an  agent  of  the 
company  to  whom  the  duty  of  selecting  and  inspecting  its  cars 
and  their  appendages  had  been  committed.  An  employee  is 
required  to  observe  and  avoid  all  known  or  obvious  perils, 
even  though  they  may  arise  from  defective  machinery  and  ap- 
pliances; but  he  is  not  bound  to  search  for  defects  or  make  a 
critical  inspection  of  the  appliances  which  are  provided  for  his 
use.  These  are  duties  of  the  employer,  who  is  required  not 
only  to  furnish  reasonably  safe  and  suitable  tools  and  ma- 
chinery, but  to  exercise  such  a  continuing  supervision  over 
them,  by  such  reasonably  careful  and  skillful  inspection  and 
repair,  as  will  keep  the  implements  which  employees  are  re- 
quired to  use  in  such  a  condition  as  not  unnecessarily  to  ex- 
pose them  to  unknown  and  extraordinary  hazards:  Louisville 
etc.  R'y  Co.  v.  Buck,  116  Ind.  666,  and  cases  cited. 

Whoever  is  appointed  or  permitted  to  discharge  duties  which 
pertain  to  the  station  or  function  of  employer  must,  upon  the 
plainest  principles  of  reason  and  justice,  be  held  to  stand  as 
the  representative  of  the  employer,  and  in  case  injury  results 
from  his  neglect,  the  latter  must  answer  for  his  delinquency. 
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When  the  premise  is  conceded  that  the  duty  to  furnish 
reasonably  safe  and  proper  instrumentalities  for  the  perform- 
ance of  the  work  required  rests  upon  the  employer,  the  con- 
clusion logically  follows  that  the  consequences  of  a  negligent 
failure  to  perform  that  duty  must,  no  matter  to  whom  it  may 
have  been  committed,  be  visited  upon  the  employer,  and  not 
upon  the  employee  who  sufifered  injury  therefrom. 

It  cannot  be  said  that  a  car-inspector,  in  the  employment  of 
a  railroad  company,  upon  whom  is  enjoined  the  duty  of  in- 
specting the  company's  cars,  is  a  co-employee  of  a  brakeman, 
or  of  one  who  is  in  the  line  of  his  service  discharging  the  du- 
ties of  brakeman,  within  the  meaning  of  the  common-law  rule 
which  exempts  a  master  from  liability  for  inj  uries  to  a  servant 
resulting  from  the  negligence  of  a  fellow-servant:  Bushby  v. 
New  York  etc.  R.  R.  Co.,  107  N.  Y.  374;  Fay  v.  Minneapolis 
etc.  R'y  Co.,  30  Minn.  231;  Macy  v.  St.  Paul  etc.  R.  R.  Co.,  35 
Id.  200;  Condon  v.  Missouri  Pacific  R'y  Co.,  78  Mo.  567;  Mis- 
souri etc.  Ry  Co.  v.  Dwyer,  36  Kan.  58;  King  v.  Ohio  etc.  R.  R. 
Co.,  8  Am.  &  Eng.  R.  R.  Cas.  119;  Brann  v.  Chicago  etc.  R.  R. 
Co.,  53  Iowa,  595;  36  Am.  Rep.  243. 

After  a  careful  examination  of  the  authorities,  the  rule  ap- 
plicable to  the  point  under  consideration  was  well  stated  in 
Northern  Pacific  R.  R.  Co.  v.  Herbert,  116  U.  S.  642,  in  the 
following  language:  "If  no  one  was  appointed  by  the  com- 
pany to  look  after  the  condition  of  the  cars,  and  see  that  the 
machinery  and  appliances  used  to  move  and  to  stop  them 
were  kept  in  repair  and  in  good  working  order,  its  liability 
for  the  injuries  would  not  be  the  subject  of  contention.  Its 
negligence  in  that  case  would  have  been  in  the  highest  degree 
culpable.  If,  however,  one  was  appointed  by  it  charged  with 
that  duty,  and  the  injuries  resulted  from  his  negligence  in  its 
performance,  the  company  is  liable.  He  was,  so  far  as  that 
duty  is  concerned,  the  representative  of  the  company;  his  neg- 
ligence was  its  negligence." 

As  applied  to  the  cars  and  instrumentalities  furnished  by 
the  railroad  company  itself,  the  rule  thus  enunciated  meets 
our  approval. 

In  respect  to  cars  received  by  one  railroad  company  from 
another  in  the  course  of  transportation,  since  the  duty  of  the 
receiving  company  is  to  receive  and  forward  the  cars  over  its 
road,  the  rule  above  enunciated  is  not  applicable  in  its  strict- 
ness. In  such  a  case,  it  may  be  said  with  much  plausibility 
that  it  is  not  the  duty  of  the  company  to  furnish  appliances 
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and  instrumentalities,  but  to  make  proper  inspection,  and  give 
notice  of  defects,  if  any  are  found,  and  that  this  duty  is  per- 
formed by  the  employment  of  a  sufficient  number  of  compe- 
tent and  skillful  inspectors,  who  are  subjected  to  proper  rules 
and  instructions.  In  cases  of  that  class,  it  has  been  held  that 
inspectors  of  cars  and  those  acting  as  brakemen  were  fellow- 
servants  within  the  common-law  rule:  Mackin  v.  Boston  etc. 
R.  R.  Co.,  135  Mass.  201;  46  Am.  Rep.  456;  Keith  y.  New 
Haven  etc.  Co.,  140  Mass.  175;  Smith  v.  Flint  etc.  R^y  Co.,  46 
Mich.  258;  41  Am.  Rep.  161;  Railroad  Co.  v.  Fitzpatrick,  42 
Ohio  St.  818. 

The  suggestion  is  made  that  by  the  law  of  the  state  of  Ohio, 
as  declared  by  the  courts  of  that  state,  car-inspectors  and 
brakemen  are  co-employees,  and  that  hence,  under  the  rul- 
ings in  that  jurisdiction,  no  right  of  action  arises  in  favor  of 
the  latter  growing  out  of  injuries  caused  by  the  negligence  of 
the  former. 

It  is  a  familiar  principle  that  a  cause  of  action  cannot  be 
asserted  in  one  jurisdiction  for  a  wrong  or  injury  which  oc- 
curred in  a  foreign  state,  unless  an  action  might  have  been 
maintained  in  the  jurisdiction  where  the  injury  occurred: 
Burns  v.  Grand  Rapids  etc.  R.  R.  Co.,  113  Ind.  169,  and  cases 
cited.  We  cannot,  however,  take  judicial  notice  of  the  common 
law  of  the  state  of  Ohio,  or  of  any  other  foreign  state.  For 
some  purposes,  this  court  may  take  judicial  notice  of  the  ju- 
dicial decisions  of  all  the  states;  but  as  matters  of  law  or  fact 
applicable  to  a  particular  case,  the  law  of  a  foreign  state, 
whether  declared  by  judicial  decisions  or  otherwise,  must  be 
pleaded  and  proved.  That  was  not  done  in  the  present  case: 
Bethell  v.  Bethell,  92  Ind.  318;  St.  Louis  etc.  Ry  Co.  v.  Weaver, 
35  Kan.  412. 

The  instructions  complained  of  predicate  the  right  of  re- 
covery upon  the  condition  that  the  jury  find  the  company 
negligent  in  the  performance  of  its  duty  in  the  respects  we 
have  been  considering,  and  upon  the  further  condition  that 
they  find  that  the  decedent  was  "himself  free  from  fault  and 
negligence  in  the  use  of  such  appliances." 

The  contention  that,  under  the  instructions  complained  of, 
the  plaintiff  was  entitled  to  recover  by  showing  that  the  rail- 
road company  or  its  agents  were  negligent,  without  show- 
ing that  the  decedent  was  exercising  due  care,  is  not  well 
founded. 

We  agree  that  it  was  incumbent  upon  the  plaintiff  to  aver 
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and  prove  the  negligence  of  the  railroad  company,  and  the 
absence  of  contributory  negligence  on  the  part  of  the  intestate, 
and  that  the  burden  of  proof  was  upon  the  plaintiff  upon  both 
these  propositions.  An  examination  of  the  instructions 
demonstrates  that  the  case  was  fairly  put  the  jury  upon  that 
theory. 

It  is  contended  that  the  charge  of  the  court  relating  to  the 
measure  of  damages  is  much  too  broad.  There  is  force  in 
some  of  the  objections  thus  urged;  but  while  we  do  not  ap- 
prove of  the  instruction  in  the  broad  interpretation  which 
might  be  given  it,  we  al-e  nevertheless  constrained  to  hold 
that,  taking  it  altogether,  it  was  capable  of  such  a  construc- 
tion as  expressed  the  proper  rule  of  damages,  and  that  the 
amount  assessed  by  the  jury  does  not  indicate  that  they  were 
misled  by  the  charge:  Louisville  etc.  Ry  Co.  v.  Buck,  supra. 

Complaint  of  a  general  character  is  made  concerning  the 
giving  of  other  instructions  by  the  court;  but  an  examination 
of  the  charges  complained  of  fails  to  disclose  anything  objec- 
tionable in  them. 

It  was  not  error  for  the  court  to  refuse  to  instruct  the  jury, 
as  requested,  to  the  effect  that  the  decedent,  being  at  the 
time  he  was  injured  the  conductor  of  a  freight  train,  and  not 
under  the  immediate  control  of  a  superior,  was  therefore  the 
representative  of  the  company,  and  held  to  ordinary  and  rea- 
sonable care,  not  only  in  the  management  of  the  train,  but  in 
the  inspection  of  the  cars,  machinery,  brakes,  and  the  like. 

As  is  correctly  stated  in  the  head-note  to  Ransier  v.  Minne- 
apolis etc.  R'y  Co.,  32  Minn.  331,  there  is  no  legal  presumption 
that  it  is  the  duty  of  the  conductor  of  a  railway  freight  train 
to  inspect  the  cars  and  machinery  of  his  train,  or  that  he  is 
chargeable  with  negligence  for  using  unsafe  cars,  if  the  defect 
was  such  that  it  might  have  been  discovered  by  inspection. 
This  being  so,  the  proposition  involved  in  the  instruction 
asked  could  not  be  stated  as  matter  of  law. 

In  like  manner  the  court  ruled  correctly  in  refusing  the 
fourteenth  instruction  asked  by  the  appellant,  which  was  to 
the  effect  that  the  mere  fact  that  the  deceased  was  found  dead 
upon  the  defendant's  railroad  track,  and  that  it  was  after- 
wards discovered  that  the  brake-staff  on  one  of  the  cars  which 
was  part  of  his  train  had  no  brake-wheel  upon  it,  and  that  a 
brake-wheel  was  found  near  the  deceased,  was  not  sufficient 
to  show  that  his  death  was  caused  by  any  defect  in  the  brake- 
staff  or  wheel. 
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It  was  not  the  province  of  the  court  to  say,  as  matter  of 
law,  what  facts  and  circumstances  were  suflScient  to  show  that 
the  death  of  the  intestate  was  caused  by  defective  machinery. 
While  it  is  true,  as  we  have  seen,  that  the  burden  was  on  the 
plaintiff  to  prove  that  the  defendant  was  negligent,  in  that  it 
supplied  defective  machinery,  and  that  the  intestate  was  free 
from  fault  contributing  to  his  death,  it  was  not  necessary  to 
make  the  proof  by  direct  evidence. 

The  verdict  will  be  upheld  if  these  facts  are  made  to  affirm- 
atively appear,  either  directly  or  circumstantially.  If,  from 
all  the  facts  and  circumstances  proven  in  the  case,  the  in- 
ference arises  that  the  deceased  was  at  the  time  exercising 
proper  caution,  and  that  his  death  was  caused  while  he  was 
using  a  defective  brake  on  one  of  the  appellant's  cars,  then  a 
recovery  was  justified,  even  though  there  was  no  direct  evi- 
dence given  by  persons  who  saw  the  deceased  at  the  moment 
he  fell  under  the  car:  Indiana  etc.  Ry  Co.  v.  Greene,  106  Ind. 
279;  Burns  v.  Chicago  etc.  Ry  Co.,  69  Iowa,  450;  Jones  v.  New 
York  Central  etc.  R.  R.  Co.,  28  Hun,  364;  92  N.  Y.  628. 

It  is  only  when  the  facts  and  circumstances  surrounding 
the  injury  point  neither  one  way  nor  the  other  that  the  plain- 
tiff must  fail  for  want  of  affirmative  proof. 

At  the  trial,  the  railroad  company  proposed  to  prove  by  a 
competent  person  that  it  was  the  duty  of  a  freight  conductor 
on  its  road  to  look  at  and  determine  the  condition  of  the  coup- 
lings, brakes,  etc.,  connected  with  his  train,  and  that  he  was 
held  responsible  for  their  condition.  This  testimony  was  prop- 
erly excluded. 

If  there  was  any  such  rule  or  general  direction  as  that  pro- 
posed to  be  proved,  it  was  presumably  in  writing.  Such  regu- 
lations are  usually  promulgated  either  by  general  rules,  or 
orders  issued  by  those  having  the  control  or  management  of 
the  company's  affairs.  In  the  absence  of  any  showing  that 
the  duties  of  freight  conductors  in  the  respects  mentioned 
were  not  prescribed  by  some  written  or  printed  rules  adopted 
and  promulgated  by  those  having  the  management  of  the  com- 
pany, the  evidence  was  properly  excluded. 

For  the  same  reason,  the  court  ruled  correctly  in  excluding 
parol  evidence  by  which  it  was  proposed  to  prove  that  the 
appellant  company  was,  at  the  time  of  the  injury  complained 
of,  under  the  management  of  another  company,  and  that  the 
printed  rules  of  the  latter  company  had  been  adopted  by  and 
extended  over  the  appellant  company. 
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We  must  presume,  until  the  contrary  appears,  that  if  the 
two  corporations  were  under  one  management,  and  the  rulea 
of  the  other  corporation  were  adopted  as  the  rules  governing 
employees  of  the  appellant,  there  was  in  existence  some  order, 
instruction,  or  resolution  manifesting  the  facts.  The  rules  of 
another  separate  and  apparently  independent  railroad  com- 
pany were  not  competent  evidence  to  show  the  duties  of  the 
freight  conductors  on  the  appellant's  road,  until  it  was  shown, 
by  some  proper  and  competent  evidence,  that  they  had  been 
adopted  and  promulgated  as  the  rules  of  the  appellant.  Be- 
sides, the  excluded  rule  -which  was  offered  in  evidence  is  not 
set  out  in  the  bill  of  exceptions.  It  does  not  appear,  there- 
fore, that  the  appellant  was  harmed  by  the  ruling  of  the  court: 
La  Rose  v.  Logansport  National  BanJc,  102  Ind.  332. 

The  evidence  tends  to  sustain  the  verdict.  We  have  thus 
examined  all  the  points  made  on  behalf  of  the  appellant, 
without  regard  to  the  motion  made  to  dismiss  the  appeal. 
We  find  no  error. 

The  judgment  is  affirmed,  with  costs. 


JcRiSDicnoN.  —  Debts  have  No  Local  Situs,  and  are  suable  in  any 
country  or  locality  where  the  debtor's  person  may  be  found:  East  T.  etc.  R.  R. 
Co.  V.  Kennedy,  83  Ala.  462;  .3  Am.  St.  Rep.  755.  A  state  exercises  jurisdic- 
tion over  persons  by  bringing  them  before  her  courts,  by  action  of  her 
officers,  or  by  notifying  them  generally  to  voluntarily  appear,  and  this  no- 
tice she  has  absolute  power  to  give  to  persons  within  her  borders,  but  not 
to  persons  outside  her  boundaries,  and  it  is  only  against  the  former  class  that 
she  can  render  a  personal  judgment:  Sturgis  v.  Fay,  16  Ind.  429;  79  Am. 
Dec.  440;  Molyneux  v.  Seymour,  30  Ga.  44;  76  Am.  Dec.  662.  Transitory 
actions  may  be  prosecuted  wherever  the  defendant  is  found,  although  the 
subject-matter  thereof  may  have  accrued  in  another  state,  and  be  regulated 
by  the  laws  of  that  state:  Hale  v.  Lawrence,  21  N.  J.  L.  714;  47  Am.  Dec 
190. 

Master  and  Servant.  —  Assumptions  of  Risk  Incident  to  Emplot- 
MENT:  See  Hosie  v.  CJiicago  etc.  R.  R.  Co.,  75  Iowa,  683;  9  Am.  St.  Rep.  518, 
Endnote;  Henry  v.  Sioux  City  etc.  R.  R.  Co.,  75  Iowa,  84;  9  Am.  St.  Rep. 
457,  and  note. 

Master  and  Servant  —  Co- employees.  —  Who  are  and  Who  are  not 
Fellow -SERVANTS:  Stephens  v.  Hannibal  etc.  R'y  Co.,  96  Mo.  207;  9  Am.  St. 
Rep.  336,  and  note;  Fish  v.  Cent.  P.  R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep. 
22,  and  extended  note  31,  32;  Krogg  v.  Atlanta  etc.  R.  R.  Co.,  77  Ga.  202;  4 
Am.  St.  Rep.  79,  and  note  84. 

Master  and  Servant.  —  The  Master  is  not  Answerable  for  the  neg- 
ligence of  another  servant  resulting  in  injury  to  his  servant,  where  both 
servants  are  in  the  same  common  employment,  and  where  the  master  is  not 
guilty  of  personal  negligence  himself:  Fisk  v.  Central  P.  R.  R.  Co.,  72  Cal. 
38;  1  Am.  St.  Rep.  22,  and  note;  McMasUr  v.  lUinoia  O.  R.  B.  Co.,  66  Miaa. 
264;  7  Am.  St.  Rep.  653,  and  note. 
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Master  and  Servant.  —  The  Master  iuttst  Pornish  Sate  Appliances 
FOR  HIS  Servants:  ITew  York  etc.  Mining  Co.  v.  Rogers,  11  Col.  6;  7  Am.  St. 
Rep.  198,  and  note  201.  Compare  Louisville  etc.  R'y  Co.  v.  Wright,  115  Ind. 
S78;  7  Am.  St.  Rep.  432,  and  note  450. 

Parol  Testimony.  —  Contents  of  a  written  instrntuent  cannot  be  proven 
by  parol  evidence,  unless  failure  to  produce  such  instrument  is  accounted  for: 
Memphis  etc.  R.  R.  Co.  v.  Benson,  85  Tenn.  627;  4  Am.  St.  Rep.  776;  Howard 
V.  Britton,  71  Tex.  286;  State  v.  Davis,  117  Ind.  307. 

Railways  —  Negligence.  —  Plaintiff  charging  negligence  on  part  of  com- 
pany or  its  employees  has  the  burden  of  proving  the  omission  of  the  duty 
incumbent  upon  the  company:  Wahash  etc.  R'y  Co.  v.  Locke,  112  Ind.  404;  2 
Am.  St.  Rep.  193;  but  evidence  tending  to  show  lack  of  precaution  on  the 
part  of  the  company  is  sufficient  to  sustain  a  finding  of  negligence  on  part  of 
Buch  company:  Bolinger  v.  St.  Paul  etc.  R.  R.  Co.,  36  Minn.  418;  1  Am.  St. 
Rep.  680. 

Railways.  —  Negligence,  when  a  Question  for  the  Court  and  when 
a  Question  for  the  Jury:  Henry  v.  Sioux  City  etc.  R.  R.  Co.,  75  Iowa,  84; 
9  Am.  St.  Rep.  457,  and  note;  Baltimore  &  O.  R'y  Co.  v.  Kane,  69  Md.  11  j 
9  Am.  St.  Rep.  387,  and  note;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich. 
93;  8  Am.  St.  Rep.  804,  and  note  813. 

Evidence  —  Judicial  Notice. — The  statute  of  another  state  must  be 
introduced  in  evidence,  for  a  court  will  not  take  judicial  notice  of  it:  Hunt 
V.  Johnson,  44  N.  Y.  27;  4,  Am.  Rep.  631;  Hale  v.  New  Jersey  etc.  Co., 
15  Conn.  539;  39  Am.  Dec.  398;  Bafford  v.  Holliman,  10  Tex.  560;  60  Am. 
Dec.  223;  PeUon  v.  Plainer,  13  Ohio,  209;  42  Am.  Dec.  197;  Phillips  v. 
Gregg,  10  Watts,  158;  36  Am.  Dec.  158;  Owen  v.  Boyle,  15  Me.  147;  32  Am. 
Dec.  143;  Kohn  v.  Schooner  Renaissance,  5  La.  Ann,  25;  52  Am.  Dec.  577. 
But  judicial  notice  is  taken  by  the  state  courts  of  the  laws  of  Congress:  Laid- 
ley  V.  Cummings,  83  Ky.  606. 
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[117  Indiana,  450.J 

Assault  and  Battery.  —  Something  More  than  Mere  Negligent  Touch- 
ing OF  Plaintiff's  Person  is  necessary  to  constitute  an  assault  and 
battery.  But  there  may  be  an  actionable  assault  and  battery,  although 
there  is  no  actual  or  specific  intent  to  commit  that  offense. 

Malice  and  Criminal  Intent  may  be  Infebjbed  from  recklessness  and 
wanton  disregard  of  human  life. 

Assault  and  Battery  —  Wrongful  Intent  Inferred. — Act  of  person  in 
riding  his  bicycle  against  a  pedestrian  upon  a  town  sidewalk,  in  such  a 
rude  and  reckless  manner  as  to  show  a  disregard  of  consequences,  is  an 
.actionable  assault  and  battery,  the  intent  being  implied  from  the  act. 

Bicycle  is  a  Vehicle  within  the  Meaning  of  the  Law,  and  its  use 
upon  a  public  sidewalk  is  unlawful  under  Indiana  Revised  Statutes  of 
1881,  section  3361,  which  makes  it  unlawful  for  any  person  to  ride  or 
drive  upon  a  town  or  village  sidewalk,  and  the  rider  of  the  bicycle  may 
be  held  liable  for  an  injury  to  a  foot-man,  although  no  injury  was  in- 
tended. 
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Pkactice  —  Bill  or  Exceptions.  —  Pakty  Who  Seeks  Reversal  of  Jfdo- 
MENT  MUST  Bbinq  to  the  appellate  court  a  record  affirmatively  showing 
a  material  error,  since,  in  the  absence  of  such  showing,  the  presumption 
is  in  favor  of  the  regularity  of  the  rulings  of  the  trial  court.  If  all  the 
evidence  is  not  incorporated  in  the  bill  of  exceptions,  some  statement 
must  be  made  showing  that  it  was  excluded  because  deemed  intrinsically 
incompetent. 

S.  Keith,  J.  S.  Slick,  L.  Walleer,  and  W.  B.  McClintiCy  for  the 
appellant. 

E.  Calkins,  0.  W.  Holman^  W.  McMahan^  and  J.  L.  Farrar^ 
for  the  appellee. 

Elliott,  C.  J.  The  single  count  of  the  complaint  charges 
that  the  appellant  "  assaulted,  beat,  and  wounded  the  plain- 
tiflF."  The  answer  is  the  general  denial.  The  issue  presented 
for  trial,  therefore,  was,  Did  the  appellant  commit  an  assault 
and  battery  upon  the  person  of  the  appellee? 

The  material  facts  embodied  in  the  special  verdict  may  be 
thus  summarized:  On  the  afternoon  of  the  tenth  day  of  May, 
1884,  the  appellee  was  standing  on  a  public  sidewalk  in  the  town 
of  Rochester.  He  was  standing  near  the  outer  edge  of  the  pave- 
ment, facing  the  northeast,  and  the  appellant,  coming  from 
the  west,  rode  a  bicycle  against  him,  threw  him  down,  and 
severely  injured  him.  The  sidewalk  was  fourteen  feet  in  width, 
and  there  was  nothing  to  obstruct  the  view  or  passage  of  the 
appellant. 

The  verdict  states  that  the  "defendant  carelessly,  recklessly, 
and  rudely  ran  against  and  upon  said  Corbin." 

If  the  appellant  were  charged  with  a  tort  based  on  mere 
negligence,  the  right  of  recovery  would  be  perfectly  clear,  for 
there  can  be  no  doubt  that  the  appellant  was  guilty  of  cul- 
pable negligence.  The  complaint,  however,  does  not  proceed 
upon  the  theory  that  the  wrong  was  a  mere  negligent  one,  and 
we  cannot  sustain  the  recovery  upon  any  other  cause  of  action 
than  that  set  forth  in  the  complaint:  Feder  v.  Field,  117  Ind. 
386;  Palfner  v.  Chicago  etc.  R.  R.  Co.,  112  Id.  250. 

There  must  be  something  more  than  a  mere  negligent 
touching  of  a  plaintiflf's  person  in  order  to  constitute  an  as- 
sault and  battery.  It  is,  however,  not  essential  that  there 
should  be  a  direct  or  specific  intention  to  commit  an  assault 
and  battery  at  the  time  violence  is  done  a  plaintiff.  The 
facts  may  be  such  as  to  create  an  implied  or  constructive  in- 
tention to  do  a  wrongful  act,  although  there  is  no  direct  or 
specific  unlawful  intention:   Palmer  ^f.  Chicago  etc.  R.  R.  ' 
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€upra.  In  the  case  referred  to  we  said:  "The  authorities, 
from  the  earliest  years  of  the  common  law,  recognize  the  rule 
that  there  may  be  a  willful  wrong  without  a  direct  design  to 
do  harm.  The  principle  has  been  applied  to  furious  driving, 
to  collisions  between  vessels,  to  the  taking  of  unruly  animals 
into  crowds,  to  carelessly  laying  out  poison  for  rats,  to  want 
«f  caution  towards  drunken  persons,  and  to  the  careless  cast- 
ing of  logs  and  the  like  upon  highways:  1  Hale's  P.  C,  Am. 
ed.,  475,  and  authorities,  note  4;  4  Bla.  Com.  182." 

The  question  is  fully  and  well  discussed  by  Mr.  Bishop, 
who  says:  "There  is  little  distinction,  except  in  degree,  be- 
tween a  positive  will  to  do  wrong  and  an  indifference  whether 
wrong  is  done  or  not":  1  Bishop  on  Criminal  Law,  c.  20. 

The  principle  we  are  asserting  is  strikingly  illustrated  in 
the  old  cases  wherein  it  was  affirmed  that  if  a  man  carelessly 
casts  a  log  from  a  window  upon  a  much  frequented  way  and 
kills  another,  his  offense  is  murder  in  the  second  degree,  but 
if  the  log  is  cast  upon  a  highway  not  much  traveled,  the 
offense  is  manslaughter. 

Mr.  Addison  applies  the  general  principle  to  cases  of  as- 
sault and  battery,  saying:  "An  assault  may  be  committed 
without  any  design  or  intention  to  commit  an  assault;  for  if 
the  person  of  one  man  is  violently  struck  by  another,  this  is 
an  assault;  and  it  is  no  answer  to  say  that  it  was  done  unin- 
tentionally, as,  for  instance,  in  endeavoring  to  strike  some  one 
else.  So  if  a  man  drives  against  and  violently  upsets  the 
plaintiff  in  his  carriage,  and  knocks  him  down,  or  overturns 
the  chair  in  which  he  is  seated,  the  person  thus  striking  the 
plaintiff,  or  knocking  him  down,  is  guilty  of  an  assault,  al- 
though he  had  no  intention  to  commit  an  assault":  1  Addison 
on  Torts,  Wood's  ed.,  142. 

In  our  own  reports  is  found  a  very  striking  illustration  of 
the  principle  we  are  discussing.  In  the  case  referred  to,  a» 
man  passing  through  a  public  park  in  the  city  of  Indianapo- 
lis in  the  early  morning  aimed  his  pistol  at  a  tree,  drew  the 
trigger,  and  killed  a  lad  who  was  several  hundred  yards  dis- 
tant, and  who  was  unseen  at  the  time  the  pistol  was  discharged, 
and  the  court  held  that  the  accused  was  guilty  of  manslaugh- 
ter: Flinn  v.  State,  24  Ind.  286. 

In  the  case  of  Peterson  v.  Haffner,  59  Ind.  130,  26  Am.  Rep. 
81,  a  boy,  in  sport,  but  wantonly,  threw  a  piece  of  mortar  at 
another  boy,  and  accidently  struck  a  third,  and  it  was  held 
that  he  had  committed  an  assault  and  battery. 
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The  defendant,  in  the  case  of  State  v.  Myers,  19  Iowa,  517, 
recklessly  discharged  a  pistol  into  a  crowd,  but  without  any 
intention  to  hurt  any  one,  and  a  conviction  for  assault  and 
battery  was  sustained. 

In  Bullock  V.  Babcock,  3  Wend.  391,  a  boy  aimed  at  a  bas- 
ket, the  arrow  struck  the  plaintiff,  and  it  was  held  that  an 
action  for  assault  and  battery  would  lie. 

It  was  held  in  Commonwealth  v.  Lister,  15  Phila.  405,  that  a 
man  who  fired  a  pistol  intending  to  shoot  through  the  floor  of 
a  Pullman  car,  but  accidentally  hit  a  by-stander,  was  rightly 
convicted  of  assault  and  battery. 

These  cases  fully  serve  our  purpose,  for  they  sufficiently 
prove  that  there  may  be  an  actionable  assault  and  battery, 
although  there  is  no  actual  or  specific  intent  to  commit  that 
offense.  They  are  in  truth  no  more  than  examples  of  ~  the 
general  rule  everywhere  prevailing,  that  from  recklessness 
and  wanton  disregard  of  human  life  and  safety,  malice  and 
criminal  intent  may  be  inferred:  Johnson  v.  McConnel,  15 
Hun,  293j  Bicker  v.  Freeman,  50  N.  H.  420;  9  Am.  Rep.  267j 
Vandenhurgh  v.  Truax,  4  Denio,  464;  47  Am.  Dec.  268;  Welch 
V.  Durand,  36  Conn.  182;  4  Am.  Rep.  55;  Morris  v.  Piatt,  32 
Conn.  75;  Clark  v.  Chambers,  L.  R.  3  Q.  B.  Div.  327;  17  Alb. 
L.  J.  458;  Wnght  v.  Clark,  50  Vt.  130,  135;  28  Am.  Rep.  496; 
Regina  v.  Salmon,  23  Alb.  L.  J.  1. 

The  specific  facts  stated  in  the  verdict  justify  the  finding 
of  the  jury  that  the  act  of  the  appellant  was  a  rude  and  reck- 
less one,  and  they  also  justify  the  legal  conclusion  that  there 
was  such  a  reckless  disregard  of  consequences  as  to  imply  an 
intention  to  assault  the  appellee.  They  fully  supply  the 
grounds  for  inferring  the  constructive  intent  which  makes  a 
wrongful  act  willful  or  intentional.  There  was  at  least  ten 
feet  of  the  sidewalk  entirely  unobstructed,  and  the  slightest 
regard  for  the  safety  of  the  appellee  would  have  enabled  the 
appellant  to  have  avoided  doing  harm  to  him.  There  is  no 
reason  why  the  appellant  might  not,  with  the  slightest  care, 
have  passed  the  appellee,  and  his  failure  to  use  this  care  im- 
plies a  willingness  to  inflict  the  injury  which  he  did  in  fact 
inflict  upon  the  appellee.  As  the  consequences  of  his  wrong- 
ful and  reckless  disregard  of  the  rights  of  others  led  to  the 
injury,  he  must,  under  the  familiar  rule,  be  presumed  to  have 
intended  that  such  consequences  should  result:  Peterson  v. 
Haffner,  supra.  If,  therefore,  it  be  conceded  that  the  appel- 
lant had  a  right  to  ride  his  bicycle  upon  a  way  set  apart 
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for  the  use  of  foot-men,  he  is  nevertheless  liable  in  this  ac- 
tion. 

Whether  the  appellant  had  a  right  to  ride  his  bicycle  upon 
the  foot-way  is  a  question  which  deserves  consideration.  This 
question  would  be  important  in  the  absence  of  any  statute, 
and  it  is  the  more  important  because  of  our  statute,  which 
reads  thus:  "It  shall  be  unlawful  for  any  person  to  ride  or 
drive  upon  the  brick,  stone,  plank,  or  gravel  sidewalk  of  any 
town  or  village,  or  upon  any  similar  sidewalk  for  the  use  of 
foot-passengers  by  the  side  of  any  public  highway  in  this  state, 
unless  in  the  necessary  act  of  crossing  the  same  ":  R.  S.  1881, 
sec.  3361. 

Sidewalks  are  intended  for  the  use  of  pedestrians,  and  not 
for  use  by  persons  in  vehicles.  The  manifest  purpose  of  the 
statute  is  to  preserve  the  sidewalks  from  use  by  persons  in  or 
on  vehicles,  and  if  a  bicycle  can  be  deemed  a  vehicle,  then 
the  appellant  had  no  right  to  ride  or  drive  his  bicycle  longi- 
tudinally along  the  sidewalk.  If  sidewalks  are  exclusively 
for  the  use  of  foot-men,  then  bicycles,  if  they  are  vehicles, 
must  not  be  ridden  along  them,  since  to  affirm  that  sidewalks 
are  exclusively  for  the  use  of  foot-men  necessarily  implies 
that  they  cannot  be  traveled  by  vehicles.  It  would  be  a  palpa- 
ble contradiction  to  affirm  that  foot-man  have  the  exclusive 
right  to  use  the  sidewalks,  and  yet  concede  that  persons  not 
traveling  as  pedestrians  may  also  rightfully  use  them.  A 
person  on  a  bicycle  is  certainly  not  a  foot-man,  and  if  not, 
then  he  makes  an  unlawful  use  of  the  sidewalk  when  he  rides 
or  drives  his  bicycle  longitudinally  along  it.  It  would  seem 
to  follow  that  even  if  a  bicycle  cannot  be  considered  to  be  a 
vehicle,  still  it  is  unlawful  to  ride  or  drive  it  along  a  way  set 
apart  for  the  exclusive  use  of  pedestrians.  We  think,  how- 
ever, that  a  bicycle  must  be  regarded  as  a  vehicle  within  the 
meaning  of  the  law. 

Webster  defines  a  bicycle  as  a  "two- wheeled  velocipede," 
and  a  velocipede  is  defined  to  be  a  "light  carriage."  Sub- 
stantially the  same  definition  is  given  by  a  law-writer:  2  Am. 
&  Eng.  Ency.  of  Law,  191. 

Under  these  definitions  it  must  be  regarded  as  a  sort  of 
vehicle,  and  so  the  courts  have  regarded  it.  In  one  case,  the 
title  of  which  cannot  now  be  recalled,  it  was  held  that  a 
bicycle  was  entitled  to  the  "rights  of  the  road,"  as  other  ve- 
hicles, and  a  driver  of  a  wagon,  who  refused  to  turn  to  the 
right,  and  thus  caused  a  collision  with  z  bicycle,  was  held 
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In  Taylor  v.  Goodwin,  L.  R.  4  Q.  B.  D.  228,  it  was  held  that 
one  riding  on  a  bicycle  may  be  convicted  of  furiously  driving: 
a  carriage  upon  a  highway  under  a  statute  forbidding  such  anv 
act.  In  commenting  on  this  case,  Mr.  Irving  Browne  says: 
"This  of  course  would  exclude  bicycles  from  sidewalks,  whichi 
is  quite  necessary " :  24  Alb.  L.  J.  282. 

If  we  are  right  in  holding  that  the  appellant,  while  riding 
his  bicycle  along  the  sidewalk,  was  engaged  in  the  perform- 
ance of  an  unlawful  act,  another  important  element  is  added 
to  the  appellee's  case,  making  his  right  of  recovery  entirely^ 
clear;  for  a  man  who  does  an  unlawful  act  is  liable  for  the^ 
consequences,  although  they  may  not  have  been  intended:: 
Peterson  v.  Haffner,  supra;  Hood  v.  State,  56  Ind.  263;  26  Am.. 
Rep.  1;  Binford  v.  Johnston,  82  Ind.  426;  42  Am.  Rep.  508;. 
Weick  V.  Lander,  75  III.  93. 

The  appellant  complains  that  testimony  offered  by  him  was- 
erroneously  excluded,  but  the  evidence  is  not  in  the  record, 
nor  is  there  any  statement  that  the  rejected  testimony  was  the 
only  testimony  that  was  given  upon  the  subject.  For  any- 
thing that  appears,  the  testimony  may  have  been  excluded^ 
because  it  was  nothing  more  than  a  repetition  of  testimony- 
al ready  given  by  the  witness.  A  party  who  seeks  the  reversal 
of  a  judgment  must  bring  to  this  court  a  record  affirmatively 
showing  a  material  error,  for,  in  the  absence  of  such  a  show- 
ing, the  presumption  is  in  favor  of  the  regularity  of  the  rul- 
ings of  the  trial  court.  We  do  not  mean  to  hold  that  where 
testimony  is  excluded  it  is  always  necessary  to  incorporate  all 
the  evidence  in  the  bill  of  exceptions;  but  we  do  hold,  that 
where  all  the  evidence  is  not  incorporated  in  the  bill,  some.- 
statement  must  be  made  showing  that  it  was  excluded  be- 
cause deemed  intrinsically  incompetent.  We  should  be  glad 
to  encourage  a  practice  that  will  abbreviate  the  records,  and 
we  think  that  in  many  cases,  where  questions  arise  on  in- 
structions, or  on  rulings  in  admitting  or  excluding  evidence, 
statements  may  be  embodied  in  the  bill  of  exceptions  which  . 
will  obviate  the  necessity  of  bringing  all  the  evidence  into  thet 
record. 

Judgment  affirmed. 

Assault  and  Battery.  — Whkrb  a  Bot  Thirteen  Years  Old,  in  spor^ 
but  wantonly,  threw  a  piece  of  mortar  at  another  boy,  which  accidentally  hit. 
a  third  boy  and  injured  hia  eye,  the  boy  was  guilty  of  assault  and  battery: 
Peterson  v.  Haffner,  59  Ind.  130;  20  Am.  Rep.  81.  But  one  ia  not  guilty  of 
assault  and  battery  for  inflicting  an  nnintentional  injury,  while  in  the  ezeiv 
▲m.  St.  £xp.,  Vol.  X.— 6 
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ciso  of  his  right  of  self-defense,  where  neither  negligence  nor  fotiy  are  proven 
against  him:  Paxtonv.  Boyer,  G7  111.  132;  16  Am.  Rep.  615.  Where  injuries 
result  to  a  third  person  from  a  mutual  combat  between  other  parties,  the  lat- 
ter are  liable  jointly  and  severally:  Mu)fhy  v.  Wilson,  44  Mo.  313;  100  Am. 
Dec.  290.  An  assault  may  be  committed  by  a  person  who  aims  a  gun  in  an 
excited  manner  at  plaintiff,  standing  three  or  four  rods  off,  and  snaps  it  two 
or  three  times,  even  though  such  gun  was  unloaded,  if  such  fact  be  unknown 
to  plaintiff:  Beach  v.  Hancock,  27  N.  H.  233;  59  Am.  Dec.  373.  One  who 
whips  another  at  his  own  request,  and  for  the  purpose,  as  they  both  suppose, 
of  saving  him  from  greater  punishment,  is  not  guilty  of  assault  and  battery: 
State  V.  Beck,  1  Hill  (S.  C.)  363;  26  Am.  Dec.  190. 

Criminal  Law.  —  Malice  is  Often  Presumed  from  Proved  or  Ad- 
mitted Facts,  but  such  presumption  is  not  necessarily  conclusive:  Tiffany  w. 
Commonwealth,  121  Pa.  St.  165;  6  Am.  St.  Rep.  775,  and  note  780.  Malice 
is  Implied  from  every  deliberate  and  intentional  homicide,  when  not  accom- 
panied with  circumstances  of  extenuation:  Statev.  Shippey,  10  Minn.  223;  88 
Am.  Doc.  70,  and  note  74;  State  v.  Moore,  25  Iowa,  128;  95  Am.  Dec.  776. 

Highways  —  Bicycles.  — Owners  of  bicycles  or  tricycles,  or  other  non- 
horse  vehicles,  which,  froln  its  peculiar  form  and  shape,  or  from  the  unusual 
manner  of  its  use,  frightens  horses,  or  otherwise  imperils  passengers  over  a 
highway,  or  their  property,  have  no  right  to  use  such  vehicle  on  the  high- 
way, and  the  legislature  may  regulate  the  use  of  it:  State  v.  Yopp,  97  N.  C. 
477;  2  Am.  St.  Rep.  305. 

Appellate  Practice.  —  One  Seeking  a  Reversal  on  Account  of  Er- 
ROR  must  show  such  error  affirmatively:  Mills  etc.  Bank  v.  Peri-y,  72  Iowa, 
15;  2  Am.  St.  Rep.  228,  and  note  230;  Aspinwall  v.  Sahin,  22  Neb.  73;  3  Am. 
St.  Rep.  258;  Dowagiac  Mfg.  Co.  v.  Gibson,  73  Iowa,  625;  5  Am.  St.  Rep. 
697,  and  note  699;  Jeffries  v.  Rudloff,  73  Iowa,  60;  5  Am.  St.  Rep.  654,  and 
note  657.  If  excluded  evidence  is  not  set  out  in  the  record,  its  exclusion  will 
be  assixmed  to  have  been  proper:  Whittier  v.  Collins,  15  R.  I.  90;  2  Am.  St. 
Rep.  879.  Assignments  of  error  may  be  too  general,  and  when  so,  will  not 
be  reviewed  on  appeal:  Ackermanv.  Huff,  71  Tex.  317;  Land  Co.  v.  Chisholm, 
71  Id.  523;  Houston  v.  Blyt/ie,  71  Id.  719;  Duncombe  v.  Powers,  75  Iowa,  185. 
The  appellate  court  will  not  entertain  exceptions  which  are  not  assigned  be- 
low, or  do  not  appear  in  the  record  proper:  Patton  v.  Gash,  99  N.  C.  280; 
and  errors  for  which  a  judgment  is  sought  to  be  reversed  must  affirmatively 
appear  in  the  record:  McVey  v.  Johnson,  75  Iowa,  165.  The  admission  of 
incompetent  testimony,  even  against  appellant's  objection,  is  no  ground  for 
reversal,  where  the  record  does  not  show  that  exceptions  were  taken  and 
preserved  to  the  rulings  of  the  court  admitting  the  evidence:  Spelman  v.  Gill, 
75  Iowa,  717.  Unless  it  be  shown  by  the  bill  of  exceptions  what  it  is  ex- 
pected to  prove  in  answer  to  the  excluded  question,  the  assigned  error  in  ex- 
cluding the  question  will  not  be  considered:  McAuley  v.  HaiTia,  71  Tex.  631. 
An  appeal  will  not  lie  from  an  order  which  the  record  does  not  show  was  ac- 
tually made:  Club  v.  Gorsline,  73  Wis.  196.  The  rulings  of  the  trial  judge 
cannot  be  reversed,  unless  the  bill  of  exceptions  makes  such  showing  of  the 
facts  and  circumstances  as  will  enable  the  appellate  court  to  decide  that  he 
erred:  State  v.  Tiernan,  40  La.  Ann.  525.  The  appellate  court  has  no  juris- 
diction of  a  cause  in  which  the  abstract  fails  to  show  that  an  appeal  has  been 
taken  or  attempted  to  be  taken:  Donnelly  v.  Cedar  County,  75  Iowa,  536. 
Where  the  abstract  does  not  show  that  an  appeal  was  taken,  the  appellate 
court  cannot  entertain  the  case,  except  to  dismiss  it:  Names  v.  Names,  74 
Iowa.  213. 
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Johnson  v.  Barrett. 

[117  Indiana,  551. ) 

StTBKOOATION   is  SUBSTITDnON   OF   ANOTHER    PERSON   IN    PlACE   OF    CrEDI* 

roR,  so  that  the  person  substituted  will  succeed  to  all  the  rights  of  the 
creditor  having  refereuce  to  the  debt  due  him.  It  is  independent  of  any 
merely  contractual  relations,  and  includes  every  instfince  in  which  one 
party  is  required  to  pay  a  debt  for  which  another  is  primarily  answer- 
able, and  which,  in  equity  and  good  conscience,  ought  to  be  discharged 
by  the  latter. 

Mortgages  —  Right  of  Subeoqation.  —  Where  Mortqagb  is  Executed 
ro  Raise  Money  to  Disch^lRge  Prior  Encumbrance,  and  the  money 
is  so  applied,  the  mortgagee  becomes  entitled  to  be  subrogated  to  the 
rights  of  the  prior  encumbrancer  when  necessary  for  the  better  security 
of  his  mortgage  debt. 

Onb  Required  to  Pay,  and  Who  has  Accordingly  Paid,  a  mortgage 
executed  by  another,  is  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  to  be  treated  as  the  assignee  of  the  mortgage,  notwith- 
standing the  mortgage  itself  may  have  been  canceled,  and  the  mortgage 
debt  discharged. 

Subrogation  to  Rights  of  Prior  Mortgagee. — A  mortgage  was  exe- 
cuted by  husband  and  wife  upon  the  former's  real  estate,  after  which 
the  husband  conveyed  the  same  land  to  the  wife,  who  died  shortly  after 
a  judgment  of  foreclosure  was  rendered,  leaving  her  husband  and  chil- 
dren surviving  her.  One  J.,  at  the  husband's  request,  and  upon  hia 
representation  that  his  title  was  clear  and  complete,  and  without  actual 
notice  to  the  contrary,  paid  the  amount  of  the  judgment  rendered  upon 
the  mortgage,  and  caused  the  judgment  and  decree  of  foreclosure  to  be 
receipted  and  released,  and  to  be  discharged  of  record,  taking  a  new 
note  and  mortgage  from  the  husband  for  the  amount  so  advanced.  Held, 
that  upon  ascertaining  the  facts,  J.  was  entitled  to  have  the  satisfaction 
of  the  judgment  set  aside  and  vacated,  and  that  justice  required  that  he 
be  subrogated  to  all  the  rights  of  the  prior  mortgagee,  without  regard  to 
the  solvency  or  insolvency  of  the  mortgagor 

W.  p.  Edson  and  E.  D.  Owen,  for  the  appellant. 
A.  P.  Hovey  and  G.  V.  Menzies,  for  the  appellees. 

NiBLACK,  J.  Complaiut  by  James  N.  Johnson  against 
Greorge  M.  Barrett,  Ollie  G.  Barrett,  Nellie  H.  Barrett,  Carl 
E.  Barrett,  Ellen  Barrett,  and  Louisa  Barrett,  in  four  para- 
graphs. 

The  first  two  paragraghs  sought  to  have  a  deed  made  by 
the  defendant  George  M.  Barrett  to  his  wife,  Mary  L.  Barrett, 
on  the  fourth  day  of  January,  1882,  for  a  tract  of  land  in 
Posey  County,  set  aside,  on  the  ground  that  such  deed  was 
fraudulent  and  void  as  against  the  plaintiff. 

The  third  paragraph  sought  to  have  the  deed  referred  to 
declared  and  adjudged  to  have  been  only  a  mortgage. 

The  fourth  paragraph  charged  that,  on  the  eighteenth  day 
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of  January,  1881,  George  M.  Barrett  and  Mary  L.  Barrett,  his 
wife,  executed  to  James  A.  Cooper  a  mortgage  on  a  particu- 
larly described  tract  of  land,  being  the  same  tract  named  in 
the  preceding  paragraphs,  to  secure  the  payment  of  the  sum 
of  $3,000;  that  afterwards,  on  the  fourth  day  of  January, 
1882,  the  said  George  M.  Barrett  conveyed  the  same  land  to 
his  said  wife,  Mary  Barrett,  and  caused  the  deed  conveying 
the  same  to  be  duly  recorded  in  the  recorder's  ofl&ce  of  Posey 
County;  that  in  January,  1884,  Cooper  obtained  a  judgment 
on  the  indebtedness  which  the  mortgage  was  given  to  secure, 
for  the  sum  of  $3,969,  and  a  decree  foreclosing  the  mortgage 
and  ordering  a  sale  of  the  mortgaged  lands;  that  on  the 
twenty-fourth  day  of  February,  1884,  the  said  Mary  L.  Bar- 
rett died  intestate,  leaving  the  said  G«orge  M.  Barrett  as  her 
husband,  and  the  other  defendants  as  her  children,  and  all  of 
them  as  her  only  heirs  at  law,  surviving  her;  that  the  said 
George  M.  Barrett  thereafter  requested  the  plaintiff  to  pay  off 
and  discharge  the  judgment  and  decree  of  foreclosure  ren- 
dered against  him,  as  above  stated,  and  to  take  from  him  a 
new  note  and  another  mortgage  on  the  same  land  to  secure 
the  repajTQent  of  the  amount  which  would  be  required  to  pay 
off  and  discharge  such  judgment  and  decree;  that  the  plain- 
tiff, in  response  to  such  request,  proposed  that  if  there  was 
nothing  against  said  land,  except  said  judgment  and  decree 
of  foreclosure,  and  his  title  to  the  land  was  good  and  perfect, 
he,  the  plaintiff,  would  pay  off  and  discharge  such  judgment 
and  decree,  and  take  a  new  note  and  another  mortgage;  but 
that  if  anything  had  intervened  since  the  execution  of  the 
mortgage  to  Cooper,  which  in  any  way  might  affect  his,  the 
said  George  M.  Barrett's,  title  to  the  land,  he,  the  plaintiff, 
would  take  an  assignment  of  the  judgment  and  decree;  that 
the  plaintiff,  continuing,  made  diligent  and  particular  inquir- 
ies of  him,  the  said  George  M.  Barrett,  whether  his  title  to 
the  land  was  clear  and  complete,  and  whether  any  encum- 
brance other  than  the  Cooper  mortgage  had  been  placed  upon 
the  land;  that,  in  answer  to  these  inquiries,  the  said  George 
M.  Barrett  falsely,  fraudulently,  and  corruptly  assured  the 
plaintiff  that  his  title  was  clear  and  complete,  and  that  there 
were  no  encumbrances  subsequent  to  the  execution  of  the 
Cooper  mortgage;  that,  relying  upon  such  assurances,  and 
believing  them  to  be  true,  the  plaintiff  did  not  make  any  fur- 
ther inquiry  or  examination  as  to  the  title  of  the  land,  and 
did  not  take  an  assignment  of  the  judgment  and  decree  in 
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favor  of  Cooper,  as  he  would  have  otherwise  done;  that,  for 
the  same  reason,  he,  the  plaintiff,  as  he  had  contingently  pro- 
posed to  do,  took  a  new  note  and  another  mortgage  on  the  land 
included  in  the  Cooper  mortgage  and  the  decree  of  foreclosure, 
to  secure  the  payment  of  such  note;  that  afterwards,  on  the 
first  day  of  May,  1884,  the  plaintiff,  in  pursuance  of  his  agree- 
ment with  the  said  George  M.  Barrett,  paid  to  Cooper  the 
amount  due  upon  his  judgment  and  decree  of  foreclosure, 
including  interest  and  costs,  and  caused  such  judgment  and 
decree  to  be  receipted  and  released,  and  to  be  discharged  of 
record.  Wherefore  the  plaintiff  prayed  that  the  release  and 
satisfaction  of  the  judgment  and  decree  in  favor  of  Cooper, 
entered  of  record  as  above  set  forth,  should  be  set  aside  and 
vacated,  and  that  he  might  be  subrogated  to  all  the  rights 
which  Cooper  had  held  in  such  judgment  and  decree,  upon 
his  surrendering  for  cancellation  the  new  note  and  subse- 
quent mortgage  executed  to  him  by  George  M.  Barrett. 

A  demurrer  was  sustained  as  to  the  first  paragraph  of  the 
complaint,  and  the  fourth  paragraph  was  held  to  be  insuflfi- 
cient  upon  demurrer  as  against  all  the  defendants  other  than 
'George  M.  Barrett,  who  were  minors,  and  who  appeared  by 
a  guardian  ad  litem.  Upon  the  issues  joined  on  the  second 
and  third  paragraphs  there  was  a  finding  and  a  judgment  for 
the  defendants. 

The  only  question  made  in  argument  here  is  upon  the 
sufficiency  of  the  fourth  paragragh  of  the  complaint.  The 
objections  urged  against  the  sufficiency  of  that  paragraph  are: 
1.  That,  upon  the  facts  alleged,  George  M.  Barrett  had  no 
authority  to  enter  into  any  contract  concerning,  or  to  execute 
to  the  plaintiff  a  mortgage  upon,  more  than  one  third  of  the 
tract  of  land  in  controversy;  and  2.  That  there  was  no  alle- 
gation that  George  M.  Barrett  was  insolvent,  and  that  conse- 
quently the  plaintiff  had  no  other  remedy  against  him  than 
that  of  subrogation  to  the  Cooper  mortgage. 

Subrogation  is  the  substitution  of  another  person  in  place  of 
a  creditor,  so  that  the  person  substituted  will  succeed  to  all 
the  rights  of  the  creditor  having  reference  to  the  debt  due  him. 
It  is  independent  of  any  merely  contractual  relations  between 
the  parties  to  be  affected  by  it,  and  is  broad  enough  to  include 
every  instance  in  which  one  party  is  required  to  pay  a  debt 
for  which  another  is  primarily  answerable,  and  which,  in 
equity  and  good  conscience,  ought  to  be  dischargtd  by  the 
latter. 
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Where  a  mortgage  is  executed  to  raise  money  to  discharge 
a  prior  encumbrance,  and  the  money  is  so  applied,  the  mort- 
gagee becomes  entitled  to  be  subrogated  to  the  rights  of  the 
prior  encumbrancer,  when  such  a  subrogation  is  made  neces- 
sary for  the  better  security  of  his  mortgage  debt:  Gilbert  v. 
Gilbert,  39  Iowa,  657. 

When  a  person  has  been  required  to  pay,  and  has  accord- 
ingly paid,  a  mortgage  executed  by  another,  he  is  entitled  to 
be  K abrogated  to  the  rights  of  the  mortgagee,  and  to  be  treated 
as  the  assignee  of  the  mortgage,  notwithstanding  the  mort- 
gage itself  may  have  been  canceled  and  the  mortgage  debt 
discharged.  In  such  a  case,  the  payment  of  the  mortgage 
debt  will  operate  as  a  discharge  of  the  mortgage,  or  in  the 
nature  of  an  assignment  of  it,  as  may  best  serve  the  purposes 
of  justice  and  the  reasonable  intent  of  the  parties  most  inter- 
ested. This  right  of  subrogation  does  not  depend  upon  the 
insolvency  of  the  mortgagor.  The  mortgagee  has  the  right  to 
enforce  or  foreclose  his  mortgage,  without  regard  to  the  sol- 
vency or  insolvency  of  the  mortgagor,  and  in  that  respect  the 
person  subrogated  succeeds  to  all  the  rights  of  the  mortgagee: 
Sheldon  on  Subrogation,  sees.  1-4,  11-13,  24,  44. 

The  conveyance  made  by  George  M.  Barrett  to  his  wife  was 
subject  to  all  the  equities  which  may  have  existed  between 
him  and  her,  as  well  as  between  him  and  his  creditors,  and 
also  to  the  Cooper  mortgage,  which  both  had  executed,  and 
with  the  payment  of  which  he  was  presumbably  chargeable: 
Brookville  National  Bank  v.  Kimble,  76  Ind.  195. 

His  relations  to  this  mortgage  were  not  changed  by  the 
death  of  his  wife.  While  continuing  to  occupy  these  relations 
to  the  mortgage,  he  arranged  to  have  it  paid  by  the  execution 
of  a  junior  and  partially  inefifectual  mortgage  to  the  plaintiff 
on  the  same  property.  Justice,  therefore,  requires  that  the 
plaintiff  shall  be  subrogated  to  the  rights  of  Cooper  in  the 
mortgage  of  which  his  (the  plaintiff's)  money  was  applied  in 
payment.  This  is  especially  so,  as  thereby  no  injustice  will 
be  inflicted  upon  the  children  of  Mrs.  Barrett.  Such  a  subro- 
gation will  place  them  in  no  worse  a  condition  than  they  oc- 
cupied before  the  Cooper  mortgage  was  discharged,  and  hence 
will  afford  them  no  just  cause  of  complaint. 

The  case  intended  to  be  made  by  the  paragraph  of  com- 
plaint under  consideration  would  have  been  better  stated  if 
there  had  been  a  direct  averment  that  the  plaintiff  had  no 
actual  knowledge  of  the  existence  of  the  conveyance  from 
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George  M.  Barrett  to  his  wife  at  the  time  he  paid  and  dis- 
charged the  Cooper  mortgage;  but  the  reasonable  inference 
from  what  is  allege^  is,  that  he  had  no  such  knowledge,  and 
that  he  failed  to  make  that  diligent  inquiry  which  would  have 
led  to  actual  knowledge  of  such  conveyance,  on  account  of 
material  and  micsleading  representations  made  to  him  as 
charged. 

The  judgment  \s  reversed,  with  costs,  and  the  cause  is  re- 
manded for  further  proceedings  not  inconsistent  with  this 
opinion. 

Subrogation.  —  The  doctrine  of  subrogation  includes  all  cases  "where  a 
debtor  must  dibcharge  his  debt  by  payment  to  one  not  the  original  creditor: 
Board  of  Supervisors  etc  v.  Alford,  65  Miss.  63;  7  Am.  St.  Rep.  637,  and  note; 
Meher  v.  Cole,  50  Ark.  361;  7  Am.  St.  Rep.  101;  Fears  v.  Albea,  69  Tex.  437; 
6  Am.  St.  Rep.  78;  Neely  v.  Jones,  16  W.  Va.  625;  37  Am.  Rep.  794;  Chris- 
man's  Adrdx  V.  Harman,  29  Gratt.  494;  26  Am.  Rep.  387;  Carter  v.  Neal,  24 
Ga.  346;  71  Am.  Dec.  136;  Herron  v.  Marshall,  5  Humph.  443;  42  Am.  Dec. 
444;  Hitdgin  v.  Hudyin,  6  Gratt.  320;  52  Am.  Dec.  124;  Groves  v.  Steel,  2  La, 
Ann.  480;  4  Am.  Dec.  551;  Gh-aJiam  v.  Campbell,  Meigs,  52;  33  Am.  Dec.  126; 
and  for  rights  of  surety  to  subrogation,  see  notes  to  Eddy  v.  Traver,  31  Am. 
Dec.  264;  Pott  v.  Natlians,  37  Id.  458;  Carter  v.  Jones,  49  Id.  428. 

Subrogation.  —  A  Stranger  or  a  Mere  Volunteer  has  no  right  to  sub- 
rogation, but  a  privity  of  contract  is  not  essential  to  support  it:  Mosier's  Ap- 
peal, 56  Pa.  St.  76;  93  Am.  Dec.  783,  and  note  789.  But  one  secondarily 
liable  is  entitled,  when  he  has  paid  the  debt,  to  the  benefit  of  any  securities 
which  the  creditor  may  hold  against  the  principal  debtor:  Forest  Oil  Co.'s 
Appeal,  118  Pa.  St.  138;  4  Am.  St.  Rep.  584,  and  note  588. 

Subrogation.  —  If  a  Person  Advancing  Money  to  Pay  off  a  Mort- 
gage, under  agreement  with  the  owner  of  the  equity  of  redemption  that  it 
■hould  be  assigned  to  him  as  security  for  the  money  advanced,  takes  a  dis- 
charge of  the  mortgage,  he  is  still  entitled  to  be  subrogated  to  the  rights  of 
the  mortgagee:  Fears  v.  Albea,  69  Tex.  437;  5  Am.  St.  Rep.  78.  It  is  only 
when  the  payment  of  encumbrances  is  necessary  to  protect  the  rights  of  the 
payor,  or  when  they  are  paid  in  pursuance  of  an  agreement  with  the  debtor, 
that  the  payor  can  hold  the  encumbrances  as  security  for  the  money  ad- 
vanced by  him,  that  the  payor  will  be  subrogated  to  the  rights  of  the  holder 
of  such  liens:  Wliiie  v.  Cannon,  126  111.  412;  Henaon  v.  Heed,  71  Tex.  726. 
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Trade-makks.  —  Whekb  It  Appears  that  Trade-mark  was  Used  to 
Secure  Benefit  to  User  at  the  expense  of  the  owner,  and  that  it  was 
not  simply  used  in  good  faith  for  the  purpose  of  explanation  or  informa- 
tion, the  just  presumption  is,  that  the  person  so  using  the  trade-mark 
intends  to  deceive,  and  that  he  will  probably  succeed  in  his  purpose, 
and  the  courts  will  restrain  such  wrongful  use. 

"Where  Similitude  is  in  Substantial  Parts  of  Trade-mark,  there  is 
Infringement,  and  an  evasive  attempt  to  hide  the  similarity,  or  a  color- 
able explanation  which  appears  to  be  made  for  the  purpose  of  escaping 
the  effect  of  a  wrongful  use  of  the  trade-mark,  will  not  defeat  the  owner's 
right  to  an  injunction. 

"Trade-mark  Containing  Words,  "The  Akron  Dental  Rubber,"  is 
Infringed  by  the  use  of  a  label  containing  the  words,  "Non-secret  Den- 
tal Vulcanite,  made  according  to  our  analysis  of  the  Akron  Dental 
Rubber,"  the  last  three  words  being  prominently  displayed  in  large 
type,  and  printed  in  different  colored  ink  from  the  preceding  words,  and 
injunction  will  lie  to  restrain  the  infringement. 

In  Contention  as  to  Infringement  of  Trade-mark,  Evidence  as  to 
Quality  of  the  articles  manufactured  by  the  respective  parties  is  im- 
material. 

ToBT.  —  Independent  Tort  cannot  be  Made  a  defense  against  another 
tort,  either  by  way  of  set-off  or  counterclaim. 

'Witnesses  —  Rule  of  Procedure  in  Case  of  Contempt.  —  Where  a  wit- 
ness under  examination  before  an  officer  not  having  power  to  punish  for 
contempt  refuses  to  answer  a  proper  question,  the  officer  should  report 
to  a  court  having  jurisdiction,  and  ask  it  to  compel  an  answer  or  punish 
the  contumacious  witness. 

Witnesses  —  Assistance  of  Coubts  in  Seourino  Testimony. — On  Prin- 
ciple op  Comity,  courts  of  state  where  a  deposition  is  taken  to  be 
used  in  another  state  will  exercise  their  authority,  when  appropriately 
invoked,  to  secure  competent  testimony,  and  will  assist  an  officer  within 
their  jurisdiction,  when  assistance  is  properly  asked,  to  secnre  answers 
to  competent  questions. 

H.  S.  Robertson,  for  the  appellant. 

W.  P.  Breen,  R.  C.  Bell,  and  S.  L.  Morris,  for  the  appellee. 

Elliott,  J.  The  appellee  is  and  long  has  been  engaged  in 
^he  manufacture  and  sale  of  an  article  used  in  dentistry,  and 
•the  trade-mark,  printed  upon  each  box  or  package,  is  "  The 
Akron  Dental  Rubber."  The  apppellant  is  engaged  in  the 
same  line  of  business,  and  manufactures  and  sells  an  article 
which  he  claims  is  the  same  as  that  manufactured  and  sold 
iby  the  appellee.  He  puts  the  articles  in  boxes  of  a  different 
fihape  and  material  from  those  used  by  the  appellee,  and  has 
printed  on  them  these  words:  "  Non-secret  Dental  Vulcanite, 
made  according  to  our  analysis  of  the  Akron  Dental  Rub- 


Nor.  1888.]      Keller  v.  B.  F.  Goodrich  Co.  89 

ber."  The  words  preceding  the  words  "  Akron  Dental  Rub- 
ber" are  printed  in  black  ink  and  large  type.  The  words 
*'  Akron  Dental  Rubber "  are  printed  in  red  ink,  the  type  is 
is  large,  and  the  words  are  prominently  displayed.  They 
are  so  printed  and  arranged  as  to  readily  and  quickly  catch 
the  eye.  They  are  followed  by  the  formula  for  the  prepara- 
tion of  the  article,  also  printed  in  red  ink,  but  in  very  small 
type. 

The  contention  of  the  appellee,  which  prevailed  below,  is 
that  in  using  the  words  "Akron  Dental  Rul.ber"  as  the  ap- 
pellar^  did  he  infringed  its  trade-mark;  the  appellant,  on  the 
oih'  hand,  contends  that  there  was  no  infringement,  because 
the  label  used  by  him  does  not  assert  that  the  article  is  the 
"Akron  Dental  Rubber,"  but  informs  the  public  that  it  is  a 
non-secret  vulcanite,  manufactured  according  to  an  analysis 
of  the  "Akron  Dental  Rubber,"  and  that  the  similarity  is  not 
such  as  is  likely  to  mislead. 

We  should,  perhaps,  be  able  to  sustain  the  views  of  the 
appellant's  counsel,  if  it  were  not  that  the  words  constituting 
the  appellee's  trade-mark  are  printed  in  colors  that  attract 
attention  at  once,  and  are  so  prominently  displayed  as  to 
catch  and  hold  the  eye. 

What  should  be  the  rule  where  the  use  of  a  trade-mark  is 
made  by  a  rival  in  business  of  the  owner  of  the  mark  for  the 
simple  purpose  of  apprising  the  public  that  his  (the  rival's) 
article  is  manufactured  from  the  same  formula  as  that  used 
by  the  owner  of  the  trade-mark,  and  this  information  is  so 
given  as  to  fairly  indicate  that  the  words  are  in  gbod  faith 
used  solely  for  the  purpose  of  imparting  information,  we  need 
not  inquire  or  decide;  for  we  are  satisfied  that  it  must  be  ad- 
judged that  the  appellant  has  not  so  used  the  words  consti- 
tuting the  trade-mark  of  the  appellee  as  to  indicate  that  he 
employed  them  in  good  faith,  and  for  the  sole  purpose  of 
informing  dealers  that  the  article  is  prepared  according  to 
the  formula  used  by  the  appellee.  The  manner  in  which  the 
words  that  form  the  appellee's  trade-mark  are  printed  is  such 
as  to  make  them  very  conspicuous,  thus  indicating  the  pur- 
pose of  the  appellant  to  reap  some  advantage  from  the  trade- 
mark, and  not  merely  to  impart  information.  If  the  object 
had  been  to  impart  information  simply,  it  is  evident  that  no 
euch  prominence  would  have  been  given  those  words.  As  a 
matter  of  law,  the  judgment  must  be  that  the  words,  as  used 
and  printed  by  the  appellant,  are  likely  to  mislead  dealers, 
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and  that  they  indicate  the  purpose  of  the  appellant  to  secure 
an  advantage  from  the  use  of  the  words  constituting  the 
trade-mark.  Adjudging,  as  we  do,  that  this  effect  must  be 
attributed  to  the  mode  of  printing  and  displaying  the  trade- 
mark, we  cannot  avoid  the  conclusion  that  the  appellant  has 
invaded  the  rights  of  the  appellee. 

The  words  so  prominently  displayed  are  not  simply  words 
of  similar  sound  and  meaning  as  those  chosen  by  the  appel- 
lee, but  they  are  the  identical  words.  It  is  true  that  other 
words  are  associated  with  them,  but  the  words  of  the  trade- 
mark are  so  prominently  displayed,  arranged,  and  printed  as 
to  make  it  appear  that  they  designate  the  article  contained 
in  the  box  or  package,  thus  indicating  that  they  were  used  for 
the  purpose  of  conveying  information  as  to  the  composition 
of  the  article  manufactured  by  the  appellant.  The  trade- 
mark is  given  the  prominent  position,  and  the  other  words 
are  placed  in  subordinate  ones.  It  is  easy  to  perceive  that 
the  words  "Akron  Dental  Rubber"  might  well  be  taken 
as  designating  the  article  sold  by  the  appellant,  and  thus  de- 
ceive purchasers.  As  we  have  shown,  the  purpose  of  the 
appellant  in  so  conspicuously  displaying  the  trade-mark 
adopted  by  his  competitor  was  not  to  enable  him  to  explain 
the  method  of  manufacturing  the  product  he  offered  for  sale, 
and  as  this  was  not  his  purpose,  the  only  reasonable  hypothe- 
sis upon  which  his  conduct  can  be  accounted  for  is,  that  his 
purpose  was  to  secure  an  advantage  from  the  use  of  his  rival's 
trade-mark.  Either  his  purpose  was  to  explain,  or  it  was  to 
wrong  hie  competitor;  it  was  not  his  purpose  to  explain,  and 
therefore  it  must  have  been  his  purpose  to  do  injury  to  his 
competitor. 

As  it  was  the  purpose  of  the  appellant  to  do  wrong,  it  is  the 
duty  of  the  courts  to  prevent  its  accomplishment,  since  to  do 
otherwise  would  be  to  permit  a  wrong-doer  to  secure  an  ad- 
vantage from  his  own  wrong.  This  conclusion,  with  all  its 
necessary  incidents,  results  when  it  is  affirmed  that  this  was 
the  appellant's  purpose,  and  if  that  was  his  purpose,  he  should 
not  be  permitted  to  persist  in  a  course  that  may  probably  re- 
sult in  loss  to  his  competitor  or  in  the  deception  of  others. 
Where  it  appears  that  a  trade-mark  is  used  for  the  purpose  of 
securing  a  benefit  at  the  expense  of  its  owner,  the  person  who 
uses  it  must  be  presumed,  unless  the  contrary  appears,  to  in- 
tend to  deceive  dealers,  and  if  this  intention  does  appear,  or 
is  to  be  presumed,  it  should  be  held  that  what  is  intended 
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will  probably  result.  Where,  therefore,  it  appears  that  ihe 
trade-mark  was  used  to  secure  benefit  to  the  user  at  the  ex- 
pense of  the  owner,  and  that  it  was  not  simply  used  in  good 
faith  for  the  purpose  of  explanation  or  information,  the  just 
presumption  is,  that  the  person  so  using  the  trade-mark  in- 
tends to  deceive,  and  that  he  will  probably  succeed  in  his  pur- 
pose. This  -being  true,  the  courts  should  restrain  him  from 
persisting  in  his  wrong. 

It  is  difficult,  if  not  impossible,  to  deduce  any  general  rule 
from  the  depisions  under  which  a  particular  case  can  be  placed. 
As  held  by  Mr.  Justice  Bradley  in  Celluloid  Mfg.  Co.  v.  Cello- 
nite  Mfg.  Co.,  32  Fed.  Rep.  94,  "  each  case  must  be  determined 
on  its  own  circumstances."  It  was  held  in  that  case  that  the 
defendant,  by  employing  the  words  "  Cellonite  Manufacturing 
Company,"  infringed  the  trade-mark  "  Celluloid  Manufactur- 
ing Company,"  the  court  saying,  among  other  things,  that 
"similarity,  not  identity,  is  the  usual  recourse  when  one  party 
seeks  to  benefit  himself  by  the  good  name  of  another.  What 
similarity  is  sufiicient  to  efiect  the  object  has  to  be  determined 
in  each  case  by  its  own  circumstances.  We  may  say,  generally, 
that  a  similarity  which  would  be  likely  to  deceive  or  mislead 
an  ordinary  unsuspecting  customer  is  obnoxious  to  the  law." 

In  Wotherspoon  v.  Currie,  L.  R.  5  H.  L.  508,  the  labels  are 
set  forth,  and  an  inspection  of  them  clearly  shows  that  the  in- 
fringement was  not  so  clearly  apparent  as  in  the  case  before 
us,  yet  it  was  held  that  the  complainant  was  entitled  to  an 
injunction.  There  is  one  passage  in  the  opinion  in  that  case 
which  so  forcibly  applies  to  the  present  that  we  quote  it. 
"  There  is,"  said  the  lord  chancellor,  "  a  passage  in  the  re- 
spondent's answer  in  which  he  says:  '  There  is  no  reason  in 
the  world  why  I  should  take  the  name,  because  I  manufacture 
something  superior,  and  at  a  cheaper  price;  therefore  why 
should  I  take  the  name  of  the  plaintifi"s?'  Well,  then,  one 
naturally  asks,  why  should  he  do  anything  to  lead  people  to 
suppose  that  his  name  is  to  be  in  any  way  associated  with 
Glenfield,  or  this  inferior  artiole  (as  he  says)  with  his  ?"  So 
may  we  ask  here,  why  should  the  appellant,  doing  business  in 
Fort  Wayne,  Indiana,  do  anything  to  associate  his  name  with 
Akron,  in  the  state  of  Ohio?  The  natural  presumption  is,  that 
he  expected  to  derive  benefit  from  it,  and  secure  buyers  from 
among  those  who  had  bought  and  used  the  Akron  dental  rub- 
ber. If  we  may  assume,  as  we  justly  may,  that  he  intended 
to  mislead,  and  not  in  good  faith  to  convey  information,  we 
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must  carry  this  assumption  to  its  logical  consequences,  and 
assert  that  his  act  was  likely  to  accomplish  what  he  intended 
it  should. 

The  case  from  which  we  have  quoted  is  approved  and  fol- 
lowed in  Johnston  v.  Ewing,  L.  R.  7  App.  C.  219,  and  of  it  the 
■court  said:  "In  the  Glenfield  Starch  case  ( Wotherspoon  v.  Cur- 
He),  the  difference  between  the  two  labels  was  very  obvious 
to  the  eye,  even  upon  the  most  cursory  inspection;  and  they 
were  both  intended  for  markets  where  the  English  language 
{in  which  they  were  throughout  written)  was  understood. 
But  the  use  of  the  characteristic  word  *  Glenfield '  was  enough 
for  the  purposes  of  deception." 

The  labels  used  by  the  opposing  parties  appear  at  full 
length  in  Metcalfe  v.  Brand,  86  Ky.  331,  9  Am.  St.  Rep.  282; 
and  the  similarity  between  them  was  not  so  great  as  between 
the  labels  before  us,  yet  an  injunction  was  awarded.  We  col- 
lect and  cite,  without  comment,  other  cases  which  support  our 
conclusion:  Siegert  v.  Findlater,  L.  R.  7  Ch.  Div.  801;  McAn- 
drew  V.  Bassett,  10  Jur.,  N.  S.,  550;  Newman  v.  Alvord,  51  N.  Y. 
189;  10  Am.  Rep.  588;  Edelsten  v.  Edelsten,  1  De  Gex,  J.  &  S. 
185;  McCartney  v.  Garnhart,  45  Mo.  593;  100  Am.  Dec.  397; 
Partridge  v.  Menck,  2  Barb.  Ch.  101. 

We  conclude  this  branch  of  the  case  by  affirming  that  where 
the  similitude  is  in  the  substantial  parts  of  a  trade-mark, 
there  is  an  infringement;  and  that  an  evasive  attempt  to  hide 
the  similarity,  or  a  colorable  explanation  which  appears  to  be 
made  for  the  purpose  of  escaping  the  effect  of  a  wrongful  use 
of  the  trade-mark,  will  not  defeat  the  owner's  right  to  an  in- 
junction. 

It  is  settled  upon  sound  principle  that  an  independent  tort 
cannot  be  made  a  defense  against  another  tort,  either  by  way 
of  set-off  or  counterclaim:  Standley  v.  Northwestern  M.  L.  Ins. 
Co.,  95  Ind.  254;  Terre  Haute  etc.  R.  R.  Co.  v.  Pierce,  95  Id. 
496;  Sterne  v.  First  National  Bank,  79  Id.  560;  Washburn  v. 
Roberts,  72  Id.  213;  Shelly  v.  Vanarsdoll,  23  Id.  543;  Lovejoy 
V.  Robinson,  8  Id.  399;  Conner  v.  Winton,  7  Id.  523.  The  de- 
cisions are  harmonious,  and  they  are  right.  The  rule  they 
declare  supports  the  ruling  of  the  trial  court  upon  the  appel- 
lant's counterclaim. 

Corson,  one  of  the  witnesses  for  the  appellee,  after  having 
testified  that  the  article  manufactured  by  the  appellant  was 
inferior  to  that  manufactured  by  the  appellee,  was  asked 
«vhether  the  formula  from  which  it  was  prepared  was  not  the 
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Bame  as  that  lised  by  the  appellant,  and  he  declined  to  an- 
swer, because  to  answer  would  be  to  reveal  a  trade  secret. 
The  appellant  moved  to  suppress  the  entire  deposition  of  the 
witness.  The  rule  for  which  appellant  contends  would  result 
in  punishing  the  party,  and  not  the  witness,  and  the  modern 
rule  in  analogous  cases  is  not  to  make  the  party  suffer,  but  to 
punish  the  contumacious  witness:  State  v.  Thomas,  111  Ind. 
515,  and  authorities  cited.  We  are  not  now  prepared  to  as- 
sent to  the  views  of  appellant's  counsel  on  this  question  of 
procedure;  we  are,  on  the  contrary,  inclined  to  the  opinion 
that  the  rule  of  procedure  is  this:  Where  a  witness  under 
examination  before  an  officer  not  having  power  to  punish  for 
contempt  refuses  to  answer  a  proper  question,  the  officer 
should  report  to  a  court  having  jurisdiction,  and  ask  it  to 
compel  an  answer  or  punish  the  contumacious  witness.  On 
the  principle  of  comity,  the  courts  of  the  state  where  a  depo- 
sition is  taken  to  be  used  in  another  state  will  exercise  their 
authority,  when  appropriately  invoked,  to  secure  competent 
testimony,  and  will  assist  an  officer  within  their  jurisdiction^ 
when  assistance  is  properly  asked,  to  secure  answers  to  com- 
petent questions.  We  doubt  very  much  whether  the  witness 
was,  in  any  event,  bound  to  answer  the  question,  since  an  an- 
swer would  have  disclosed  a  trade  secret.  A  manufacturer 
who  has  discovered  a  method  of  preparing  a  valuable  article 
has  a  property  in  his  discovery,  and  to  compel  him  to  make 
known  his  process  might  entirely  destroy  the  value  of  that 
property.  There  are  authorities  affirming  that  a  witness  is 
not  bound  to  disclose  the  trade  secrets;  but  we  do  not  decide 
the  question  of  their  applicability,  as  we  have  concluded  that 
the  question  arising  on  the  denial  of  the  appellant's  motion 
may  be  otherwise  disposed  of,  and  the  appeal  be  adjudged 
not  maintainable.  Our  judgment  on  this  point  is,  that  the 
evidence  as  to  the  quality  of  the  articles  manufactured  by  the 
respective  parties  was  not  material,  and  if  not  material,  its 
admission  could  not  have  harmed  the  appellant.  It  is  not 
important  which  manufactures  the  better  article;  for  if  the 
trade-mark  of  the  appellee  was  valuable  to  him,  the  appellant 
had  no  right  to  use  it.  Whether  his  article  was  superior  or 
inferior  is,  therefore,  immaterial.  Its  superiority,  if  conceded, 
would  not  entitle  him  to  invade  his  competitor's  rights  by  ap- 
propriating his  trade-mark.  On  this  point  the  authorities  are 
well  agreed. 

Judgment  afi&rmed. 


94  Enyeabt  v.  Kepler.  [Indiana, 

Trade -MABKs.  —  To  Constitutb  a  Violation  or  the  Right  of  Prop- 
erty IN  A  Trade-mabe,  it  is  not  necessary  that  the  trade-mark  itself  should 
be  imitated;  any  similitude  such  as  will  destroy  the  efficacy  of  the  trade- 
mark is  a  violation  of  it:  Avery  v.  Meikle,  85  Ky.  435;  7  Am.  St.  Rep.  604. 

Trade-marks.  —  The  General  Doctrine  of  Trade- marks  is  discussed 
in  a  note  to  Partridge  v.  Menck,  47  Am.  Dec.  284-299. 

Trade-marks.  —  The  Usr  of  Defendant's  Own  Name  on  a  Spurious 
Trade-mark  is  no  defense  to  a  bill  for  an  injunction  to  restrain  the  piracy: 
PraU'a  Appeal,  117  Pa.  St.  401;  2  Am.  St.  Rep.  676,  and  note  681. 

Contempt  Committed  by  a  Witness.  —  An  order  to  punish  a  witness  for 
a  contempt  in  refusing  to  answer  questions  in  proceedings  supplementary  to 
an  execution  before  a  referee  may  be  made  by  a  judge  out  of  court:  Laihrop 
V.  aapp,  40  N.  Y.  328;  100  Am.  Dec.  493. 

Counterclaim.  —  A  general  discussion  of  this  subject  appears  in  the  note 
to  Oregg  v.  James,  12  Am.  Dec.  152-157;  note  to  Woodruff  \.  Oamer,  89  Id. 
482-489;  note  to  Andre  v.  Morris,  7  Am.  St.  Rep.  658,  659.  There  can  be 
no  set-off  when  the  claims  are  not  mutual;  a  joint  demand  cannot  be  set  off 
against  a  separate  demand:  Ingols  v.  Plimpton,  10  Col.  635.  A  defendant 
cannot  avail  himself  ia  an  action  for  a  trespass  upon  Ijuid  of  a  counterclaim 
for  taxes  paid  by  him  thereon:  Davidson  v.  Roundtree,  69  Wis.  655.  In  an 
action  for  damages  for  an  assault  and  battery,  the  injury  to  the  defendant 
which  provoked  the  offense  is  not  connected  with  the  subject  of  the  action, 
and  cannot  be  pleaded  as  a  counterclaim:  Ward  v.  Blackwood,  48  Ark.  396. 
And  an  analogous  case  is  Christy  v.  Jones,  39  Kan.  183,  where,  in  an  action 
before  a  justice  of  the  peace  to  recover  a  balance  due  upon  a  book-account, 
the  defendant  filed  an  alleged  set-off  for  damages  to  her  crop  by  the  stock  of 
the  plaintiff,  such  counterclaim,  not  arising  from  any  contract  express  or  im- 
plied, could  not  be  pleaded  as  such.  And  in  Hopkins  v.  Stockdale,  117  Pa.  St. 
3G5,  it  was  held  that  a  set-off  by  way  of  an  open  account  or  by  a  claim  for 
unliquidated  damages  arising  from  the  breach,  of  an  entirely  independent 
contract  was  inadmissible  to  a  scire/aciaa  to  revive  a  judgment. 
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Conveyance  to  Husband  and  Wife  Vests  in  Them  an  estate  by  the 
entireties  in  which  neither  can  convey  any  interest  without  the  assent 
of  the  other,  unless  their  marital  relation  has  been  severed  by  divorce. 

Onrvf-YANCE  BY  Husband  to  Wife  of  Lands  of  Which  They  are  Ten- 
ants BY  the  Entireties  is  valid,  and  divests  him  of  all  estate  in  the 
land,  and  converts  her  estate  into  an  estate  in  fee  and  in  severalty. 
Her  assent  to  such  conveyance  is  sufficiently  manifested  by  its  acceptance 
by  her,  and  her  subsequent  disposition  of  the  property  by  wilL 

W.  F.  Medskcr  and  C.  E.  Shiveley,  for  the  appellant. 

T.  J.  Study,  for  the  appellees. 

Olds,  J.     This  is  an  action  to  quiet  title  to  real  estate. 
The  complaint  alleges  that  the  appellant,  the  plaintiff,  below, 
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is  the  owner  in  fee-simple  and  entitled  to  the  possession  of  the 
following  described  real  estate  in  the  county  of  Wayne  and 
state  of  Indiana,  to  wit:  The  north  half  of  the  northeast  quar- 
ter of  section  12,  in  township  16  north,  of  range  12  6ast,  con- 
taining eighty  acres  more  or  less;  that  he  acquired  title  to 
the  real  estate  in  the  following  manner,  i.  e.:  On  the  twenty- 
third  day  of  December,  1876,  one  Abiram  Boyd,  who  was  then 
and  there  the  owner  in  fee  of  said  lands,  and  in  possession 
thereof,  executed  and  delivered  a  deed,  with  covenants  of 
warranty,  conveying  said  lands  to  Martha  Enyeart  and  Wil- 
liam Enyeart,  the  plaintiff,  who  were  then  and  there  husband 
and  wife;  that  afterwards,  on  the  fifteenth  day  of  December, 
1880,  and  while  the  plaintiff  and  his  said  wife  were  owning 
and  in  possession  of  said  real  estate,  the  plaintiff  executed 
and  delivered  to  his  said  wife,  Martha  Enyeart,  a  quitclaim 
deed  purporting  to  convey  said  real  estate  to  his  wife,  in 
which  deed  his  wife  did  not  join;  that  on  the  eighth  day  of 
December,  1885,  said  Martha,  while  the  wife  of  the  plaintiff, 
departed  this  life,  testate,  at  the  county  of  Wayne  and  state 
of  Indiana,  at  which  time  said  Martha  and  plaintiff  were  oc- 
cupying said  land;  that  Martha  devised  the  whole  of  said 
land  to  the  defendants;  that  under  the  provisions  of  the  will 
defendants  are  claiming  an  interest  in  said  real  estate  adverse 
to  the  plaintiff,  which  claim  is  without  right  and  unfounded, 
and  a  cloud  upon  the  plaintiff's  title;  that  the  deed  executed 
by  the  plaintiff  to  his  wife  is  void  and  of  no  effect,  and  plain- 
tiff takes  the  said  real  estate  as  surviving  husband  and  widower 
of  his  deceased  wife,  Martha  Enyeart.  Prayer  for  judgment 
quieting  title. 

Appellees  demurred  to  the  complaint,  for  the  reason  that  it 
did  not  state  facts  sufl&cient  to  constitute  a  cause  of  action. 
The  court  sustained  the  demurrer.  Plaintiff  refused  to 
amend,  and  the  court  rendered  judgment  upon  demurrer  for 
appellees.  The  ruling  of  the  court  in  sustaining  the  demurrer 
1 3  the  complaint  is  assigned  as  error. 

The  conveyance  of  the  land  by  Abiram  Boyd,  who  owjaed 
t  le  same  in  fee-simple,  to  William  B.  and  Martha  Enyeart, 
husband  and  wife,  vested  the  title  in  them  by  entireties.  It 
is  insisted  by  counsel  for  the  appellant  that  the  quitclaim 
deed  by  appellant  to  his  wife  was  void  for  the  reason  that  the 
husband  had  no  such  interest  in  the  land  as  he  could  convey 
to  the  wife;  that  an  estate  vested  in  the  husband  and  wife  by 
entiireties  cannot  be  conveyed  by  the  husband  without  the  wife 
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joining  in  the  deed,  and  that  a  deed  direct  from  the  husband 
to  the  wife  is  void,  and  passes  no  title,  and  the  husband,  as 
Burvivor,  takes  the  whole  title. 

The  rule  in  regard  to  estates  by  entirety  is,  that  neither  ten- 
ant can  sever  the  union  of  interest  without  the  consent  of  the 
other;  but  this  is  construed  to  mean  that  the  one  cannot  sever 
the  interest  or  make  any  disposition  of  the  estate  so  as  to  affect 
the  riglit  of  survivorship.  In  the  case  of  Washburn  v.  BurnSy 
84  N.  J.  L.  18,  the  court,  in  speaking  of  the  husband's  rights 
in  an  estate  by  entirety,  says:  "The  limit  of  this  right  of  the 
husband  is,  that  he  cannot  do  any  act  to  the  prejudice  of  the 
ulterior  rights  of  the  wife":  1  Bishop  on  Married  Women^ 
Bee.  622;  Ames  v.  Norman,  4  Sneed,  683;  70  Am.  Dec.  269. 
There  is  a  discrepancy  in  the  authority  as  to  the  right  of  the 
husband  to  convey  or  encumber  his  interest  in  the  estate  with- 
out the  assent  of  the  wife,  and  as  to  whether  or  not  the  inter- 
est of  the  husband  is  liable  to  sale  on  execution  against  him, 
some  authorities  holding  that  he  may  convey  or  encumber  his 
interest  by  deed  without  the  assent  of  the  wife,  and  that  his 
interest  is  subject  to  sale  on  execution,  and  that  such  deed  or 
sale  passes  all  the  title  of  the  husband  in  the  land,  and  in 
case  the  husband  survives  the  wife,  the  purchaser  takes  the 
fee  in  the  land;  but  by  a  long  line  of  decisions  in  our  own 
state,  it  is  held  that  the  husband  cannot  convey  or  encumber 
his  interest  in  the  land  without  the  assent  of  the  wife,  and 
that  his  interest  is  not  subject  to  sale  on  execution. 

1  Washburn  on  Real  Property,  5th  ed.,  page  706,  section  2, 
in  treating  of  estates  by  entirety,  says:  "In  such  case,  th& 
survivor  does  not  take  as  a  new  acquisition,  but  under  th& 
original  limitation,  his  estate  being  simply  freed  from  partici- 
pation by  the  other;  so  that  if,  for  instance,  the  wife  survive, 
and  then  dies,  her  heirs  would  take  to  the  exclusion  of  the 
heirs  of  the  husband." 

It  is  the  prevailing  doctrine  that  a  severance  of  the  marital 
relation  by  divorce  also  severs  the  estate,  and  after  divorce 
they  no  longer  hold  by  entirety,  but  as  joint  tenants,  or  ten- 
ants in  common,  owing  to  the  different  policies  and  laws  of 
the  states:  2  Bishop  on  Marriage  and  Divorce,  6th  ed.,  sec. 
716;  Harrer  v.  Wallner,  80  111.  197.  It  may  be  regarded  as 
settled  by  the  weight  of  authority  that  the  husband's  interest 
in  the  real  estate  is  vested  in  him  by  the  deed;  that  on  the 
death  of  the  wife,  the  estate  is  simply  freed  from  participation 
by  her.    The  husband  and  wife  are  each  seised  of  the  whole 
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estate,  and,  under  the  decisions  of  this  state,  they  have  equal 
rights  to  the  possession,  the  survivor  taking  the  whole  estate- 
upon  the  death  of  his  co-tenant.  It  follows,  therefore,  that, 
the  husband,  the  appellant  in  this  case,  at  the  time  he  exe- 
cuted the  quitclaim  deed  to  his  wife,  had  an  interest  in  the* 
real  estate;  that  he  was  seised  of  the  whole  estate  by  a  title- 
which  would  descend  to  his  heirs,  subject  only  to  be  defeated 
by  the  wife  surviving  him,  in  which  event  she  would  take  the 
whole  of  the  estate. 

It  remains  then  to  be  determined  whether  the  husband  car* 
convey  such  title  as  he  has  in  the  real  estate  to  the  wife  by 
deed  direct  from  him  to  his  wife. 

In  the  case  of  Dodge  v.  Kinzy,  101  Ind.  102,  the  court  col- 
lects the  authorities  on  this  question,  and  holds  that  a  mort-^ 
gage  executed  by  the  husband  and  wife  on  an  estate  held  by 
entirety  securing  the  individual  debt  of  the  husband  is  void 
both  as  to  the  husband  and  wife.  That  decision  is  based  upon 
the  theory  that  the  law  of  this  state  prohibits  and  makes  void 
the  contract  of  the  wife  encumbering  her  real  estate  as  se- 
curity for  the  debt  of  the  husband,  and  the  mortgage  being 
void  as  to  the  wife,  it  had  no  greater  force  than  if  executed 
by  the  husband  without  the  wife  joining.  The  former  de- 
cisions of  this  court  being  to  the  effect  that  the  husband  could 
not  encumber  or  convey  said  estate  without  the  assent  of  the 
wife,  her  void  act  in  joining  in  the  mortgage  did  not  operate 
as  an  assent  on  the  part  of  the  wife,  hence  the  mortgage  was. 
void  as  to  both. 

No  disabilities  attach  to  the  husband  to  affect  his  convey- 
ance of  real  estate.  He  can  receive  and  convey  title  just  the 
same  as  if  he  were  unmarried,  except  that  he  cannot  dispose 
of  or  in  any  manner  affect  the  inchoate  right  of  his  wife  in 
and  to  his  real  estate.  The  decisions  of  this  court  only  go  so 
far  in  regard  to  estates  by  entireties  as  to  hold  that  the  hus- 
band cannot  convey  or  encumber  the  estate  without  the  assent 
of  the  wife;  upon  the  contrary,  it  is  manifestly  true  that  he 
can  convey  and  encumber  said  estate  by  and  with  the  assent 
of  the  wife  by  her  joining  in  the  deed,  except  in  case  of  a 
mortgage  or  encumbrance  of  suretyship  on  the  part  of  th© 
wife,  her  contract  of  suretyship  being  absolutely  void. 

By  the  laws  of  this  state,  and  the  decisions  of  this  court, 
the  husband  may  convey  his  interest  in  real  estate  held  in 
any  other  manner  tnan  by  entirety,  and  may  convey  such 
interest  by  and  with  the  assent  of  the  wife,  unless  the  assent 
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of  the  wife  be  given  to  secure  the  debt  of  the  husband.  la 
the  case  of  suretyship  she  is  prohibited  from  giving  her  as- 
sent, and  if  given,  it  is  void  and  of  no  effect.  There  is  no  in- 
hibition on  the  wife's  right  to  receive  title  to  real  estate. 
This  being  the  status  of  the  parties,  we  can  see  no  good  reason 
why  the  husband  cannot  convey  title  to  real  estate  to  the  wife, 
and  the  wife  receive  title  from  him.  The  decisions  of  the  court 
only  go  to  the  effect  that  the  husband  cannot  convey  his  in- 
terest in  an  estate  by  entirety  without  the  assent  of  the  wife. 
In  the  case  of  a  conveyance  by  the  husband  to  the  wife  of  his 
interest,  and  her  acceptance  of  the  deed,  it  operates  as  a  relin- 
quishment of  the  husband's  right  as  survivor. 

As  in  this  case  the  husband  conveys  the  real  estate  in 
question  to  the  wife,  and  she  accepts  the  deed,  and  after- 
wards disposes  of  the  real  estate  by  will,  this  would  constitute 
such  an  assent  on  the  part  of  the  wife  within  the  meaning  of 
the  decisions  of  this  court  as  would  make  the  deed  valid  and 
pass  the  title  to  the  wife;  if,  indeed,  it  can  be  said  in  case 
of  a  conveyance  of  the  husband's  interest  to  the  wife  any 
assent  is  necessary  more  than  the  acceptance  of  the  deed,  as 
such  a  conveyance  does  not  attempt  to  take  from,  but  rather 
add  to,  her  interest  in  the  land. 

By  some  of  the  early  decisions  of  this  court  it  was  held 
that  a  deed  direct  from  husband  to  wife  was  void  in  law,  but 
would  be  upheld  in  equity.  In  the  discussion  of  the  validity 
of  a  deed  direct  from  the  husband  to  the  wife,  in  the  case  of 
Thompson  v.  Mills,  39  Ind.  528,  we  think  the  court  laid  down 
the  proper  doctrine.  The  court  in  that  case  says:  "As  the 
fact  is  recognized  that  the  husband  may,  by  deed,  made 
directly  to  his  wife,  convey  real  estate  to  her,  and  the  convey- 
ance will  be  upheld,  why  not  apply  to  such  conveyances  the 
same  rules  which  are  applied  to  conveyances  between  other 
parties,  that  is,  hold  them  valid  until  some  legal  reason  has 
been  shown  for  setting  them  aside?" 

The  deed  from  appellant  to  his  wife  was  valid,  and  passed 
all  the  interest  the  husband  had  in  the  land  to  his  wife.  Sup- 
pose the  husband  and  wife  should  have  joined  in  a  deed  and 
conveyed  the  land  to  a  third  person,  and  such  third  person 
conveyed  the  land  to  the  wife,  the  legal  title  would  have 
passed  from  the  husband  and  wife  and  been  received  back  by 
the  wife.  If  they  could  convey  title  in  that  manner,  as  they 
surely  could  have  done,  there  is  no  sound  reason  why,  under 
our  laws,  they  could  not  by  agreement  pass  the  title  by  deed 
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direct  from  the  husband  to  the  wife,  he  executing  and  8he  ac- 
cepting the  conveyance.  Such  a  deed  is  valid  unless  attacked 
for  some  cause  other  than  that  they  were  husband  and  wife 
at  the  time  of  the  execution  of  such  conveyance. 

There  was  no  error  in  the  ruling  of  the  court  sustaining  the 
demurrer  to  the  complaint. 

Judgment  affirmed,  with  costs. 

Hfsband  and  Wife  —  Estate  by  Entireties.  — Thia  estate  is  the  sub- 
ject of  an  exhaustive  note  to  Den  v.  Hardenbergh,  18  Am.  Dec.  377-389. 
Under  a  conveyance  to  a  husband  and  hia  wife,  they  are  seised  of  an  estate 
by  entireties,  and  do  not  take  distinct  moieties  as  joint  tenants:  Harding  v. 
Springer,  14  Me.  407;  31  Am.  Dec.  61;  Jackson  v.  McConnell,  19  Wend.  175; 
32  Am.  Dec.  439;  FaircMld  v.  Chastelleux,  1  Pa.  St.  176;  44  Am.  Dec.  117; 
Needham  v.  Branson,  5  Ired.  426;  44  Am.  Deo.  45;  Cfibson  v.  Zimmerman,  12 
Mo.  381;  51  Am.  Dec.  168;  Htdett  v.  Mow,  57  Ired.  412;  26  Am.  Rep.  64; 
Den  v.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  372;  Hemingvoay  v.  Scales, 
4*2  Miss.  1 ;  97  Am.  Dec.  425;  and  this  is  the  same  rule  as  that  which  prevaila 
at  common  law:  Bennett  v.  Cliild,  19  Wis.  362;  88  Am.  Dec.  692;  nor  is  thia 
common-law  rule  changed  by  the  statutes  of  Indiana:  Davis  v.  Clark,  26  Ind. 
424;  89  Am.  Dec.  471;  Carver  v.  Smith,  90  Ind.  222;  46  Am.  Rep.  210;  nor 
by  the  statutes  of  Illinois:  Lvx  v.  Hoft,  47  111.  425;  95  Am.  Dec.  502;  nor 
by  the  statutes  of  Missouri:  Gibson  v.  Zimmerman,  12  Mo.  381;  51  Am.  Dec. 
168;  nor  by  the  statutes  of  Mississippi:  Hemingway  v.  Scales,  42  Miss.  1;  97 
Am.  Dec.  425;  nor  by  the  statutes  of  New  York:  Berths  v.  Nunan,  92  N.  Y. 
152;  44  Am.  Rep.  361;  nor  by  the  statutes  of  Maryland:  Marburg  v.  Cole, 
49  Md.  402;  33  Am.  Rep.  266;  nor  by  the  statutes  of  New  Jersey:  Buttlar 
V.  RosenbhtJi,  42  N.  J.  Eq.  651 ;  59  Am.  Rep.  52;  and  see  note  to  Hemingway 
V.  Scales,  97  Am.  Dec.  428,  for  the  e£fect  of  statutes  upon  the  common  law. 
But  in  Ohio,  if  a  devise  is  made  to  a  man  and  his  wife,  they  will  take  as  ten- 
ants in  common,  and  not  by  entireties:  Sergent  v.  Steinberger,  2  Ohio,  305; 
15  Am.  Dec.  553;  Farmers'  etc.  Bank  v.  Wallace,  45  Ohio  St.  152. 

Survivors.  —  In  estates  by  entireties,  the  whole  estate  goes  to  the  sur- 
vivor: Den  V.  Hardenbergh,  10  N.  J.  L.  42;  18  Am.  Dec.  371;  Smith  v.  Smith, 
23  Wis.  176;  99  Am.  Dec.  153;  Harding  v.  Springer,  14  Me.  407;  31  Am. 
Dec.  61;  Jackson  v.  McConnell,  19  Wend.  175;  32  Am.  Dec.  439;  Fairchild 
V.  Chastelleux,  1  Pa.  St.  176;  44  Am.  Dec.  117;  Needham  v.  Branson,  6  Ired. 
426;  44  Am.  Dec.  45;  Gibson  v.  Zimmerman,  12  Mo.  381;  51  Am.  Dec.  168; 
even  as  against  the  creditors  of  the  deceased  tenant,  who  had  levied  upon 
the  property  during  his  or  her  lifetime:  Broumson  v.  Hull,  16  Vt.  309;  42 
Am.  Dec.  517;  Sim-pson  v.  Pearson,  31  Ired.  1;  99  Am.  Dec.  577;  Martin  v. 
Jackson,  27  Pa.  St.  504;  67  Am.  Dec.  489;  Davis  v.  Clark,  26  Ind.  424;  89 
Am.  Dec.  471.  But  it  has  been  held  that  the  husband's  interest  in  an  estate 
by  entireties,  or  at  least  his  life  estate  therein,  except  such  part  as  may  be 
exempt  under  the  ordinary  homestead  provisions,  is  subject  to  sale  on  exe- 
cution for  his  debts,  and  the  purchaser  thereof  at  an  execution  sale  will  ac- 
quire a  right  to  the  use  of  the  husband's  interest  during  such  husband's  life; 
Bennett  v.  ChM,  19  Wis.  362;  88  Am.  Dec.  692.  And  it  has  been  also  held 
that  the  husband  having  the  right  of  possession  and  control  of  an  estate 
granted  to  hiuiself  and  wife  may  demise,  alien,  or  mortgage  his  interest 
therein  during  his  own  life,  but  only  in  such  a  manner  as  not  to  prejndio* 
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the  wife's  right  to  the  whole  in  case  of  her  surviving  him:  WycJcoffv.  Gfardner, 
20  N.  J.  L.  556;  45  Am.  Dec.  388;  Ketchum  v.  Walmorth,  5  Wis.  95;  68  Am. 
Dec.  49,  and  note  55;  Needham  v.  Branson,  5  Ired.  426;  44  Am.  Dec.  45;  not© 
to  Beard  v.  Knox,  63  Am.  Dec.  128;  Avies  v.  Norman,  4  Sneed,  683;  70  Am. 
Dec.  269. 

Alienation.  — In  estates  by  entireties,  neither  tenant  can  alien  any  part 
of  the  property  so  neld  by  them  without  the  assent  of  the  other  tenant:  Fair' 
child  V.  Chastellevx,  1  Pa.  St.  176;  44  Am.  Dec.  117;  Jackson  v.  McConnell,  19 
Wend.  175;  32  Am.  Dec.  439;  Wyckoff  v.  Gardner,  20  N.  ^.  L.  556;  45  Am. 
Dec.  388;  Keichum  v.  Walsioorth,  5  Wis.  95;  68  Am.  Dec.  49;  Bennett  v.  Cliild, 
19  Wis.  362;  88  Am.  Dec.  692,  and  note  696;  Smith  v.  Smith,  23  Wis.  176;  99 
Am.  Dec.  153;  Den  v.  Hardenberg,  10  N.  J.  L.  42;  18  Am.  Dec.  371. 


Yeneman  V.  Jones. 

1118  Indiana.  41.1 

Ordinance  of  Municipal  Corporation  Authorizing  the  D£fOT-UAR« 
SHAL  TO  Prescribe  the  Places  where  onmibuses,  hacks,  and  other 
vehicles  shall  stand  at  the  railroad  depot,  and  requiring  drivers  to  obey 
the  directions  of  police-officers  in  regard  to  such  places,  is  valid. 

Arrest,  when  Authorized.  —  If  officers,  even  though  unkribwn  as  such  to 
the  common  law,  are  expressly  authorized  by  statute  or  municipal  ordi- 
nance to  conserve  the  peace,  they  have  all  the  common-law  authority  of 
constables  or  peace-officers,  and  may,  without  warrant,  apprehend  and 
take  into  custody  those  who  violate  such  law  or  ordinance  in  their  pres- 
ence. 

One  is  not  Liable  for  an  Arrest  because  He  Directs  the  Attention 
OF  THE  Officer  to  what  he  supposes  to  be  a  breach  of  the  peace,  and 
the  officer,  without  any  other  direction,  on  his  own  responsibility,  ar- 
rests the  offender  for  what  he  supposes  to  be  an  offense  committed  in  his 
presence. 

Pbivatb  Person  is  Liable  for  Arrest  and  False  Imfrisonment  if  Hb 
Induces  an  Officer  to  Arrest  Another  without  a  warrant,  and 
without  an  offense  having  been  committed  in  view  of  the  officer,  unless 
he  justifies  by  showing  that  his  charge  was  well  fonnded. 

C.  L.  Wedding,  for  the  appellant. 

J.  E.  Williamson,  for  the  appellee. 

Mitchell,  J.  Jones  complained  of  Veneman,  and  charged 
that  the  latter  wrongfully  caused  the  plaintiff  to  be  arrested 
and  falsely  imprisoned  by  a  police-officer  in  the  city  of  Evans- 
ville,  by  representing  to  the  officer  that  he  had  violated  cer- 
tain ordinances  of  the  city,  and  by  demanding  of  the  officer 
that  he  arrest  the  plaintiff.  It  is  charged  that  after  causing 
him  to  be  arrested  and  imprisoned,  the  defendant  failed  and 
refused  to  prefer  any  charge  against  the  plaintiff,  but  that  he 
was  discharged  without  any  accusation  haying  been  lodged 
against  him. 
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The  defendant  answered,  in  substance,  that  at  and  prior  to 
the  date  of  the  arrest,  there  was  in  force  in  the  city  of  Evans- 
ville  a  certain  ordinance  which  authorized  the  depot-marshal, 
or  any  police-ofl&cer  of  the  city,  to  prescribe  or  designate  the 
place  where  hacks,  coaches,  omnibuses,  and  other  vehicles 
should  stand  while  waiting  for  passengers  at  the  railroad 
depot,  and  which  prescribed  certain  penalties  to  which  hack- 
men  and  others  were  liable  who  refused  to  conform  to  the 
directions  of  the  officers  named  in  the  respects  mentioned.  It 
is  averred  that  prior  to  the  date  of  the  arrest  complained  of 
the  proper  officers,  in  obedience  to  the  command  of  the  ordi- 
nance, had  designated  certain  space  near  the  depot  which  was 
to  be  occupied  by  omnibuses,  and  certain  other  space  for 
hacks,  cabs,  and  the  like,  and  that  the  defendant  was  the 
owner  of  two  omnibuses,  and  had  certain  space  assigned  him 
by  the  officers,  which  he  was  entitled  to  occupy  with  his 
horses  and  vehicles,  and  that  on  the  day  of  the  arrest  com- 
plained of  the  plaintiff  placed  his  cab  on  the  space  assigned 
to  omnibuses,  and  thereby  excluded  the  defendant's  omnibus 
from  the  place  assigned  it.  It  is  further  averred  that  this 
•was  done  in  the  presence  of  William  McFarland,  a  police- 
officer  of  the  city,  who  requested  the  plaintiff  to  move  his  cab 
out  of  the  position  it  then  occupied,  which  the  plaintiff  refused 
to  do,  but  persisted  in  remaining  in  the  place  assigned  to 
omnibuses,  in  violation  of  the  city  ordinance,  for  which  vio- 
lation so  committed  the  officer  above  named  arrested  him, 
and  that  this  was  the  same  arrest  complained  of  by  the  plain- 
tiff in  his  complaint.  The  court  sustained  a  demurrer  to  the 
answer,  and  the  propriety  of  this  ruling  is  the  only  question 
involved  in  this  appeal. 

There  is  no  brief  for  the  appellee,  and  we  are  hence  without 
information  as  to  the  theory  upon  which  the  court  proceeded 
in  holding  the  answer  insufficient. 

There  can  be  no  question  but  that  the  ordinance  authorizing 
the  depot-marshal  to  prescribe  the  places  where  omnibuses, 
hacks,  and  other  vehicles  should  stand  at  the  railroad  depot, 
and  requiring  drivers  to  obey  the  directions  of  police-officers 
in  regard  to  the  places  which  their  respective  vehicles  should 
occupy,  was  a  proper  regulation,  and  one  which  the  municipal 
authorities  had  the  power  to  pass:  City  of  St.  Paul  v.  Smith, 
27  Minn.  364;  Commonwealth  v.  Robertson,  5  Gush.  438;  Com' 
monwealth  v.  Stodder,  2  Id.  562;  98  Am.  Dec.  679;  Horr  and 
Bemis  on  Municipal  Ordinances,  sec.  247. 


102  Veneman  v.  Jones.  [Indiana, 

Such  regulations  tend  to  the  convenience  of  the  general 
public  by  protecting  persons  from  the  annoying  solicitations 
of  hackmen  and  others,  who,  when  acting  without  restraint, 
often  confuse  travelers,  besides  engendering  strife  and  conten- 
tion among  themselves. 

The  ordinance  being  valid,  it  only  remains  that  we  inquire 
whether  or  not  the  defendant,  whose  privileges  were  being 
confessedly  infringed  by  its  violation,  was  justified  in  repre- 
Beiiting  the  fact  to  the  police-ofl&cer,  and  whether  the  ofificer 
whose  authority  was  defied  was  justified  in  making  the  arrest, 
the  plaintiff,  as  is  confessed  by  the  demurrer  to  the  answer, 
being  at  the  time  in  the  persistent  violation  of  the  ordinance. 

Among  other  things,  the  ordinance  commands  the  depot- 
marshal,  or  in  his  absence  his  deputy  or  any  member  of  the 
police  force,  to  maintain  order  at  the  depot,  and  arrest  and 
take  before  the  recorder  for  examination  any  person  who,  in 
his  view  or  cognizance,  violates  any  of  the  provisions  of  the 
ordinance. 

By  the  common  law,  so  far  as  we  are  advised,  such  oflBcers 
as  depot-marshals  or  policemen  were  unknown  as  conservators 
of  the  peace.  But  where  oflQcers,  even  though  unknown  as 
such  to  the  common  law,  are  expressly  authorized  by  statute, 
or  by  a  municipal  ordinance  duly  enacted,  to  conserve  the 
peace,  they  have  all  the  common-law  authority  of  constables 
or  peace-ofiQcers,  and  may  apprehend  and  take  into  custody 
those  who  violate  the  law  or  ordinances  of  a  city  in  their  pres- 
ence without  warrant:  Wiltse  v.  Holt,  95  Ind.  469,  and  cases 
cited;  State  v.  Freeman,  86  N.  C.  683;  Beville  v.  State,  16  Tex. 
App.  70;  State  v.  Holcomb,  86  Mo.  371;  7  Am.  &  Eng.  Ency. 
of  Law,  675,  676. 

To  hold  that  officers  charged  with  preserving  the  peace  of  a 
city,  and  who  are  especially  commanded  to  arrest  those  who 
violate  its  ordinances  within  their  view  or  cognizance,  are 
nevertheless  without  power  to  that  end  without  a  formal  war- 
rant, and  that  one  whose  personal  rights  are  being  defiantly 
invaded  in  violation  of  an  ordinance  may  not  invoke  the  aid 
of  a  peace-officer  who  is  near  by  would  efi'ectually  tie  the 
hands  of  the  officers,  and  compel  others  either  to  submit  to 
the  turbulent  and  lawless  or  maintain  their  rights  as  best  they 
may. 

It  is  to  be  observed  that  this  is  not  an  action  against  the 
officer  for  making  a  false  arrest,  nor  is  it  charged  that  the 
defendant  arrested  and  falsely  imprisoned  the  plaintiflT.     The 
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charge  is,  that  the  defendant  incited  or  induced  the  officer  to 
arrest  the  plaintiff,  by  representing  that  he  was  violating  a 
city  ordinance,  and  by  demanding  of  the  officer  that  he  arrest 
the  plaintiff.  The  defendant  justifies  by  answering  that  the 
plaintiff  was,  at  the  time  of  his  arrest,  actually  violating  a  city 
ordinance,  in  the  view  and  presence  of  the  officer  who  made 
the  arrest.     This  presents  a  complete  justification. 

If  one  directs  the  attention  of  an  officer  to  what  he  supposes 
to  be  a  breach  of  the  peace,  and  the  officer,  without  other  di- 
rection, arrests  the  offender  on  his  own  responsibility  for  what 
he  assumes  to  be  an  offense  committed  in  his  presence,  the 
person  who  did  nothing  more  than  to  communicate  the  facts 
to  the  officer  is  not  liable  for  false  imprisonment,  even  though 
the  arrest  was  unlawful:  Taaffe  v.  Slevin,  11  Mo.  App.  507; 
Lark  v.  Band,  4  Id.  186.  Thus  where  a  policeman  made  an 
arrest  upon  an  unfounded  charge  preferred  by  a  third  person, 
and  not  committed  in  the  presence  of  the  officer,  Lord  Denman 
said:  "If  the  defendant  directed  the  police-officer  to  take  the 
plaintiff  into  custody,  he  is  liable  in  the  present  action  for 
false  imprisonment;  but  if  he  merely  made  his  statement  to 
he  constable,  leaving  it  with  the  constable  to  act  or  not,  as  he 
thought  proper,  ....  then  the  defendant  will  not  be  liable, 
at  least  in  this  form  of  action  ":  Hopkins  v.  Crowe,  7  Car.  & 
P.  373. 

One  who  merely  states  to  an  officer  what  he  knows  of  a 
tupposed  offense,  even  though  he  expresses  the  opinion  that 
there  is  ground  for  an  arrest,  "but  without  making  any 
charge  or  requesting  an  arrest,  does  not  thereby  make  himself 
liable  in  an  action  for  illegal  arrest":  Burns  v.  Erben,  1 
Robt.  555. 

Where,  however,  a  private  person  induces  an  officer  to  ar- 
rest another  without  a  warrant,  and  without  an  offense  having 
been  committed  in  the  view  of  the  officer,  he  will  be  liable  for 
false  imprisonment  unless  he  justify  by  showing  that  the 
charge  was  well  founded:  Taaffe  v.  Slevin,  11  Mo.  App.  507; 
Ross  V.  Leggett,  61  Mich.  445;  1  Am.  St.  Rep.  608;  McGarra- 
han  V.  Lavers,  15  R.  I.  302;  Collett  v.  Foster,  2  Hurl.  &  N.  356; 
Griffin  v.  Coleman,  4  Id.  265;  Cooley  on  Torts,  2d  ed.,  202. 

The  answer  in  the  present  case  was  good  for  two  reasons: 
1.  Because  it  shows  that  the  plaintiff  was  arrested  for  violat- 
ing an  ordinance  of  the  city  of  Evansville,  and  that  the 
charge  upon  which  he  was  arrested  was  well  founded;  2.  Be- 
cause it  distinctly  charges  that  the  arrest  was  made  by  a 


104  Mitchell  v.  Weaver.  [Indiana, 

police-officer  for  an  offense  alleged  to  have  been  committed  in 
the  view  and  presence  of  the  officer,  whose  duty  it  was  to 
make  the  arrest.  If  either  hypothesis  be  proved,  the  appel- 
lant is  not  liable.  If  the  latter  is  proved,  he  is  not  liable, 
€ven  though  the  charge  was  not  well  founded. 
The  judgment  is  reversed,  with  costs. 


Arrest  without  a  Warrant.  —  In  Illiaois,  conservators  of  the  peace 
are  authorized  to  arrest  without  warrant  for  offenses  committed  in  their 
presence;  but  if  they  arrest  under  other  circumstances,  they  do  so  at  their 
peril,  and  must  take  the  responsibility  of  showing  that  the  prisoner  has  been 
guilty  of  a  crime:  LeigUon  v.  Hall,  31  111.  108;  83  Am.  Dec.  205.  But 
though  an  arrest  without  a  warrant  is  justifiable,  yet  to  detain  the  prisoner 
longer  than  a  reasonable  time  for  suing  out  a  warrant,  then  to  handcuff  him, 
carry  him  out  of  the  county,  and  then  incarcerate  him  for  days  under  no 
warrant  whatever,  is  false  imprisonment,  and  the  finding  of  the  jury  for 
twenty-five  dollars  damages  is  no  compensation  for  such  an  injury:  Potter  v. 
dwindle,  77  Ga.  419. 

Arrest  wtthout  a  Warrant,  when  JoBrmED:  Note  to  Sou  v.  Leggett, 
I  Am.  St.  Rep.  616;  note  to  Eanea  v.  State,  41  Am.  Dec.  292-294;  note  to 
Mitchell  v.  State,  54  Id.  268;  note  to  Boberts  v.  State,  55  Id.  104. 

Wrongful  Arrest,  Who  Liable  therefor:  Note  to  BiateU  v.  Oold,  19 
Am.  Dec.  49(M93;  note  to  MiteheU  v.  State,  64  Id.> 263-268. 


MiTOHBLL   V,   WbAVBE. 

[118  Indiana,  66.] 
If  a  Judqment  is  Reformed  so  as  to  Make  It  for  a  Less  Sum  than  That 
FOR  Which  It  was  First  Entered,  the  judgment  creditor  becomes  lia- 
ble to  an  action  for  the  difference  between  the  two  amounts,  if  he  has 
bid  off  laud  at  a  sheriff 's  sale  under  such  judgment  for  the  full  amount 
for  which  it  was  originally  entered,  and,  after  its  reformation,  has  taken 
out  a  deed,  and  thereby  elected  that  the  sale  should  stand  as  made. 

J.  H,  Jordan  aud  0.  Matthews,  for  the  appellant. 

W.  R.  Harrison,  0.  A.  Adams,  and  J.  8.  Newby,  for  the  ap- 
pellee. 

Elliott,  C.  J.  It  is  alleged  in  the  complaint  of  the  appel- 
lee that  on  the  eighteenth  day  of  April,  1881,  Abraham  Wea- 
ver was  the  owner  of  a  tract  of  land;  that  he  mortgaged  it  on 
that  day  to  Samuel  M.  Mitchell  to  secure  a  debt  of  $6,500; 
that  he  agreed  widi  the  appellee,  in  consideration  that  she 
would  join  with  him  in  the  mortgage,  to  convey  the  land  to 
her,  subject  to  the  mortgage;  that  he  did  convey  the  land  to 
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her  on  the  twenty-first  day  of  April,  1881;  that  the  deed  exe- 
cuted on  that  day  was  lost;  that  on  the  seventeenth  day  of 
November,  1885,  he  executed  to  her  a  deed  in  lieu  of  the  one 
which  had  been  lost, , and  that  this  last  deed  was  recorded; 
that  on  the  twenty-ninth  day  of  November,  1884,  Mitchell  in- 
stituted a  suit  to  foreclose  his  mortgage,  and  secured  a  judg- 
ment for  $8,461,  and  a  decree  of  foreclosure;  that  on  the  third 
day  of  January,  1885,  the  land  was  sold  upon  the  decree;  that 
Mitchell  bid  for  it  $8,638.76,  and  received  a  certificate  from 
the  sheriff; 'that  Mitchell  paid  the  sheriflF  $173.67,  the  costs 
of  the  suit  and  sale,  and  receipted  to  him  for  the  remainder 
of  the  judgment;  that  on  the  sixteenth  day  of  February,  1885, 
Abraham  Weaver  and  others  filed  a  complaint  to  correct  the 
judgment;  that  notwithstanding  the  fact  that  Mitchell  had 
notice  of  the  filing  of  that  complaint,  and  that  the  judgment 
was  rendered  for  $760  more  than  was  owing  him,  he  de- 
manded and  procured  from  the  sherifi",  on  the  third  day  of 
January,  1886,  a  deed  for  the  mortgaged  premises,  and  by  vir- 
tue of  the  deed  asserts  title  to  the  land  and  claims  possession, 
although  he  knew  that  it  had  been  conveyed  to  the  appellee; 
that  Mitchell  has  never  paid  any  part  of  his  bid  except 
$173.67,  and  that  the  appellee  has  demanded  of  him  the  sum 
of  $744.17,  which  he  refuses  to  pay;  that  on  the  seventeenth 
day  of  February,  1886,  an  order  was  duly  entered  correcting 
and  reforming  the  judgment  rendered  in  favor  of  Mitchell, 
and  it  was  adjudged  that  the  judgment  entered  in  his  favor 
exceeded  the  amount  due  him  in  the  sum  of  $744.17.  It  is 
also  alleged  that  the  land  embraced  in  the  mortgage  was  of 
the  value  of  $12,000.  To  this  complaint  Mitchell  un success- 
full  demurred. 

The  decision  of  the  trial  court  reforming  the  original  judg- 
ment is  conclusive  as  against  any  collateral  attack,  and  is  of 
course  conclusive  here,  but  it  does  not  adjudicate  the  issue 
joined  in  this  case.  The  issue  here  is,  whether  the  appellee 
has  a  right  to  a  judgment  for  money  against  the  appellant, 
and  not  whether  the  original  judgment  was  wrong. 

The  appellee  can  only  recover  upon  the  cause  of  action 
stated  in  the  complaint,  and  in  accordance  with  the  theory  on 
which  it  proceeds:  Feder  v.  Field,  117  Ind.  386;  Moorman  v. 
Wood,  117  Id.  144;  Mescall  v.  Tully,  91  Id.  96.  The  question, 
therefore,  is  not  what  relief  the  appellee  may  have,  but 
whether  she  can  secure  any  relief  under  the  complaint  as  it 
is  constructed:  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112  Id.  260; 
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Supreme  Lodge  etc.  v.  Knight,  117  Ind.  489.  The  only  relief,  if 
any,  which  she  can  be  awarded,  under  the  theory  adopted  and 
the  remedy  chosen,  is  a  judgment  for  damages,  and  if  she  is 
not  entitled  to  that  relief,  the  complaint  is  bad. 

In  order  to  entitle  her  to  recover  damages,  it  must  appear 
that  the  appellant,  Mitchell,  has  committed  an  actionable 
wrong  by  violating  an  express  or  an  implied  contract. 

There  was  no  express  contract  between  the  parties.  Mitch- 
ell did  not  promise  to  pay  the  appellee  any  money,  or  to  do 
any  act.  If,  therefore,  there  is  no  implied  contract,  there  can 
be  no  recovery,  and  the  question  is,  Was  there  an  implied 
contract?  We  think  that  the  facts  stated  in  the  complaint 
are  such  as  authorize  the  conclusion  that  there  was  such  a 
contract.  The  appellant  bid  a  specified  sum  for  the  land;  he 
demanded  and  received  a  deed  after  notice  of  the  filing  of  the 
complaint  to  reform  the  judgment,  and  he  asserts  title  under 
his  deed  to  land  which  he  knew  was  owned  by  the  appellee, 
and  is  of  the  value  of  twelve  thousand  dollars.  Upon  the 
facts  confessed  by  the  demurrer,  he  cannot  hold  the  land 
without  paying  the  amount  of  his  bid,  for  the  amount  in  ex- 
cess of  his  judgment  belongs  to  the  owner  of  the  land.  As  he 
has  elected  to  hold  the  land,  and  the  appellee  has  elected  to 
part  with  title  and  hold  him  to  his  bid,  equity  requires  that 
he  should  pay  it.  She  is  doubtless  estopped  by  her  conduct 
from  asserting  any  title,  and  he  will  therefore  acquire  a  per- 
fect title  when  he  pays  the  full  amount  he  bid  for  the  land. 
The  complaint  does  not  present  the  question  of  the  appellant's 
right  to  treat  the  sale  as  voidable,  for  he  confesses  that  he  has 
aflBrmed  it,  and  asserts  title  under  it.  As  he  affirms  the  sale, 
and  the  appellee  holds  him  to  his  affirmance,  he  cannot 
escape  the  payment  of  his  bid.  He  cannot  claim  title  and 
yet  refuse  to  pay  what  he  promised.  He  must  do  one  thing 
or  the  other, — repudiate  the  sale  or  pay  the  full  amount  of  his 
bid.  He  did  not  pay  it,  for  he  simply  receipted  to  the  sheriflT, 
and  as  he  receipted  for  $744  more  than  his  judgment  amounted 
to,  he  has  in  his  hands  that  much  more  money  than  he  is  en- 
titled to,  and  must  pay  it  to  the  person  whose  land  he  has 
secured.  If  the  owner  had  repudiated  the  sale  instead  of 
affirming  it,  then  a  very  different  question  would  be  presented. 

We  hold  the  complaint  good. 

The  evidence  makes  a  stronger  case  than  the  complain c, 
and  as  the  complaint  is  good,  the  finding  must  be  right. 

Judgment  affirmed. 
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Effect  of  a  Reversal  of  a  Judgment.  — If  a  judgment  is  reversed,  the 
losing  party  will  be  restored  to  all  that  he  has  lost  by  the  operation  of  the 
judgment:  Martin  v.  Woodruff,  2  Ind.  239;  Abbott  v.  Crocker,  2  Id.  575;  but 
where  property  taken  under  a  judgment,  of  which  restitution  is  sought, 
has  by  voluntary  or  judicial  sale  against  the  successful  party  passed  into 
innocent  hands,  the  interests  of  the  bona  Jide  purchaser  will  be  protected: 
Hanschild  v.  Stafford,  27  Iowa,  301 ;  though  a  purchase  at  execution  sale  by 
a  plaintiff  in  execution,  with  knowledge  of  an  appeal  pending,  does  not  make 
him  a  bona  fide  purchaser,  and  his  purchase  is  at  his  peril,  subject  to  the 
Result  of  a  change  in  the  judgment  on  appeal:  Tworjood  v.  Franklin,  27  Id. 
239.  See  the  case  of  Gereche  v.  Campbell,  24  Neb.  306,  where  it  was  held 
that  money  paid  by  the  execution  defendant  on  an  execution,  although  ir- 
regular and  voidable,  issued  on  a  dormant  judgment,  was  a  volaniary  pay- 
ment, and  not  recoverable  back. 
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Constitutional  Law — No  Functions  can  be  Imposed  on  Judges  not 
OF  A  Judicial  Nature.  —  The  legislature  cannot  exact  ministerial  du- 
ties of  the  judges  of  the  supreme  court,  nor  add  duties  to  those  devolved 
on  them  by  the  constitution. 

Constitutional  Law.  —  Statitte  Requiring  Judges  of  the  Supreme 
Court  to  Prepare  Syllabi  of  their  decisions  is  unconstitutional  and 
void. 

L.  T.  Michener,  attorney-general,  W.  F.  Browder,  A.  F.  Potts, 
and  V.  G.  Clifford,  for  the  petitioner. 

Elliott,  C.  J.  The  reporter  of  the  decisions  of  this  court 
files  this  petition  invoking  judgment  upon  the  validity  of  the 
act  of  March,  1889.  Among  other  provisions,  that  act  con- 
tains the  following:  "Opinions  involving  no  disputed  princi- 
ples of  law  or  equity  or  rule  of  practice,  and  no  question 
except  as  to  whether  the  verdict  or  decision  is  sustained  by 
sufiBcient  evidence,  or  is  contrary  to  the  evidence,  shall  be 

printed  in  brevier  type,  without  analysis  or  syllabus 

The  index  and  tables  of  cases  shall  be  subject  to  the  super- 
vision and  direction  of  th6  supreme  court It  shall  be 

the  duty  of  the  supreme  court  to  make  a  syllabus  of  each  opin- 
ion recorded  by  said  court,  except  as  hereinbefore  otherwise 
provided":  Acts  of  1889,  p.  87. 

If  the  act  assumed  to  require  the  judges  of  the  supreme 
court  to  perform  the  duties  of  the  clerk  by  preparing  entries, 
or  to  discharge  the  duties  of  the  sheriff  by  preparing  returns 
for  him,  we  suppose  no  one  would  hesitate  to  declare  it  void. 
The  fact  that  the  officer  whose  duties  the  act  assumes  to  di- 
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rcct  the  judges  to  perform  is  the  reporter,  and  not  the  clerk  or 
the  sheriff,  can  make  no  difference.  Neither  shade  nor  sem- 
blance of  difference  can  be  discerned  by  the  keenest  vision 
between  the  cases  instanced  by  way  of  illustration  and  the 
real  case.  The  principle  which  rules  is  this:  Judges  cannot 
be  required  to  perform  any  other  than  judicial  duties.  This 
is  a  rudimental  principle  of  constitutional  law.  To  the  sci- 
ence of  jurisprudence  it  is  as  the  axiom  that  the  whole  is 
€qual  to  all  its  parts  is  to  the  science  of  mathematics.  There 
is  no  contrariety  of  opinion  upon  this  subject.  There  is  no 
tinge  of  reason  for  asserting  a  different  doctrine.  We  quote 
Judge  Cooley's  statement  of  the  principle,  although  it  is  found 
in  a  book  intended  for  beginners,  because  it  expresses  the  rule 
clearly  and  tersely.  This  is  his  statement:  "Upon  judges,  as 
such,  no  functions  can  be  imposed  except  those  of  a  judicial 
nature":  Principles  of  Constitutional  Law,  53.  The  authori- 
ties upon  this  point  are  many  and  harmonious:  Hayburn's 
Case,  2  Dall.  409,  note;  United  States  v.  Ferreira,  13  How.  40, 
note;  Auditor  v.  Atchison  etc.  R.  R.  Co.,  6  Kan.  500;  7  Am. 
Rep.  575;  Supervisors  of  Election,  114  Mass.  247;  19  Am.  Rep. 
S41;  Rees  v.  City  of  Watertown,  19  Wall.  107;  Heine  v.  Levee 
Commissioners,  19  Id.  655;  Smith  v.  Strother,  68  Cal.  194;  Bur- 
goyne  v.  Supervisors,  5  Id.  9;  People  v.  Tovm  of  Nevada,  6  Id. 
148;  Hardenhurgh  v.  Kidd,  10  Id.  402;  McLean  County  Pre- 
cinct V.  Deposit  Bank,  81  Ky.  254;  State  v.  Young,  29  Minn. 
474;  Shepherd  v.  City  of  Wheeling,  30  W.  Va.  479. 

The  preparation  of  the  syllabi  is  an  essential  part  of  the 
reporter's  work.  Head-notes  may  be  copyrighted,  but  the 
opinions  of  the  court  cannot  be.  The  syllabi,  or  head-notes, 
may  be  copyrighted,  because  they  are  the  work  of  the  reporter, 
and  not  of  the  judges.  The  work  is  essentially  and  intrinsi- 
cally ministerial,  and  therefore  cannot  be  performed  by  the 
judges  or  the  court. 

The  soundness  of  the  rule  stated  by  Judge  Cooley  is  beyond 
•controversy,  and  it  is  hardly  necessary  to  go  further,  since  it 
is  conclusive  here;  but  the  provisions  of  our  constitution  are 
€0  clear  and  decisive  that  we  cannot  forbear  referring  to  them. 
These  provisions  are  found  in  article  7,  and  read  thus:  — 

"Sec.  5.  The  supreme  court  shall,  upon  the  decision  of 
every  case,  give  a  statement  in  writing  of  each  question  arising 
in  the  record  of  such  case  and  the  decision  of  the  court 
thereon. 

"Sec.  6.    The  general  assembly  shall  provide,  by  law,  for 
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the  speedy  publication  of  the  decisions  of  the  supreme  court 
made  under  this  constitution;  but  no  judge  shall  be  allowed 
to  report  such  decisions." 

These  provisions,  when  read  in  connection  with  section  1  of 
article  3,  distributing  the  powers  of  government,  and  section 
1  of  article  7,  lodging  the  whole  judicial  power  of  the  state  in 
the  courts,  make  it  perfectly  clear  that  the  legislature  cannot 
impose  any  of  the  duties  of  the  reporter  upon  the  judges  of 
the  supreme.court.  Section  6  defines  the  duties  of  the  court^ 
and  to  these  duties  the  legislature  can  make  no  additions. 
The  last  clause  of  section  6  is  a  positive  prohibition,  and  no 
judge  can,  without  an  open  defiance  of  the  constitution  he 
has  sworn  to  support,  take  upon  himself  the  duties  of  the  re- 
porter. 

The  principle  which  controls  here  has  been  asserted  and 
applied  by  this  court.  By  force  of  this  principle  the  act  of 
1875,  concerning  the  oflBce  of  reporter,  was  overthrown. 
Judge  Buskirk,  in  speaking  of  the  decision,  says  it  was  the 
unanimous  judgment  of  the  court:  Buskirk  on  Practice,  12. 
That  learned  judge  discusses  the  question  at  length,  and  very 
clearly  proves  that  the  legislature  has  no  power  to  require  the 
judges  to  exercise  any  of  the  functions  of  the  office  of  re- 
porter. There  are  many  decisions  asserting  and  Enforcing 
the  general  principle  involved  here.  It  is,  indeed,  everywhere 
agreed  that  constitutional  courts  are  not  subject  to  the  will  of 
the  legislature;  for,  as  said  in  Wright  v.  Defrees,  8  Ind.  298, 
"the  powers  of  the  three  departments  are  not  merely  equals 
they  are  exclusive,  in  respect  to  the  duties  assigned  to  each. 
They  are  absolutely  independent  of  each  other."  In  the  case 
of  Houston  V.  Williams,  13  Cal.  24,  the  court,  speaking  by 
Field,  J.  (now  one  of  the  justices  of  the  supreme  court  of  the 
United  States),  said:  "The  truth  is,  no  such  power  can  exist 
in  the  legislative  department,  or  be  sanctioned  by  any  court 
which  has  the  least  respect  for  its  own  dignity  and  indepen- 
dence. In  its  own  sphere  of  duties,  this  court  cannot  be  tram- 
meled by  any  legislative  restrictions.  Its  constitutional  duty 
is  discharged  by  the  rendition  of  decisions."  The  supreme 
court  of  Arkansas,  discussing  the  general  subject,  cites  with 
approval  the  case  of  Houston  v.  Williams,  supra,  and  says,  of 
the  constitutional  right  of  the  court,  that  "the  legislative 
department  is  incompetent  to  touch  it":  Vaughan  v.  Harp,  49 
Ark.  160.  In  a  recent  decision  of  our  own  it  was  said:  "  It  is 
true  that  the  judiciary  is  an  independent  department  of  the 
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goyernment,  exclusively  invested  by  the  constitution  with  one 
element  of  sovereignty,  and  that  this  court  receives  its  essen- 
tial and  inherent  powers,  rights,  and  jurisdiction  from  the 
•constitution,  and  not  from  the  legislature":  Smythe  v.  Boswell, 
117  Ind.  365.  Of  the  many  other  cases  sustaining  this  doc- 
trine, we  cite  Little  v.  State,  90  Ind.  338;  46  Am.  Rep.  224, 
«nd  authorities  cited;  Sanders  v.  State,  85  Ind.  318;  44  Am. 
Rep.  29;  Shoultz  v.  McPheeters,  79  Ind.  373;  Nealis  v.  Dich, 
72  Id.  374;  Greenough  v.  Oreenough,  11  Pa.  St.  489;  51  Am. 
Dec.  567;  Chandler  v.  Nash,  5  Mich.  410;  Hawkins  v.  Gover- 
nor, 1  Ark.  670;  33  Am.  Dec.  346;  In  re  Janitor  of  Stipreme 
Oourt,  35  Wis.  410;  Speight  v.  People,  87  111.  595;  Ex  parte 
Randolph,  2  Brock.  447. 

It  is  our  judgment  that  the  petition  brings  before  us  these 
three  questions:  1.  Can  the  legislature  impose  ministerial  du- 
ties upon  the  court?  2.  Can  the  legislature  add  duties  to  those 
<ievolved  upon  the  judges  by  the  constitution?  3.  Can  the 
legislature,  in  violation  of  the  constitutional  inhibition,  au- 
thorize the  judges  to  discharge  the  essential  duties  of  a 
reporter?  Upon  these  questions  we  express  our  judgment 
and  sustain  the  petitioner's  contention,  but  we  neither  express 
nor  intimate  an  opinion  upon  any  others,  although  others  are 
discussed. 

We  have  no  doubt  that  it  is  our  right  and  our  duty  to  give 
judgment  upon  the  questions  we  have  stated,  because  they 
directly  concern  the  rights,  powers,  and  functions  of  the  court 
and  no  other  tribunal  can  determine  for  us  what  our  rights 
duties,  and  functions  are  under  the  constitution. 


Office  and  Officers.  —  Ministerial  acts  are  those  which  persons  perform 
under  a  given  state  of  facts,  in  a  prescribed  manner,  in  obedience  to  the 
mandate  of  legal  authority,  and  without  regard  to  or  in  exercise  of  their 
own  judgment  upon  the  propriety  of  the  act  being  done:  Floumoy  v.  JefftV' 
eonville,  17  Ind.  169;  79  Am.  Dec.  468.  Where  persons,  as  officers,  are  au- 
thorized by  law  to  perform  a  purely  ministerial  act  within  a  stated  period, 
with  no  discretion  vested  in  them,  they  are  liable  to  an  action  for  their  de- 
ault:  Allen  v.  Comnuynwealth,  83  Va.  94. 

CoNSTiTCTiOKAL  Law.  —  The  legislature  has  no  authority,  under  the  oon* 
«titution,  to  require  the  supreme  court  to  give  the  reasoiui  of  its  daoirioiui  ia 
writing:  Vaughan  v.  Harp,  49  Ark.  160. 
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Involttntart  Manslaughter  is  where  a  man,  doing  an  nnlawfol  act  not 
amounting  to  a  felony,  by  accident  kills  another;  or  where  one  kills  an- 
other while  doing  a  lawful  act  in  an  unlawful  manner. 

Involuntary  Manslaughter.  —A  Railroad  Engineer  Who  Carelesslt 
AND  Negligently  runs  his  locomotive  into  a  passenger-car  standing 
upon  the  railroad  track,  and  thereby  causes  the  death  of  one  of  its  pas- 
sengers, is  guilty  of  involuntary  manslaughter. 

L.  T.  Michener,  attomey-geTieralj  E.  D.  Crumpacker,  and  J. 
H.  Gillett,  for  the  state. 

J.  B.  Kenner  and  J.  I.  DilUy  for  the  appellee. 

Berkshire,  J.  The  indictment  is  made  up  of  two  counts. 
The  second  count  was  quashed  in  the  court  below,  and  from 
that  decision  the  state  appeals. 

The  appellee  was  a  railroad  engineer,  and  was  running  and 
operating  a  locomotive-engine  over  the  Chicago  and  Atlantic 
railroad,  and  through  Porter  County,  and  while  thus  engaged 
he  carelessly  and  negligently  ran  his  locomotive-engine  into  a 
passenger-car  standing  upon  said  railroad,  thereby  causing  the 
destruction  of  said  car  and  the  death  of  one  William  Perry, 
who  was  a  passenger  thereon. 

The  indictment  contains  all  of  the  formal  allegations  neces- 
sary to  a  good  indictment,  and  all  necessary  substantive  alle- 
gations, if  our  statute  defining  involuntary  manslaughter  is 
broad  enough  to  cover  an  involuntary  destruction  of  life  by 
the  commission  of  a  careless  and  negligent  act  not  of  itself 
criminal.  The  statute  reads  as  follows:  "  Whoever  unlawfully 
kills  any  human  being  without  malice,  express  or  implied, 
either  voluntarily,  upon  a  sudden  heat,  or  involuntarily,  but 
in  the  commission  of  some  unlawful  act,  is  guilty  of  man- 
slaughter": R.  S.  1881,  sec.  1908. 

At  common  law,  there  is  no  question  but  that  the  indict- 
ment would  be  good.  The  authorities  in  that  direction  are 
abundant,  some  of  which  we  will  cite:  1  Bishop's  Crim.  Law, 
7th  ed.,  sec.  314;  Wharton's  Crim.  Law,  sees.  130,  329,  et  seq.; 
State  V.  O'Brien^  82  N.  J.  L.  169;  Commonwealth  v.  Kuhn,  1 
Pittsb.  Rep.  13;  Commonwealth  v.  Hunt,  4  Met.  Ill;  38  Am. 
Dec.  346;  Mercer  v.  Corbin,  117  Ind.  450;  Commonwealth  v. 
Hartwelly  128  Mass.  415;  35  Am.  Rep.  391;  Moore's  Crim.  Law, 
Bee.  863;  Gillett's  Crim.  Law,  sec.  502. 

The  common-law  definition  of  manslaughter,  as  given  by 
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Blackstone,  is  as  follows:  "The  unlawful  killing  of  another 
without  malice  express  or  implied;  which  may  be  either  vol- 
untarily, upon  a  sudden  heat;  or  involuntarily,  but  in  the 
commission  of  some  unlawful  act":  4  Bla.  Com,  191.  The 
statutory  definition  of  involuntary  manslaughter  is,  word  for 
word,  the  same  as  Blackstone's. 

There  is  nothing  to  be  found  in  the  Bection  defining  this 
crime,  or  elsewhere  in  the  statute,  to  indicate  that  the  words 
"unlawful  act"  are  to  have  a  difierent  interpretation  than  that 
given  to  them  at  common  law.  And  the  legislature  having 
borrowed  the  common-law  definition  of  involuntary  man- 
slaughter, it  is  fair  to  presume,  there  being  nothing  to  indi- 
cate to  the  contrary,  that  it  was  the  legislative  intention  that 
the  statute  should  be  construed  in  the  light  of  the  common 
law.  In  addition,  we  have  the  following  statutory  provision 
in  regard  to  the  construction  of  statutes:  "  Words  and  phrases 
shall  be  taken  in  their  plain  or  ordinary  and  usual  sense. 
But  technical  words  and  phrases,  having  a  peculiar  and  ap- 
priate  meaning  in  law,  shall  be  understood  according  to  their 
technical  import":  R.  S.  1881,  sec.  240.  The  words  "unlaw- 
ful act,"  as  used  in  the  section  of  the  statute  relating  to  invol- 
untary manslaughter,  are  not  technical  words,  therefore  they 
are  to  have  their  plain  or  usual  meaning.  Webster  defines 
the  word  "unlawful"  as  follows:  "Not  lawful;  contrary  to 
law;  illegal;  not  permitted  by  law";  and  the  word  "  act "  as 
follows:  "That  which  is  done  or  doing;  the  exercise  of  power, 
or  the  effect,  of  which  power  exerted  is  the  cause;  performance; 
deed."  The  word  "  unlawful,"  as  defined  by  Bouvier  in  his 
law  dictionary,  is:  "That  which  is  contrary  to  law."  Another 
definition  is;  "'Unlawful'  implies  that  an  act  is  done  or  not 
done  as  the  law  allows  or  requires":  Anderson's  Law  Diet. 
"'Lawful,'  'unlawful,'  and  'illegal'  refer  to  that  which  in  its 
substance  is  sanctioned  or  prohibited  by  the  law":  Id.  "The 
reader  should  bear  in  mind  that '  unlawful '  signifies  contrary 
to  law,  and  many  things  are  contrary  to  law  while  not  sub- 
jecting the  doer  to  a  criminal  prosecution":  2  Bishop's  Crim. 
Law,  sec.  178.  "A  lawful  act  done  in  an  unlawful  or  negli- 
gent manner  is  in  law  an  unlawful  act":  Commonwealth  v. 
V.  Hunt,  supra.  "  Involuntary  manslaughter  is  where  a  man 
doing  an  unlawful  act  not  amounting  to  felony  by  accident 
kills  another;  or  where  one  does  a  lawful  act  in  an  unlawful 
manner":  Commonwealth  v.  Kuhn,  supra;  see  Moore's  Crim. 
Law,  sec.  863;  Regina  v.  Sheets,  4  Fost.  &  F.  931. 
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It  is  claimed  that  the  legislature  has  given  a  construction  to 
the  statute  defining  involuntary  manslaughter  by  the  enact- 
ment of  sections  2172  to  2178,  inclusive,  of  the  Revised  Statutes, 
1881.  We  do  not  regard  these  sections  as  shedding  light  as  to 
the  construction  to  be  given  to  the  statute  in  question.  These 
sections  relate  exclusively  to  the  running  and  operating  of 
locomotive-engines  and  trains  of  cars  over  railroads,  and  were 
enacted  with  reference  to  certain  acts  and  omissions  which 
were  theretofore  not  criminal.  We  do  not  mean  to  be  under- 
stood as  holding  that  every  careless  or  negligent  act  whereby 
death  ensues  constitutes  malice;  far  from  it.  To  constitute 
manslaughter,  the  act  causing  death  must  be  of  such  a  charac- 
ter as  to  show  a  wanton  or  reckless  disregard  of  the  rights  and 
safety  of  others,  but  not  necessarily  an  act  denounced  by  the 
statute  as  a  specific  crime. 

The  unlawful  act  charged  in  the  indictment  shows  such 
wantonness  and  recklessness  as  to  constitute  manslaughter,  if 
not  murder.  We  are  of  the  opinion  that  the  second  count  in 
the  indictment  is  good,  and  that  the  motion  to  quash  should 
have  been  overruled. 

The  judgment  is  reversed,  with  the  costs  of  this  appeal,  and 
the  court  below  directed  to  overrule  the  motion  to  quash  the 
second  count  of  the  indictment. 


Manslaughter  Consists  in  the  Unlawful  Killzno  of  Akother 
WITHOUT  Malice,  either  express  or  implied:  Sutcliffe  v.  State,  18  Ohio,  469; 
61  Am.  Dec.  459;  McWhirt'a  Case,  3  Gratt.  594;  46  Am.  Dec.  196;  Ferguson' a 
Case,  3  Gratt.  594;  46  Am.  Dec.  196.  Where  malice  is  wanting,  the  killing 
may  be  either  voluntary  or  involuntary:  Commonwealth  v.  Webster,  5  Cush. 
295;  52  Am.  Dec.  711.  Kinds  of  manslaughter  stated  and  explained:  State 
V.  Elleck,  2  Winat.  50;  86  Am.  Dec.  442. 

Manslauqiiter  —  Instances  of  Killinos  Adjudged  to  be  Manslaugh- 
ter ONLY.  —  Where  a  prisoner  unintentionally  killed  a  woman  while  en- 
deavoring to  frighten  her  with  a  revolver,  he  was  guilty  of  manslaughter: 
State  v.  I  Jar  die,  47  Iowa,  647;  29  Am.  Rep.  496.  Where  one  brandishes  a 
loaded  pistol  in  a  room  where  there  are  other  persons,  and  accidentally  kills 
one  of  them,  he  is  guilty  of  manslaughter:  State  v.  Emory,  78  Mo.  77;  47  Am. 
Rep.  92.  Where  a  police-officer  without  warrant,  and  for  an  offense  not  com- 
mitted in  his  presence,  arrested  an' innocent  man,  and  in  trying  to  prevent 
bis  escape,  killed  him,  this  was  at  least  manslaughter:  Reneau  v.  State,  2  Lea, 
720;  31  Am.  Rep.  626. 

Manslaughter,  What  Constitutes,  and  how  Distinguished  from 
Murder:  Note  to  Commonwealth  v.  Wtbtier,  62  Am.  Dec.  736.  An  indict- 
ment for  manslaughter  of  a  babe,  committed  by  a  mother  in  exposing  it, 
which  charges  wrongful  acts  resulting  in  expbsure  of  the  babe,  that  from 
such  exposure  it  died,  is  not  defective  because  it  fails  to  state  that  the 
mother  was  bound  to  protect  the  child,  nor  in  failing  to  state  that  the 
AM.  St.  Rkp.,  Vol.  X. —8 
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•«hil(l  was  not  able  to  help  itself:  State  v.  Behm,  72  Iowa,  533.  There  is  no 
clement  of  manslaughter  where  the  evidence  shows  that  the  defendant  was 
•sked  by  the  deceased  if  the  defendant  did  not  have  a  man,  who  was  with 
him,  under  arrest,  and  thereupon  defendant  shot  him  and  killed  him,  for 
such  evidence  proves  murder;  nor  is  there  any  element  of  manslav:ghter 
Inhere  the  evidence  shows   that  deceased  met  defendant  and  called  him  a 

d n  horse-thief,  and  at  the  same  time  dropped  the  muzzle  of  a  loaded 

rifle  upon  defendant's  bowels;  that  defendant  endeavored  to  take  the  rifle 
away  from  deceased,  and  not  succeeding,  shot  him  in  the  scuffle,  while  de- 
ceased was  trying  to  shoot  defendant;  for  such  evidence,  if  true,  proves  in- 
nocence and  self-defense:  State  v.  Byers,  100  N.  C.  512.  But  even  though 
there  exists  no  element  of  manslaughter  in  a  criminal  case,  yet  if  the  jury 
find  a  defendant  guilty  of  manslaughter,  it  is  proper  to  sentence  him  there- 
for: Fagg  v.  State,  50  Ark.  506. 
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ril8  Indiana,  194.J 
TELEPHONE,   AS  THE  WORD  13  USED  IN   THE  StATOTBS  OF  INDIANA,    means 

an  organized  apparatus  or  combination  of  inatroments  usually  in  use  in 
transmitting  as  well  as  in  receiving  telephonic  messages. 

Telephone  CompantBs  are  Common  Cakriers  of  News,  and  as  Suca 
Subject  to  Propek  Reochlations  requiring  them  to  conduct  their 
business  in  a  manner  conducive  to  the  public  benefit. 

Telephone  Company  mat  be  Compelled  by  Mandamus  to  famish  any 
person  or  company  the  like  service  which  it  furnishes  to  others,  and  on 
like  terms. 

The  Price  to  be  Charged  for  the  Use  of  Telephones  and  Telephonic 
Connections  may  be  regulated  by  the  legislature  relative  to  business 
conducted  within  the  state. 

Telephone  Comfanuls  must  Furnish  EIach  Person,  under  the  statutes 
of  Indiana,  with  a  telephone  and  with  telephonic  communications  and 
connections;  and  cannot  relieve  themselves  from  their  liability  so  to  do 
by  abandoning  what  is  known  as  the  exchange  and  rental  system,  and 
substituting  therefor  another  system,  under  which  all  persons  must  re- 
sort to  stations  fixed  by  the  companies  where  telephones  are  kept  to  b« 
used  upon  the  payment  of  a  certain  toll. 

Fact  that  a  Telephone  Company  has  Extended  its  Lines  through 
Different  States,  and  is  engaged  in  interstate  commerce,  will  not 
relieve  it  from  the  operation  of  state  statutes,  upon  business  conducted 
wholly  within  the  state,  nor  justisfy  its  refusal  of  a  telephone  and  the 
best  telephonic  connections  and  facilities  to  a  person  doing  business  in 
such  state,  on  the  terms  prescribed  by  such  statute. 
-The  Right  to  a  Writ  of  Mandate  to  Compel  the  Furnishing  of 
Telephonic  Facilities  is  not  Tajblen  Away  by  a  statute  imposing  a 
penalty  for  refusing  such  facilities.  The  statutory  remedy  is  cumulative 
-merely. 

J.  R.  Coffroth,  T.  A.  Stuart^  and  A.  A.  Thomas^  for  the  appel- 
lant. 
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W.  D.  Wallace,  S.  P.  Baird,  and  F.  S.  Chase,  for  the  ap- 
pellee. 

Olds,  J.  This  is  an  action  brought  by  the  relatrix  to  com- 
pel the  appellant,  by  mandate,  to  furnish  her,  at  her  place  of 
business  in  the  city  of  Lafayette,  a  telephone  and  telephonic 
connections  and  facilities.  The  petition  is  in  one  paragraph, 
averring  the  following  facts:  That  the  defendant,  the  Central 
Union  Telephone  Company,  is  a  corporation  duly  organized 
under  the  laws  of  the  state  of  Illinois;  that  it  is  now,  and  was 
at  the  time  of  the  doing  of  the  acts  and  things  hereinafter  com- 
plained of,  and  for  three  years  last  past  has  been,  owning  and 
operating  a  system  of  telephone  lines  and  wires,  and  engaged 
in  doing  a  general  telephone  business  in  the  city  of  Lafayette, 
county  of  Tippecanoe,  state  of  Indiana;  that  the  relatrix, 
Susana  B.  Falley,  is  now,  and  for  more  than  three  months 
last  past  has  been,  carrying  on  business  under  the  name  and 
stylo  of  the  "Falley  Hardware  Company,"  and  the  occupant 
of  a  business-room  in  said  city,  at  Nos.  37  and  39  on  South 
Third  Street  therein,  and  her  business-room  is  within  the 
limits  of  the  defendant's  telephone  business  in  said  city;  that 
the  relatrix  did,  on  the  twenty-fifth  day  of  October,  1887,  de- 
mand of  the  defendant  that  said  relatrix  be  furnished  by  said 
defendant  with  a  telephone  and  telephonic  connections  and 
facilities  necessary  to  place  the  relatrix,  at  her  said  business- 
room,  in  telephonic  connection  with  the  patrons  of  defendant  in 
said  city;  that  the  relatrix  did  then,  and  at  the  time  of  making 
said  demand,  tender  to  the  defendant  the  sum  of  nine  dollars, 
lawful  currency  of  the  United  States,  as  a  rental  in  advance 
for  such  telephone,  telephonic  connections,  and  facilities  for 
the  first  three  months'  use  thereof,  and  at  the  same  time  rela- 
trix offered  to  comply  with  the  reasonable  rules  and  regula- 
tions of  said  defendant  not  inconsistent  with  the  laws  of  this 
state;  that  the  defendant  at  the  time  said  demand  was  made 
refused,  and  ever  since  has  willfully,  wrongfully,  and  without 
cause,  failed  and  refused,  and  still  fails  and  refuses,  to  fur- 
nish to  said  relatrix,  at  her  said  business-room,  the  use  of 
such  telephone  and  telephonic  connections  and  facilities;  that 
the  defendant  is  a  common  carrier  of  telephonic  messages  be- 
tween its  patrons  within  the  limits  of  said  city  of  Lafayette; 
and  that  said  relatrix,  under  the  laws  of  the  state  of  Indiana, 
is  entitled  to  demand  and  receive  from  the  defendant  the  use 
of  the  telephone  and  telephonic  connections,  facilities,  and 
service  necessary  to  place  the  relatrix,  at  her  said  business- 
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room,  in  telephonic  communication  with  the  patrons  of  de- 
fendant in  said  city  for  the  compensation  of  three  dollars  per 
month,  as  fixed  and  prescribed  by  the  statute  of  said  state, 
and  for  such  compensation  she  is  entitled  to  receive  from  the 
defendant  the  use  of  a  telephone,  and  the  highest  and  best 
grade  of  telephonic  connections,  facilities,  and  service,  used 
and  furnished  by  said  defendant  in  carrying  on  its  business 
in  said  city.  Prayer  for  an  alternative  writ  of  mandate,  and, 
on  final  hearing,  a  peremptory  writ  compelling  defendant  to 
furnish  relatrix  with  such  telephone  and  telephonic  connec- 
tions, facilities,  and  service,  which  petition  was  duly  verified. 
Alternative  writ  of  mandate  issued  upon  the  complaint  in  duo 
form,  setting  forth  the  filing  of  the  complaint  and  the  allega- 
tions of  the  complaint,  and  concluding  by  commanding  the 
appellant  to  furnish  the  relatrix  with  a  telephone  and  tele- 
phonic connections  and  facilities  as  asked,  or  in  default 
thereof,  to  appear  before  the  court  and  show  cause. 

In  answer  to  the  writ,  appellant  appeared  by  attorneys  and 
demurred  to  the  writ  for  the  cause  that  the  writ  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  which  demurrer 
was  overruled,  to  which  ruling  of  the  court  on  the  demurrer 
appellant  excepted.  Appellant  then  filed  an  answer  in  five 
paragraphs.  The  first  is  a  general  denial,  and  the  other  par- 
agraphs allege  the  following  facts:  — 

2.  The  defendant  avers  that  it  is  a  corporation  under  the 
laws  of  Illinois;  that  for  several  years  prior  to  the  demand  by 
plaintiflF,  as  alleged  in  the  complaint,  defendant  had  been 
engaged  in  carrying  on  its  business  as  a  telephone  company 
in  the  states  of  Indiana,  Ohio,  Illinois,  and  Iowa;  that  long 
before  and  at  the  time  of  the  happening  of  the  things  com- 
plained of  in  plaintifi''s  complaint,  defendant  had,  ever  since 
had,  and  now  has  its  lines  and  wires  on  its  poles  in  the  city 
of  Lafayette,  and  in  various  cities  and  towns  in  the  states 
aforesaid,  and  during  all  of  said  time  and  still  has  ofiices  in 
said  various  cities  and  towns  in  each  of  said  states  connected 
with  each  other,  and  many  of  its  offices  and  telephones  in 
this  state  are  connected  by  means  of  its  wires  with  defend- 
ant's offices  and  instruments  in  the  states  of  Ohio,  Illinois, 
and  Iowa;  that  defendant  during  all  of  said  time  was,  has 
been,  and  is  engaged  in  transmitting  messages  for  the  public 
for  hire  over  its  said  wires,  not  only  between  towns  and  cities 
in  each  of  said  states,  but  also  between  the  several  states 
aforesaid;  and  during   all  of  said   time  defendant  has  been 
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and  is  engaged  in  and  carrying  on  interstate  commerce; 
that  it  admits  that  plaintifif,  claiming  that,  under  the  act  of 
the  general  assembly  of  the  state  of  Indiana,  she  was  enti- 
tled to  have  a  telephone  in  her  store,  and  to  be  furnished  with 
telephonic  service  under  said  law,  tendered  defendant  nine 
dollars,  and  demanded  to  have  a  telephone  in  her  store;  and 
defendant  admits  that  it  refused  to  furnish  relatrix  with  a 
telephone,  and  with  telephonic  connections  and  service,  be- 
cause if  defendant  had  complied  with  said  request  and  demand 
she  would  thereby  be  furnished  facilities  for  transmitting  mes- 
sages from  Lafayette  to  various  places  in  the  states  of  Ohio 
and  Illinois,  where  defendant  had  and  has  its  wires  and  offices, 
as  aforesaid,  for  said  sum  of  money,  which  was  unreasonable 
and  greatly  less  than  defendant  charges  its  other  customers, 
and  which,  as  defendant  was  engaged  in  carrying  on  interstate 
commerce,  could  not  be  required  of  it. 

3.  The  third  paragraph  states  that  it,  defendant,  is  a  cor- 
poration under  the  laws  of  Illinois,  and  is  engaged  in  carry- 
ing on  a  general  telephone  business  in  the  city  of  Lafay- 
ette; that,  on  the  second  day  of  March,  1886,  it  in  good 
faith  announced  to  the  public  and  it  was  then  its  intention 
from  and  after  the  second  day  of  March,  1886,  not  to  furnish 
telephones  under  a  rental  system,  except  as  it  did  so  until  its 
^^ontracts  then  in  existence  expired;  that  at  said  time  it  had  a 
large  number  of  contracts  with  its  various  subscribers  in  the 
city  of  Lafayette  for  the  use  of  its  telephones,  by  the  terms  of 
which  defendant  was  compelled  to  maintain  its  exchange  in 
said  city,  and  furnish  telephone  facilities  to  said  persons  until 
the  thirtieth  day  of  September,  1886;  that  defendant  treated 
all  applications  for  telephones  and  telephonic  service  alike; 
that,  in  good  faith,  and  without  discrimination,  having  de- 
termined to  cease  doing  a  general  rental  telephone  exchange 
business  in  this  state,  it  refused  to  furnish  telephones  and 
telephonic  connections  under  a  general  rental  telephone  ex- 
change system,  except  to  those  with  whom  it  had  contracts,  as 
aforesaid;  that  it  admits  the  demand  and  tender  by  relatrix 
and  the  refusal  by  defendant  to  furnish  her  with  a  telephone, 
because  it  had  determined  to  cease,  and  had  in  fact  ceased, 
doing  a  general  rental  telephone  exchange  business  in  said 
city,  and  so  informed  relatrix,  and  since  that  time  has  not  been 
and  is  not  engaged  in  a  general  telephone  business  under  a 
rental  system  in  said  city;  that  after  it  had  announced  its 
determination  to  cease  doing  a  general  rental  telephone  ex- 
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change  business,  it,  in  June,  1886,  determined  to  offer  to  the 
public,  and  did  in  fact  oflFer  to  the  public,  to  furnish  telephonic 
service  and  connections  by  means  of  public  toll-stations  at 
various  points  in  said  city,  which  system  of  public  toll-sta- 
tions defendant  had  in  operation  at  and  long  before  the  time 
of  the  demand  by  relatrix  for  telephone  and  telephonic  con- 
nections. 

Defendant  denies  that  it  owns  or  operates  a  telephone  ex- 
change under  the  rental  system  in  said  city  of  Lafayette, 
Indiana,  or  that  it  did  at  the  time  of  the  commencement  of 
this  action;  that  although  it  had  formerly  conducted  a  tele- 
phone exchange  under  the  rental  system,  it  abandoned  and 
terminated  the  same  as  soon  as  its  contracts  in  existence  were 
terminated.  The  defendant  avers  that  what  is  known  as  a 
telephone  exchange  under  a  rental  system  is,  where  lines  and 
telephone  instruments  are  furnished  to  subscribers  for  private 
use,  under  contracts  limiting  the  use  of  the  facilities  furnished 
to  such  subscribers  and  their  employees,  for  a  stipulated  ren- 
tal per  month,  quarter,  or  year,  and  in  which  the  instruments 
furnished  pass  into  the  possession  of  such  subscribers;  the 
lines  so  furnished  to  subscribers  center  at  a  switching-station, 
where  the  line  of  any  subscriber  is  connected  with  that  of  any 
other  subscriber,  on  request,  for  purposes  of  communication 
authorized  by  the  contract.  In  the  exchange  system,  a  set  of 
telephone  instruments,  connected  by  a  wire  with  the  central 
station,  is  furnished  to  any  reputable  person  who  desires  to 
become  a  subscriber  to  the  exchange,  and  signs  the  usual 
form  of  contract,  and  complies  with  its  conditions.  A  public 
toll  system  of  telephone  service  is  one  where  the  telephone 
company  furnishes  no  instruments  or  lines  for  private  use  for 
a  rental  charge,  but  establishes  stations  of  its  own,  for  the  ac- 
commodation of  the  public,  in  such  places  as  may  appear  to 
it  necessary  to  furnish  telephonic  facilities  and  connections  to 
the  public,  charging  a  toll  for  each  use  of  its  instruments  and 
lines,  such  toll-stations  being  in  charge  of  agents  selected,  ap- 
pointed, and  paid  by  the  telephone  company,  the  instrument 
at  such  station  remaining  in  the  possession  and  control  of  the 
company,  through  its  agents;  the  lines  from  such  stations 
extend  to  a  switching-station,  where  one  is  connected  with 
another  upon  the  order  of  any  agent,  which  agent  collects 
from  the  user  the  toll  charged  for  "each  and  every  connection, 
and  accounts  for  the  same  to  the  company;  that  such  toll 
system  is  simply  an  extension  of  the  toll  system  which  the 
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defendant,  Biac3  its  organization  for  some  years  past,  and 
prior  to  the  enactment  of  the  telephone  statutes  in  this  state, 
was  maintaining,  and  has  maintained,  in  various  towns  of 
this  state,  providing  telephonic  facilities  between  individuals- 
residing  in  different  towns  where  toll-stations  are  established;: 
that  at  the  time  of  the  commencement  of  this  suit  it  did  not, 
does  not  now,  nor  does  it  intend  to,  discriminate  against  the 
relatrix,  and  is  still  and  now  is  ready  and  willing  to  supply 
the  relatrix  and  all  applicants  with  such  facilities  as  it  haa 
in  said  city. 

The  paragraph  further  sets  out  in  detail  the  manner  of  oper- 
ating and  conducting  the  toll-station  system,  and  alleges  that 
all  its  business  in  the  city  of  Lafayette,  at  the  time  of  the  com- 
mencement of  this  suit,  and  ever  since,  has  been  conducted 
on  that  system,  and  that  it  was  not  at  that  time  nor  since 
doing,  and  does  not  intend  to  do,  a  telephone  business  under 
the  rental  system;  that  notices  of  the  rates  and  fees  charged 
for  the  use  of  the  telephones  are  posted  in  each  station.  A  copy 
of  the  contract  that  it  enters  into  with  its  agent  is  set  out. 
The  answer  denies  any  discrimination  against  the  relatrix,  or 
any  intention  to  discriminate,  and  alleges  that  the  toll-stations 
are  so  distributed  as  to  accommodate  the  general  public,  and 
that  there  are  a  number  in  the  vicinity  of  the  place  of  busi- 
ness of  the  relatrix,  and  denies  being  a  common  carrier,  and 
denies  being  bound  to  rent  telephones  at  all,  or  as  demanded 
by  relatrix;  that  defendant  offered  to  establish  a  toll-station 
on  relatrix's  said  premises,  and  she  refused  to  allow  it  to  be 
done,  or  to  sign  a  contract  of  agency. 

The  following  is  a  copy  of  the  contract  set  out  with  this 
paragraph  of  answen  — 

*' Central  Union  Telephone  Company— Station  Contract 
— Central  Station. 

"This  agreement,  made  this day  of ,  188-,  by  and 

between  the  Central  Union  Telephone  Company,  its  succes- 
sors or  assigns,  party  of  the  first  part,  and ,  party  of  the 

second  party,  witnesseth:  The  second  party  agrees:  1.  To 
permit  the  party  of  the  first  part  to  place  its  wires,  fixtures, 
telephone  instruments,  and  apparatus  in  and  upon  the  prem- 
ises of  the  second  party,  located  on street,  in  the 

of ,  county  of ,  in  the  state  of  Indiana,  for  the  pur- 
pose of  doing  a  general  telephone  and  telegraph  business; 
that  he, ,  said  second  party,  is  to  furnish  proper  office- 
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room,  rent,  light,  and  fuel,  and  necessary  employees  to  trans- 
act all  business  of  the  party  of  the  first  part,  at  said  station, 
in  a  prompt  and  business-like  manner;  to  collect  for  all  such 
business  such  regular  rates  as  may  be  fixed  from  time  to  time 
by  the  party  of  the  first  part,  and  the  same  to  account  for  to 
the  said  first  party;  and  further,  to  observe  and  conform  to 
such  rules  and  regulations  touching  said  business  as  may  from 
time  to  time  be  prescribed  by  said  first  party.  In  considera- 
tion thereof,  and  in  full  payment  therefor,  the  first  party 
agrees  to  pay  to  the  second  party  five  per  cent  commission 
upon  the  receipts  at  said  station  for  business  with  regular 

stations  within miles  of  the  county  court-house  in  said 

,  and upon  receipts  for  business  going  over  to  extra- 
territorial lines  of  the  first  party.  It  is  further  mtitually 
agreed  that  should  the  telephone  or  telegraph  station  herein 
referred  to  fail  to  be  suflQciently  remunerative,  or  its  manage- 
ment by  the  party  of  the  second  part  prove  to  be  unsatisfac- 
tory to  the  party  of  the  first  part,  the  right  to  terminate  this 
agreement  at  any  time  is  reserved  by  the  party  of  the  first 
part;  but  otherwise,  this  agreement  is  to  be  in  force  and  effect 

until  the  last  of  ,  188-,  and  thereafter  until  the  party 

of  either  part  shall  have  given  the  party  of  the  other  part  ten 
days'  written  notice  of  his  or  its  desire  to  discontinue  the 
same.    Witness  the  hands  of  the  parties,"  etc. 

4.  The  fourth  paragraph  alleges  the  ceasing  to  do  business 
by  the  defendant  under  the  rental  system  and  conducting 
the  same  under  a  toll-station  system,  as  alleged  in  the  third 
paragraph,  and  avers  that  one  Edward  E.  Falley  is  a  partner 
of  relatrix,  and  that  they  are  trading  under  the  name  of  Fal- 
ley Hardware  Company,  and  that  prior  to  the  demand  by 
relatrix  for  a  telephone,  as  set  out  in  the  complaint,  defendant 
had  a  telephone  in  their  place  of  business  under  the  toll-sta- 
tion system,  and  said  firm  acted  as  the  agent  of  defendant  in 
the  operation  of  the  telephone;  that  said  firm  terminated  said 
contract  of  agency,  and  the  relatrix  then  made  the  demand  as 
alleged,  and  defendant  refused  for  the  reasons  as  stated  in  the 
third  paragraph  of  answer. 

The  fifth  paragraph  is  not  in  the  record. 

Appellee  filed  separate  demurrers  to  the  second,  third, 
fourth,  and  fifth  paragraphs  of  answer  for  the  cause  that 
neither  of  said  paragraphs  stated  facts  sufficient  to  constitute 
a  defense  or  return  to  said  alternative  writ  of  mandate. 

The  first  paragraph  of  answer  was  withdrawn  by  appellant, 
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and  the  court  sustained  the  demurrers  to  the  second,  third, 
fourth,  and  fifth  paragraphs;  to  which  ruling  of  the  court  in 
sustaining  the  demurrers  to  the  several  paragraphs  of  answer 
appellant  duly  excepted,  and  appellant  failure  to  amend  or 
plead  further,  the  court  rendered  judgment  on  said  demur- 
rers, ordering  and  adjudging  that  a  peremptory  writ  of 
mandate  issue,  commanding  appellant  to  forthwith  furnish 
and  supply  relatrix,  at  her  business-rooms,  Nos.  37  and  39 
South  Third  Street,  in  the  city  of  Lafayette,  Indiana,  with  a 
telephone,  and  with  the  highest  and  best  grade  of  telephonic 
connections  and  facilities  and  service  used,  furnished,  and 
employed  by  said  appellant  in  carrying  on  its  said  business  in 
Baid  city,  and  that  might  be  necessary  to  place  her,  at  her 
said  place  of  business,  in  telephonic  communication  with  all 
persons  in  said  city  having  at  their  places  of  business  or  resi- 
dences telephones  placed  and  maintained  there  by  said  appel- 
lant; and  that  said  appellant  continue  to  supply  and  furnish 
the  same,  etc.,  so  long  as  appellant  continued  to  carry  on  a 
general  telephone  business  in  said  city,  and  so  long  as  rela- 
trix shall  continue  to  observe  the  reasonable  rules,  etc.,  and 
pay  the  compensation  of  three  dollars  per  month.  To  the 
rendering  of  which  judgment  the  appellant  excepted.  Ap- 
peal prayed  and  granted  to  this  court.  Errors  are  properly 
assigned  on  the  rulings  of  the  court. 

This  action  is  brought  under  the  acts  of  1885  prescribing 
the  duties  of  telephone  companies,  and  to  regulate  the  rental 
to  be  paid  for  the  use  of  telephones,  and  requires  a  construc- 
tion of  these  acts.  On  April  8,  1885,  the  following  law  was 
enacted:  — 

"  An  act  prescribing  certain  duties  of  telegraph  and  tele- 
phone companies,  prohibiting  discrimination  between  patrons, 
providing  penalties  therefor,  and  declaring  an  emergency." 

Section  1  relates  exclusively  to  telegraph  companies. 

"  Sec.  2.  Every  telephone  company  with  wires  wholly  or 
partly  within  this  state,  and  engaged  in  a  general  telephone 
business,  shall,  within  the  local  limits  of  such  telephone  com- 
pany's business,  supply  all  applicants  for  telephone  connec- 
tions and  facilities  with  such  connections  and  facilities, 
without  discrimination  or  partiality,  provided  such  appli- 
cants comply,  or  offer  to  comply,  with  the  reasonable  regula- 
tions of  the  company;  and  no  such  company  shall  impose 
any  conditions  or  restrictions  upon  any  such  applicant  that 
are  not  imposed  impartially  upon  all  persons  or  companies  in 
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like  situation,  nor  shall  such  companies  discriminate  against 
any  individual  or  company  engaged  in  any  lawful  business,  or 
between  individuals  or  companies  engaged  in  the  same  busi- 
ness, by  requiring  as  a  condition  for  furnishing  such  facilities 
that  they  shall  not  be  used  in  the  business  of  the  applicant, 
or  otherwise  for  any  lawful  purpose. 

"  Sec.  3.  Any  person  or  company  violating  any  of  the  pro- 
visions of  this  act  shall  be  liable  to  any  party  aggrieved  in  a 
penalty  of  one  hundred  dollars  for  each  offense,  to  be  recovered 
in  a  civil  action  in  any  court  of  competent  jurisdiction j  pro- 
vided nothing  in  this  act  shall  be  construed  to  take  away  or 
abridge  the  right  of  such  aggrieved  party  to  appeal  to  a  court 
of  equity  to  prevent  such  violations  or  discriminations,  by  in- 
junction or  otherwise":  Acts  of  1885,  p.  151. 

On  the  13th  of  April,  1885,  another  law  was  enacted,  which 
is  as  follows:  — 

"  An  act  to  regulate  the  rental  allowed  for  the  use  of  tele- 
phones, and  fixing  a  penalty  for  its  violation. 

"Section  1.  That  no  individual,  company,  or  corporation 
now  or  hereafter  owning,  controlling,  or  operating  any  tele- 
phone line  in  operation  in  this  state  shall  be  allowed  to  charge, 
collect,  or  receive  as  rental  for  the  use  of  such  telephones  a 
sum  exceeding  three  dollars  per  month  where  one  telephone 
only  is  rented  by  one  individual,  company,  or  corporation. 
Where  two  or  more  telephones  are  rented  by  the  same  indi- 
vidual, company,  or  corporation,  the  rental  per  month  for  each 
telephone  so  rented  shall  not  exceed  two  dollars  and  fifty  cents 
per  month. 

"  Sec.  2.  Where  any  two  cities  or  villages  are  connected 
by  wire  operated  or  owned  by  any  individual,  company,  or 
corporation,  the  price  for  the  use  of  any  telephone  for  the  pur- 
pose of  conversation  between  such  cities  or  villages  shall  not 
exceed  fifteen  cents  for  the  first  five  minutes,  and  for  each  ad- 
ditional five  minutes  no  sum  exceeding  five  cents  shall  be 
charged,  collected,  or  received. 

"Sec.  3.  Any  owner,  operator,  agent,  or  other  person,  who 
shall  charge,  collect,  or  receive  for  the  use  of  any  telephone 
any  sum  in  excess  of  the  rates  fixed  by  this  act  shall  be 
deemed  guilty  of  a  public  offense,  and  on  conviction  shall  be 
fined  in  any  sum  not  exceeding  twenty-five  dollars":  Acts  of 
1885,  p.  227.    This  act  took  eff'ect  July  22, 1885. 

It  is  insisted  by  appellant  that  the  act  of  April  8th  is  simply 
an  act  prohibiting  discriminations  by  telephone  companies, 
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and  providing  a  penalty  for  any  discrimination  by  such  com- 
panies, and  that  the  act  of  April  13th  prescribes  the  price^ 
which  may  be  charged  for  the  rental  of  telephones  when  the 
same  are  rented,  and  prescribes  penalties  for  asking  or  taking, 
a  greater  rental,  and  that  unless  they  inhibit  all  other  systems 
or  methods  of  telephony  other  than  the  rental,  this  case  was 
decided  wrongly  by  the  court  below;  and  that  the  title  to  the 
act  of  April  8th  declares  it  to  be  an  act  prohibiting  discrimi- 
nation  between  patrons,  and  prescribing  penalties  therefor. 

It  is  further  claimed  by  appellant  that  the  answers  ehow 
that  appellant  was  not  engaged  in  a  general  telephone  busi- 
ness at  Lafayette  at  the  time  of  appellee's  demand,  but  waa 
engaged  only  in  a  limited  business,  and  that  it  oflfered  to  fur- 
nish appellee  such  limited  service,  and  has  in  all  respects 
oflfered  to  treat  her  in  the  same  manner  as  it  was  treating  its 
other  patrons,  but  that  she  wanted  a  diflferent  service  thaa 
that  in  which  appellant  was  engaged;  in  other  words,  she 
wanted  appellant  to  discriminate  in  her  favor,  and  to  grant 
her  demand  would  make  appellant  amenable  to  the  "law 
against  discrimination. 

In  determining  this  case,  it  is  important  to  consider  the 
nature  of  the  telephone,  how  operated,  the  utility  of  it,  and 
the  rights  of  the  parties  in  the  absence  of  the  statutes  enacted 
by  the  legislature.  The  telephone  diflfers  from  the  telegraph 
very  materially,  in  this,  that  the  transmission  of  news,  the 
sending  and  receiving  of  messages  by  telegraph,  can  only  be 
done  by  those  having  a  knowledge  of  the  business,  and  having 
a  knowledge  of  the  art  and  science  of  telegraphy.  To  others 
who  are  not  telegraphists,  the  telegraph  would  be  useless.  It 
is,  therefore,  only  beneficial  to  the  general  public  when  op- 
erated by  persons  or  companies  keeping  in  their  employ 
telegraphists  to  send,  receive,  and  transmit  messages,  and 
messengers  to  deliver  them  to  persons  to  whom  addressed.  A 
telegraphic  instrument  in  the  house  or  place  of  business  of  a 
patron  of  the  company,  connected  with  the  wires  of  the  com- 
pany, with  facilities  for  transmitting  and  receiving  messages 
by  telegraph,  would  be  of  no  use  to  a  patron  unless  he  was 
learned  in  the  art  of  telegraphy.  But  the  telephone  is  en- 
tirely diflferent;  a  telephone,  with  proper  connections  and 
facilities  for  use,  can  be  used  by  any  person;  it  requires  no 
experience  to  operate  it.  Webster  defines  it  as  "an  instru- 
ment for  conveying  sound  to  a  great  distance." 

In  the  case  of  Central  Union  Telephone  Co.  v.  Bradbury^  106 
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Ind.  1,  the  word  "telephone,"  as  used  in  the  act  of  April  13, 
1885,  was  held  to  mean  "  an  organized  apparatus  or  combina- 
tion of  instruments  usually  in  use  in  transmitting  as  well  as 
in  receiving  telephonic  messages."  By  the  use  of  the  tele- 
phone, persons  are  enabled  to  converse  with  each  other  while 
in  their  respective  business  houses  or  residences  a  great  dis- 
tance apart.  Although  of  recent  date,  it  has  become  of  im- 
portant use  in  the  transaction  of  business,  and  there  is  no 
other  invention  or  device  to  supply  its  place.  While  it  may 
not  supply  and  take  the  place  of  the  telegraph  in  many  in- 
stances and  for  many  purposes,  yet  in  others  it  far  surpasses 
it,  and  is  and  can  be  put  to  many  uses  for  which  the  telegraph 
is  unfitted,  and  by  persons  wholly  unable  to  operate  and  use 
the  telegraph.  It  has  been  held  universally  by  the  courts, 
considering  its  use  and  purpose,  to  be  an  instrument  of  com- 
merce and  a  common  carrier  of  news,  the  same  as  the  tele- 
graph, and  by  reason  of  being  a  common  carrier,  it  is  subject 
to  proper  obligations,  and  to  conduct  its  business  in  a  manner 
conducive  to  the  public  benefit,  and  to  be  controlled  by  law. 
To  conduct  the  business  of  the  telephone  by  public  telephone 
stations  and  by  sending  messengers  to  notify  persons  with 
whom  a  patron  of  the  company  desires  to  converse  in  other 
parts  of  the  city,  to  compel  the  person  desiring  to  converse 
with  others  to  remain  at  the  public  telephone  station  until  the 
persons  with  whom  they  desire  to  converse  can  be  notified  and 
so  arrange  their  business  as  to  leave  and  go  to  another  tele- 
phone station  and  hold  the  conversation,  renders  the  use  of 
the  telephone  almost  worthless.  It  is  by  reason  of  the  fact 
that  business  men  can  have  them  in  their  offices  and  resi- 
dences, and,  without  leaving  their  homes  or  their  places  of 
business,  call  up  another  at  a  great  distance  with  whom  they 
have  important  business,  and  converse  without  the  loss  of 
valuable  time  on  the  part  of  either,  that  the  telephone  is  par- 
ticularly valuable  as  an  instrument  of  commerce.  It  being 
an  instrument  of  commerce,  and  persons  or  corporations  en- 
gaged in  the  general  telephone  business  being  common  car- 
riers of  news,  what  are  the  rights  of  the  public,  independent  of 
the  statute,  as  regards  discrimination? 

Any  person  or  corporation  engaged  in  telephone  business, 
operating  telephone  lines,  furnishing  telephonic  connections, 
facilities,  and  service  to  business  houses,  persons,  and  compa- 
nies, and  discriminating  against  any  person  or  company,  can 
be  compelled  by  mandate,  on  the  petition  of  such  person  or 
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company  discriminated  against,  to  furnish  to  the  petitioner  a 
like  service  as  furnished  to  others.  This  has  been  held  in  th©^ 
cases  of  State  v.  Nebraska  Telephone  Co.,  17  Neb.  126;  52  Am. 
Rep.  404;  Vincent  v.  Chicago  etc.  R.  R.  Co.,  49  111.  33;  People 
V.  Manhattan  Gas  Light  Co.,  45  Barb.  136.  And  the  principle 
held  in  these  eases  is  in  accordance  with  the  well-settled  rules 
governing  common  carriers. 

It  is  not  controverted  in  the  argument  by  counsel  for  the 
appellant  that  the  legislature  had  the  right  to  regulate  the 
price  to  be  charged  and  collected  for  the  use  of  telephones 
and  telephonic  connections,  facilities,  and  service;  and  even 
if  it  were  controverted,  it  is  well  settled  by  authorities  that 
the  legislature  has  the  right  to  do  so,  relative  to  the  business 
conducted  within  the  state:  Hochett  v.  State,  105  Ind.  250; 
55  Am.  Rep.  201;  Central  U.  Tel.  Co.  v.  Bradbury,  supra,  and 
authorities  cited  in  those  cases;  Johnson  v.  State,  113  Ind.  143^ 
Munn  V.  Illinois,  94  U.  S.  113;  Ouachita  Packet  Co.  v.  Aikeny 
121  Id.  144;  Patterson  v.  Kentucky,  97  Id.  601. 

The  telephone  company  being  liable  for  discriminating  be- 
tween persons  and  companies,  and  the  person  or  company  dis- 
criminated against  having  a  remedy  without  the  enactment 
of  section  2  of  the  act  of  April  8,  1885,  there  was  no  occasion 
for  the  statute  on  that  account  alone.  Then  what  was  the 
purpose  and  object  of  the  two  statutes  set  out? 

It  should  be  presumed  the  legislature  had  some  purpose 
and  object.  If  section  2  of  the  act  of  April  8th  was  only  to 
prevent  discrimination,  and  section  1  of  the  act  of  April  13th 
only  to  fix  the  price  for  the  rental  of  telephones  when  the  tele- 
phone company  was  operating  under  a  rental  system,  then  all 
that  the  companies  operating  telephone  lines  would  have  to 
do  would  be  to  cease  to  operate  their  business  under  a  rental 
system,  and  charge  so  much  for  each  conversation,  or,  as  they 
have  done  in  this  case,  establish  public  telephone  stations, 
and  then  charge  for  each  separate  use  of  the  telephone,  and 
they  might  thereby  derive  a  greater  income  for  the  use  of  the 
telephone,  and  render  to  the  public  much  inferior  service,  and 
yet  avoid  liability  under  the  statute.  We  do  not  think  such 
was  the  object  or  purpose  of  the  statute,  or  that  such  construc- 
tion can  be  placed  upon  it. 

It  was  the  evident  intention  of  the  legislature  that  where  a 
telephone  company  was  doing  a  general  telephone  business  in 
this  state,  any  person  within  the  local  limits  of  its  business  in 
a  town  or  city  should  have  the  right  to  demand  and  receive 
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a  telephone  and  telephonic  connections,  facilities,  and  service, 
the  best  in  use  by  such  company,  and  should  only  be  liable 
to  be  charged  and  to  pay  three  dollars  per  month  therefor. 
With  this  construction  only  are  the  statutes  of  any  benefit  to 
the  citizens  of  the  state.  The  legislature  fixed  what,  in  the 
judgment  of  that  body,  was  the  maximum  price  that  should 
be  charged  for  the  service,  and  placed  it  in  the  power  of  each 
individual  and  gave  him  the  right  to  demand  and  receive 
euch  service  within  the  limits  of  the  company's  business,  in 
any  town  or  city  where  such  company  is  doing  a  general  tele- 
phone business. 

It  is  insisted,  as  it  appears  by  the  answer  that  the  lines  of 
the  appellant  extended  through  the  states  of  Ohio,  Indiana, 
and  Illinois,  that  appellant  was  engaged  in  interstate  com- 
merce; that  it  was  a  common  carrier  of  news  between  the 
states,  and  that  therefore  such  statutes  are  an  interference 
with  interstate  commerce.  We  cannot  agree  with  that  theory. 
These  statutes  simply  provide  that  telephone  companies  shall 
provide  persons  within  this  state  with  certain  service,  and  for 
euch  service  shall  receive  a  certain  compensation.  They  only 
seek  to  control  the  service  within  this  state.  If  section  2  of 
the  act  of  April  13th,  providing  for  the  price  to  be  paid  for 
connections  between  two  cities  or  villages,  should  be  construed 
to  apply  to  two  cities  or  villages  one  of  which  was  without 
this  state,  then  there  would  be  some  question  as  to  the  valid- 
ity of  that  section,  or  the  power  of  the  legislature  to  control 
the  price  to  be  paid  for  a  message  or  the  use  of  the  telephone 
for  communicating  with  a  person  beyond  the  limits  of  the 
state;  but  that  question  is  not  involved  in  this  case,  as  one 
section  of  a  statute  may  be  valid  and  another  not.  Tele- 
graph companies  stand  upon  a  difierent  footing,  in  some 
respects,  from  that  of  telephone  companies;  they  have  been 
granted  some  rights  and  privileges  by  acts  of  Congress  which 
cannot  be  abridged  or  interfered  with.  In  the  case  of  Western 
Union  Tel.  Co.  v.  Pendleton,  122  U.  S.  347,  referred  to  by  coun- 
sel for  appellant,  it  was  held  that  the  act  was  void  in  so  far  as 
it  sought  to  govern  the  delivery  of  messages  outside  of  the 
state:  State  v.  Newton,  59  Ind.  173. 

It  is  also  contended  by  counsel  for  appellant  that  as  the 
statute  provides  a  remedy  other  than  that  by  mandate  for  a 
violation  of  the  statute,  the  writ  of  mandate  is  not  a  proper 
remedy. 

The  right  to  have  the  telephone  and  telephonio  connections 
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and  facilities  is  a  right  given  by  the  statutes.  It  is  a  legal 
right,  which  may  be  enforced  by  mandate.  No  remedy  is 
adequate  which  does  not  give  the  person  that  to  which  he  is 
entitled  by  law;  the  penalty  of  one  hundred  dollars  is  cumu- 
lative, and  does  not  abridge  or  take  away  the  right  to  a  writ 
of  mandate.  The  statute  itself  provides  that  the  act  shall 
not  be  BO  construed  as  to  "  abridge  the  right  of  such  aggrieved 
party  to  appeal  to  a  court  of  equity  to  prevent  such  violations 
or  discriminations,  by  injunction  or  otherwise."  The  statute 
should  be  so  construed  as  that  the  penalty  shall  not  take  away 
any  of  the  other  remedies  the  aggrieved  person  may  have,  one 
of  which  remedies  is  by  writ  of  mandate.  This  court  held, 
in  the  case  of  Central  Union  Tel.  Co.  v.  Bradbury,  supra,  that 
Bradbury  was  entitled  to  his  remedy  by  writ  of  mandate 
compelling  the  company  to  furnish  him  with  a  telephone  and 
telephonic  service.  The  right  to  a  writ  of  mandate  requiring 
telephone  companies  to  furnish  telephonic  service  to  persons 
entitled  thereto  has  been  held  in  State  v.  Telephone  Co.,  36 
Ohio  St.  296;  38  Am.  Rep.  583;  also  by  the  supreme  court  of 
Pennsylvania,  in  Bell  Telephone  Co.  v.  Commonwealth,  59  Am. 
Rep.  172.  In  this  case  the  complaint  states  a  good  cause  of 
action  under  the  statutes. 

The  second  paragraph  of  the  answer  alleges  the  conducting 
of  the  defendant's  business  in  the  several  states,  and  that  it 
is  engaged  in  interstate  commerce,  and  that  to  furnish  rela- 
trix  with  an  instrument  and  connection  with  its  lines  would 
put  her  in  connection  with  its  offices  outside  of  the  state,  and 
furnish  her  facilities  for  transmitting  messages  from  Lafayette 
to  various  places  in  Ohio  and  Illinois,  where  the  appellant  has 
its  wires  and  offices.  This  paragraph  does  not  controvert  the 
facts  alleged  in  the  complaint,  that  appellant,  at  the  time  of 
the  acts  and  things  complained  of,  etc.,  was  owning  and  oper- 
ating a  system  of  telephone  lines  and  wires,  and  engaged  in 
doing  a  general  telephone  business  in  the  city  of  Lafayette, 
and  that  the  place  of  business  of  the  relatrix  is  within  the 
limits  of  the  appellant's  telephone  business  in  said  city;  and 
it  must  also  be  remembered  that  the  demand,  as  alleged  in 
the  complaint,  was  only  that  she  be  furnished  with  a  tele- 
phone and  telephonic  connections  and  facilities  necessary  to 
place  her,  at  her  said  store,  in  telephonic  communication  with 
patrons  of  appellant  in  said  city.  The  statutes  contemplate 
two  kinds  of  service,  and  different  compensations  for  each; 
one,  connections  and  facilities  for  conversing  with  patrons  of 
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the  company  within  any  city  or  town  where  an  exchange  is 
maintained;  the  other,  for  conversing  between  two  towns  or 
cities. 

The  other  paragraphs  show  the  appellant  to  have  been  en- 
gaged in  a  general  telephone  business  in  said  city,  operating 
the  same  under  a  toll  system  at  the  time  of  the  demand  and 
tender  by  relatrix,  and  do  not  controvert  the  allegations  in 
complaint  that  the  plaintiff's  place  of  business  is  within  the 
local  limits  of  appellant's  business  in  said  city.  Neither  of 
the  paragraphs  of  answer  is  sufficient. 

Under  the  construction  we  have  given  the  statutes,  there 
was  no  error  committed  by  the  court  below  in  overruling  the 
demurrer  to  the  complaint,  sustaining  the  demurrers  to  the 
answers,  or  in  granting  the  writ  of  mandate. 

The  judgment  is  affirmed,  with  costs. 


Law  of  the  Telephone.  —  Probably  no  invention  or  implement  which 
has  come  into  so  general  use  as  the  telephone  has,  in  the  same  period  of 
time,  ever  occasioned  so  small  an  amount  of  litigation.  Even  such  litigation 
as  has  arisen  has  been  mainly  devoted  to  the  determination  of  questions  of  a 
public  character,  and  has  rarely  been  carried  on  by  private  individuals  as- 
serting or  defending  what  they  believed  to  be  their  private  rights.  In  con- 
sidering such  questions  as  have  been  presented  to  them,  the  courts  have 
almost  uniformly  regarded  the  telephone  and  the  public  and  private  rights 
and  duties  growing  out  of  it  as  similar  in  character  and  extent  to  the  tele- 
graph, and  the  public  and  private  rights  growing  out  of  its  invention  and 
general  use.  Thus  in  England,  the  term  "telegram"  has  been  adjudged  to 
include  a  conversation  by  means  of  a  telephone,  and  the  telephone  business 
to  be  within  the  statute  giving  to  the  postmaster-general  the  exclusive  con- 
trol of  the  transmission  of  messages  by  telegraph:  Attomey-Oeneral  v.  Edison 
Telephone  Co.,  L.  B.  6  Q.  B.  D.  244.  In  Iowa,  telephone  companies  are  classed 
with  telegraph  companies,  for  the  purpose  of  determining  the  jurisdiction  of 
justices  of  the  peace  over  them:  Franklin  v.  N.  W.  TelepJione  Co.,  69  Iowa, 
97;  and  of  deciding  where  and  how  they  and  their  property  shall  be  assessed: 
Iowa  Union  Telephone  Co.  v.  Board  of  Equalization,  67  Id.  250.  So  in  dis- 
cusssing  whether  telephone  corporations  were  entitled  to  use  the  public 
streets,  or  to  exercise  the  right  of  eminent  domain,  and  whether  they  were 
subject  to  legislative  control  for  the  purpose  of  preventing  unreasonable  dis- 
criminations and  the  imposition  of  exorbitant  charges,  the  courts  have  gen- 
erally proceeded  upon  the  assumption  that  the  rights,  duties,  and  obligations 
of  such  corporations  are  analogous  to  those  formed  for  the  purpose  of  carry- 
ing on  the  business  of  transmitting  messages  and  news  by  the  use  of  the 
telegraph. 

In  Wisconsin,  the  statute  regarding  corporations  provided,  among  other 
things,  that  corporations  might  be  formed  "to  build  and  operate  telegraph 
lines,  or  conduct  the  business  of  telegraphing,  and  to  conduct  and  maintain 
such  lines  with  all  necessary  appurtenances."  It  was  held  that  this  statute 
authorized  the  incorporation  of  a  telephone  company.  The  court,  in  consid- 
ering the  question,  said:  "  It  is  urged  that  the  powers  thus  expressly  given 
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to  form  and  organize  corporations  for  the  purpose  of  building  and  operating 
telegraph  lines,  or  conducting  the  business  of  telegraphing  in  any  way,  in- 
cludes the  power  of  forming  and  organizing  corporations  for  the  purpose  of 
building  and  operating  telephone  lines,  or  conducting  the  business  of  tele- 
I'honing  in  any  way.  Of  course  there  is  a  distinction  between  the  two 
classes  of  business;  but  in  almost  every  respect  they  are  very  similar,  if  not 
identical.  Each  of  them  must  erect  its  poles  or  posts,  and  upon  the  tops  of 
them  attach  its  lines  of  wire  from  point  to  point.  Each  must  almost  necessarily 
enter  upon,  along,  or  across  public  roads,  highways,  streams,  bodies  of  water, 
and  upon  the  lands  of  individuals,  for  the  purposes  mentioned.  In  these  re- 
spects, they  seem  to  be  identical.  One  may  require  more  lines  of  wire  than 
the  other;  but  we  are  not  aware  of  any  other  distinction  outside  of  their 
offices  or  places  of  operation  distinguishable  to  the  naked  eye.  It  is  these 
indistinguishable  features  alone  that  the  city  of  Oahkosh  had  to  deal  with. 
Possibly  there  may  be  a  marked  distinction  in  the  varying  intensity  of  the 
electric  currents  in  the  one  case,  and  in  the  other  at  the  point  of  transmis- 
sion or  receiving,  or  even  at  the  points  along  the  line;  but  such  diflFerence,  if 
it  exists,  hardly  concerns  the  question  here  presented.  As  for  the  difference 
in  the  mode  of  communication  by  means  of  telegraphic  and  telephonic  appa- 
ratus, see  Attorney-General V.  Edison  Telephone  Co.,  L.  R.  6  Q.  B.  D.  244.  In 
that  case,  Mr.  Stephen,  one  of  the  judges  of  the  exchequer  division  of  the  high 
court  of  justice,  who,  unlike  most  American  judges,  seems  to  have  sufficient 
time  not  only  to  satisfy  his  own  curiosity,  but  the  curiosity  of  all  the  curious, 
has  given  a  very  lengthy  and  definite  discussion  of  that  subject.  In  that 
case,  the  court  conclude  that  Edison's  telephone  was  a  telegraph  within  the 
meaning  of  the  telegraph  acts,  although  the  telephone  was  not  invented  nor 
contemplated  when  those  acta  were  passed.  It  is  there  said,  in  effect,  that 
the  mere  '  fact  —  if  it  is  a  fact  —  that  sound  itself  is  transmitted  by  the  tele- 
phone establishes '  no  material  distinction  between  telephonic  and  telegraphic 
communication,  as  the  transmission,  if  it  takes  place,  is  performed  by  a 
wire  acted  on  by  electricity.  It  is  there  further  said  that,  '  of  course,  no  one 
supposes  that  the  legislature  intended  to  refer  specifically  to  telephones  many 
years  before  they  were  invented;  but  it  is  highly  probable  that  they  would, 
and  it  seems  to  us  clear  that  they  actually  did,  use  language  embracing  fur- 
ther discoveries  as  to  the  use  of  electricity  for  the  purpose  of  conveying  intel- 
ligence.' It  is  upon  this  theory  of  progressive  construction  that  the  powers 
conferred  upon  Congress  to  regulate  commerce,  and  to  establish  post-offices 
and  post-roa^s,  have  been  held  not  confined  to  the  instrumentalities  of  com- 
merce, or  of  the  postal  service,  known  when  the  constitution  was  adopted, 
but  keep  pace  with  the  progress  and  developments  of  the  country,  and  adapt 
themselves  to  the  new  discoveries  and  inventions  which  have  been  brought 
into  requisition  since  the  constitution  was  adopted,  and  hence  include  car- 
riage by  steamboats  and  railways,  and  the  transmission  of  communications 
by  telegraph:  Pensacola  Tel.  Co.  v.  Western  Union  Tel  Co.,  96  U.  S.  1.  If 
there  remains  any  doubts  as  to  the  power  given  to  charter  a  telegraph  com- 
pany being  sufficiently  broad  to  include  a  telephone  company,  then  it  must 
be  dispelled  by  the  general  clause  above  quoted  from  section  1771,  to  wit, 
'for  any  lawful  business  or  purpose  whatever,  except,' etc.;  for  by  a  well- 
Be  ttled  rule  of  construction,  these  general  words  extend  to  things  of  a  kindred 
nature  to  those  specifically  authorized  by  the  section,  and  hence  to  whatever 
is  of  a  kindred  nature  to  telegraphing,  which  most  certainly  includes  tele- 
phoning. Noadtur  a  sociis.  We  must  conclude  that,  under  the  statute,  it 
was  competent  to  form,  organize,  and  incorporate  a  telephone  company  pos- 
Am.  St.  Bxp.,  Vol.  X.  —  9 
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Bessing  like  powers  with  those  given  to  telegraph  companses ":  Wisconsin 
Telephone  Co.  v.  C/<y  of  Oslikosh,  62  Wis.  S6. 

The  statute  of  Pennsylvania  controlling  telegraphic  corporations  enacted 
that  "the  said  telegraphic  corporations  shall  receive  dispatches  from  and  for 
other  telegraph  lines  and  corporations,  and  from  and  for  any  individual;  and 
on  payment  of  their  usual  charges  to  individuals  for  transmitting  dispatches 
as  established  by  the  rates  and  regulations  of  such  telegraph  line,  transmit 
the  same  with  impartiality  and  good  faith,  under  penalty  of  one  hundred 
dollars  for  every  neglect  or  refusal  so  to  do."  On  an  application  being  made 
to  the  court  of  common  pleas  of  the  city  of  Philadelphia  by  the  common- 
wealth on  the  relation  of  the  Baltimore  and  Ohio  Telegraph  Company  for  a 
writ  of  mandate  to  compel  the  Bell  Telephone  Company  to  give  the  relator  a 
telephone  and  the  fiecessary  wires,  the  court,  by  Arnold,  J.,  in  Bell  Tele- 
phone Co.  V.  Commonwealth  ex  rel.  Baltimore  dk  0.  T.  Co.,  35  Alb.  L.  J.  4,  re- 
ported also  in  note  to  Chesapeake  ds  P.  Tel.  Co.  v.  B.  tfc  0.  Tel.  Co.,  59  Am. 
Rep.  172,  which  was  adopted  by  the  supreme  court  of  the  state,  April  19, 
1886,  in  disposing  of  the  appeal  in  the  same  cause,  determined  that  tele- 
phone companies  were  controlled  by  the  provisions  of  this  statute,  and  there- 
fore could  not  withhold  from  one  person  or  corporation  the  privileges  which 
it  conceded  to  another. 

Among  the  obvious  powers  of  telephone  corporations  is  that  of  imposing 
reasonable  rules  for  the  transaction  of  their  business,  and  for  the  observance 
of  those  using  their  telephones.  As  these  implements  are  intended  for  gen- 
eral use  by  persons  of  all  classes  and  of  both  sexes,  those  who  use  them  may  be 
required  to  conduct  their  conversations  in  a  becoming  manner,  free  from  ob- 
Bcenity  or  profanity;  and  for  a  violation  of  this  requirement  may  be  denied 
the  further  use  of  the  telephone:  Pugh  v.  City  <&  8.  Telephone  Co.,  9  Cincin- 
nati Law  Bulletin,  104;  27  Alb.  L.  J.  162.  But  no  regulation  will  be  tol- 
erated which  prevents  the  public  from  having  a  fair  and  reasonable  use  of  the 
telephone  and  telephonic  exchanges,  or  denies  to  any  one  the  rights  secured 
to  him  by  any  statute,  or  requires  him  to  conduct  his  business  with  particular 
persons  or  agencies.  Hence  a  regulation  is  unreasonable  and  invalid  if  it 
prohibits  subscribers  from  calling  a  messenger  otherwise  than  through  the 
central  office:  People  v.  Hudson  River  Telephone  Co.,  19  Abb.  N.  C.  466;  10 
N.  Y.  Sup.  Ct.  282. 

A  telephone  corporation  is,  for  many  purposes,  regarded  as  a  common  car- 
rier; and  it  may,  doubtless,  like  other  common  carriers,  be  authorized  to  exer- 
cise the  power  of  eminent  domain  for  the  purpose  of  acquiring  the  right  to 
maintain  its  poles,  wires,  and  other  necessary  appliances  upon  and  over  pri- 
vate property:  Staie  v.  Am.  ds  E.  C.  N.  Co.,  43  N.  J.  L.  381;  N.  0.  Tel.  Co. 
V.  Southern  Tel.  Co.,  53  Ala.  211;  Pierce  v.  Drew,  136  Mass.  75;  49  Am.  Rep. 
7.  A  more  serious  question  has  regard  to  what  it  may  be  authorized  to  do 
in  and  upon  the  public  highways,  without  exercising  the  right  of  eminent 
domain,  and  without  obtaining  the  assent  of  the  adjacent  proprietors.  If  the 
fee  of  a  street  or  other  highway  is  in  the  proprietor  of  the  adjacent  lands,  sub- 
ject to  the  easement  which  has  been  previously  acquired  in  such  street  f>;r 
public  use,  and  the  legislature  undertakes  to  sanction  the  use  of  such  street 
by  a  telephone  corporation,  the  statute  is  clearly  invalid  unless  the  new  use 
may  fairly  be  regarded  as  one  of  the  uses  for  which  the  street  has  been 
already  appropriated,  and  not  as  a  new  appropriation  or  an  additional  bur- 
den. The  public  cannot  be  expected  to  continue  using  its  streets  in  precisely 
the  same  manner  or  for  the  same  purposes  as  when  they  were  first  dedi- 
cated to  public  use.    Nor  is  the  use  which  may  be  made  of  a- street  confined 
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to  the  passage  of  persons,  animals,  and  vehicles  over  it.  Sewers  and  gas  and 
water  pipes  may  be  laid  beneath  its  surface;  and  it  may  generally,  nnder  au- 
thority of  the  state  or  of  the  municipality,  be  devoted  "to  all  snch  uses  a« 
are  conducive  to  the  public  good,  and  do  not  interfere  with  its  complete  and 
unrestricted  use  as  a  highway  ":  Ferrenbach  v.  Turner,  86  Mo.  426;  56  Am. 
Rep.  437.  The  passing  and  repassing  along  public  highways  must  neces- 
sarily be  diminished  by  the  use  of  the  telephone,  and  hence  the  burden  of 
the  public  use  is  diminished  rather  than  increased  by  the  existence  of  tele- 
phonic facilities.  It  is  true  that  one  of  the  objects  of  the  erection  of  poles, 
and  the  like,  for  the  carrying  on  of  the  business  of  telephoning  or  telegraph- 
ing, is  to  make  profit  for  private  persons  or  corporations.  This,  however, 
cannot  be  made  the  test  of  a  public  use  without  excluding  from  the  streets 
all  private  business.  While  the  question  is  not  yet  free  from  dispute  and 
doubt,  a  slight  preponderance  of  the  decisions  sustains  the  validity  of  those 
statutes  and  municipal  ordinances  which  authorize  telephone  and  telegraph 
corporations  to  erect  their  poles  in  and  to  stretch  their  wires  across  the  pub- 
lic highways  without  making  compensation  to  adjacent  proprietors:  Irwin  v. 
Oreat  Southern  TelepJume  Co.,  37  La.  Ann.  63;  Pierce  v.  Dreio,  136  Mass.  75; 
49  Am.  Rep.  7;  Julia  Building  Aas'n  v.  Bell  Telephone  Co.,  88  Mo.  258;  57 
Am.  Rep.  398;  Si.  Louia  v.  Bell  Telephone  Co.,  96  Mo.  628;  9  Am.  St.  Rep. 
370;  contra.  Board  of  Trade  Telegraph  Co.  v.  Barnett,  107  HI.  507;  47  Am. 
Rep.  453;  Willia  v.  Bh-ie  T.  di  T  Co.,  37  Minn.  347,  in  which  the  court  was 
evenly  divided  on  the,  question. 

The  right  to  use  the  street  for  the  purpose  of  erecting  and  maintaining 
poles  and  wires  for  use  in  connection  with  telephones  does  not  exist  unless 
conferred  by  statute  or  ordinance;  and  even  when  granted  by  statute,  will 
be  prohibited  by  injunction  unless  the  right  is  obtained  in  the  manner  pointed 
out  by  such  statute:  Broome  v.  New  Jersey  Telephone  Co.,  42  N.  J.  Eq.  141; 
Nevj  York  and  New  Jersey  TelepJione  Co.  v.  Tovmship  of  East  Orange,  42  Id. 
490.  The  location  and  maintenance  of  telephone  poles,  when  authorized  by 
law,  should  be  in  such  a  mode  as  not  to  needlessly  incommode  the  public, 
and  for  any  negligence  from  which  a  person  in  the  use  of  the  highway  is  in- 
jured, the  telephone  company  is  answerable  in  damages:  Sheffield  v.  Central 
Union  Telephone  Co.,  36  Fed.  Rep.  164;  Pennsylvania  Telephone  Co.  v.  Var- 
man,  Sup.  Ct.  of  Penn.  A  grant  of  the  right  to  locate  telephone  poles  in  the 
streets,  and  to  stretch  wires  thereon,  does  not  include  an  authorization  to 
enter  upon  private  property,  even  for  the  purpose  of  cutting  off  the  limbs  of 
trees  which  overhang  the  street,  if  the  line  might  have  been  located  so  as  not 
to  interfere  at  all  with  the  trees,  with  but  little  additional  expense:  Memphit 
Bell  Telephcme  Co.  v,  Hunt,  16  Lea,  456;  57  Am.  Rep.  237. 

The  duties  of  telephone  corporations  to  the  public  are  very  similar  to  those 
of  common  carriers  and  telegraph  corporations.  They  are  obliged  to  extend 
their  facilities  to  all  persons  who  are  willing  to  comply  with  reasonable  reg- 
ulations, and  to  make  such  compensation  as  is  exacted  of  others  in  like  cir- 
cumstances. The  right  to  discriminate  between  persons  and  corporations, 
and  to  grant  their  facilities  to  some  while  they  were  denied  to  others,  was 
attempted  to  be  exercised  in  many  instances,  and  was  not  relinquished  until 
after  the  most  persistent  litigation.  But  from  the  very  first,  the  courts  in- 
terposed by  writs  of  mandate  in  favor  of  persons  to  whom  the  use  of  the 
telephone  had  been  denied:  State  v.  Bell  Telephone  Co.,  10  Cent.  L.  J.  438; 
II  Cent.  L.  J.  359;  22  Alb.  L.  J.  364;  State  v.  Bell  Telephone  Co.,  23  Fed, 
Kep.  539;  Bell  Telephone  Co,  v.  Commomoealthj  35  Alb.  L.  J.  4;  also  reported 
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in  note  to  59  Am.  Rep.  172;  Louisville  Transfer  Co.  v.  American  District  Tele^ 
phone  Co.,  14  Chic.  L.  N.  15;  24  Alb.  L.  J.  283. 

About  the  time  that  telephones  came  into  general  use,  the  Western  Union 
Telegraph  Company  secured  a  contract  with  the  American  Bell  Telephone  Com- 
pany, the  result  of  which  was  that  the  latter,  in  granting  to  other  corporations 
and  companies  the  right  to  use  the  telephone,  and  to  establish  telephonic  ex- 
changes, stipulated  that  they  should  not  be  used  in  receiving  or  delivering 
messages  which  had  been  sent  over  the  wires  of  telegraph  corporations  other 
than  the  Western  Union  Telegraph  Company.  This  stipulation  was  urged 
in  many  cases  by  local  telephone  companies  as  a  reason  why  a  writ  of  man- 
date should  not  issue  to  compel  them  to  grant  to  telegraph  companies  other 
than  the  Western  Union  the  telephonic  facilities  accorded  to  other  corpora- 
tions and  individuals.  In  one  state  only  was  the  defense  sustained.  The 
reasoning  of  the  court  in  that  state  was  as  follows:  "A  statute  of  this  state 
provides,  in  eflfect,  that  every  telephonic  company  shall,  with  impartiality, 
permit  persons  and  corporations  to  transmit  speech  through  its  wires  by  in- 
struments. The  utmost  reach  of  this  is  to  require  of  them  to  make  an  im- 
partial use  of  such  rights  of  privileges  as  they  possess.  If  their  system  is 
carried  into  effect  by  instruments  which  are  not  the  subjects  of  a  patent,  and 
they  so  conduct  their  business  as  to  become  common  carriers  of  speech,  they 
are  to  serve  applicants  with  impartiality;  or  if  it  is  carried  into  eflfect  by 
patented  instruments,  of  which  patents  they  are  the  owners,  the  same  result 
is  to  follow;  but  if  it  is  carried  into  eflfect  by  instruments  which  are  the  sub- 
jects of  a  patent  which  is  the  property  of  a  resident  of  another  state,  and 
from  which  they  are  able  to  purchase,  not  the  instruments  themselves,  but 
only  a  right  to  a  temporary  use  thereof,  subject  to  conditions  and  limitations, 
they  are  only  required  to  give  impartially  to  applicants  the  use  of  the  full 
measure  of  right  they  have  been  able  to  procure.  The  statute  cannot  confer 
power  upon  courts,  either  to  order  them  to  buy  that  which  cannot  be  bought, 
or  to  use  the  property  of  another  without  his  consent.  The  legislature  may 
deny  the  use  of  highways  for  the  erection  of  poles  for  the  support  of  wires  to 
any  corporation  which  is  not  the  full  owner  of  telephonic  patents  by  which 
its  system  is  operated,  and  which  is  not  able  to  give  a  perfectly  unrestrained 
and  impartial  use  of  all  their  capabilities  to  applicants,  or  to  any  corporation 
which  proposes  to  use  telephonic  patents  under  any  restrictions  whatever 
imposed  by  the  owner,  and  so  embarrass  and  hinder  as  to  induce  them  to 
become  full  owners  of  such  patents  or  retire  from  the  service  of  the  public. 
Legislatures,  for  reasons  of  public  policy,  in  many  ways  put  limitations  upon 
absolute  owners  in  the  use  of  their  property,  but  they  cannot  transfer  the 
property  of  one  to  another  without  compensation,  even  for  the  public  good": 
American  Bapid  TeL  Co.  v.  Connecticut  Telephone  Co.,  49  Conn.  362;  44  Am. 
Rep.  237. 

Before  this  decision  had  been  pronounced,  the  same  question  had  been  de- 
termined in  other  jurisdictions  adversely  to  the  right  to  discriminate,  even 
when  founded  upon  reservations  in  the  contract  by  which  the  defendant  had 
secured  the  right  to  use  the  telephone:  State  of  Missouri  v.  Bell  Telephone  Co., 
23  Fed.  Rep.  539;  10  Cent.  L.  J.  438.  In  Ohio,  it  was  declared  by  the 
highest  court  that  the  defendant  corporation,  after  being  incorporated  under 
a  statute  requiring  it  to  serve  all  persons  impartially  and  in  good  faith, 
could  not  shield  itself  "by  any  self-imposed  restrictions  contained  in  th« 
stipulations  of  a  contract  yfriih  the  American  Bell  Telephone  Company"; 
that  letters  patent  did  not  authorize  the  patentee  to  vend  or  use  his  inven- 
tion "in  a  manner  which  but  for  the  letters  patent  would  b«  unlawful "i 
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and  that  "  the  use  of  tangible  property  which  comes  into  existence  by  the 
application  of  the  discovery  is  not  beyond  the  control  of  state  legislation 
simply  because  the  patentee  acquires  a  monopoly  in  his  discovery ";  that 
"  the  property  of  an  inventor  in  a  patented  machine,  like  all  other  property, 
remains  subject  to  the  paramount  claims  of  society,  and  the  manner  of  its 
use  may  be  controlled  and  regulated  by  state  laws,  when  the  public  wel- 
fare requires  it":  State  v.  Telephone  Co.,  36  Ohio  St.  296;  38  Am.  Rep.  583. 
Like  views  were  reaffirmed  and  enforced  in  Clvesapaxke  etc.  Teleplwne  Co.  v. 
Baltimore  etc.  Tel.  Co.,  66  Md.  399;  59  Am.  Rep.  167;  35  Alb.  L.  J.  271; 
Louisville  V.  Avierican  District  Tel.  Co.,  24  Id.  283;  HockeU  v.  Staie,  106 
Ind.  250;  55  Am.  Rep.  201;  25  Am.  Law  Reg.  325;  Bell  Telephone  Co.  v. 
€ommonioeaUh,  59  Am.  Rep.  172;  State  v.  Nebraska  Telephone  Co.,  17  Neb. 
126;  52  Am.  Rep.  404.  In  the  case  last  nained,  the  right  of  the  applicant  to 
have  a  telephone  was  not  grounded  upon  any  special  statute  of  the  state 
against  discrimination;  nor  was  any  special  contract  between  the  defendant 
and  the  American  Bell  telephone  urged  in  defense.  The  applicant  was  an 
attorney  between  whom  and  the  local  company  a  difficulty  had  arisen  on 
account  of  its  not  furnishing  him  with  a  list  of  subscribers,  and  his  conse- 
quent refusal  to  pay  for  his  telephone  during  the  period  when  such  list  waa 
not  to  be  had.  The  telephone  was  then  taken  away  from  his  office,  and  he 
was  refused  another,  on  the  claim  that  his  conduct  had  forfeited  his  right  to 
it.  The  court  waa  of  the  opinion  that  if  anything  was  due  for  the  former  use 
of  a  telephone,  the  company's  remedy  for  its  collection  by  an  ordinary  action 
was  adequate,  and  therefore  declined  to  consider  that  question.  In  affirm- 
ing  the  applicant's  absolute  right  to  be  furnished  telephonic  connections  and 
facilities  on  the  same  terms  as  others,  the  court  said:  "It  is  said  by  re- 
spondent that  it  has  public  telephone  stations  in  Lincoln,  some  of  which  are 
near  relator's  office,  and  that  he  is  entitled  to  and  may  use  such  telephone 
to  its  full  extent  by  coming  there;  that,  like  the  telegraph,  it  is  bound  to 
send  the  messages  of  relator,  but  it  can  as  well  do  it  from  these  public  sta- 
tions; that  it  is  willing  to  do  so,  and  that  is  all  that  can  be  required  of  it. 
Were  it  true  that  respondent  had  not  undertaken  to  supply  a  public  demand 
beyond  that  undertaken  by  the  telegraph,  then  its  obligations  would  extend 
no  further.  But  as  the  telegraph  has  undertaken  to  the  public  to  send 
dispatches  from  its  offices,  so  the  telephone  has  undertaken  with  the  public 
to  send  messages  from  its  instruments,  one  of  which  it  proposes  to  supply  to 
each  person  or  interest  requiring  it,  if  conditions  are  reasonably  favorable. 
This  is  the  basis  upon  which  it  proposes  to  operate  the  demand  which  it  pro- 
poses to  supply.  It  has  so  assumed  and  undertaken  to  the  public.  That 
the  telephone,  by  the  necessities  of  commerce  and  public  use,  has  become  a 
public  servant,  a  factor  in  the  commerce  of  the  nation  and  of  a  great  portion 
of  the  civilised  world,  cannot  be  questioned.  It  is,  to  all  intents  and  pur- 
poses, a  part  of  the  telegraphic  system  of  the  country,  and  in  so  far  as  it  has 
been  introduced  for  public  use,  and  has  been  undertaken  by  the  respondent, 
so  far  should  the  respondent  be  held  to  the  same  obligation  as  the  telegraph 
and  other  public  servants.  It  has  assumed  the  responsibilities  of  a  common 
carrier  of  news.  Its  wires  and  poles  line  our  public  streets  and  thorough- 
fares. It  has,  and  must  be  held  to  have,  taken  its  place  by  the  side  of  the 
telegraph  as  common  carrier.  The  views  herein  expressed  are  not  new. 
Similar  questions  have  arisen  in  and  have  been  frequently  discussed  and 
decided  by  the  courts;  and  no  statute  has  been  deemed  necessary  to  aid 
the  coorts  in  holding  that  when  a  person  or  company  undertakes  to  supply  a 
demand  which  is  '  affected  with  a  public  interest/  it  must  supply  all  alike 
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who  are  like  situated,  and  not  discriminate  in  favor  of  or  against  any.  This 
reasoning  is  not  met  by  saying  that  the  rules  laid  laid  down  by  the  courts  as 
applicable  to  railroads,  express  companies,  telegraphs,  and  other  older  ser- 
vants of  the  public  do  not  apply  to  telephones,  for  the  reason  that  they  are 
of  recent  invention,  and  were  not  thought  of  at  the  time  the  decisions  were 
made,  and  hence  are  not  affected  by  them,  and  can  only  be  reached  by  legis- 
lation. The  principles  established  and  declared  by  the  courts,  and  which 
were  and  are  demanded  by  the  highest  material  interests  of  the  country,  are 
not  confined  to  the  instrumentalities  of  commerce,  nor  to  the  particular  kind 
of  :jorvice  known  or  in  use  at  the  time  when  these  principles  were  enunci- 
ated, but  they  keep  pace  with  the  progress  of  the  country,  and  adapt  them- 
selves to  the  new  developments  of  time  and  circumstances.  They  extend 
from  the  horse  with  its  rider  to  the  stage-coach,  and  from  the  sailing  vessel 
to  the  steamboat,  from  the  coach  and  the  steamboat  to  the  railroad,  and 
from  the  railroad  to  the  telegraph,  and  from  the  telegraph  to  the  telephone, 
as  these  new  agencies  are  successively  brought  into  use  to  meet  the  demands 
of  increasing  population  and  wealth.  They  were  intended  for  the  govern- 
ment of  the  business  to  which  they  relate,  at  all  times  and  under  all  circum- 
stances." 

A  question  which  has  not  yet  been  necessarily  determined,  except  in  on« 
state,  is,  whether  the  general  legislative  control  to  which  telephone  corpora- 
tions must  submit  includes  the  supervision  by  the  legislature  of  the  charges 
which  may  be  exacted  for  the  use  of  their  telephonic  facilities.  If  the  state 
possesses  an  arbitrary  power  in  this  respect,  it  is  clear  that  the  grant  of  let- 
ters patent  may  be  substantially  annulled  by  statutes  which  withhold  from 
inventors  the  profits  for  the  better  realization  of  which  their  patents  were 
obtained.  In  Indiana,  a  statute  enacted  in  1885  fixed  the  maximum  rental 
of  telephones  in  that  state  at  three  dollars  per  month.  All  attempts  at  re- 
sisting or  evading  this  enactment  have  so  far  proved  futile.  The  general 
constitutionality  of  the  statute  was  affirmed  in  Hockett  v.  State,  105  Ind.  250; 
55  Am.  Rep.  201.  It  appeared  in  that  case  that  the  company  had  sought  to 
evade  the  statute  by  making  separate  charges  for  the  several  instruments, 
all  of  which  were  necessary  to  be  used,  with  the  telephone.  But  the  court  de- 
cided that  in  the  term  "  telephone  "  was  included  the  entire  apparatus  "  ordi- 
narily used  in  the  transmission  as  well  as  the  reception  of  telephonic  mes- 
sages." These  views  were  reasserted  by  the  same  court  in  Central  Union 
Telephone  Co.  v.  Bradbury,  106  Ind.  1.  The  next  attempted  evasion  of  the 
statute  was  the  imposition  of  a  charge  for  the  use  of  the  telephone  by  non- 
subscribers,  which,  with  the  amount  charged  the  subscriber  for  his  use  of  it 
by  and  for  himself,  exceeded  the  amount  allowed  by  law.  As  the  charge  for 
non -subscribers  was  collected  irrespective  of  the  amount  of  use  by  such  non- 
subscribers,  and  whether  any  non-subscriber  used  the  telephone  or  not,  ii 
was  treated  as  a  violation  of  the  statute,  and  as  justifying  the  conviction 
and  punishment  of  the  offender:  Johnson  v.  State,  113  Ind.  143.  The  latest 
method  of  escape  from  the  statute  is  shown  in  the  principal  case,  and  con- 
sisted of  the  refusal  to  place  telephones  in  the  offices  of  subscribers,  and  re- 
quiring them  to  resort  to  the  offices  established  by  the  telephone  company 
for  the  purpose  of  sending  or  receiving  messages.  The  right  to  do  this  was 
also  denied,  and  the  duty  of  the  company  to  furnish  telephonic  facilities  in 
the  usual  manner  enforced.  The  result  of  the  decisions  up  to  the  present 
time  is,  that  to  avoid  legislative  control  the  companies  must  withdraw  their 
instruments  from  the  state,  in  which  event  it  has  been  held  they  might  en> 
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join,  as  an  infringement  of  the  patent,  any  attempted  nse  of  them:  American 
Co.  V.  Cushman,  36  Fed,  Rep.  488. 

The  right  of  a  city  to  regulate  the  charge  for  the  ase  of  telephones  has 
been  denied.  The  right  was  claimed  to  have  been  conferred  by  that  part  of 
the  city  charter  which  authorized  the  city  to  regulate  the  use  of  its  streets, 
and  "to  license,  tax,  and  regulate  telegraph  companies  or  corporations,  and 
all  other  business,  trades,  avocations,  or  professions  whatever  ";  and  "finally, 
to  pass  all  such  ordinances,  not  inconsistent  with  the  provisions  of  the  char« 
ter  or  the  law  of  the  state,  as  may  be  expedient  in  maintaining  the  peace, 
good  government,  health,  and  welfare  of  the  city,  its  trade,  commerce,  and 
manufactures,  and  to  enforce  the  same  ":  CfUy  qfSt.  Louis  v.  Bell  TelephoM 
Co.,  96  Mo.  628;  9  Am.  St.  Rep.  370. 

As  telephones  are  used  by  all  classes  of  persons  for  business  pnrposes, 
some  legal  effect  must  be  given  to  conversations  held  over  them;  and  to  the 
existence  of  this  legal  effect  it  is  essential  that  such  conversations  should,  at 
least  under  some  circumstances,  be  receivable  in  evidence.  It  is  true  that 
many  objections  to  their  reception  exist.  The  person  talking  cannot  be 
seen,  nor  is  there  any  method  of  authenticating  and  preserving  for  future 
reference  what  he  says.  Yet  where  both  parties  resort  to  this  method  of 
communication,  they  must  intend  that  some  legal  result  shall  follow.  If 
they  are  not  willing  to  assume  the  risks  incident  to  the  mode,  they  should 
decline  to  resort  to  it,  or  to  permit  others  to  communicate  with  them  in  that 
way.  If  the  person  receiving  the  message  can  recognize  the  voice  of  the 
sender,  or  testifies  that  he  recognized  it,  there  is  but  little  objection  to  hia 
being  permitted^  to  state  the  contents  of  the  communication  thus  received: 
People  V.  Ward,  3  N.  Y.  Crim.  R.  483,  511.  If  the  voice  is  not  recognized,  but 
the  conversation  is  held  through  a  telephone  kept  in  a  business  house  or 
office,  it  is  also  admissible.  "The  courts  of  justice  do  not  ignore  the  great 
improvement  in  the  means  of  intercommunication  which  the  telephone  has 
made.  Its  nature,  operation,  and  ordinary  uses  are  facts  of  general  scientific 
knowledge,  of  which  the  courts  will  take  judicial  notice  as  parts  of  public 
contemporary  history.  When  a  person  places  himself  in  connection  with  the 
telephone  system  through  an  instrument  in  his  office,  he  thereby  invites 
communication,  in  relation  to  his  business,  through  that  channel.  Conver- 
sations so  held  are  as  admissible  in  evidence  as  personal  interviews  by  a  cus- 
tomer  with  an  unknown  clerk  in  charge  of  an  ordinary  shop  would  be  in 
relation  to  the  business  there  carried  on.  The  fact  that  the  voice  at  the 
telephone  was  not  identified  does  not  render  the  conversation  inadmissible  ": 
Wolfe  V.  Missouri  Pacific  S'y  Co.,  97  Mo.  473;  post,  p.  331.  The  one  to  whom 
the  message  is  sent  may  not  be  in  direct  communication  with  the  telephone. 
The  conversation  may  be  conducted  by  an  operator  in  charge  of  a  public 
telephone  station;  in  which  event,  as  the  message  does  not  personally  concern 
the  operator,  he  will  rarely  remember  its  contents.  In  such  a  case  it  has 
been  held,  by  a  divided  court,  that  the  conversation  was  admissible  in  evi- 
dence, and  that  the  person  receiving  the  message  may  state  its  contents  as 
detailed  to  him  by  the  operator  at  the  time,  when  it  appears  from  other 
evidence  that  the  person  against  whom  the  evidence  was  offered  did  in  fact 
talk  over  the  wire  at  that  time.  "When  one  is  using  the  telephone,  if  he 
knows  that  he  is  talking  to  the  operator,  he  also  knows  that  he  is  making 
him  an  agent  to  repeat  what  he  is  saying  to  another  party;  and  in  such  a 
case,  certainly  the  statements  of  the  operator  are  competent,  being  the 
declarations  of  the  agent,  and  made  during  the  progress  of  the  transaction. 
If  he  is  ignorant  whether  he  is  talking  to  the  person  with  whom  he  wishes 
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to  commnnicate  or  with  the  operator,  or  even  any  third  party,  yet  he  does 
it  with  the  expectation  and  intention  on  his  part  that  in  case  he  ia  not  talk- 
ing  with  the  one  for  whom  the  information  ia  intended,  that  it  will  be  com- 
mnnicated  to  that  person;  and  he  thereby  makes  the  person  receiving  it  hia 
agent  to  commnnicate  what  he  may  have  said.  This  should  certainly  be  the 
rule  as  to  an  operator,  because  a  person  using  a  telephone  knows  that  there 
is  one  at  each  station  whose  business  it  is  to  so  act;  and  we  think  that  tha 
necessities  of  a  growing  business  require  this  rule,  and  that  it  is  sanctioned 
by  the  known  rules  of  evidence ":  Sullivan  v.  Kuykendatt,  82  Ey.  483;  M 
Am.  Rep.  901, 

In  Banning  v.  Banning,  Sup.  Ct.  Cal.,  September,  1889,  an  acknowledg- 
ment  of  a  deed  by  a  married  woman  was  sought  to  be  avoided  on  the  ground 
that  she  was  at  the  time  the  notary  took  such  acknowledgment  three  miles 
distant  from  him,  and  communicated  with  him  and  he  with  her  by  telephone 
only.  But  the  court  disposed  of  the  question  as  follows:  "It  is  admitted 
that  the  certificate  of  the  notary  is  in  due  form;  and  it  is  not  alleged  or 
pretended  by  the  defendant  that  she  did  not  voluntarily  sign  and  deliver  the 
deeds;  nor  that  she  did  not  voluntarily  and  without  the  hearing  of  her  hus- 
band acknowledge  the  execution  of  them  through  the  telephone,  after  having 
been  informed  by  the  notary  of  their  contents;  nor  that  any  deception  was 
practiced  to  induce  her  to  execute  the  deeds;  nor  even  that  the  plaintiffs  had 
notice  of  the  manner  in  which  it  is  alleged  that  she  acknowledged  the  execu- 
tion through  the  telephone.  These  particulars  are  not  stated  for  the  purpose 
of  maintaining  that,  under  any  circumstances,  an  acknowledgment  of  a  deed 
may  be  taken  through  a  telephone,  but  for  the  sole  purpose  of  showing  that 
there  is  no  pretense  of  fraud,  duress,  or  mistake."  The  court  then  proceeded 
to  consider  the  authorities  bearing  upon  the  question  whether  a  certificate  of 
the  acknowledgment  of  a  deed  -by  a  married  woman  can  be  contradicted  col- 
laterally; and  having  reached  the  conclusion  that  such  certificate  could  not 
be  successfully  assailed  otherwise  than  by  proving  fraud,  sustained  the  deed 
and  acknowledgment  in  question.  Hence  while  the  court  expressly  with- 
held its  opinion  upon  the  question  whether  an  acknowledgment  by  telephone 
is  good  "  under  any  circumstances, "  the  inevitable  logical  result  of  its  de- 
cision is,  that  such  acknowledgment,  followed  by  a  certificate  in  due  form,  ia 
good  under  all  circumstances,  unless  vitiated  by  fraud. 


Pennsylvania  Company  v.  Steqemeieb. 

[118  INDIAKA,  805.J 

DEMimBER  TO  Plaintitf's  EVIDENCE  ADMITS  the  truth  of  all  the  evideno* 
adduced  by  him,  and  all  inferences  that  may  be  reasonably  drawn  there- 
from, and  withdraws  from  consideration  all  favorable  evidence  except 
upon  points  where  there  was  no  conflict. 

Obsdtancb  of  a  Mvmicifal  Corforatiok  Bequibino  a  Railway  Cos< 
rosATiON  to  Keep  a  Flag-man  to  give  warning  to  travelers  at  the 
crossing  of  its  railroad  track  on  a  designated  street,  and  to  have  gat*^ 
erected  at  such  crossing,  is  a  valid  local  law. 

OoNTBiBxrroBY  NEaLiQENCB  IN  Cbossino  Bailwat^ — What  Exonebatu 
Pebson  Injitbed  fbom  Cecabge  or.  —  One  who  reaches  a  railway  cross- 
ing in  a  city  at  which  the  railway  company  is  required  by  municipal 
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ordinance  to  keep  a  flag-man  to  warn  persons  of  impending  danger,  and 
to  have  gates  by  which  such  crossing  is  to  be  closed  when  trains  are 
passing,  and  who  finds  the  gates  open  and  no  flag-man  in  sight,  is  justi- 
fied in  the  belief  that  no  trains  are  about  to  pass,  and  is  not  guilty  of 
contributory  negligence  in  attempting  to  travel  upon  such  crossing. 

CJONTRIBUTORY  NeGLIGBNCE  —  OnE  BrOTJGHT  INTO  DANGER  BY  THE  WBQNa 

OF  Another  is  not  bound  when  confronted  by  sudden  and  nnexpected 
peril  to  act  with  coolness  and  deliberation.  Hence  where  a  man  went 
upon  a  railroad  crossing  when  the  local  law  and  the  custom  of  the  rail- 
way company  gave  him  assurance  that  the  tracks  were  clear  and  the 
crossing  safe,  and  he  there  found  two  trains  rapidly  approaching  him  on 
different  tracks,  and  in  opposite  directions,  and  was  struck  by  one  of 
them,  he  cannot,  as  a  matter  of  law,  be  adjudged  guilty  of  such  con- 
tributory negligence  as  bars  recovery;  for  he  was  thrown  off  his  guai'd, 
and  exposed  to  a  sudden  danger  that  he  had  a  right  to  expect  would  not 
be  encountered. 

J.  Brackenndge  and  M.  L.  Graff,  for  the  appellant. 

H.  Colerick,  W.  S.  Oppenheim,  and  P.  B.  Colerick,  for  the 
appellee. 

Elliott,  C.  J.  The  appellee,  in  her  complaint,  alleges  that 
the  appellant  was  required  by  an  ordinance  of  the  city  of 
Fort  Wayne  to  keep  a  flag-man  to  give  warning  to  travelers 
at  the  crossing  of  its  railroad  track  and  Hanna  Street,  a 
public  street  of  that  city;  that  it  had  erected  gates  at  the 
crossing,  and  had  stationed  a  flag-man  there;  that  appellee's 
intestate  went  upon  the  crossing  and  was  struck  and  killed 
by  one  of  the  appellant's  trains;  that  the  gates  were  open  at 
the  time,  and  the  flag-man  was  in  his  shed;  that  no  warning 
was  given,  and  that  the  intestate  was  free  from  contributory 
negligence. 

The  appellant  demurred  to  the  evidence.  The  rules  upon 
the  subject  of  demurrers  to  the  evidence  are  well  settled,  and 
by  them  this  case  must  be  determined.  By  demurring  to  the 
evidence,  the  appellant  admitted  the  truth  of  all  of  the  evi- 
dence adduced  by  the  appellee,  and  all  inferences  that  might 
reasonably  be  drawn  from  it,  and  withdrew  from  considera- 
tion all  favorable  evidence,  except  upon  points  where  there 
was  no  conflict:  Palmer  v.  Chicago  etc.  R.  R.  Co.,  112  Ind. 
250,  and  cases  cited.  The  question,  therefore,  as  the  record 
presents  it,  is  this:  Does  the  evidence,  considering  only  that 
which  is  favorable  to  the  appellee,  and  awarding  her  the 
benefit  of  all  reasonable  inferences  for  which  it  supplies  a 
foundation,  establish  the  cause  of  action  stated  in  her  com- 
plaint? 

The  appellee  testified  that  she  was  the  widow  of  the  intea-, 
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tate,  gave  iJre  names  and  ages  of  his  children,  stated  his  busi- 
ness, and  the  time  of  his  death,  and  said  that  he  was  forty 
years  .if  age.  She  also  testified  that  he  had  lived  in  Fort 
Way:i«  for  many  years,  not  far  from  the  crossing  where  he 
was  killed.  John  Wingate  testified  that  he  saw  the  deceased 
running  down  Hanna  Street  about  daylight  on  the  morning 
of  March  2,  1886,  and  that  he  saw  him  on  the  crossing,  and 
saw  also  the  head-light  of  an  approaching  train  not  more  than 
six  or  eight  feet  distant  from  him.  The  witness  then  lost 
sight  of  the  deceased,  and  after  the  train  passed  he  saw  the 
switchman  come  out  of  his  shed,  and  walk  back  up  the  track, 
and  he,  the  witness,  joined  him.  They  found  the  deceased 
lying  not  far  from  the  track,  and  taking  him  up,  they  carried 
him  to  the  sidewalk.  Louis  Deggetts  testified  that  the  name 
of  the  appellant's  watchman  at  the  Hanna  Street  crossing  on 
the  2d  of  March,  1886,  was  Patrick  Keith,  and  that  at  the 
time  the  appellant's  train  passed  on  that  morning  Keith  was 
in  his  shed.  Charles  Newell,  in  his  testimony,  said  that  he 
was  the  engineer  of  the  No.  5,  or  limited,  train  of  the  appel- 
lant; that  the  gates  of  the  crossing  were  up  when  his  train 
passed  on  the  morning  of  the  2d  of  March.  This  witness  also 
testified  that  he  saw  a  man  on  the  track  looking  up  at  a  train, 
and  that  he  gave  three  sharp  blasts  of  the  whistle;  that 
he  did  not  again  see  him,  nor  did  he  know  that  the  man 
was  hurt  until  some  minutes  afterwards,  when  he  found  a 
man's  cap  on  his  engine.  The  crossing  was  proved  to  be 
within  the  corporate  limits  of  the  city  of  Fort  Wayne,  and  an 
ordinance  of  the  city  was  given  in  evidence,  which  contained 
a  provision  requiring  the  appellant  to  keep  a  flag-man  at  the 
crossing  of  Hanna  Street.  It  was  also  proved  that  train  No. 
5  passed  that  crossing  about  the  time  the  appellee's  intestate 
was  struck,  that  the  gates  had  been  in  use  at  the  crossing  for 
four  or  five  years  before  the  accident,  and  the  manner  in 
which  they  were  operated  was  explained.  It  was  admitted 
that  the  deceased  was  struck  by  train  No.  5,  and  that  it  was 
one  of  the  appellant's  trains.  There  was  also  evidence  show- 
ing that  train  No.  5  was  moving  west  on  the  appellant's  track, 
and  that  train  No.  6,  belonging  to  the  Wabash  company,  was 
at  almost  the  same  instant  moving  to  the  east  on  a  track  a 
few  feet  distant  from  that  on  which  the  appellant's  train  was 
moving.  These  tracks  were  laid  from  east  to  west,  and  were 
crossed  by  Hanna  Street,  running  north  and  south,  at  right 
angles. 
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The  appellant's  counsel  say  in  argument  that  "  it  was  the 
duty  of  the  company  to  keep  a  flag-man  at  this  crossing,  and 
it  was  also  the  duty  of  the  defendant  to  have  the  gates  down 
when  a  train  was  passing  over  the  crossing.  The  evidence 
shows  that  the  flag-man  was  not  at  his  post,  and  that  the  gate& 
were  not  down  when  the  train  whose  engine  it  was  claimed 
killed  the  intestate  was  about  to  pass  over  the  crossing.  It 
may,  therefore,  on  demurrer  to  the  evidence,  be  assumed  that 
the  company  was  guilty  of  negligence."  This  statement  of 
appellant's  counsel  narrows  the  investigation  to  a  single  ques- 
tion, and  that  is  this:  Is  there  evidence  from  which  it  may 
be  reasonably  inferred  that  the  appellee's  intestate  was  not 
guilty  of  contributory  negligence? 

The  appellant's  counsel,  it  is  true,  argue  that  there  is  no 
evidence  that  Stegemeier  was  struck  by  train  No.  5,  but  in 
assuming  that  there  was  no  such  evidence  counsel  are  in  er- 
ror, for  it  was  expressly  admitted  on  the  trial  "  that  the  traxsk 
that  train  No.  5  was  running  on  at  the  time  (the  time  of  this 
accident)  was  the  property  of  the  defendant,  and  that  the  said 
train  was  operated  by  the  Pennsylvania  Company,  the  one  that 
hit  William  Stegemeier." 

The  appellant  was  in  the  wrong  in  not  obeying  the  ordi- 
nance of  the  city.  This  is,  as  we  have  seen,  conceded  by 
counsel,  and  there  can  be  no  doubt  that  the  proposition  we 
state  embodies  the  law:  Wanless  v.  N.  E.  Ky  Co.,  L.  R.  ft 
Q.  B.  481 ;  L.  R.  7  H.  L.  Cas.  12;  Railway  Co.  v.  Schneider,  45- 
Ohio  St.  678;  Baker  v.  Pendergast,  32  Id.  494;  30  Am.  Rep. 
620.  An  ordinance  of  a  municipal  corporation  is  a  local  law, 
and  binds  persons  within  the  jurisdiction  of  the  corporation: 
Town  of  Elwood  v.  Citizens^  Gas  etc.  Co.,  114  Ind.  332;  Blanch- 
ard  V.  Bissell,  11  Ohio  St.  96;  State  v.  Lee,  4  Crim.  Law  Mag. 
79,  81;  1  Dillon  on  Municipal  Corporations,  3d  ed.,  sec.  307; 
Madison  etc.  R.  R.  Co.  v.  Taffe,  37  Ind.  361;  Pennsylvania  Co. 
V.  Hensil,  70  Id.  569;  36  Am.  Rep.  188;  Simons  v.  Gaynor,  8^ 
Ind.  165. 

The  efiect  of  the  appellant's  failure  to  obey  the  local  law 
extends  much  further  than  the  question  whether  it  was  or  was 
not  guilty  of  actionable  negligence,  for  it  exerts  an  important 
influence  upon  the  question  whether  the  intestate  was  or  was 
not  guilty  of  contributory  fault.  The  evidence  shows  that  he 
was,  and  long  had  been,  a  citizen  of  Fort  Wayne,  and  it  also 
shows  that  he  was  acquainted  with  the  Hanna  Street  crossing. 
The  reasonable  inference,  therefore,  is,  that  he  knew  that  whea 
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trains  were  about  to  pass  the  crossing,  the  gates  were  shut 
"down,  or  warning  given  by  the  flag-man.  But  more  than  this, 
he  had  a  right,  within  reasonable  limits,  to  act  upon  the  pre- 
€umption  that  the  company  had  done  ita  duty,  and  obeyed  the 
law.  He  had  no  right,  however,  to  recklessly  omit  to  use  his 
senses  of  sight  and  hearing,  and  rely  entirely  upon  this  pre- 
sumption; but  he  did  have  a  right  to  presume  that  there  were 
no  approaching  trains.  But  here  there  is  no  evidence  that  he 
did  not  use  his  senses  as  a  prudent  man  would  have  done 
under  the  circumstances  in  which  he  was  placed;  on  the  con- 
trary, there  is  evidence  from  which  it  may  be  reasonably  in- 
ferred that  he  was  not  guilty  of  contributory  negligence.  It 
is  a  familiar  rule  that  a  man  brought  into  danger  by  the 
wrong  of  another  is  not  bound,  when  confronted  by  sudden 
and  unexpected  peril,  to  act  with  coolness  and  deliberation. 
The  law  recognizes  the  influence  which  unexpected  exposure 
to  danger  exerts  upon  ordinary  men,  and  does  not  demand 
of  them  the  prudence  an^d  care  that  men  would  exercise  under 
other  circumstances:  2  Shearman  and  Redfield  on  Negligence, 
4th  ed.,  sec.  477.  Here  the  failure  of  the  company  to  obey 
the  local  law  gave  the  deceased  assurance  that  the  tracks 
were  clear  and  the  crossing  safe;  but  when  he  had  gone  upon 
the  crossing  he  found  two  trains  rapidly  approaching  him,  one 
from  the  east  and  one  from  the  west,  and  the  fact  that  he  met 
his  death  by  being  struck  by  one  of  them  does  not  authorize 
the  inference  that  he  was  guilty  of  such  contributory  negli- 
gence as  bars  a  recovery,  for  he  was  thrown  off  his  guard,  and 
exposed  to  a  sudden  danger  that  he  had  a  right  to  expect 
would  not  be  encountered.  If  he  had  carelessly  gone  upon  the 
track,  or  had  gone  upon  the  track  at  a  crossing  where  there 
were  no  gate  or  no  flag-man  required,  we  should  have  a  very 
diflerent  case;  but  he  was  not  negligent  in  going  upon  the 
tracks,  because  he  was  justified  in  believing  that  there  were 
no  approaching  trains.  It  was  the  act  of  the  appellant,  and 
not  his  own,  which  created  this  belief.  It  was  through  no 
fault  of  his  that  he  entered  a  place  of  danger.  The  case  at 
bar  is  to  be  discriminated  from  those  in  which  the  injured 
person  enters  upon  a  track  where  there  is  no  aflSrmative  as- 
surance of  safety,  for  here  the  fact  that  the  gates  were  up,  and 
no  warning  given  by  the  flag-man,  was  an  aflSrmative  assur- 
ance of  safety,  upon  which  a  citizen  might  act  without  being 
chargeable  with  negligence.  This  case  is  essentially  unlike 
one  where  the  only  negligence  is  the  mere  failure  to  sound  a 
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whistle  or  ring  a  bell,  for  here  the  assurance  was  that  there- 
was  no  train  near  the  crossing.  This  assurance  constitutes 
the  distinctive  feature  of  this  class  of  cases,  for  the  reason  that 
it  is  in  the  nature  of  an  invitation  to  cross,  and  of  a  declara- 
tion that  there  are  no  approaching  trains.  This  essential 
feature  clearly  marks  the  case,  and  distinguishes  it  from  such 
cases  as  Chicago  etc.  R'y  Co.  v.  Hedges,  118  Ind.  5. 

The  case  before  us  belongs  to  the  class  in  which  railroad 
companies  are  held  responsible  because  they  put  the  traveler 
off  his  guard,  and  lure  him  into  danger.  The  general  rule 
upon  this  subject  is  thus  stated  by  one  of  our  text-writers: 
"  Where  a  person  is  ignorant  of  the  location  of  a  crossing,  or 
where  the  circumstances  are  such  as  to  mislead  him  as  to  the 
necessity  for  looking  or  listening  for  the  approach  of  a  train, 
he  cannot,  as  a  matter  of  law,  be  said  to  be  guilty  of  negligence 
per  86  for  neglecting  to  do  so.  Thus  where,  as  is  the  case  in 
some  localities,  the  company  maintains  gates  at  certain  cross- 
ings, which  are  closed  at  the  approach  of  a  train,  he  has,  if 
they  are  open  when  he  is  near  the  crossing,  a  right  to  rely 
upon  it  that  it  is  safe  for  him  to  cross,  and  if  the  company 
neglects  its  usual  duty,  and  does  not  close  them,  or  otherwise 
notify  travelers  of  the  approach  of  a  train,  it  capnot  relieve 
itself  from  liability  simply  because  the  traveler  neglected  ta 
look  or  listen  for  himself":  2  Wood  on  Railway  Law,  1328. 

It  is  said  in  another  text-book  that:  "  Yet,  where  a  railroad 
company  is  under  no  original  obligation  to  station  a  flag-man 
at  a  particular  crossing,  if  it  has  done  so  for  many  years,  trav- 
elers have  a  right  to  presume,  in  case  of  his  absence,  that  the 
road  is  clear.  So  they  have,  where  the  company  is  legally 
bound  to  keep  a  man  at  the  crossing,  though  the  obligation 
be  created  only  in  favor  of  other  persons":  2  Shearman  and 
Redfield  on  Negligence,  sec.  466. 

In  the  case  of  Railway  Co.  v.  Schneider,  45  Ohio  St.  678,^ 
the  supreme  court  of  Ohio  said:  "It  is  the  business  of  the 
gate-men  to  watch  the  track,  and  when  clear,  to  open  the  gates 
for  persons  using  the  street  to  cross;  and,  upon  the  approach 
of  locomotives  or  trains,  to  close  the  gates  and  prevent  per- 
sons and  vehicles  from  crossing  until  the  tracks  are  again 
clear.  To  persons  in  the  street  who  are  approaching  the  rail- 
road tracks  with  a  view  to  crossing,  an  open  gate  is  notice  that 
the  track  is  clear,  and  that  it  is  safe  to  cross."  It  was  said 
by  Treat,  J.,  in  Central  Trust  Co.  v.  Wabash  etc.  Ry  Co.,  27 
Fed.  Rep.  159,  that:  "At  the  crossings  in  a  populous  city,. 
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"where  gates  and  watchmen  are  provided,  passengers  and 
pedestrians  have  a  rig^it  to  suppose  when  the  gates  are 
opened,  and  no  warning  to  the  contrary  given  by  the  watch- 
men, that  they  can  proceed  with  entire  safety.  If  accidents 
«hould  happen  through  the  gross  negligence  of  the  manage- 
inent  of  the  gates  by  the  watchmen  connected  therewith, 
prima  facie  the  railway  company  must  answer  for  the  dam- 
ages sustained.  Trifling  matters  as  to  the  movements  of  the 
passenger  or  pedestrian  in  crossing,  under  such  circumstances, 
•cannot  exonerate  the  railway  company,  whose  duty  it  was  to 
protect  said  crossing,  and  give  warning  as  to  the  safety 
thereof."  In  North  Eastern  Ry  Co.  v.  Wanless,  L.  R.  7  H.  L. 
€a8.  12,  L.  R.  6  Q.  B.  D,  481,  it  was  said:  "It  appears  to  me 
that  the  circumstance  that  the  gates  at  this  level  crossing 
were  open  at  this  particular  time  amounted  to  a  statement, 
and  a  notice  to  the  public,  that  the  line  at  that  time  was  safe 
for  crossing,  and  that  any  person  who,  under  those  circum- 
stances, went  inside  the  gates,  with  the  view  of  crossing  the 
line,  might  very  well  have  been  supposed  by  a  jury  to  have 
been  influenced  by  the  fact  that  the  gates  were  open.  Then, 
when  inside  the  gates,  the  boy,  who  in  this  case  was  injured, 
eaw  what  was  inconsistent  with  the  gates  being  open,  namely, 
he  saw  one  train  passing,  and  it  may  very  possibly  be  the  case 
that  that  circumstance  embarrassed  him,  and  that  his  eyes 
and  attention  being  fixed  upon  that  particular  train,  when  it 
passed  out  of  the  way  he  failed  to  see  the  other  train."  The 
reasoning  of  the  judge  from  whom  we  quote  forcibly  applies 
to  this  case.  The  deceased  was  not  simply  thrown  off  his 
guard,  but  he  was  also  assured  that  there  were  no  approach- 
ing trains,  and  this  assurance  dispensed  with  the  vigilance 
that  under  other  circumstances  would  have  been  required  of 
him;  this  assurance,  too,  completely  relieved  him  from  the 
imputation  of  negligence  in  going  upon  the  tracks,  and  the 
evidence  of  the  approach  of  the  trains  from  opposite  directions 
an  instant  after  he  entered  on  the  tracks,  supplies  sufficient 
ground  for  the  inference  that  his  failure  to  see  and  avoid  the 
train  was  attributable  to  the  confusion  produced  by  the  sudden 
peril  to  which  the  wrong  of  the  company  had  inexcusably  ex- 
posed him.  There  are  many  decisions  supporting  the  doctrine 
we  have  asserted,  but  we  deem  it  necessary  to  cite  only  a  few 
of  them:  Chicago  etc.  R.  R.  Co.  v.  Boggs,  101  Ind.  522;  Greany 
V.  Long  Island  R.  R.  Co.,  101  N.  Y.  419;  Owen  v.  Hudson  etc. 
R.  R.  Co.,  35  Id.  516;  Beisiegel  v.  New  York  etc.  R.  R.  Co.,  34 
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Id.  622;  90  Am.  Dec.  741;  Dolan  v.  Delaware  etc.  Canal  Co.f 
71  N.  Y.  285;  Chicago  etc.  R.  R.  Co.  v.  Hutchinson,  120  111. 
587. 

Judgment  aflBrmed.  

Demurrers  Admit  All  Material  Facts  Well  Pleaded,  and  All 
Necessary  inferences  from  such  facts,  but  all  facts  not  alleged  in  the  plead- 
ing attacked  by  demurrer,  or  necessarily  inferrable  therefrom,  are  assumed 
not  to  exist:  Supply  Ditch  Co.  v.  Elliot,  10  Col.  327;  3  Am.  St.  Rep.  586, 
and  note  594;  Twohey  v.  Fruin,  96  Mo.  104. 

Acts  of  One  Surprised  by  Sudden  Danqer. — The  law  does  not  re- 
quire that  a  person  who  is  surprised  and  confused  by  a  sudden  danger  should 
act  or  be  judged  according  to  any  strict  or  fixed  rule:  Duane  v.  Chicago  etc 
Ky  Co.,  72  Wis.  523;  7  Am.  St.  Rep.  879. 


State  ex  rel.  Hovey  v.  Noble. 

[118  Indiana,  350.] 

The  Courts  Possess  the  Entire  Body  op  the  Intrinsic  Judicial  Powkb 
OF  the  State,  and  the  other  departments  are  prohibited  from  assuming 
to  exercise  any  part  of  that  judicial  power. 

Constitutional  Law. — The  Powers  of  the  Three  Departments  o» 
Government  are  not  merely  equal,  —  they  are  exclusive  in  respect  to 
the  duties  assigned  to  each,  and  each  is  absolutely  independent  of  the 
other. 

Constitutional  Law. — Neither  the  Exeoutivb  nor  the  Leqislatxtrs 
can  Select  Persons  to  Assist  Courts  in  the  performance  of  their 
judicial  duties.  A  department  without  the  power  to  select  those  to 
whom  it  must  intrust  part  of  its  essential  duties  cannot  be  independent. 

The  Power  to  Appoint  the  Ministers  and  the  Assistants  of  the 
JuDQES  IS  A  Judicial  Power,  and  was  a  judicial  power  when  the 
present  constitution  was  adopted. 

Judicial  Power,  What  is.  —  Whenever  a  power  is  conferred  upon  a  court 
of  justice,  to  be  exercised  by  it  as  a  court  in  the  manner  and  with  the 
formalities  used  in  its  ordinary  proceedings,  the  action  of  such  court 
must  be  regarded  as  judicial,  irrespective  of  the  original  nature  of  the 
power. 

The  Supreme  Court  must  Decide  for  Itself  All  Questions  of  law  and 
of  fact.  The  facts  must  be  gathered  from  the  record  by  the  court  itself, 
and  cannot  be  obtained  through  any  other  source,  or  by  any  other  per- 
sons than  the  judges. 

Judicial  Offices  must  be  EIxercised  in  Person.  —  A  judge  cannot  dele- 
gate his  authority  to  another;  nor  can  the  legislature  or  any  other  power 
delegate  it  for  him. 

The  Judicial  Power  of  the  State  is  Vested  in  Courts,  not  in  Cm- 
CERs;  and  judicial  duties  cannot  be  assigned  to  persons  who  do  not 
constitute  a  court. 

A  Deputy  Judge  is  a  Thing  Unheard  of  in  Jurispbudbnok,  and  un- 
known to  the  constitution. 
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Legislature  cannot  Confer  Judicial  Power  upon  any  person  or  tribunal, 
for  all  judicial  power  comes  from  the  constitution,  and  is  by  it  vested  ia 
courts  and  judges. 

CJONSTITUTIONAL     LaW.  — STATUTE    PROVIDING    FOR    THE    APPOINTMENT    OF 

Commissioners  of  the  Supreme  Court  to  assist  that  court  in  th© 
performance  of  its  duties,  to  hold  office  for  the  term  of  four  years,  and 
until  their  successors  are  elected  and  qualified,  and  to  perform  such 
work  as  the  supreme  court  shall  assign  or  appoint,  but  in  no  event  to 
be  binding  or  conclusive  upon  the  supreme  court,  is  unconstitutional, 
because  it  is  an  attempt  to  confer  judicial  functions  upon  such  com- 
missioners, when  the  entire  judicial  power  of  the  state  has,  by  the  con- 
stitution, been  vested  in  certain  courts. 

L.  T.  Michener,  attorney-general,  A.  C.  Harris,  W.  H.  Calkins^ 
F.  Winter,  and  J.  H.  Gillett,  for  the  relator. 

W.  P.  Fishback,  W.  E.  Niblack,  J.  R.  Coffroth,  J.  D.  New,  R. 
Lowry,  and  M.  Nye,  for  the  respondents. 

Elliott,  C.  J.  This  action  brings  before  us  for  judgment 
the  constitutionality  of  the  act  of  the  general  assembly,  enti- 
tled "An  act  providing  for  the  appointment  of  commissioners 
of  the  supreme  court,  and  concerning  matters  connected  there- 
with, and  declaring  an  emergency  ":  Acts  of  1889,  p.  41.  The 
first  section  of  the  act  assumes  to  create  the  offices  of  commis- 
sioners of  the  supreme  court,  and  to  provide  for  the  appoint- 
ment of  persons  to  fill  them  by  the  general  assembly.  One 
clause  of  this  section  reads  thus:  "  It  shall  be  the  duty  of 
such  commissioners,  under  such  rules  and  regulations  as  the 
supreme  court  shall  adopt,  to  aid  and  assist  that  court  in  the 
performance  of  its  duties."  Another  clause  declares  that 
the  "commissioners  shall  respectively  hold  their  offices  for 
the  term  of  four  years,  and  until  their  successors  are  elected 
and  qualified."  It  is  also  provided  in  this  section  that  "if  a 
vacancy  shall  occur  in  any  one  of  said  commissionerships 
hereby,  provided  for,  during  a  recess  of  the  general  assembly, 
the  governor  shall  appoint  some  properly  qualified  person  ta 
fill  said  office  until  the  next  session  of  the  general  assembly." 
It  is  also  provided  in  the  first  section  that  "  they  shall  each 
receive  a  salary  equal  to  that  of  a  judge  of  the  supreme 
court."  The  second  section  enacts  that  "the  duties  •to  be 
done  and  the  work  to  be  performed  by  such  commissioners 
Bhall  be  such  as  the  supreme  court  shall  assign  or  appoint; 
but  in  no  event  shall  such  duties  and  work  be  in  any  way 
binding  or  conclusive  upon  the  said  supreme  court."  Section 
3  directs  that  rooms  and  stationery  shall  be  provided  for  the 
commissioners.     The  fourth  section  requires  the  librarian  to 
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furnish  them  with  "such  books  as  may  be  required  for  their 
convenient  and  ready  reference."  Section  5  reads  thus:  "Such 
commissioners  shall  be  authorized  to  appoint  a  messenger,  at 
a  salary  of  six  hundred  dollars  per  year,  and  such  other  as- 
sistants as  they  may  deem  necessary  for  the  convenient  and 
expeditious  performance  of  their  duties."  Section  6  makes  an 
appropriation  "to  meet  the  payments  required  by  the  provis- 
ions of  this  act." 

Section  1  of  article  7  of  the  constitution  vests  the  judicial 
power  of  the  commonwealth  in  the  courts.  It  ordains  that 
"  the  judicial  power  of  the  state  shall  be  vested  in  a  supreme 
court,  in  circuit  courts,  and  in  such  other  courts  as  the  gen- 
eral assembly  may  establish."  The  effect  of  this  provision  is 
to  vest  in  the  courts  the  whole  element  of  sovereignty  known 
as  the  judicial,  established  by  the  constitution  and  the  laws 
enacted  under  it,  except  in  a  few  instances,  where  powers  of  a 
judicial  nature  are  expressly  and  specifically  lodged  elsewhere: 
Kilhourn  v.  Thompson,  103  U.  S.  168;  People  v.  Keeler,  99 
N.  y.  463;  52  Am.  Rep.  49.  One  element  only  of  the  three 
which  compose  our  governmental  system  is  vested  in  the 
courts;  but  to  no  other  department  is  more  than  one  ele- 
ment given.  Each  of  the  three  departments  has  all  there  is 
of  the  element  assigned  it;  but  it  has  nothing  more.  Each 
department  has,  it  is  true,  incidental  rights  of  a  nature  in- 
trinsically different  from  the  body  of  the  power  distributed  to 
it;  but  these  incidental  rights  are  such  only  as  are  necessary 
to  enable  it  to  perform  its  functions  as  an  independent  branch 
of  the  government,  and  are,  in  fact,  part  of  the  principal 
power  itself.  Of  the  element  of  sovereignty,  which  is  exclu- 
sively and  intrinsically  judicial,  the  people  gave  the  courts  all 
they  had  to  give. 

The  domain  of  the  judiciary  is  not  so  extensive  as  that  of 
the  other  departments;  but  no  other  power  can  enter  that  do- 
main without  a  violation  of  the  constitution,  for  within  it  the 
power  of  the  judiciary  is  dominant  and  exclusive.  The  ele- 
ment of  governmental  power  given  to  the  judiciary  is  almost 
unfettered.  Of  all  the  enumerated  departments  of  the  govern- 
ment,—  and  ours  is,  from  the  foundation  upward,  a  gov- 
ernment of  enumerated  and  distributed  departments,  —  the 
judicial  is  the  least  trammeled  by  constitutional  limitations. 
Less  extensive  than  others,  it  is  freer  from  restraints.  Few 
limitations  circumscribe  its  powers,  and  fewer  restrictions 
trammel  its,  functions.     It  is  true  that  the  judicial  depart- 
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"xnent  is  not  absolutely  supreme;  outside  of  its  sphere  it  is, 
indeed,  without  power;  but  no  one  of  the  departments  is  su- 
preme in  the  strict  sense,  for  the  supreme  power  is  in  the 
people. 

No  one  department  has,  or  can  have,  until  the  people  shall 
change  their  organic  law,  all  the  powers  of  government;  for 
those  powers  are  carefully  divided  and  clearly  distributed. 
To  affirm  the  contrary  is  to  assert  that  all  of  section  7  is  a 
collection  of  meaningless  words,  and  every  word  of  article  3 
without  meaning.  But  written  constitutions  are  the  product 
of  deliberate  thought.  Words  are  hammered  and  crystallized 
into  strength,  and  if  ever  there  is  power  in  words,  it  is  in  the 
words  of  a  written  constitution.  Behind  the  words  is  the 
power  of  a  free  people  operating  through  the  medium  of  a 
•constitutional  convention,  called  together  for  the  purpose  of 
framing  a  fundamental  and  inviolable  system  of  government. 
Of  all  governmental  instruments  it  is  the  most  solemn  and 
powerful.  Its  grants  are  unalterable,  its  delegations  of  power 
unchangeable,  and  its  commands  supreme.  Until  the  people 
themselves  shall  change  or  annul  their  constitution,  all  must 
obey  its  mandates.  "All  power,"  says  the  first  section  of  our 
bill  of  rights,  "is  inherent  in  the  people."  Our  constitution, 
therefore,  is  one  in  which  "the  people  are  recognized  as  the 
fountain  of  all  law  and  authority,  and  a  large  proportion  of 
the  citizens,  determined  by  the  sovereign  body,  exercise  the 
powers  of  government  by  representation  " :  Jameson  on  Con- 
stitutional Convention,  sec.  70.  In  the  legislative  department 
the  sovereign  body  is  represented  by  the  general  assembly,  in 
the  executive  department  it  is  represented  by  executive  and 
administrative  officers,  and  in  the  judicial  department  it  is 
represented  by  the  courts.  "The  powers  of  the  government," 
ordains  our  constitution,  "  are  divided  into  three  separate 
■departments, — the  legislative,  the  executive,  including  the  ad- 
ministrative, and  the  judicial;  and  no  person  charged  with 
official  duties  under  one  of  these  departments  shall  exercise 
any  of  the  functions  of  another,  except  as  in  this  consti- 
tution expressly  provided":  Const. j  art.  3.  The  words  em- 
ployed are  clear  and  strong.  There  is  more  than  a  mere 
theoretical  separation,  or  else  words  are  powerless  and  consti- 
tutions mere  empty  fulminations.  The  provisions  of  the  con- 
stitution we  have  quoted,  taken  in  connection  with  those 
which  prescribe,  define,  and  limit  the  powers  of  the  other  de- 
partments of  government,  remove  all  doubt,  and  make  it 
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incontrovertibly  plain  that  the  courts  possess  the  entire  body 
of  the  intrinsic  judicial  power  of  the  state,  and  that  the  other 
departments  are  prohibited  from  assuming  to  exercise  any 
part  of  that  judicial  power. 

The  authorities  sustain  our  conclusion,  for  there  is  neither 
conflict  nor  clash  of  opinion,  nor  is  there  even  diversity.  The 
difficulty  is  not  to  find  authority,  but  to  select  cases  which 
best  express  the  universal  doctrine  that  all  judicial  power  is 
exclusively  in  the  courts,  and  that  the  departments  of  govern- 
ment are  absolutely  separate  and  distinct.  Said  the  supreme 
court  of  Nebraska:  "The  powers  of  the  state  government  are 
divided  into  three  distinct  departments,  —  the  legislative,  ex- 
ecutive, and  judicial;  and  no  person  or  collection  of  persons, 
being,  one  of  these  departments,  can  exercise  any  power  prop- 
erly belonging  to  either  of  the  others,  except  expressly  so 
authorized  by  the  constitution.  Under  this  division  of  dis- 
tinct departments  of  the  government,  the  apportionment  of 
power  to  one  department  will  of  itself  imply  an  inhibition 
of  its  exercise  by  the  others":  Turner  v.  Althaus,  6  Neb.  54. 
One  of  the  greatest  of  American  judges,  Gibson,  C.  J.,  said: 
"  But  the  judicial  power  of  the  commonwealth  is  its  whole 
judicial  power;  and  it  is  so  distributed  that  the  legislature 
cannot  exercise  any  part  of  it":  Greenough  v.  Greenough,  11 
Pa.  St.  489;  51  Am.  Dec.  567.  "Does  any  one  suppose,"  says 
the  supreme  court  of  Illinois,  "  that  this  state  can  rightfully 
confer  judicial  power  on  any  other  courts  than  those  provided 
for  and  created  under  our  fundamental  law?"  At  another 
place  in  the  same  opinion  it  is  said,  in  speaking  of  a  section 
of  the  constitution  of  Illinois:  "This  section  has  exhausted 
the  judicial  power  of  the  people  of  the  state.  It  is  there  fully 
disposed  of,  leaving  no  residuum":  Missouri  River  Tel.  Co.  v. 
National  Bank,  74  111.  217.  "  If  there  is  any  one  proposition 
immutably  established,"  said  Sawyer,  J.,  "  I  had  supposed 
it  to  be  that  the  judiciary  department  is  absolutely  inde- 
pendent of  the  other  departments  of  the  government":  In  re 
Pacific  Ry  Com.,  32  Fed.  Rep.  241,  267.  In  speaking  of 
constitutional  courts,  the  supreme  court  of  Alabama  said: 
"  These  judicial  tribunals  are  established  by  the  constitution, 
owe  their  existence  to  that  instrument  alone,  and  are  in  no 
wise  dependent  upon  the  act  of  the  general  assembly."  It 
was  also  said  in  the  same  case,  in  speaking  of  the  courts,  that 
"some  are  established  by  the  constitution  itself, — that  is,  by 
the  people.     They  do  not  depend  on  legislative  enactment  for 
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existence.  They  are  created  at  the  same  time  and  in  the 
same  way  with  the  legislature  itself.  The  are  of  the  same 
grade  in  the  sovereign  power.  They  are  a  constituent  branch 
of  the  government  itself.  The  government  under  the  consti- 
tution is  not  complete  without  them":  Perkins  \.  Corhin,  45 
Ala.  103;  6  Am.  Rep.  698. 

This  court  has  ever  been  consistent  and  firm  in  maintain- 
ing the  independence  of  the  judiciary,  and  in  enforcing  the 
provisions  of  the  constitution  which  distribute  the  govern- 
mental powers.  In  Wright  v.  Defrees,  8  Ind.  298,  it  was  said: 
"  The  powers  of  the  three  departments  are  not  merely  equal, — 
they  are  exclusive  in  respect  to  the  duties  assigned  to  each. 
They  are  absolutely  independent  of  each  other."  The  court 
said,  in  the  case  of  Lafayette  etc.  R.  R.  Co.  v.  Geiger,  34  Id. 
185,  197,  that  ''  these  departments  of  government  are  equal, 
co-ordinate,  and  independent."  This  doctrine  has  been  as- 
serted and  enforced  again  and  again:  Kuntzy.  Sumption,  117 
Id.  1;  Smythe  v.  Boswell,  117  Id.  365,  and  cases  cited;  Ex  parte 
Griffiths,  118  Id.  83,  and  cases  cited;  Smith  v.  Myers,  109  Id. 
1;  58  Am.  Rep.  375.  This  court  has  not  only  maintained  the 
independence  of  the  judiciary,  but  it  has  with  equal  firmness 
and  consistency  asserted  the  independence  of  the  other  de- 
partments. In  Butler  v.  State,  97  Ind.  373,  we  held  that  the 
courts  could  not  suspend  a  sentence,  because  the  power  to 
grant  pardons  and  respites  was  vested  in  the  executive;  and 
in  cases  much  too  numerous  for  citation  it  has  been  held  that 
the  court  will  neither  perform  a  legislative  act  nor  assume  to 
interfere  with  matters  of  governmental  policy  or  expediency. 
But  it  is  not  the  courts  alone  that  assert  these  doctrines;  they 
are  found  in  the  works  of  every  philosophical  writer  on  gov- 
ernment: Lieber  on  Civil  Liberty,  154;  Montesquieu  on  Spirit 
of  Laws,  33;  IngersoU  on  Fears  for  Democracy,  23;  Wilson  on 
Congressional  Government,  12,  36;  1  Bryce's  Am.  Com.  31;  3 
Burke's  Works,  110. 

We  have,  perhaps,  devoted  more  time  than  is  necessary  to 
discussing  and  illustrating  the  proposition  that  the  judiciary 
is  an  independent  department  of  the  government,  and  that  the 
whole  judicial  power  of  the  state  is  exclusively  vested  in  the 
courts,  since  the  proposition  is  one  that  neither  lawyer  nor 
publicist  will  challenge;  but  the  importance  of  the  proposition 
supplies  an  apology,  if,  indeed,  apology  be  needed.  The  prin- 
ciple .embodied  in  our  proposition  controls  many  phases  of  the 
case.    Among  other  conclusions  to  which  it  leads  is  this  cen- 
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tral  and  ruling  one:  Neither  the  executive  nor  the  legislative 
can  select  persons  to  assist  the  courts  in  the  performance  of 
their  judicial  duties.  Grant — and  this  cannot  be  granted 
save  for  mere  argument's  sake — that  it  is  true  that  the  act 
before  us  contemplates  that  the  commissioners  shall  be  mere 
assistants  of  the  court,  occupying,  as  is  so  earnestly  and  at  so 
much  length  insisted,  positions  analogous  to  those  of  master 
commissioners  or  masters  in  chancery,  and  it  must  follow  that 
such  assistants  shall  be  selected  by  the  court,  and  that  neither 
the  governor  nor  the  legislature  can  choose  them  for  the  court. 
From  this  conclusion  there  is  no  escape  save  by  a  denial  of 
the  independence  of  the  judiciary  and  an  overthrow  of  the 
fundamental  principle  that  the  whole  judicial  power  of  the 
commonwealth  is  in  the  courts. 

A  department  without  the  power  to  select  those  to  whom  it 
must  intrust  part  of  its  essential  duties  cannot  be  independent. 
If  it  must  accept  as  "ministers  and  assistants,"  as  Lord  Bacon 
calls  them,  persons  selected  for  them  by  another  department, 
then  it  is  dependent  on  the  department  which  makes  the  selec- 
tion. To  be  independent,  the  power  of  the  judiciary  must  be 
exclusive,  and  exclusive  it  cannot  be  if  the  legislature  may  de- 
prive it  of  the  right  to  choose  those  with  whom  it  shall  share 
its  labors  or  its  confidences.  If  one  kingdom  possesses  the 
right  to  send  into  another  ministers  and  assistants  to  share 
with  the  governing  power  its  functions  and  duties,  the  latter 
kingdom  is  in  no  sense  independent. 

If  it  be  conceded  that  the  right  to  make  choice  of  ministera 
and  assistants  for  the  court  is  a  legislative  power,  then  neither 
the  judiciary  nor  the  executive  can  limit  its  exercise,  nor  im- 
pose restraints  upon  the  legislative  discretion.  Do  but  grant 
the  existence  of  the  power,  then  the  extent  and  the  mode  of 
its  exercise  are,  and  must  necessarily  be,  entirely  matters  for 
legislative  determination.  If  this  be  so,  then  the  legislature 
may  select  any  number  of  assistants,  assign  to  them  whatso- 
ever duties  they  may  see  fit,  give  them  access  to  the  records  of 
the  court,  and  surrender  to  them  the  right  to  share  with  it  all 
labors  and  all  duties.  Surely,  a  court  thus  subject  to  legisla- 
tive rule  would  be  a  mere  dependent,  without  a  right  to  con- 
trol its  own  business  and  records.  But  a  constitutional  court 
is  not  subject  to  any  such  legislative  control.  The  legislature 
cannot  for  any  purpose  cross  the  line  which  separates  the  de- 
partments and  secures  the  independence  of  the  judiciary.  It 
is  not  the  length  of  the  step  inside  the  sphere  of  the  judiciary 


150  State  v.  Noble.  [Indiana, 

that  summons  the  courts  to  assert  their  constitutional  right 
and  demands  of  them  the  performance  of  their  sworn  duty,  for 
the  slightest  encroachment  is  a  wrong  to  be  at  once  condemned 
and  resisted.  As  Daniel  Webster  said,  and  Mr.  Calhoun  sub- 
stantially repeats,  the  "  encroachment  must  be  resisted  at  the 
first  steps."  A  thoughtful  English  writer,  who  has  studied 
our  governmental  treatises  and  judicial  decisions  with  great 
c;:re,  and  who  has  calmly  surveyed  the  subject  from  the  point 
of  view  of  a  disinterested  and  impartial  observer,  says,  in 
speaking  of  our  state  constitutions,  that:  "  But  in  America,  a 
legislature  is  a  legislature,  and  nothing  more.  The  same  in- 
strument which  creates  it  creates  also  the  executive,  governor 
and  the  judges.  They  hold  by  a  title  as  good  as  its  own.  If 
the  legislature  should  pass  a  law  depriving  the  governor  of  an 
executive  function  conferred  by  the  constitution,  that  law 
would  be  void.  If  the  legislature  attempted  to  interfere  with 
the  jurisdiction  of  the  courts,  their  action  would  be  even 
more  palpably  illegal  and  inefifectual":  1  Bryce's  Am.  Com. 
429. 

The  principle  that  it  is  the  right  of  the  courts  to  select  their 
own  assistants  was  held  to  extend  to  the  appointments  of 
janitors  by  the  supreme  court  of  Wisconsin:  In  re  Janitor,  35 
Wis.  410.  The  supreme  court  of  Missouri  has  held  that  the 
exclusive  power  of  the  legislative  courts  does  not  go  to  that  ex- 
tent, but  it  does  not  deny  the  general  right  of  the  courts  to 
select  those  who  share  its  duties  as  ministers  and  assistants: 
State  V.  Smith,  82  Mo.  51.  The  court  of  appeals,  in  a  strongly 
reasoned  case,  declared  a  different  doctrine,  holding  that  the 
court  had  a  right  to  select  its  janitor,  and  that  court  supported 
its  decision  by  authority  and  by  weighty  arguments:  State  v. 
Smith,  15  Mo.  App.  412.  But  conceding  the  soundness  of  the 
decision  in  State  v.  Smith,  supra,  it  must  still  be  afl&rmed  that 
it  is  not  applicable  here,  for  that  decision  proceeds  entirely 
upon  the  ground  that  the  criminal  court  (the  court  which  as- 
serted the  right  to  appoint  a  janitor)  was  a  statutory  tribunal, 
and  not  a  constitutional  court.  The  decision  in  Commis- 
sioners V.  Hall,  7  Watts,  290,  in  principle  strongly  supports  tho 
judgment  of  the  court  of  appeals,  as  does  the  decision  in  State 
V.  Smith,  5  Mo.  App.  427.  But  the  case  before  us  does  not  re- 
quire us  to  do  more  than  affirm  that  where  assistants  are 
necessary  to  enable  judges  to  discharge  their  duties  as  judges 
the  court  must  choose  those  assistants.  Since  the  time  of 
Queen  Elizabeth,  courts  have  appointed  masters  in  chancery > 
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and  masters  in  chancery  and  master  commissioners  now  are^ 
and  have  always  been,  appointed  by  the  federal  courts.  Our 
own  law  has  from  the  earliest  years  of  the  state  recognized,  as 
it  does  still,  the  right  of  the  judiciary  to  select  masters  in. 
chancery  and  master  commissioners.  The  acts  of  1881  and 
1883,  under  which  commissioners  for  this  court  were  appointed, 
expressly  recognized  this  right  as  one  vested  in  the  courts.  If 
practical  exposition  of  a  constitution  is  ever  of  force, —  and  no 
one  will  deny  its  force,  —  it  is  here  of  controlling  effect,  for 
the  practice  has  been  uniform  and  unbroken  for  centuries  be- 
fore the  adoption  of  the  constitution,  and  for  all  the  years  that 
have  followed  its  adoption,  courts  have  possessed  and  exer- 
cised, as  part  of  the  judicial  power,  the  right  to  select  as- 
sistants. 

Proceeding  still  further  upon  the  concession  which  we  have- 
provisionally  made, — and  made  simply  for  argument's  sake, 
—  we  aflSrm  that  the  power  to  appoint  the  "ministers  and  as- 
.sistants"  of  the  judges  is  a  judicial  power,  and  was  a  judicial 
power  when  the  constitution  was  adopted.  We  assert,  as  a 
conclusion  necessarily  following  from  the  proposition  we  hava 
affirmed,  that  when  the  framers  of  the  constitution  declared 
that  the  judicial  power  was  vested  in  the  courts,  they  invested 
this  power  in  the  judiciary  as  it  then  existed,  and  that  this 
investment  conferred  upon  the  courts  the  exclusive  power  ta 
choose  their  own  ministers  and  assistants.  We  suppose  no 
one  will  deny  that  the  courts,  from  the  earliest  ages  of  the 
law,  have  possessed  the  power  to  appoint  referees,  receivers, 
commissioners,  and  all  other  like  ministers  or  assistants,  and 
that  they  possessed  this  power  because  it  was  a  judicial  power. 
If  it  was  not  a  judicial  power,  it  could  not  have  resided  in  th& 
courts,  for  courts  have  no  other  power. 

It  is  a  mistake  to  suppose  that  a  court  possesses  merely  th& 
power  to  hear  and  decide  causes.  The  power  is  much  more 
extensive.  Bouvier  thus  defines  judicial  power:  "Belonging 
to  or  emanating  from  a  judge  as  such;  the  authority  vested 
in  a  judge."  Webster's  definition  of  the  word  "judicial"  ia 
this:  "Pertaining  to  courts  of  justice,  as  judicial  power,"  and,, 
"proceeding  from  a  court  of  justice,  as  a  judicial  determina- 
tion." Speaking  of  these  definitions,  the  court  of  appeals  of 
New  York  said:  "Whatever  emanates  from  a  judge,  as  such, 
or  proceeds  from  courts  of  justice,  is,  according  to  these  au- 
thorities, judicial":  In  the  Matter  of  Cooper,  22  N.  Y.  67,  82. 
In  the  case  of  Striker  v.  Kelly,  2  Denio,  323,  it  was  said,  in 
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answer  to  an  objection  that  courts  could  not  exercise  the 
power  of  appointing  commissioners:  "It  might  be  objected 
with  equal  plausibility  that  the  appointment  of  referees  was 
an  executive  and  not  a  judicial  act."  "The  principle  to  be 
•deduced  from  these  extracts,"  says  the  court  of  appeals  of 
New  York,  "obviously  is,  that  where  any  power  is  conferred 
upon  a  court  of  justice,  to  be  exercised  by  it  as  a  court,  in  the 
manner  and  with  the  formalities  used  in  its  ordinary  proceed- 
ings, the  action  of  such  court  is  to  be  regarded  as  judicial, 
irrespective  of  the  original  nature  of  the  power."  At  another 
place  in  the  same  opinion  it  is  said:  "Attorneys  and  counsel- 
ors are  not  only  officers  of  the  court,  but  officers  whose  duties 
relate  almost  exclusively  to  proceedings  of  a  judicial  nature. 
And  hence  their  appointment  may  with  propriety  be  intrusted 
to  the  courts;  and  the  latter,  in  performing  this  duty,  may 
very  justly  be  considered  as  engaged  in  the  exercise  of  their 
appropriate  judicial  functions":  In  the  Matter  of  Cooper,  supra. 
It  is,  however,  unnecessary  to  multiply  authorities;  for  it  can- 
not be  doubted  that  judicial  power  includes  the  authority  to 
select  persons  whose  services  may  be  required  in  judicial  pro- 
ceedings, or  who  may  be  required  to  act  as  the  assistants  of 
the  judges  in  the  performance  of  their  judicial  functions, 
whether  they  be  referees,  receivers,  attorneys,  masters,  or  com- 
missioners. 

In  employing  the  term  "the  judicial  power,"  the  constitu- 
tion refers  to  the  power  as  it  then  existed.  Constitutions  do 
not  create  institutions,  but  are  formed  by  organized  society, 
and  refer  to  the  existing  condition  of  affairs:  Cooley  on  Con- 
stitutional Limitations,  5th  ed.,  47;  Durham  v.  State,  117  Ind. 
477.  A  constitution,  says  Judge  Cooley,  "assumes  the  exist- 
ence of  a  well-understood  system  which  is  still  to  remain  in 
force  and  be  administered":  Cooley  on  Constitutional  Limi- 
tations, 6th  ed.,  73.  Our  constitution,. therefore,  assumes  that 
^'a  judicial  power"  was  already  in  existence,  and  refers  to  the 
power  as  it  then  existed.  It  means  the  power  which  the 
people  understood  to  be  vested  in  judges,  for  no  other  power 
is  judicial.  As  the  judicial  power  embraced  the  authority  to 
select  "ministers  and  assistants"  at  the  time  the  constitution 
was  adopted,  that  right  was  sanctioned  and  confirmed;  for  it 
was  the  power  then  existing  that  was  so  carefully  and  fully 
vested  in  the  courts.  It  was,  as  we  have  shown,  a  well-known 
and  fully  recognized  principle  that  courts  should,  as  part  of 
the  judicial  power,  have  the  right  to  choose  their  own  assist- 
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ants,  and  the  constitution  hag  secured  and  confirmed  that 
principle  beyond  the  power  of  the  legislature  to  shake  it.  As 
Webster  says:  "Written  constitutions  sanctify  and  confirm 
great  principles,  but  the  latter  are  prior  in  existence  to  the 
former." 

Counsel  for  the  defendants  refer  us  to  the  case  of  Taylor  v. 
Commonwealth,  3  J.  J.  Marsh.  401,  where  it  is  held  that  the 
appointment  to  office  is  intrinsically  an  executive  function. 
Other  courts  have  asserted  a  like  doctrine.  Thus  it  was  said 
in  State  v.  Barbour,  53  Conn.  76,  55  Am.  Rep.  65,  that  "  ap- 
pointments to  office,  by  whomsoever  made,  are  intrinsically 
executive  acts."  But  if  we  were  to  accept  this  doctrine  as 
correct,  and  give  it  full  application,  then  it  would  completely 
destroy  the  claim  of  the  defendants;  for  if  the  right  to  appoint 
can  never  be  anything  else  than  an  executive  act,  the  attempt 
of  the  legislature  to  appoint  the  claimants  was  utterly  abor- 
tive. But  we  do  not  understand  the  authorities  to  assert  that 
the  selection  of  officers  is  always  an  executive  act;  on  the 
contrary,  the  authorities  hold  that,  while  the  power  is  in- 
trinsically executive,  it  may  be  exercised  by  a  court  or  by  a 
legislative  body  as  an  incidental  power  of  an  independent  de- 
partment of  the  government.  No  one  would,  we  confidently 
assume,  be  so  bold  as  to  assert  that  the  legislature  may  not 
appoint  officers  connected  with  its  duties  and  proceedings, 
and  there  is  no  more  reason  for  denying  the  power  to  the 
courts  than  there  is  of  denying  it  to  the  legislature.  The 
truth  is,  that  all  independent  departments  have  some  appoint- 
ing power,  as  an  incident  of  the  principal  power,  for  without 
it  no  department  can  be  independent;  State  v.  Barbour,  supra; 
Achley's  Case,  4  Abb.  Pr.  35.  We  are  not  here  dealing  with 
the  general  power  to  appoint,  but  we  are  dealing  with  a  single 
phase  of  the  general  question,  and  we  do  no  more  than  affirm 
that  each  department  must  have,  and  does  have,  some  ap- 
pointing power,  and  that  where  an  appointment  is  essential  to 
the  proper  exercise  of  a  judicial  duty,  the  court  concerned  has 
authority  to  make  the  appointment.  If  this  be  not  true,  then 
no  court  can  appoint  a  guardian,  an  administrator,  a  receiver, 
a  referee,  an  appraiser,  or  a  commissioner.  It  is,  in  truth, 
impossible  to  conceive  of  the  existence  of  an  independent 
judicial  department  without  the  power  to  make  some  ap- 
pointments. The  denial  of  this  incidental  power  is  the  anni- 
hilation of  judicial  independence. 

Thus  far  we  have  proceeded  upon  the  theory,  and  it  is  the 
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one  most  earnestly  pressed  by  counsel,  that  the  commission- 
ers are  mere  assistants  of  the  court,  and  we  have  shown  that, 
even  on  that  theory,  which,  for  argument's  sake,  we  provision- 
ally conceded  to  be  correct,  the  act  is  clearly  and  undoubtedly 
unconstitutional.  We  now  deny  the  validity  of  the  theory, 
and  assert  that  the  defendants  have  built  upon  an  assumption 
that  cannot  be  sustained. 

The  assumption  that  the  supreme  court  can  perform  its  ju- 
dicial duties  through  the  medium  of  masters  in  chancery  or 
master  commissioners,  or  persons  charged  witl\  duties  like 
those  performed  by  masters  in  chancery  and  master  commis- 
sioners, is  without  foundation.  If  it  cannot  thus  perform 
judicial  duties,  it  can  perform  none,  for  its  duty  and  its  power 
are  exclusively  judicial.  The  supreme  court  must  decide  for 
itself  all  questions  of  law  and  of  fact.  The  facts  must  be 
gathered  from  the  record  by  the  court  itself,  and  cannot  be 
obtained  from  any  other  source  or  by  any  other  persons  than 
the  judges.  It  is  a  court  of  errors, — an  appellate  tribunal, — 
charged  with  the  duty  of  deciding  cases  upon  the  record,  and 
this  duty  cannot  be  performed  by  deputies.  Independently 
of  any  constitutional  provision,  this  would  be  so,  because  ju- 
dicial powers  cannot  be  delegated.  This  principle  has  been 
established  for  ages.  Chancellor  Kent  thus  states  this  familiar 
rule:  "The  general  rule  is,  that  judicial  oflfices  must  be  exer- 
cised in  person,  and  that  a  judge  cannot  delegate  his  authority 
to  another.  I  do  not  know  of  any  exception  to  this  rule  with 
us":  3  Kent's  Com.,  12th  ed.,  457;  Broom's  Legal  Maxims, 
841;  Campbell  v.  Board  etc.^  118  Ind.  119;  Hards  v.  Burton^ 
79  111.  504. 

Those  who  are  chosen  by  the  people  to  sit  as  judges  must 
themselves  discharge  all  the  judicial  duties  of  their  offices. 
The  trust  is  imposed  upon  them,  and  they  cannot  share  their 
judicial  duties  with  any  person.  The  people  have  a  right  to 
the  judgment  of  those  whom  they  have  made  judges,  and  this 
right  the  judges  cannot  surrender,  if  they  would,  without  a 
flagrant  breach  of  a  sworn  duty.  The  trust  is  a  personal  one, 
inalienably  invested  in  the  persons  selected  by  the  people,  and 
it  cannot  be  delegated  by  the  judges  themselves,  nor  by  any 
one  else  for  them.  "  It  is  only  the  appointed  judge,"  says 
Chief  Justice  Ryan,  "  who  can  speak  the  authoritative-  word 
of  the  law":  Van  Slyke  v.  Trempealeau  etc.,  39  Wis.  390;  20 
Am.  Rep.  50.  But  centuries  before,  and  at  a  time  when  the 
king  was  the  fountain  of  judicial  power  theoretically,  and  sat 
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in  the  courts  of  law  and  equity,  Sir  Edward  Coke  even  more 
emphatically  stated  the  rule.  Said  that  "gladsome  light"  of 
jurisprudence,  "  the  judicature  only  belongeth  to  the  judges  ": 
4  Inst.  73.  Matthew  Bacon  said:  "The  king  himself,  though 
he  be  intrusted  with  the  whole  executive  power  of  the  law, 
cannot  sit  in  judgment  in  any  court  but  his  justice  and  the 
laws  must  be  administered  according  to  the  power  committed 
to  and  distributed  among  his  several  courts  of  justice  ":  2  Bac^ 
Abr.  619.  Again  we  quote  from  this  high  authority,  who, 
speaking  of  the  judges,  says:  "They  cannot  act  by  deputy,, 
nor  any  way  transfer  their  power  to  another":  2  Id.  620. 

The  theory  of  our  governmental  system  as  embodied  in  our 
constitution  requires  that  the  persons  to  whom  the  people 
have  intrusted  the  judicial  power  shall  themselves  exercise 
it,  and  not  intrust  its  exercise  to  others.  Our  constitution 
expressly  so  ordains.  Its  words  are  these:  "The  supreme 
court  shall,  upon  the  decision  of  every  case,  give  a  statement 
in  writing  of  each  question  arising  in  the  record  of  such  case 
and  the  decision  of  the  court  thereon  ":  Const.,  art.  7,  sec.  5^ 
The  decision  must  be  that  of  the  court,  and  so  must  be  the 
statement  upon  each  question  "and  the  decision  thereon." 
The  power  of  deciding,  the  duty  of  deciding,  and  the  duty  of 
writing  the  opinions  are  specifically  imposed  upon  the  court. 
A  duty  imposed  upon  a  department  of  government  must  be 
performed  by  the  chosen  officers  of  that  department,  and  it 
can  neither  be  delegated  nor  surrendered:  Ccloley  on  Con- 
stitutional Limitations,  5th  ed.,  116,  139.  Where  a  specifia 
duty  is  imposed  upon  a  tribunal,  by  that  tribunal  it  must  be 
performed,  without  calling  any  one  to  perform  it  or  assist  in 
its  performance:  Conroe  v.  Bull,  7  Wis.  354;  Reams  y.  Thomas, 
37  Id.  118;  Attorney-General  v.  McDonald,  3  Id.  703. 

We  know  judicially  that  our  constitution  was  so  amended 
as  to  invest  the  legislature  with  power  to  create  courts  su- 
perior to  the  circuit  courts,  and  that  this  was  done  for  the 
purpose  of  enabling  litigants  to  have  appeals  disposed  of  by  a 
constitutional  tribunal.  It  cannot  be  unknown  to  any  one 
that  all  the  departments  of  the  government  believed  that  the 
only  method  of  administering  the  laws  was  by  courts  created 
under  the  provisions  of  the  constitution,  and  this  belief  the 
people  confirmed  by  their  votes  in  favor  of  the  constitutional 
amendment.  This  supplies  strong  reasons  for  holding,  as  we 
do,  that  no  body  not  provided  for  by  the  constitution  can  ex- 
ercise any  part  of  the  judicial  power  of  the  state. 
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In  the  last  of  the  many  briefs  submitted  in  behalf  of  the 
defendants,  it  is  said  that  "counsel  fell  into  error  —  doubtless 
by  inadvertence — in  assuming  that  either  the  writer  or  any 
of  his  associates  intimated  anywhere  in  any  of  their  briefs  that 
the  legislature  may  have  contemplated  the  performance  by 
them,  or  that  they  might  be  assigned  by  the  court  to  the  per- 
formance, of  any  other  duties  than  such  as  are  similar  to  those 
which  were  performed  by  the  members  of  the  former  commis- 
sioners of  this  court."  Without  stopping  to  quote  from  the 
briefs  the  portions  (and  many  pages  are  devoted  to  establish- 
ing the  proposition)  which  assert  that  the  commissioners  are 
to  be  assistants  of  the  court,  with  powers  analogous  to  those 
of  master  commissioners,  we  declare  that,  whatever  view  be 
taken,  the  act  is  utterly  void;  for  it  is,  as  we  have  shown,  not 
within  the  power  of  the  legislature  to  select  assistants  to 
ehare  with  the  court  its  duties  and  functions,  nor  is  it  within 
the  power  of  the  legislature  to  delegate  the  duty  of  deciding 
cases  or  of  giving  decisions  expression  in  writing  to  officers  or 
tribunals  unknown  to  the  constitution. 

It  is  apparent  from  what  we  have  said  that  it  is  exceedingly 
difficult  to  give  the  act  a  definite  and  intelligent  construction. 
None  has  been  given  it,  and  none  can  be  given  it  that  will 
sustain  its  validity.  I^ut  this  much  is  clear, — it  assumes  to 
oreate  offices,  to  provide  for  the  appointment  of  officers,  and 
assumes  to  give  to  each  of  the  officers  a  compensation  equal 
to  that  of  a  judge  of  the  highest  court  in  the  state.  One  of  the 
sections — the  fifth — assumes,  indeed,  to  constitute  the  per- 
sons chosen  an  independent  body,  and  to  invest  them  with 
powers  greater  than  those  conferred  upon  the  supreme  court. 
The  ultimate  fact  is,  that  the  act  assumes  to  create  offices 
and  invest  the  officers  with  judicial  powers.  The  attempt,  to 
vary  somewhat  our  statement,  although  veiled  and  somewhat 
obscure,  is  to  create  a  body  with  judicial  power,  and  to  invest 
officers  with  judicial  rights  and  functions.  The  tribunal  and 
the  officers  are  unknown  to  the  constitution.  The  attempt 
is  unavailing;  for  it  has  been  steadily  held  that,  as  said  by 
Howk,  J.,  in  Vandercook  v.  Williams,  106  Ind.  345,  "judicial 
officers  only  can  exercise  judicial  powers  or  functions  ";  or,  as 
said  in  other  cases,  "  the  judicial  functions  meant  by  the  con- 
stitution are  such  only  as  courts  and  judges  exercise.  A  ju- 
dicial duty,  within  the  meaning  of  the  constitution,  is  such  a 
duty  as  legitimately  pertains  to  an  officer  in  the  department 
designated  by  the  constitution  as  judicial.     By  this  designa- 
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tion  is  meant  the  judiciary  in  the  true  sense  of  the  term": 
Wilkins  v.  State,  113  Ind.  514;  Smythe  v.  Boswell,  117  Td.  365, 
and  cases  cited;  Campbell  v.  Board  etc.,  supra,  and  cases  cited; 
Wight  V.  Wallbaurri;  39  111.  555.  Our  constitution  vests  the 
judicial  power  of  the  state,  not  in  officers,  but  in  courts.  In 
speaking  of  the  constitutional  provision,  in  Waldo  v.  Wallace^ 
12  Ind.  569,  the  court  said:  "It  will  be  observed  that  the  ju- 
dicial power  is  vested  in  courts,  not  in  officers."  It  is  clear 
that  the  common  law  so  vested  it,  and  that  the  constitution 
there  continues  it:  Cooley  on  Constitutional  Limitations,  4th 
ed.,  74.  If  the  duties  assumed  to  be  assigned  the  commissioners 
are  judicial,  then  they  must  constitute  a  court,  since  only  courts 
can  exercise  judicial  power;  but  as  no  such  court  is  recog- 
nized by  the  constitution,  it  can  have  no  legal  existence.  If, 
hovvever,  it  be  conceded  that  the  tribunal  which  the  act  as- 
sumes to  establish  is  a  court,  then  the  instant  the  act  took 
effect  the  offices  of  the  judges  of  that  court  were  vacant:  Rice 
V.  State,  7  Ind.  332;  Driskill  v.  State,  7  Id.  338;  Stocking  v. 
State,  7  Id.  326;  State  v.  Irwin,  5  Nev.  111.  If  the  act  does 
establish  a  court,  then  its  members  are  judges;  and  if  judges, 
they  must  be  appointed  by  the  governor,  and  by  no  other 
power;  for,  as  decided  in  the  cases  cited,  the  clause  of  section 
18  of  article  5  of  the  constitution,  which  reads  thus:  "Or 
when,  at  any  time,  a  vacancy  shall  have  occurred  in  any  other 
state  office,  or  in  the  office  of  a  judge  of  any  court,  the  gov- 
ernor shall  fill  such  vacancy  by  appointment,"  —  vests  the 
appointing  power  in  the  governor.  In  two  methods,  and  two 
only,  can  judges  be  chosen, — by  the  people  and  by  the  chief 
executive,  and  by  the  latter  only  where  there  is  a  vacancy.  If 
the  commissioners  are  judges,  they  have  no  title;  if  they  are 
not  judges,  they  can  exercise  no  judicial  powers  or  functions. 
But  the  act  does  not  establish  a  court  nor  create  judges ;  it 
is  simply  an  attempt  to  appoint  deputy  judges,  and  a  deputy 
judge  is  a  thing  unheard  of  in  jurisprudence,  and  unknown  to 
the  constitution.  A  plan  similar  to  the  one  which  the  act  be- 
fore us  professes  to  outline  was  recently  proposed  to  the  bar 
of  New  York,  and  it  was  condemned  as  unconstitutional.  The 
opinion  of  Mr.  Moak,  one  of  the  leaders  of  the  bar  of  the  state, 
that  "new  officers  not  authorized"  by  the  constitution  "can- 
not be  created,"  was  accepted  and  adopted.  In  an  editorial 
comment  upon  this  proposed  plan  it  was  said;  "All  hands 
conceded  to  it  to  be  unconstitutional  when  they  came  to  think 
of  it":  39  Alb.  L.  J.  257,  242. 
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The  constitution  vests  the  judicial  power  in  every  instance, 
and  the  legislature  in  none.  The  legislature  has  no  judicial 
power,  and  can  confer  none  upon  any  person  or  tribunal. 
Under  the  constitution  it  may  establish  courts,  but  it  does 
not  invest  the  courts  with  judicial  power;  the  constitution 
alone  can  do  that,  for  all  judicial  power  comes  from  that  in- 
strument, and  is  vested  by  it  in  courts  and  judges.  Speaking 
of  the  mayor  of  a  city,  the  supreme  court  of  Illinois  said: 
*' Unless  he  was  such  a  judge,  or  a  justice  of  the  peace,  no  law 
could  vest  him  with  judicial  powers,  for  in  those  oflBcers  alone 
is  the  entire  judicial  power  of  the  state  vested  by  the  constitu- 
tion. As  mayor  alone,  the  law  would  be  as  incompetent  to 
vest  him  with  judicial  power  as  it  would  the  governor  or 
speaker  of  the  house  of  representatives.  The  constitution 
itself  has  disposed  of  the  entire  judicial  power  of  the  state, 
and  has  exhausted  that  subject.  The  legislature  may  multi- 
ply some  of  the  officers  who  are  by  the  constitution  vested 
with  judicial  powers,  but  when  this  is  done,  it  is  the  constitu- 
tion which  vests  the  power":  People  v.  Maynard,  14  111.  419. 
It  is  the  constitution,  and  not  the  legislature,  which  makes 
the  investiture,  and  it  is  the  courts  and  judges  who  are  in- 
vested with  the  judicial  power:  ShouUz  v.  McPheeters,  79  Ind, 
373;  Gregory  v.  State,  94  Id.  384;  48  Am.  Rep.  162;  Little  v. 
State,  90  Ind.  338;  46  Am.  Rep.  224;  Pressley  v.  Lamb,  105 
Ind.  171,  and  authorities  cited,  185,  186;  Kuntz  v.  Sumption, 
supra;  Smythe  v.  Boswell,  supra;  Campbell  v.  Board  etc.,  supra; 
Hall  V.  Marks,  34  111.  358;  Ex  parte  Griffiths,  supra.  As  the 
constitution,  of  its  own  vigor,  and  as  the  sole  source  of  the 
judicial  power,  vests  that  power  in  designated  tribunals,  the 
legislature  can  neither  vest  it  elsewhere  nor  create  new  judi- 
cial offices,  nor  divide  the  duties  of  the  judicial  offices  desig- 
nated by  the  constitution.  In  People  v.  Bolton,  55  N.  Y.  50, 
the  principle  stated  by  us  was  thus  expressed:  "The  consti- 
tution cannot  be  evaded  by  a  change  in  the  name  of  an  office, 
nor  can  an  office  be  divided  and  the  duties  assigned  to  two  or 
more  officers  under  different  names,  and  the  appointment  to 
the  offices  made  in  any  manner,  except  as  authorized  by  the 
constitution."  In  many  other  cases  this  doctrine  has  been 
asserted:  Warner  v.  People,  2  Denio,  272;  43  Am.  Dec.  740; 
People  V.  Draper,  15  N.  Y.  532;  People  v.  Keeler,  29  Hun,  175; 
State  V.  Brunst,  26  Wis.  412;  7  Am.  Rep.  83;  King  v.  Hunter, 
65  N.  C.  603;  6  Am.  Rep.  754.  Our  constitution  vests  the 
highest  appellate  jurisdiction  of  the  state  in  a  supreme  court, 
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and  provides  that  the  number  of  judges  shall  not  be  more 
than  five;  there  can  therefore  be  no  other  supreme  court  than 
the  one  established  by  the  constitution,  and  it  must  be  com- 
posed of  five  judges,  and  no  more.  There  is  consequently  no 
such  ofl&cer  under  the  constitution  as  a  supreme  court  com- 
missioner, and  there  can  be  no  division  of  the  duties  of  the 
supreme  court,  and  a  distribution  to  any  person  other  than 
the  judges  of  that  court,  chosen  as  the  constitution  provides. 

The  people  have  a  right  to  the  courts  established  by  and 
under  the  constitution,  and  this  constitutional  right  the  legis- 
lature can  neither  alter  nor  abridge.  Constitutional  tribu- 
nals cannot  be  changed  by  legislation,  and  the  supreme  court 
is  a  constitutional  court.  It  can  be  composed  of  judges  only; 
for  only  judges  can  constitute  a  court.  No  part  of  the  judicial 
duties  of  that  court  can  be  assigned  to  any  other  person  than 
one  of  the  duly  chosen  judges.  The  legislature  has  no  power 
to  change  its  organization,  nor  can  that  body,  under  the  guise 
of  creating  commissioners,  divide  the  duties  of  the  judges,  nor 
authorize  it  to  be  done.  Under  our  constitution  as  amended, 
the  legislature  may  establish  courts,  but  it  cannot  destroy  the 
constitutional  courts,  —  the  circuit  courts  and  the  supreme 
court,  —  nor  can  it  change  their  organization  nor  redistribute 
their  powers,  for  these  courts  owe  their  organization  to  the  con- 
stitution, and  as  the  constitution  has  ordained  that  they  shall 
be  organized,  so  they  shall  be.  Judicial  power  distributed  by 
the  constitution  is  beyond  legislative  control. 

In  discussing  the  general  subject,  the  court  of  errors  of  New 
Jersey  said,  referring  to  constitutional  provisions  similar  to 
our  own,  that:  "  In  an  examination  of  these  sections  the  first 
thing  which  attracts  attention  is  this:  that  the  instrument 
itself  establishes  certain  courts.  It  does  not  leave  that  all- 
important  work  to  other  hands.  An  omission  in  this  respect 
in  the  constitution  would  have  left  the  judicial  system  without 
any  fixity  whatever.  In  such  a  state  of  things,  the  powers, 
jurisdiction,  and  even  the  very  existence  of  the  several  courts 
would  have  been  placed  under  the  control  of  the  legislature. 
They  could  have  been  altered  or  abolished  by  that  body  at 
will.  But  the  convention  had  no  such  purpose  as  this,  and 
they  therefore  enumerated  the  superior  tribunals  in  which 
was  principally  to  reside  the  judicial  power  of  the  government. 
By  that  enumeration  those  tribunals  became  constitutional 
courts;  that  is,  courts  that  could  not  be  altered  or  abolished, 
except  by  an  alteration  of  the  instrument  creating  them.   The 
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peculiar  quality  of  a  constitutional  court,  or  of  any  other  con- 
stitutional establishment,  is  this,  that  it  is  not  susceptible  of 
change  in  its  fundamental  principles,  except  in  some  pre- 
scribed mode.  Thus,  for  example,  the  nature  of  this  court,  or 
the  nature  of  the  supreme  court,  cannot  bo  altered  in  any  way 
but  one;  that  is,  by  a  modification  of  the  constitution  itself.  It 
is  presumed  that  no  professional  gentleman  would,  for  an  in- 
stant, contend  that  the  legislature  could  deprive  the  decrees 
and  judgments  of  this  court  of  their  quality  of  being  conclu- 
sive, or  could  take  from  the  supreme  court  any  of  those  pre- 
rogative writs  by  which  inferior  jurisdictions  are  superintended 
and  regulated.  The  power  to  do  this  would  involve  the  power 
to  modify  in  essential  particulars  the  constitution  of  these 
courts, — a  power  not  to  be  distinguished  from  an  authority  to 
supersede  or  abolish.  It  is  entirely  clear  that  the  legislature 
has  not  the  competency  to  impair  the  essential  nature  or  juris- 
diction of  any  of  the  constitutional  courts.  To  this  extent,  it 
seems  to  me,  the  subject  is  too  plain  for  discussion":  Harris 
V.  Vanderveer^  21  N.  J.  Eq,  424.  This  doctrine  finds  support 
from  many  courts,  but  time  will  not  allow  us  to  quote  at  length 
from  the  many  decisions,  and  we  can  do  no  more  than  refer  to 
a  few  of  them:  Hutkoff  v.  Demorest,  103  N.  Y.  377;  State  v. 
Gannaway,  16  Lea,  124;  Landers  v.  Staten  Island  R.  R.  Co.,  53 
N.  Y.  450;  In  Matter  of  Application  of  Senate,  10  Minn.  78; 
In  Matter  of  Senate,  9  Col.  623. 

The  question  which  faces  us  is  not  one  of  discretion,  but  of 
imperative  duty.  The  duty  of  maintaining  the  separation 
of  the  departments  of  the  government  and  the  integrity  and 
existence  of  the  courts  as  established  and  organized  by  the 
constitution,  is  one  of  the  most  important  that  the  judiciary  is 
required  to  perform.  It  is  the  duty  of  the  courts  to  uphold  the 
constitution  as  it  is  written,  and  to  yield  no  part  of  their  right 
or  authority.  Judges  are  chosen  for  the  purpose  of  maintain- 
ing the  limitations  of  the  constitution,  without  which  free 
government  cannot  exist.  As  said  by  the  court  of  appeals 
of  New  York:  "If  this  provision  were  intended  solely  for  the 
protection  of  the  court  or  its  judges,  they  might  waive  it;  but 
we  do  not  think  it  was  so  intended.  It  was,  in  our  judgment, 
like  the  whole  judicial  system  of  the  state,  intended  for  the 
benefit  of  the  people,  and  to  secure  to  litigants  a  forum  in 
which  they  might  have  their  controversies  adjudged.  The 
jurisdiction  which  the  constitution  preserves  in  the  courts 
named  is  inalienable,  and  carries  with  it  the  corresponding 
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duty  on  the  part  of  those  courts  to  exercise  it,  when  called  upon 
in  proper  form  to  do  so":  Alexander  v.  Bennett,  60  N.  Y.  204. 

It  is  contended  with  much  force,  and  the  contention  is  well 
supported  by  authority,  that  the  general  assembly  cannot 
delegate  any  of  its  functions,  that  the  court  can  take  upon  it- 
self no  legislative  duties,  and  that  the  act  does  require  the 
court  to  prescribe  by  legislation  the  duties  of  the  commission- 
ers: Smith  V.  Strother,  68  Cal.  194;  In  re  School  Law  Manual, 
63  N.  H.  574;  Oould  v.  Raymond,  59  Id.  260;  In  re  Pacific 
Railway  Commission,  32  Fed.  Rep.  241;  Ex  parte  Griffiths, 
»upra;  Smith  v.  Rines,  2  Sum.  338;  Doe  v.  Considine,  6  Wall. 
458;  Cooley  on  Principles  of  Constitutional  Law,  53;  Cooley 
on  Constitutional  Limitations,  139,  148;  Endlich  on  Interpre- 
tation of  Statutes,  sec.  22.  This  question  we  do  not  deem  it 
necessary  to  decide.  It  is  clear  to  us  that  there  is  and  can  be 
no  such  offices  as  the  legislature  has  assumed  to  create,  and 
that  the  act  is  in  all  its  parts  utterly  void. 

The  writ  of  prohibition  prayed  for  will  issue,  and  judgment 
will  be  entered  in  the  relator's  favor. 


Departments  op  Government.  —  Each  department  of  the  goverment, 
within  its  proper  constitutional  sphere,  acts  independently  of  both  the  oth- 
ers; neither  can  control  or  dictate  to  the  other:  People  v.  Biasdl,  19  HI.  229} 
68  Am.  Dec.  591;  Parsons  v.  Tuolumne  Co.  Water  Co.,  5  Cal.  43;  63  Am. 
Dec.  76;  DenneU,  Petitioner,  32  Me.  508;  54  Am.  Dec.  602;  De  ChasUUux  ▼. 
FaircMld,  15  Pa.  St.  18;  53  Am.  Dec.  570. 

Judicial  Power.  —  The  constitution  vests  the  courts  of  justice  with  the 
solo  judicial  power  and  authority,  and  the  legislature  is  prohibited  from 
using  or  exercising  such  power:  Guy  v.  Hermance,  5  Cal.  73;  63  Am.  Dec 
85;  Menges  v.  Dentler,  33  Pa.  St.  495;  75  Am.  Doc.  616;  HawUns  v.  Oovtr- 
nor,  1  Ark.  570;  33  Am.  Dec.  346;  Ervine's  Appeal,  16  Pa,  St.  266;  66  Am. 
Dec.  499;  Lane  v.  Dorman,  3  Scam.  238;  36  Am.  Deo.  643;  Oreeaough  ▼. 
Oreenough,  11  Pa.  St.  489;  51  Am.  Dec.  567. 


Crater  v.  Crater. 

1118  indiaka,  62l] 

Married  Woman  mat  Maintain  an  Action  of  Ejeotmkmt  aoainct  hkb 
Husband  to  recover  possession  of  her  separate  estate. 

Married  Woman  copld  not  Make  a  Valid  Contract  with  hkk  Hus- 
band under  the  statute  in  force  in  1866,  that  in  consideration  of  his  pay- 
ment of  certain  claims  or  liens  he  should  become  a  joint  tenant  with  hex 
of  lands  which  then  constituted  her  separate  estate. 

H.  C.  Dodge,  for  the  appellant. 
J.  M.  Vanfleet,  for  the  appellee. 
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Coffey,  J.  This  was  an  action  by  the  appellee  against  the 
Appellant  in  the  court  below  to  recover  the  possession  of  the 
land  described  in  the  complaint. 

The  complaint  does  not  differ  from  the  ordinary  complaint 
an  ejectment,  except  in  that  it  discloses  the  fact  that  appellant 
:and  appellee  are  husband  and  wife,  living  separate  and  apart 
from  each  other. 

The  appellant  answered  the  complaint  by  a  general  denial. 
He  also  filed  a  counterclaim,  in  which  he  avers  that  he  mar- 
ried the  appellee  in  the  year  1866;  that  at  the  time  of  such 
marriage  there  was  a  valid  and  subsisting  claim  against  said 
land  in  favor  of  one  David  W.  Fisk,  amounting  to  the  sum  of 
>£ix  hundred  dollars;  that  said  land  at  said  time  was  worth  no 
:more  than  nine  hundred  dollars;  that  appellee  had  no  money 
or  means  of  obtaining  money  with  which  to  satisfy  said  de- 
mand, so  a  lien  and  encumbrance  on  said  land,  and  to  enable 
her  longer  to  hold  and  maintain  her  title  to  the  same,  and  was 
about  to  and  would  have  wholly  lost  said  land;  that  appellant 
was  in  possession  of  four  hundred  dollars,  and  at  the  earnest 
solicitation  of  the  appellee,  and  upon  her  verbal  promise  to 
him  that  he  should,  if  he  would  pay  off  said  claim,  be  a  joint 
owner  with  her  in  said  land,  he  laid  out  and  expended  four 
hundred  dollars,  and  gave  his  notes,  which  he  subsequently 
paid,  with  his  own  money,  for  the  balance  of  said  claim  so  held 
by  the  said  Fisk;  that  ever  since  the  year  1866  appellant  and 
appellee  have  lived  together  as  husband  and  wife  on  said  land 

^intil  the day  of  February,  1885;  that  during  all  said 

ttime  he  has  paid  all  taxes  and  assessments  against  said  land, 
^amounting  to  five  hundred  dollars;  that  in  1866  said  land 
■was  all  uncleared  wild  land,  and  that  appellant,  by  his  own 
labor,  has  cleared  up  and  reduced  to  cultivation  all  of  said 
land,  and  has  made  all  of  the  improvements  thereon;  that  on 

the day  of  February,  1885,  while  appellant  was  away 

from  home,  the  appellee,  without  his  knowledge  or  consent, 
and  without  any  fault  on  his  part,  removed  from  the  said  land 
^nd  the  home  of  the  appellant,  and  went  to  reside  in  the  city 
oi  Elkhart;  that  appellant  remained  upon  said  land,  living 
upon  and  farming  the  same  to  the  time  of  filing  this  counter- 
claim; that  he  now  is,  and  at  all  times  has  been,  willing  that 
appellee  shall  return  to  their  said  home  and  enjoy  with  him 
the  use  and  benefit  of  said  land.  Prayer  that  he  have  such 
relief  as  he  is  in  equity  and  good  conscience  entitled  to  re- 
<;eive  in  a  court  of  equity. 
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A  demurrer  was  sustained  by  the  court  to  this  paragraph, 
and  the  appellant  excepted. 

The  cause  was  tried  by  a  jury,  resulting  in  a  verdict  for  the 
appellee.  Over  a  motion  for  a  new  trial  the  court  rendered 
judgment  on  the  verdict,  and  the  appellant  excepted.  In  this 
court,  the  appellant  assigns  as  error:  1.  That  the  court  below 
erred  in  sustaining  appellee's  demurrer  to  appellant's  second 
answerer  counterclaim;  2.  That  the  court  erred  in  overruling 
appellant's  motion  for  a  new  trial. 

It  is  settled  law  in  this  state  that  the  wife  may  sue  the  hus- 
band in  relation  to  her  separate  property:  Wilkins  v.  Miller,  9 
Ind.  100;  Scott  v.  Scott,  13  Id.  225.  Under  section  254,  Re- 
vised Statutes  of  1881,  a  married  woman  may  sue  alone,  —  1. 
When  the  action  concerns  her  separate  property;  2.  When 
the  action  is  between  herself  and  husband. 

By  section  5116,  Revised  Statutes  of  1881,  it  is  declared 
that  her  lands,  and  the  rents  and  profits  therefrom,  shall  be 
her  separate  property  as  fully  as  if  she  were  unmarried.  And 
by  section  5129,  it  is  provided  that  all  suits  in  relation  to  the 
wife's  lands,  if  they  be  separated,  shall  be  prosecuted  in  the 
name  of  the  wife  alone. 

In  New  York,  under  statutes  very  similar  to  our  own,  it 
was  held  that  the  wife  might  maintain  an  action  of  ejectment 
against  her  husband  for  her  separate  real  estate:  Wood  v. 
Wood,  83  N.  Y.  575.  It  is  our  opinion  that  the  wife,  in  this 
state,  rriay  maintain  an  action  of  ejectment  against  her  hus- 
band to  recover  the  possession  of  her  separate  real  estate. 

From  the  allegations  in  the  appellant's  counterclaim,  we 
are  left  in  some  doubt  as  to  the  nature  of  the  claim  held  by 
Fisk  against  the  land  of  the  appellee,  but  it  is  to  be  inferred 
that  it  was  in  the  nature  of  a  lien.  As  we  understand  the 
averments,  there  was  a  contract  made  between  the  appellant 
and  the  appellee,  to  the  eflfect,  that  in  consideration  that  ap- 
pellant would  pay  off  and  discharge  such  claim,  whatever  its 
nature,  the  appellee  would  give  him  one  half  the  land,  to  be 
held  by  them  as  joint  tenants.  The  question  is.  Was  that 
such  a  contract  as  the  appellant  can  enforce  against  the  ap- 
pellee? And  in  deciding  that  question,  reference  must  be  had 
to  the  law  in  force  in  1866,  the  time  at  which  the  contract 
was  made.  At  the  time  the  contract  set  up  in  the  appellant's 
counterclaim  was  entered  into,  the  following  statute  was  in 
force: — 

"  Sec.  5.    No  lands  of  any  married  woman  shall  be  liable  for 
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the  debts  of  her  husband;  but  such  lands,  and  the  profits 
therefrom,  shall  be  her  separate  property  as  fully  as  if  she 
was  unmarried;  provided,  that  such  wife  shall  have  no  power 
to  encumber  or  convey  such  lands,  except  by  deed,  in  which 
her  husband  shall  join":  1  R.  S.  1876,  p.  550. 

It  has  frequently  been  held  that,  under  the  laws  in  force  at 
that  time,  a  married  woman  had  no  power  to  bind  herself  by 
contract:  Thomas  v.  Passage,  54  Ind.  106;  Williams  v.  Wilbur, 
67  Id.  42;  American  Lis.  Co.  v.  Avery,  60  Id.  566;  Hamar  v. 
Medsker,  60  Id.  413;  Behler  v.  Weyhurn,  59  Id.  143.  The  gen- 
eral rule  is,  that  where  a  person  in  whose  name  a  conveyance 
of  property  is  taken  is  one  for  whom  the  party  paying  the  pur- 
chase-money is  under  a  natural  or  moral  obligation  to  provide, 
no  resulting  or  presumptive  trust  will  arise,  but  the  transac- 
tion will  be  regarded  as  an  advancement  for  the  benefit  of  the 
grantee  under  the  conveyance.  In  the  absence  of  the  agree- 
ment set  up  in  the  counterclaim,  such  would  be  the  presump- 
tion here. 

This  case,  in  its  facts,  is  very  much  like  the  case  in  Loche- 
nour  V.  Lochenour,  61  Ind.  595.  In  that  case,  Joseph  Loche- 
nour  entered  a  tract  of  land  in  the  name  of  his  wife,  and 
suflfered  the  patent  to  issue  in  her  name,  under  an  agreement 
that  she  would  hold  it  in  trust  for  him.  In  that  case,  the 
court  says  that:  "In  the  case  at  bar,  the  plaintiff  was  a  mar- 
ried woman,  the  wife  of  the  defendant,  at  the  time  the  alleged 
declaration  of  an  express  trust  was  made  by  her.  She  was, 
therefore,  then  incapable  of  making  such  a  declaration,  or  of 
becoming  trustee  for  the  defendant,  in  the  manner  set  forth 
in  the  counterclaim  under  discussion."  That  case  would 
seem  to  be  decisive  of  the  case  now  under  consideration.  It 
is  true  that  the  transaction  reported  in  that  case  was  had 
while  the  statute  of  1838  was  in  force;  but  in  1866,  married 
women  were  under  the  same  legal  disabilities  as  to  contracts 
as  in  1838.  We  do  not  think  the  circuit  court  erred  in  sus- 
taining the  demurrer  of  the  appellee  to  the  counterclaim  now 
under  consideration. 

On  the  trial  of  the  cause,  the  appellant  offered  to  prove, 
substantially,  the  facts  set  up  in  his  counterclaim,  but  upon 
objection  of  the  appellee,  the  evidence  was  excluded.  What 
we  have  said  in  relation  to  the  counterclaim  disposes  of  this 
question  also.  We  find  no  error  in  the  record  for  which  the 
judgment  of  the  court  below  should  be  reversed. 

Judgment  affirmed. 
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Married  Women  —  Separate  Estate.  —  In  equity,  a  married  woman  ia 
regarded  aa  a/eme  sole  in  respect  to  her  separte  property,  and  may  dispose 
of  it  as  she  pleases,  unless  her  power  of  disposition  is  restricted  by  the  deed 
creating  her  interest:  Smith  v.  TJtompson,  2  McAr.  291;  29  Am.  Rep.  621; 
Dobbin  v.  Hubbard,  17  Ark.  189;  65  Am.  Dec.  425.  In  Colorado,  a  married 
woman  is  no  longer  sub  potestate  viri,  as  at  common  law,  and  she  may  sue  and 
be  sued,  contract  and  be  contracted  with,  as  if  she  were  a  /erne  sole:  Hoch- 
ttadter  v.  Hays,  11  Col.  118.  A  married  woman  who  has  acquired  an  interest 
as  tenant  in  common,  under  the  statutes  of  New  Jersey,  may  institute  a  suit 
for  partition  thereof  withoat  joining  her  husband:  Caatner  v.  SUnher,  43 
K.  J.  Eq.  8. 
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State  v.  Western  Irrigating  Canal  Company. 

[40  Kansas,  96.] 
CORPOBATIONS. — It    13    NOT    ESSENTIAL     TO    EXISTENCE    OP    CORFOBATION 

that  it  should  possess  property,  and  its  legal  existence  is  not  therefore 
necessarily  terminated,  although  it  may  have  conveyed  all  its  property. 

CORPOKATIONS.  —  DULT     INCORPORATED     IRRIGATING      COMPANT,      HAVING 

Power  under  its  Charter  to  construct  and  operate  a  canal  for  irri- 
gation, water-works,  and  manufacturing  purposes,  may,  with  the  assent 
of  its  stockholders,  lawfully  sell  and  convey  to  another  irrigating  com- 
pany its  right  of  way,  canal,  personal  and  real  property,  provided  it  u 
done  in  good  faith,  and  not  to  delay  or  defraud  creditors. 

Proceeding  in  quo  warranto.  Action  by  the  state,  upon  the 
relation  of  the  attorney-general,  against  the  Western  Irrigat- 
ing Canal  Company,  praying  that  the  defendant  be  required 
to  show  by  what  authority  it  holds,  possesses,  and  assumes  to 
exercise  the  powers,  privileges,  and  franchises  granted  to  the 
Enterprise  Irrigating  Company;  that  the  plaintiff  have  judg- 
ment of  ouster  against  the  defendant  in  the  further  exercise  of 
such  powers,  privileges,  and  franchises;  and  that  the  defend- 
ant be  declared  by  the  judgment  of  the  court  to  be  incapable 
of  exercising  the  same.  At  the  trial  a  deed  was  offered  in 
evidence  by  the  plaintiff,  showing  that  the  Enterprise  Irrigat- 
ing Company  sold,  conveyed,  and  quitclaimed  to  the  Western 
Irrigating  Canal  Company,  for  a  valuable  consideration,  its 
right  of  way,  together  with  its  canal  or  ditch,  and  also  all  of 
its  franchises,  rights,  interests,  and  property  of  every  nature^ 
kind,  and  description  whatsoever.  Other  material  facts  ap- 
pear in  the  opinion. 

166 
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S.  B.  Bradford,  attorney-generaU  and  Waters,  Chase^and  TiU 
lotson,  for  the  plaintiflf. 

/.  F.  Frankey,  for  the  defendant. 

HoRTON,  C.  J.  It  is  claimed  that  the  Enterprise  Irrigating,- 
Company,  even  if  its  stockholders  desired  it,  had  no  right  to 
sell  all  of  its  property,  surrender  its  franchises,  and  terminate^ 
its  existence  without  the  assent  of  the  state;  therefore,  that 
the  Western  Irrigating  Canal  Company  could  not  exercise  the- 
powers,  privileges,  and  franchises  granted  to  the  Enterprise 
company.  For  the  purposes  of  this  case,  we  assume  this  to 
be  true,  and  that  so  much  of  the  deed  of  December  11,  1886, 
as  attempts  to  transfer  and  convey  the  franchises  of  the  Enter- 
prise company  is  wholly  void;  and  yet  we  do  not  think  th^ 
plaintiff  is  entitled  to  its  judgment  of  ouster  in  this  action. 
The  Enterprise  company  was  organized  under  the  laws  of  the 
state,  and  had  the  power,  during  its, existence  as  a  corpora- 
tion, "  to  hold,  purchase,  mortgage,  or  otherwise  convey  such 
real  and  personal  estate  as  the  purposes  of  the  corporation 
should  require;  ....  also  to  enter  into  any  obligation  or 
contract  essential  to  the  transaction  of  its  ordinary  affairs": 
Comp.  Laws  1885,  c.  23,  sec.  11.  See  also  the  general  pro- 
visions of  chapter  23,  Compiled  Laws  of  1885,  relating  to 
private  corporations.  The  word  "  franchise  "  is  generally  used 
to  designate  a  right  or  privilege  conferred  bylaw.  What  is 
called  "the  franchise  of  forming  a  corporation  "  is  really  but 
an  exemption  from  the  general  rule  of  the  common  law  prohib- 
iting the  formation  of  corporations.  All  persons  in  this  states 
have  now  the  right  of  forming  corporate  associations  upon  com- 
plying with  the  simple  formalities  prescribed  by  the  statute. 
The  right  of  forming  a  corporation,  and  of  acting  in  a  cor- 
porate capacity  under  the  general  incorporation  laws,  can  be 
called  a  franchise  only  in  the  sense  in  which  the  right  of  form- 
ing a  limited  partnership,  or  of  executing  a  conveyance  ot 
land  by  deed,  is  a  franchise:  2  Morawetz  on  Private  Corpo- 
rations, sec.  923.  Even  if  the  Enterprise  company  had  at- 
tempted so  to  do,  it  could  not,  we  suppose,  sell  or  convey  its* 
corporate  name,  or  its  right  to  maintain  and  defend  judicial! 
proceedings,  or  to  make  and  use  a  common  seal. 

It  is  not  essential  to  the  existence  of  a  corporation  that  it 
should  possess  property.  Its  legal  existence,  therefore,  is  not 
necessarily  determined  by  the  deed  or  its  attempted  convey- 
ance.    Its  franchises  remained,  although  the  corporation  may 
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have  conveyed  all  its  property.  There  is  no  stockholder  or 
creditor  intervening  or  objecting.  Therefore  we  are  not  called 
upon  to  consider  the  rights  of  such  parties.  There  is  no  com- 
plaint that  the  property  of  the  Enterprise  company  was  not 
properly  acquired,  and  that  the  corporation  legally  owned  it. 
The  power  to  sell  or  dispose  of  the  same  necessarily  attached 
as  an  incident  to  the  ownership.  If  the  corporation  could  con- 
vey a  part,  it  could  convey  all,  if  its  stockholders  assented, 
and  its  creditors,  if  it  had  any,  did  not  interfere  or  object. 
It  may  be  that  the  business  of  the  Enterprise  company  had 
proved  unprofitable,  and  rendered  it  necessary  to  dispose  of 
its  property  and  wind  up  the  concern,  as  the  only  means  of 
avoiding  insolvency.  It  may  have  been  necessary  to  sell  the 
whole  of  its  property  in  order  to  raise  means  to  pay  its  debts 
and  avoid  a  sacrifice  by  forced  sale.  In  either  event,  the  sale 
and  conveyance  of  the  property  with  these  objects  in  view 
would  be  a  lawful  purpose  of  the  corporation :  Miners'  Ditch 
Co.  V.  Zellerbach,  37  Cal.  543;  99  Am.  Dec.  300;  Willamette 
Mfg.  Co.  V.  Bank  of  British  Columbia,  119  U.  S.  191;  Town  v. 
Bank,  2  Doug.  (Mich.)  530;  Boston  Glass  Mfg.  Co.  v.  Langdon, 
24  Pick.  49;  35  Am.  Dec.  292. 

A  private  person  could  make  a  transfer  of  all  his  property 
if  it  was  done  bona  fide.  Now,  the  Enterprise  company  pos- 
sessed all  of  the  powers  of  a  private  person  in  regard  to  the 
disposition  of  its  property.     It  had  the  absolute  jus  disponendi. 

The  route  and  profile  of  the  Western  Irrigating  Canal  Com- 
pany is  practically  the  same  as  that  laid  out  and  proposed  by 
the  Enterprise  company.  The  Western  company,  under  the 
statute,  has  full  power  to  purchase  and  hold  real  and  personal 
estate  for  the  purposes  of  the  corporation;  therefore,  the  West- 
ern company  was  acting  for  the  benefit  of  its  stockholders 
when  it  purchased  and  took  possession  of  the  right  of  way  of 
the  Enterprise  company,  and  in  purchasing  and  taking  pos- 
session of  such  property  it  was  carrying  out  the  purposes  of  its 
corporation.  Under  its  charter,  it  had  the  power  to  excavate 
and  construct  an  irrigating  canal,  commencing  at  some  point 
in  section  35,  in  township  27  south,  of  range  22  west,  on  the 
north  bank  of  the  Arkansas  River,  in  Ford  County,  Kansas, 
with  dam,  and  such  lateral  ditches  as  it  deemed  necessary  for 
irrigation,  water-works,  and  manufacturing  purposes.  Upon 
the  agreed  statement  of  facts  and  the  evidence  produced  upon 
the  trial,  the  Western  canal  company  is  only  exercising  the 
powers,  privileges,  and  franchises  conferred  by  its  charter  of 
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"November  26,  1886.  In  taking  possession  of  and  in  using  the 
property  purchased  of  the  Enterprise  company,  it  exercises  its 
own  rights  and  privileges. 

Again,  all  of  the  franchises  of  the  Enterprise  company  have 
been  extinguished  by  the  state,  in  an  action  brought  in  this 
court  for  that  purpose.  The  estate  has  resumed  its  franchises, 
and  that  company  is  no  longer  in  existence;  therefore  the 
Western  canal  company  cannot  exercise  the  powers,  privi- 
leges, and  franchises  granted  the  Enterprise  company,  be- 
cause they  have  been  taken  away  by  the  state,  and  the  latter 
company  has  no  franchises  to  be  exercised  by  any  person  or 
corporation. 

Further,  if  the  deed  from  the  Enterprise  company  to  the 
Western  company  transfers  and  conveys  nothing,  as  it  is  al- 
leged, then  of  course  there  is  nothing  to  complain  of.  If  the 
Western  company  has  not  obtained  any  right  or  title  to  the 
public  domain  over  which  its  right  of  way  is  laid  out,  the  state 
has  no  cause  of  action  therefor. 

Judgment  will  be  rendered  in  favor  of  the  defendant  for  all 
costs.  

Corporations — Right  and  Powee  to  Transfer  its  Franchises  and 
Profertt:  Extended  note  to  Coe  v.  Colurntms  etc.  R.  R.  Co.,  75  Am.  D«c. 
648-651. 

Corporation  Organized  for  the  Purpose  of  Owning  Ditches  fob 
Conveyance  and  Sale  of  Water  has  Power  to  sell  and  convey  all  itt 
corporate  property,  provided  such  sale  is  made  for  corporate  and  lawful 
purposes,  and  strangers  taking  a  conveyance  are  entitled  to  assume,  as  againsft 
the  corporation,  that  the  sale  was  for  a  lawful  purpose:  Minera'  Ditch  Co.  v. 
ZeUerhach,  37  Cal.  543;  99  Am.  Dec.  30a 


State  v.  Segermond. 

L40  Kansas,  107.] 

Cbhonal  Law.  — It  is  Polict  of  Criminal  Law  to  so  Charge  Offensb 
that  if  the  defendant  is  acquitted  he  can  the  more  easily  plead  and  show 
such  acquittal,  if  again  charged  with  the  same  offense.  This  practice 
does  not  leave  it  to  conjecture  alone  to  determine  whether  such  charge 
be  identical  with  some  former  one,  on  which  an  acquittal  has  been  had, 
but  it  must  be  specific  to  be  available. 

Criminal  Law  —  Robbery.  —  Information  for  Robbery  Describing  the 
property  taken  as  "twenty-five  dollars  in  money,  the  said  money  thea 
and  there  being  the  property  of  the  said  John  Bond,"  but  not  alleging 
its  value,  or  that  it  was  of  any  value,  or  giving  any  excuse  for  the  want 
of  a  more  particular  description,  is  fatally  defective,  and  insufficient  to 
snstain  a  judgment  of  conviction. 
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R.  A.  Cameron,  for  the  appellant. 

S.  B.  Bradford,  attorney-general,  for  the  state. 

Cloqston,  C.  The  defendant,  Fred  Segermond,  was  con- 
victed of  robbery,  and  sentenced  to  hard  labor  in  the  peniten- 
tiary of  this  state  for  a  term  of  ten  years,  from  which  judgment 
he  appeals  to  this  court.  The  record  contains  the  informa- 
tion, the  bill  of  exceptions,  saving  exceptions  to  the  overruling 
of  an  objection  to  the  introduction  of  any  evidence  under  the 
information,  the  instructions  of  the  court  to  the  jury,  the  ver- 
dict of  the  jury,  the  motion  for  new  trial  and  in  arrest  of 
judgment,  and  the  judgment  on  the  verdict  of  guilty  as 
charged.  No  exceptions  are  shown  to  the  overruling  of  the 
motion  for  a  new  trial  or  in  arrest  of  judgment,  and  for  this 
reason  it  is  contended  that  nothing  is  brought  here  for  review. 
Before  a  defendant  can  complain  of  the  ruling  of  the  court 
upon  the  trial,  exceptions  must  be  saved  by  a  bill  of  excep- 
tions, and  a  motion  for  a  new  trial  or  in  arrest  of  judgment, 
with  the  ruling  of  the  court  and  exceptions  thereto.  This  not 
having  been  done,  there  is  nothing  left  for  our  consideration 
except  the  transcript  of  the  record,  and  this  presents  only  the 
one  question:  Did  the  information  sufficiently  and  definitely 
state  the  offense  of  robbery  to  support  the  judgment  of  con- 
viction? The  charging  part  of  the  information  complained  of 
is  as  follows:  — 

"  One  Fred  Segermond  did  then  and  there  unlawfully,  felo- 
niously, purposely,  and  viciously  assault  the  person  of  one 
John  Bond,  for  the  purpose  and  with  the  intent  to,  and  did, 
then  and  there,  rob  the  said  John  Bond  of  his  personal  prop- 
erty; and  the  said  Fred  Segermond  did  then  and  there,  by 
putting  him,  the  said  John  Bond,  in  fear  of  immediate  injury, 
and  by  force  and  violence  to  his  person,  and  in  his,  John 
Bond's,  presence,  and  against  his  will,  did  unlawfully  and 
feloniously  and  forcibly  rob  and  take  from  the  person  of  said 
John  Bond  twenty-five  dollars  in  money,  the  said  money  then 
and  there  being  the  property  of  the  said  John  Bond." 

The  objection  urged  against  this  information  is,  that  it  does 
not  specifically  and  clearly  describe  the  property  taken ;  and 
second,  that  it  does  not  allege  that  it  was  of  value.  Objec- 
tions of  this  kind,  coming  after  judgment,  where  no  attack  is 
shown  to  have  been  made  in  the  court  below,  must  be  consid- 
ered in  a  different  light  here  than  as  if  such  objections  had 
been  properly  made  at  the  trial;  and  if  on  examination  it  can 
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be  seen  that  the  information  was  sufficiently  explicit, — 1.  To 
enable  the  court  to  say  that,  admitting  the  facts,  it  had  juris- 
diction; 2.  To  apprise  the  defendant  of  the  nature  of  the 
offense  charged,  so  as  to  give  him  an  opportunity  to  make  hi» 
defense;  and  3.  To  make  the  judgment  certain  and  available 
as  a  bar  to  any  subsequent  prosecution  for  the  same  oflFensej 
or,  in  other  words,  the  information  must  be  so  defective  as  not 
to  sustain  the  judgment  of  conviction. 

It  will  be  seen  that  the  information  charges  the  property 
taken  as  "twenty-five  dollars  in  money."  Now,  robbery  i» 
defined  to  be  ''larceny  committed  by  violence  of  the  person 
of  one  put  in  fear":  2  Bishop's  Criminal  Law,  7th  ed.,  sec. 
1156.  And  to  constitute  a  larceny,  the  property  stolen  must 
be  described  so  that  the  defendant  may  know  what  particu- 
lar property  or  thing  of  the  larceny  of  which  he  stands  charged. 
The  inquiry  turns  to  the  charge,  "  twenty-five  dollars  in 
money."  Of  what  did  this  money  consist?  Was  it  in  one 
piece,  or  in  many?  bills,  or  coin?  treasury  notes,  or  part  of 
one  denomination  and  part  of  another?  These  questions 
would  be  suggested  to  the  mind  of  the  person  charged  with 
the  oflfense  of  robbery  or  larceny.  Now,  the  law  presumes  the 
defendant  to  be  innocent  of  the  offense  charged.  To  hold  that 
this  description  of  the  property  sufficiently  notifies  him  of  the 
nature  of  such  charge,  must  presume  his  guilt,  and  presumes 
from  that  fact  that  he  had  a  knowledge  of  just  what  kind  of 
money  was  intended  to  be  charged  and  was  charged  against 
him.  It  is  the  policy  of  the  criminal  law  to  so  charge  an 
offense  that  if  the  defendant  is  acquitted  he  can  the  more 
easily  plead  and  show  such  acquittal,  if  again  charged  with 
the  same  offense.  And  this  practice  does  not  leave  it  to  con- 
jecture alone  to  determine  whether  such  charge  be  identical 
with  some  former  one,  on  which  an  acquittal  has  been  had,  but 
it  must  be  specific  to  be  available:  State  v.  Tilney,  38  Kan.  714. 

In  the  case  of  State  v.  Longbottoms,  11  Humph.  39,  the  in- 
dictment for  larceny  charged  the  defendant  with  having  stolen 
"ten  dollars,  good  and  lawful  money  of  the  state  of  Tennes- 
see," and  it  was  held  that  this  was  not  a  sufficient  description 
of  the  thing  stolen.  Money  should  be  described  as  so  many 
pieces  of  current  gold  or  silver  coin,  and  the  coin  must  be 
stated  by  its  appropriate  name.  In  People  v.  Ball,  14  Cal. 
101,  73  Am.  Dec.  631,  it  was  held  that  an  indictment  for  lar- 
ceny, describing  the  money  as  "three  thousand  dollars,  lawful 
money  of  the  United  States,"  was  insufficient. 
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In  State  v.  Williams,  19  Ala.  15,  54  Am.  Dec.  184,  it  was 
held  that  an  indictment  for  larceny  of  bank  notes  should  state 
their  number,  denomination,  and  value. 

In  Fredrick  v.  State,  3  W.  Va.  695,  the  property  was  de- 
scribed as:  "Four  legal-tender  notes  of  the  United  States  of 
America,  each  one  thereof  for  the  payment  of  and  of  the 
value  of  ten  dollars,  each  current  of  ihe  United  States,  and 
amounting  to  the  sum  of  forty  dollars;  also,  one  national  cur- 
rency note  on  the  First  National  Bank  of  Newport,  for  the 
payment  of  and  of  the  value  of  ten  dollars, — amounting  in  the 
aggregate  to  the  sum  of  fifty  dollars."  And  the  description 
was  held  insufficient. 

In  United  States  v.  Barry,  4  Cranch  C.  C.  606,  it  was  held 
that  an  indictment  for  the  larceny  of  a  bank  note  must  state 
the  amount  as  well  as  the  value. 

In  Lavarre  v.  State,  1  Tex.  App.  685,  where  an  indictment 
described  the  property  stolen  as  "three  hundred  gold  dollars, 
the  property  of  the  alleged  owner,"  without  alleging  the  value 
of  the  gold  dollars,  or  that  they  were  lawful  money  of  current 
coin  of  the  United  States,  or  other  country,  the  indictment 
was  held  to  be  defective  for  want  of  sufficient  description. 

In  Ridgeway  v.  State,  41  Tex.  232,  it  was  said:  "The  rule 
is,  that  the  property  must  be  described  with  reasonable  cer- 
tainty, whenever  practicable  to  do  so;  and  therefore  when  it' 
can  be  done,  the  species  of  coin  must  be  specified,  as  '  fifty 
pieces  of  the  current  coin  of  the  United  States,  commonly 
called  half-dollars.'  When  a  particular  description  cannot  be 
given,  it  should  be  stated  in  the  indictment,  after  giving  such 
as  the  grand  jurors  can  certainly  make  of  the  property." 

In  Martinez  v.  State,  41  Tex.  164,  it  was  held  that  an  in- 
dictment for  theft  of  "one  hundred  and  eighty-two  dollars  in 
United  States  currency  "  was  defective  for  want  of  a  sufficient 
description  of  the  property  stolen,  and  of  averment  of  its 
value. 

In  Merwin  v.  People,  26  Mich.  299,  12  Am.  Rep.  314,  it  was 
said:  "The  present  information  utterly  fails  to  comply  with 
this  rule,  or  to  state  any  excuse  for  non-compliance.  The 
charge  is  only  of  the  stealing  of  the  personal  property,  goods, 
and  chattels  of  John  Connell,  one  hundred  and  thirty-five 
dollars." 

The  court  further  said:  "I  have  found  no  case  and  no  prin- 
ciple of  common-law  pleading  upon  which  such  indictment  or 
information  can  be  sustained,  without  showing  upon  the  face; 
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of  the  indictment  some  excuse  for  the  want  of  greater  particu- 
larity." 

In  State  v.  Kroeger,  47  Mo.  530,  it  was  said  that  an  indict- 
ment for  larceny  which  describes  the  property  stolen  as  "on© 
cheek  for  five  thousand  dollars  on  the  Traders'  Bank,  of  the 
value  of  five  thousand  dollars;  five  thousand  dollars  in  money^ 
of  the  value  of  five  thousand  dollars,"  should  be  held  not  suf- 
ficient. 

In  State  v.  McAnulty,  26  Kan.  533,  it  was  said:  "The  gen- 
eral rule  is,  that  an  article  stolen  should  be  described  with  such 
certainty  as  will  enable  a  jury  to  decide  whether  such  article 
proved  to  have  been  stolen  is  the  very  same  with  that  upon 
which  the  indictment  or  information  is  founded,  and  show 
judicially  to  the  court  that  it  can  be  the  subject-matter  of  the* 
ofiense  charged,  and  enable  the  defendant  to  plead  his  acquit- 
tal or  conviction  to  a  subsequent  indictment  or  information 
relating  to  the  same  article;  and  it  is  also  the  rule  that  where 
several  articles  are  alleged  to  have  been  stolen,  the  number 
and  value  of  each  shall  be  given." 

In  many  of  these  cases,  the  questions  reviewed  came  to  the 
courts  as  this  is  brought  here,  upon  the  record  alone,  and  the 
information  or  indictment  and  the  judgment  were  alone  con- 
sidered. Among  which  see  Merwin  v.  People,  26  Mich.  305; 
12  Am.  Rep.  314;  Lavarre  v.  State,  1  Tex.  App.  686;  State  v. 
Kroeger,  47  Mo.  530.  See  also  Arnold  v.  State,  52  Ind.  281; 
21  Am.  Rep.  175;  Hickey  v.  State,  23  Ind.  21;  Monsall  v.  State, 
35  Id.  460;  Brennon  v.  State,  25  Id.  403;  People  v.  Jackson,  8 
Barb.  637;  Collins  v.  People,  39  111.  233;  State  v.  Ooodrich,  46 
N.  H.  186;  Sheppard  v.  State,  42  Ala.  531. 

The  second  objection  to  the  information  is,  that  it  faila 
to  allege  that  the  property  taken — "twenty-five  dollars  in 
money" — was  of  any  value.  The  charge  differs  from  the 
crime  of  larceny  only  in  this:  In  larceny  the  value  must  be 
stated  definitely  and  certainly,  for  two  reasons:  1.  To  fix  the 
crime;  and  2.  To  determine  the  grade  of  the  ofiense  and  fix 
the  punishment;  while  to  constitute  robbery,  it  is  necessary 
that  the  property  or  thing  taken  should  have  either  an  intrin- 
sic or  relative  value:  Talley  v.  State,  1  Tex.  App.  688. 

In  People  v.  Nelson,  56  Cal.  77,  it  was  said:  'It  is  obvious 
from  the  foregoing  definitions  that  an  indictment  for  robbery 
must  aver  every  fact  necessary  to  constitute  larceny,  and 
more.    The  jury  may  find  a  defendant  guilty  of  any  offense^ 
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the  commission  of  which  is  necessarily  included  in  that  which 
is  charged  in  the  indictment." 

"  Twenty-five  dollars  in  money  "  may,  it  is  true,  mean  gold 
or  silver  coin  of  the  United  States,  or  treasury  notes,  or  any 
other  denomination  known  and  used,  and  which  circulates  as 
money;  or  it  may  mean  only  some  paper,  such  as  state  bank 
bills  or  confederate  money,  or  bills  purporting  to  be  of  the 
value  of  twenty-five  dollars.  There  should  be  no  uncertainty, 
and  no  excuse  can  be  given  for  leaving  to  conjecture  what  can 
be  so  easily  stated.  Either  the  property  must  be  designated 
■or  described  so  that  it  can  be  easily  known  and  recognized  as 
money,  such  as  is  in  usual  circulation  and  exchange  as  money. 
To  designate  it  as  gold  and  silver  coin  or  treasury  notes,  or 
'national  bank  notes  issued  by  the  government  of  the  United 
States,  would  perhaps  be  suflBcient  to  impute  a  value:  Smith 
v.  Slate,  33  Ind.  159;  Talley  v.  State,  1  Tex.  App.  688;  Arnold 
V.  State,  52  Ind.  281;  21  Am.  Rep.  175;  Merwin  v.  People,  26 
Mich.  298;  12  Am.  Rep.  314;  Jackson  v.  State,  69  Ala.  249. 

While  perhaps  it  may  be  said  that  under  our  liberal  code 
pleadings  that  degree  of  exactness  is  not  required  that  is  ne- 
cessary under  the  common  law,  yet  we  do  not  understand  the 
rule  to  be  so  far  relaxed  as  not  to  require  the  pleader  to  form- 
ally state  a  public  ofiense  in  an  information,  however  liberally 
the  code  may  be  interpreted.  The  bill  of  rights  still  provides' 
that  the  accused  has  the  right  to  know  "the  nature  and  the 
cause  of  the  accusation  against  him."  The  nature  of  the  ac- 
cusation must  mean  and  include  a  description  of  the  ofiense. 
We  are  therefore  of  the  opinion  that  the  information  is  fatally 
■defective,  and  not  sufficient  to  sustain  the  judgment  of  con- 
viction. 

We  therefore  recommend  that  the  cause  be  reversed,  and 
remanded  for  further  proceedings  in  accordance  with  the 
views  herein  expressed. 

It  is  so  ordered.  

Indictment  —  Descbiption  of  Monet. — In  an  indictment  for  larceny, 
money  should  bo  described  as  so  many  pieces  current  gold  or  silver,  in  coin 
of  the  country,  of  a  particular  denomination,  as  the  circumstances  of  the  case 
happen  to  be.  The  species  of  tho  coin  must  be  specified.  A  description, 
"  three  thousand  dollars,  la'wful  money  of  the  United  States,"  is  not  sufficient: 
People  V.  Ball,  14  Cal.  101;  7-3  Am.  Dec.  631.  But  in  People  v.  Oreen,  15  Cal. 
61 2,  it  -w&a  decided  that  an  indictment  charging  larceny  of  a  certain  number 
of  twenty  and  ten  dollar  gold  pieces,  giving  their  total  value,  was  not  defect- 
ive because  it  did  not  aver  the  value  of  each  particular  piece  of  coin;  and 
in  Commonwealth  v.  Chimes,  10  Gray,  470,  71  Am.  Dec.  666,  it  is  said  that 
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bank  bills  are  sufficiently  described  in  an  indictment  as  "sundry  bank  bills, 
of  some  banks  respectively  to  the  said  jurors  unknown,  of  the  value  of  thirty- 
eight  dollars,"  the  property  of  a  person  in  the  indictment  named;  for  the 
number  of  bank  bills  stolen  need  not  be  given,  if  the  indictment  states  their 
aggregate  amount.  And  to  the  same  efifect  is  State  v.  Williams,  112  Mass. 
292,  in  which  Commonwealth  v.  Orim£s,  supra,  was  cited  as  authority.  An  in- 
dictment charging  the  stealing  of  bank  notes  eo  nomine  is  sufficient,  when 
the  number,  denomination,  and  value  of  such  notes  are  stated  therein:  State 
V.  Williams,  19  Ala.  15;  54  Am.  Dec.  184;  and  in  Arnold  v.  State,  52  Ind. 
281,  the  court  held  an  indictment  for  larceny  bad,  because  it  failed  to  state 
the  denomination  of  the  bills  alleged  to  have  been  stolen,  and  cited  the  case 
of  Staie  v.  Williams,  19  Ala.  15;  54  Am.  Dec.  184.  Bank  bills  described  as  of  a 
particular  denomination,  issued  by  a  certain  bank,  signed  by  the  president 
and  cashier  of  such  bank,  and  belonging  to  such  bank,  is  a  sufficient  descrip- 
tion to  enable  the  accused  to  know  the  crime  of  which  he  is  accused,  and 
therefore  good  in  an  indictment  for  larceny:  Bulloch  v.  Staie,  10  Ga.  47.  And 
in  Berry  v.  State,  10  Id.  519,  Bulloch  v.  State,  supra,  was  cited  to  the  point 
that  a  description  of  coin  as  so  many  dollars  in  silver  was  a  sufficient  descrip- 
tion of  the  property  alleged  to  have  been  stolen.  General  description  of  a 
stolen  bank  bill  is  good,  giving  its  value  and  specifying  the  bank  which  issued 
it,  without  alleging  it  to  be  genuine:  State  v.  Smart,  4  Rich.  356;  65  Am. 
Dec.  683;  and  this  case  was  cited  in  State  v.  Evans,  15  Rich.  31,  to  uphold  an 
indictment  charging  the  larceny  of  "a  ten-dollar  bill  of  the  currency  of  the 
country,  commonly  called  paper  money,  of  the  value  of  ten  dollars,"  eto. 
"  Three  dollars  in  divers  pieces  of  silver  current  in  this  state,"  is  not  suffl* 
cient  as  a  description  of  stolen  monej'  in  an  indictment  for  larceny:  Lord  y. 
State,  20  N.  H.  404;  51  Am.  Dec.  231,  and  monographic  note  232-236.  As  to 
a  general  discussion  of  what  an  indictment  for  larceny  of  money  should  state, 
compare  note  to  State  v.  McCune,  70  Am.  Dec.  178-191.  Under  the  Indiana 
statutes,  it  is  only  necessary  in  an  indictment  for  larceny  of  money  to  de- 
scribe the  money  stolen  simply  as  money;  but  if  a  particular  description  is 
given,  it  must  be  proved  snbatautially  as  charged:  Lewi8  ▼.  State,  113  Ind.  69. 
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Municipal  Corporations.  —  Power  to  Enact  Citt  Ordinance  must  be 
vested  in  governing  body  of  city  by  the  legislature  in  express  terms,  or 
be  necessarily  or  fairly  implied  in  and  incident  to  the  powers  expressly 
granted,  and  must  be  essential  to  the  declared  purposes  of  the  corpora- 
tion, and  not  simply  convenient.  Any  fair,  reasonable  doubt  concern- 
ing the  existence  of  the  power  is  resolved  by  the  courts  against  the 
corporation,  and  the  power  is  denied. 

MtmiciPAL  Corporations.  —  Ordinances  Passed  by  Governing  Body 
07  City  must  be  reasonable,  not  inconsistent  with  the  laws  of  the  state, 
nor  repugnant  to  the  fundamental  rights;  they  must  not  be  oppressive, 
partial,  or  unfair,  nor  make  special  or  unwarranted  discriminations,  and 
mast  not  contravene  common  right. 

Municipal  Corporations  —  Street  Parades — Illegal  Ordinanos. — 
City  ordinance  declaring  it  unlawful  for  any  persons,  society,  assooi- 
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ation,  or  organization  to  parade  any  public  ctreet,  avenue,  or  alley  of 
the  city,  shouting,  singing,  or  beating  drums  or  tambourines,  or  play- 
ing upon  any  other  musical  instruments,  or  doing  any  other  act  designed, 
intended,  or  calculated  to  attract  or  call  together  an  unusual  crowd  of 
people  upon  such  street,  etc.,  without  first  having  obtained  in  writing 
the  consent  of  the  mayor,  or,  in  his  absence,  the  president  of  the  city 
council,  city  clerk,  or  city  marshal,  in  the  order  named,  authorizing 
such  parade,  is  illegal  and  void,  as  being  of  doubtful  delegated  power» 
unreasonable,  partial,  and  in  contravention  of  common  right. 

Prosecution  for  violation  of  a  city  ordinance.  The  opinion 
states  the  case. 

Halsell  and  Ray^  and  Ready  and  Ready,  for  the  appellant. 

Isaac  0.  Reed,  and  McDonald  and  Parker,  for  the  city. 

Simpson,  C.  On  the  fifteenth  day  of  August,  1887,  the  fol- 
lowing ordinance  was  duly  passed  and  approved  by  the  mayor 
and  council  of  the  city  of  Wellington,  then  and  now  a  city  of 
the  second  class,  to  wit:  — 

"Ordinance  No.  422. 
"An  ordinance  for  the  regulation  of  street  parades,  and  the 

prevention  of   public  disturbances  and  breaches  of   the 

peace. 
"  Be  it  ordained  by  the  mayor  and  councilmen  of  the  city  of  WeU 

lington,  Kansas:  — 

"  1.  It  shall  be  unlawful  for  any  person  or  persons,  society, 
association,  or  organization,  under  whatsoever  name,  to  parade 
any  public  street,  avenue,  or  alley  of  the  city  of  Wellington, 
Kansas,  shouting,  singing,  or  beating  drums  or  tambourines, 
or  playing  upon  any  other  musical  instrument  or  instruments, 
or  doing  any  other  act  or  acts  designed,  intended,  or  calculated 
to  attract  or  call  together  an  unusual  crowd  or  congregation 
of  people  upon  any  of  said  public  streets,  avenues,  or  alleys, 
without  having  first  obtained  in  writing  the  consent  of  the 
mayor  of  said  city  authorizing  such  parade.  In  case  of  the 
absence  of  the  mayor  from  the  city,  such  consent  may  be 
granted  by  the  president  of  the  council,  city  clerk,  or  city  mar- 
shal, in  the  order  named;  provided,  that  the  provisions  of 
this  section  shall  not  apply  to  funerals,  fire-companies,  regu- 
larly organized  companies  of  the  state  militia,  or  United  States 
troops. 

"2.  Any  person  or  persons  violatiag  any  of  the  provisions 
of  section  1  of  this  ordinance  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  in  the  police  court  of  the 
city  of  Wellington  shall  be  fined  in  any  sum  not  less  than 
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five  dollars  nor  more  than  one  hundred  dollars,  or  imprison- 
ment fox  a  period  not  exceeding  ninety  days,  or  both  such  fine* 
and  imprisonment,  in  the  discretion  of  the  court. 

"3.  This  ordinance  shall  take  effect  and  be  in  full  force- 
from  and  after  its  publication  once  in  the  official  newspaper 
of  the  city  of  Wellington,  Kansas." 

The  ordinance,  duly  signed  and  attested,  was,  on  the  seven- 
teenth day  of  August,  1887,  published  in  the  Wellington  Morn- 
ing Quid-Nunc,  a  paper  printed  and  published  in  said  city,  and. 
known  and  recognized  as  the  official  newspaper  thereof;  and  the- 
issue  of  said  newspaper  which  contained  said  publication  wa» 
printed,  delivered,  and  distributed  throughout  the  city  before 
and  by  the  hour  of  seven  o'clock,  a.  m.,  of  said  day.  At  about 
eight  o'clock  in  the  evening  of  the  same  day,  the  appellant 
and  others,  calling  themselves  the  Salvation  Army,  assembled 
at  their  hall  or  barracks  in  the  city,  and  under  the  command 
of  their  female  captain  (Shiltz),  who  had  seen  and  read  the- 
))ublished  ordinance  in  the  morning,  proceeded  to  parade 
Washington  Avenue  and  other  public  streets  of  the  city,  sing- 
ing, shouting,  and  playing  tambourines,  etc.,  to  attract  an 
unusual  crowd  thereon,  and  expecting  to  be  arrested  therefor. 
And  thereupon  the  arrest  of  the  appellant  and  a  number  of 
his  male  and  female  associates  was  made,  and  appellant  and 
two  other  males  (the  females,  in  consideration  of  their  sex, 
having  been  released  from  arrest)  were  tried  and  convicted  in 
the  police  court,  from  which  appeals  were  taken  to  the  district 
court,  where  convictions  were  again  had;  and  appellant,  Isaaa 
Anderson,  brings  his  case  here.  He  attacks  the  validity  ol 
the  ordinance,  and  claims  it  is  void,  because,  —  1.  It  is  not 
within  the  power  of  the  city  council  to  enact  such  an  ordi- 
nance; 2.  The  ordinance  undertakes  to  make  that  criminal 
which  in  its  nature  is  not  criminal;  3.  Because  it  gives  to  tha 
officers  named,  not  the  right  to  regulate,  but  to  prohibit,  street 
parades;  4.  Because  it  is  unreasonable  and  oppressive,  and 
does  not  act  upon  all  classes  alike,  and  is  not  fair,  general^ 
and  impartial.  It  is  also  objected  to  because  it  had  not  beeii 
legally  published;  and  because  it  contains  more  than  one 
subject;  and  because  it  attempts  to  revise  and  amend  another 
ordinance  without  referring  to  the  same,  and  repealing  it,  irk 
violation  of  section  746,  Compiled  Laws  of  1881,  page  165.  . 

As  to  the  power  of  the  council  to  pass  such  an  ordinance^ 
our  attention  has  been  called  to  sections  31,  50,  67,  chapter  19^ 
of  the  Compiled  Laws  of  1885.    These,  in  general  terms,  au- 
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thorize  the  council  to  enact  such  ordinances  as  are  not  repug- 
nant to  the  constitution  and  laws  of  the  state,  and  such  as  it 
shall  deem  expedient  for  the  good  government  of  the  city,  the 
preservation  of  peace  and  good  order,  and  to  restrain  and  pro- 
hibit noises,  disturbances,  and  disorderly  assemblies  in  any 
street,  house,  or  place  in  the  city.  This  is  about  the  extent 
of  the  legislative  grant  of  authority.  The  ordinance  in  ques- 
tion makes  it  unlawful  for  any  persons,  society,  association,  or 
organization  to  parade  any  public  street,  avenue,  or  alley  of 
the  city  of  Wellington,  shouting,  singing,  or  beating  drums  or 
tambourines,  or  playing  upon  any  musical  instrument  de- 
signed, intended,  or  calculated  to  attract  or  call  together  an 
unusual  crowd  of  people  upon  such  street,  avenue,  or  alley, 
without  having  first  obtained,  in  writing,  the  consent  of  the 
mayor  of  said  city  authorizing  such  parades.  Funerals,  fire- 
companies,  regularly  organized  companies  of  state  militia,  and 
United  States  troops  are  excepted  from  the  operation  of  the 
ordinance.  Persons  convicted  of  the  violation  of  the  ordi- 
nance may  be  fined  in  any  sum  not  less  than  five  dollars  nor 
more  than  one  hundred  dollars,  or  punished  by  imprisonment 
not  exceeding  ninety  days,  or  by  both  fine  and  imprisonment. 

The  power  to  pass  a  city  ordinance  must  be  vested  in  the 
governing  body  of  the  city  by  the  legislature  in  express  terms, 
or  be  necessarily  or  fairly  implied  in  and  incident  to  the  pow- 
ers expressly  granted,  and  must  be  essential  to  the  declared 
purposes  of  the  corporation, — not  simply  convenient,  but  in- 
dispensable: Dillon  on  Municipal  Corporations,  3d  ed.,  115, 
and  authorities  cited.  Any  fair  and  reasonable  doubt  con- 
cerning the  existence  of  the  power  is  resolved  by  the  courts 
against  the  corporation,  and  the  power  is  denied.  Powers  en- 
croaching upon  the  rights  of  the  public  or  of  individuals  must 
be  plainly  and  literally  conferred  by  the  charter:  Breninger  v. 
Belvidere,  44  N.  J.  L.  350;  Horr  and  Bemis  on  Municipal  Po- 
lice Ordinances,  18. 

In  addition  to  this,  the  ordinance  must  be  reasonable;  not 
inconsistent  with  the  laws  of  the  state;  not  repugnant  to  fun- 
damental rights;  must  not  be  oppressive;  must  not  be  partial 
or  unfair;  must  not  make  special  or  unwarranted  discrimina- 
tions, and  must  not  contravene  common  right.  These  restric- 
tions upon  the  power  of  the  common  councils  of  cities  in  this 
country  have  been  frequently  imposed,  and  almost  universally 
recognized  in  all  the  courts  of  last  resort  that  have  expressed 
opinions  upon  the  subject.     The  object  of  this  ordinance,  and 
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the  danger  apprehended  and  to  be  avoided  by  its  enactment 
and  enforcement  as  expressed  by  its  terms  is,  to  prevent  the 
calling  together  of  a  large  or  unusual  crowd  of  people  on  any 
of  the  streets,  avenues,  or  alleys  of  the  city  of  Wellington. 
Then  the  question  is  this:  Is  a  street  parade  with  music  or 
singing  legally  objectionable  in  itself?  or  does  it  threaten  the 
public  peace  or  the  good  order  of  the  community?  There  are 
other  questions  made  in  the  briefs  of  counsel  for  appellant, 
but  we  shall  consider  only  the  general  legal  characteristics  of 
the  ordinance;  for  if  it  is  not  legal,  the  other  questions  go  with 
it;  and  if  it  is,  they  are  probably  not  important  enough  to 
justify  reversal  in  this  particular  case.  This  ordinance  pre- 
vents any  number  of  the  people  of  the  state  attached  to  one 
of  the  several  political  parties  from  marching  together,  with 
their  party  banners  and  inspiring  music,  up  and  down  the 
principal  streets,  without  the  written  consent  of  some  muni- 
cipal oflBcer.  The  Masonic  and  Odd  Fellows'  organizations 
must  first  obtain  consent  before  their  charitable  steps  desecrate 
the  sacred  streets.  Even  the  Sunday-school  children  cannot 
assemble  at  some  central  point  in  the  city  and  keep  step  to 
the  music  of  the  band  as  they  march  to  the  grove,  without 
permission  first  had  and  obtained.  The  Grand  Army  of  the 
Republic  must  be  preceded  in  its  march  by  the  written  con- 
sent of  his  honor  the  mayor,  or  march  without  drums  or  fife, 
shouts  or  songs.  It  prevents  a  public  address  upon  any  sub- 
ject being  made  on  the  streets.  It  prevents  an  unusual  con- 
gregation of  people  on  the  streets  under  any  circumstances 
without  permission.  The  ordinance  is  framed  on  the  theory 
that  an  unusual  crowd  or  congregation  of  people  upon  one  of 
the  public  streets  of  a  city  is  either  of  itself  a  disturbance  of 
the  public  peace,  or  that  it  threatens  the  good  order  of  the 
community.  A  crowd  of  people  is  one  of  the  most  ordinary 
incidents  of  every-day  life  in  any  city  of  considerable  size  in 
this  country.  A  fire,  a  runaway,  an  unusual  sight,  collects  a 
crowd  as  if  by  magic;  and  it  is  not  a  fair  estimate  of  the  char- 
acter and  habits  of  the  American  people  to  assume  that  the 
public  peace  is  threatened  when  numbers  of  them  congregate. 
We  do  not  believe  that  the  legislative  grant  of  power  to  the 
city  council  as  enumerated  in  the  sections  above  cited  can  be 
so  construed  as  to  authorize  the  city  council  to  take  from  the 
people  of  a  city  and  the  surrounding  country  a  privilege  exer- 
cised by  them  in  every  locality  throughout  the  land,  to  form 
their  processions  and  parade  the  streets  with  banners,  music, 
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Bongs,  and  shouts.  It  is  an  abridgment  of  the  rights  of  the 
people.  It  represses  associated  effort  and  action.  It  dis- 
courages united  effort  to  attract  public  attention,  and  chal- 
lenge public  examination  and  criticism  of  the  associated 
purposes.  It  discourages  unity  of  feeling  and  expression  on 
great  public  questions,  economic,  religious,  and  political.  It 
practically  destroys  these  great  public  demonstrations  that 
are  the  most  natural  product  of  common  aims  and  kindred 
purposes.  The  power  to  pass  such  an  ordinance  should  be 
clear  and  controlling  before  it  can  be  upheld,  and  take  away 
from  the  people  the  privilege  that  they  have  exercised  ever 
since  the  organization  of  the  government.  Public  parades  of 
this  character  are  not  unlawful  in  their  intent,  purpose,  and 
result;  they  are  not  mala  in  se.  If  they  are  to  be  mala  pro- 
hibita,  it  ought  to  be  by  some  general  law,  and  not  by  local 
regulation. 

"All  charters  and  laws  and  ordinances  must  be  capable  of 
construction,  and  must  be  construed  in  accordance  with  con- 
stitutional principles,  and  in  harmony  with  the  general  laws 
of  the  land;  and  any  ordinance  that  violates  any  of  the  recog- 
nized rights  and  privileges,  or  the  principles  of  legal  and 
equitable  rights,  is  necessarily  void  so  far  as  it  does,  and  void 
entirely  if  it  cannot  be  applied  according  to  its  terms":  Fra' 
zee's  Case,  63  Mich.  396;  6  Am.  St.  Rep.  310. 

We  conclude  that  the  city  charter  grants  only  such  power 
to  the  common  council  of  the  city  of  Wellington  as  will  enable 
the  city  to  preserve  the  public  peace  and  maintain  good  or- 
der, subject  to  the  limitations  and  conditions  required  by  the 
rights  of  the  people  themselves  as  secured  by  the  general  prin- 
ciples of  the  law,  as  exemplified  by  their  universal  action  since 
the  organization  of  the  government  and  the  common  occur- 
rences in  every  city  in  the  Union  on  every  public  or  festive 
occasion.  The  right  of  the  people  in  this  state  by  organization 
to  co-operate  in  a  common  effort,  and  by  a  public  demonstra- 
tion or  parade  to  influence  public  opinion  and  impress  their 
strength  upon  the  public  mind,  and  to  march  upon  the  public 
streets  of  the  cities  of  the  state  with  the  usual  accompaniments 
of  bands,  banners,  transparencies,  glee  clubs,  and  all  the  ac- 
cessories of  public  meetings,  is  too  firmly  established,  and  has 
been  too  often  exercised  to  be  now  questioned,  or  to  be  made 
the*  basis  of  an  ordinance  forbidding  the  same,  predicated  on 
the  false  assumption  that  they  are  dangerous  to  the  peace  of 
the  public  or  inimical  to  the  good  order  of  the  city.   Of  course 
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such  parades  are  subject  to  the  operation  of  the  laws  upon  the 
subject  of  riots,  mobs,  unlawful  assemblies,  and  nuisances, 
whenever  they  become  so;  and  city  ordinances  and  statutes  of 
the  state  already  afford  ample  protection  to  the  public,  and 
ready  processes  to  prohibit,  repress,  and  arrest  offenders  when- 
ever the  original  purposes  of  such  parades  are  perverted  and 
they  become  criminal  in  character  and  action. 

"  It  is  quite  possible  that  some  things  have  a  greater  tend- 
ency to  produce  danger  and  disorder  in  the  cities  than  in 
smaller  towns  or  in  rural  places.  This  may  justify  reasonable 
precautionary  measures,  but  nothing  further;  and  no  inference 
can  extend  beyond  the  fair  scope  of  powers  granted  for  such  a 
purpose,  and  no  grant  of  absolute  discretion  to  suppress  law- 
ful action  altogether  can  be  granted  at  all.  That  which  is  an 
actual  nuisance  can  be  suppressed  just  so  far  as  it  is  noxious, 
and  its  noxious  character  is  the  test  of  its  wrongfulness.  There 
may  be  substances,  like  some  explosives,  which  are  dangerous 
in  cities  under  all  circumstances,  and  made  dangerous  by  city 
conditions;  but  most  dangerous  things  are  not  so  different  in 
cities  as  to  require  more  than  increased  or  qualified  safeguards; 
and  to  suppress  things  not  absolutely  dangerous  as  an  easy 
way  of  getting  rid  of  the  trouble  of  regulating  them  is  not  a 
process  tolerated  under  free  institutions.  Regulation,  and  not 
prohibition,  unless  under  clear  authority  of  the  charter,  and  in 
cases  where  it  is  not  oppressive,  is  the  extent  of  city  power  ": 
Frazee^s  Case,  supra. 

The  title  to  the  ordinance  seems  to  indicate  that  the  object 
in  view  was  the  regulation  of  street  parades;  and  to  regulate 
means  to  control,  to  govern,  to  subject  to  certain  restrictions 
or  restraints  growing  out  of  a  condition  of  affairs  or  a  state  of 
public  opinion,  some  threatened  invasion  of  public  or  private 
rights,  or  some  unusual  commotion.  The  word  employed 
necessarily  implies  that  street  parades  are  lawful,  but  that 
certain  restrictions  may  be  necessary  to  preserve  the  public 
from  harm.  It  might  be  proper,  on  account  of  the  peculiar 
condition  of  affairs  in  a  city,  that  street  parades  should  be  con- 
fined to  certain  streets,  or  should  be  conducted  within  certain 
hours  of  the  day,  or  should  be  forbidden  in  the  night-time,  or 
that  the  police  department  should  have  some  previous  notice, 
or  that  there  should  be  other  reasonable  regulations  respect- 
ing them,  justified  by  such  a  condition  that  it  would  be  ap- 
parent that  regulation,  and  not  prohibition,  was  the  object  of 
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the  ordinance;  because  the  power  cannot  be  extended  to  pro- 
hibition, for  the  very  essence  of  regulation  is  the  existence  of 
something  to  be  regulated:  Sweet  v.  WabasJi,  41  Ind.  7;  Mc- 
Convill  V.  Jersey  City,  39  N.  J.  L.  38;  Bronson  v.  Oberlin,  41 
Ohio  St.  476;  Atistin  v.  Murray,  16  Pick.  12;  Duckwall  v.  New 
Albany,  25  Ind.  283;  Shallcross  v.  Jeffersonville,  26  Id.  193. 

It  is  not  a  reasonable  regulation  to  vest  the  power  arbitra- 
rily in  the  mayor  to  grant  or  refuse  permission  to  any  associa- 
tion of  persons  combined  for  legal  and  meritorious  purposes  to 
parade  the  streets  with  music.  The  use  of  musical  instru- 
ments on  such  occasions  is  not  specially  objectionable;  songs 
and  shouts,  cheers,  and  the  waving  of  banners  have  always 
been  considered  as  demonstration  of  approval,  and  not  as  tend- 
ing to  create  disturbances  or  provoke  breaches  of  the  peace. 
All  these  are  the  usual  accompaniments  of  public  demonstra- 
tions in  every  civilized  country,  and  there  is  nothing  in  their 
use  on  all  ordinary  occasions  of  this  character  to  justify  abso- 
lute prohibition.  It  is  not  justified  by  the  common  experience, 
and  our  attention  has  not  been  called  to  any  local  disturbance 
that  would  seem  to  create  a  necessity  for  such  an  unusual  at- 
tempt at  regulation. 

All  by-laws  made  to  regulate  parades  must  fix  the  condi- 
tions upon  which  all  persons  or  associations  can  move  upon 
the  public  streets  expressly  and  intelligently;  such  conditions 
operating  on  all  of  the  same  class  alike,  and  being  reasonable 
in  their  requirements,  and  not  oppressive  in  their  operation, 
and  must  not  give  the  power  of  permitting  or  restraining  pro- 
cessions to  an  unregulated  official  discretion,  and  thus  allow 
an  officer  to  prevent  those  with  whom  he  does  not  agree  on 
controverted  questions  from  calling  public  attention  to  the 
principles  of  their  party  or  the  objects  of  their  organization  in 
one  of  the  most  efifectual  methods  known  to  associated  effort. 

For  all  these  reasons,  and  because  of  all  these  results  and 
consequences,  we  doubt  the  jjpwer  of  the  city  council  of  Wel- 
lington to  pass  the  ordinance  in  question;  and  because  it  is 
not  free  from  fair  and  reasonable  doubt,  resolve  the  question 
against  the  city,  and  pronounce  the  ordinance  illegal  and 
void. 

It  is  recommended  that  the  judgment  of  the  court  below  be 
reversed,  and  the  case  remanded  for  further  proceedings  in 
accordance  with  this  opinion. 

It  is  so  ordered. 


July,  1888.]     Union  Pacific  R'y  Co.  v.  Moyee.  183 

Corporations.  —  The  charters  of  corporations  are  to  be  strictly  constmed 
against  the  corporation,  and  what  is  not  unequivocally  granted  in  clear 
terms  or  necessarily  implied  must  be  taken  to  be  withheld:  Port  qf  Mobile  v. 
Louisville  etc.  li.  E.  Co.,  84  Ala.  115;  5  Am.  St.  Rep.  342;  Monongaheta  B. 
Co.  V.  Kirk,  46  Pa.  St,  112;  84  Am.  Dec.  527,  and  note. 

McTNiciPAL  Corporations  —  Regulation  by  a  Municipality  of  Salva- 
tion Army  Processions,  etc.  —  A  very  similar  caae  to  and  one  which  is 
cited  as  authority  in  the  principal  case  is  Matter  of  Frazee,  63  Mich.  396;  6 
Am.  St.  Rep.  310. 
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'Common  Cabrieb  —  Liability  as  Warehouseman.  —  If  the  owner  of  goods 
shipped  over  a  railroad  permits  them  to  remain  at  the  depot  of  their 
destination  for  an  unreasonable  time,  the  liability  of  the  railroad  com- 
pany as  carrier  is  thereby  terminated,  and  it  becomes  liable  only  as 
warehouseman.  But  if  the  owner  then  demands  the  goods,  and  is  in- 
formed by  the  agent  in  charge  of  the  depot  that  they  have  not  yet  ar- 
rived, although  they  were  at  the  time  there,  and  afterward  the  depot 
and  goods  are  destroyed  by  fire,  the  failure  to  deliver  the  goods  on  de- 
mand is  such  negligence  as  will  render  the  company  liable  as  warehonsoo 
man  for  their  value. 

J  Common  Carrier  —  Contract  Limitinq  Liability  —  Evidencb. — Where 
the  shipper  of  goods  is  given  a  receipt  therefor,  containing  on  its  back  a 
contract  limiting  the  liability  of  the  carrier  during  transit,  and  the  lia- 
bility as  common  carrier  when  the  goods  should  safely  reach  their  desti- 
nation, and  the  owner  permits  the  goods  to  remain  at  their  destination 
until  the  carrier  becomes  liable  only  as  warehouseman,  and  the  goods 
are  afterward  destroyed  by  fire,  —  in  an  action  to  recover  their  value, 
the  receipt  and  contract  are  immaterial,  and  are  properly  excluded  if 
offered  in  evidence. 

Action  to  recover  for  freight  burned  in  the  defendant  rail- 
way company's  depot.  The  plaintiff,  Moyer,  on  November  7, 
1884,  delivered  to  the  Columbus,  Toledo,  and  Hocking  Valley 
Railroad  Company  the  freight  in  question,  to  be  shipped  over 
that  line  and  connecting  lines  to  Clyde,  Kansas.  The  freight 
reached  its  destination  on  November  19th,  and  was  stored  in 
the  depot  of  the  defendant,  the  Union  Pacific  Railway  Com- 
pany, at  Clyde,  and  was  there  burned  on  the  29th  of  Novem- 
ber.    Other  facts  appear  in  the  opinion. 

A.  L.  Williams  and  Charles  Monroe^  for  the  plaintiff  in  error. 

Cloqston,  C.  The  plaintiff  brought  this  action  to  recover 
the  value  of  two  boxes  of  household  goods  shipped  by  him 
from  Rising  Sun,  Ohio,  to  Clyde,  Kansas.  The  first  question 
raised  by  the  company  is,  that  whatever  its  liability  may  be, 
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it  could  only  be  liable  as  warehouseman,  and  not  as  common 
■carrier;  and  as  the  court  submitted  to  the  jury  both  questions, 
it  is  assigned  as  error.     In  this  view,  we  are  with  the  plaintiff 
in  error,  that  whatever  its  liability  is,  it  is  as  warehouseman, 
and  not  as  common  carrier.     The  goods,  by  the  undisputed 
evidence  and  findings  of  the  jury,  had  remained  some  nine  or 
ten  days  at  the  depot  before  they  were  burned;  and  under 
the  rule  laid  down  in  L.  L.  <Sc  G.  R.  R.  Co.  v.  Maris,  16  Kan. 
533,  in  which  it  was  held  that  eight  days  was  an  unreason- 
«,ble  time  for  goods  to  remain  in  a  depot,  the  lapse  of  such  a 
length  of  time  would  terminate  its  liability  as  carrier.     Plain- 
tiff claims  in  his  petition  that  the  goods  were  destroyed  by 
reason  of  the  negligence  of  the  company.     If  this  was  true, 
then  that  would  constitute  a  liability  on  the  part  of  the  com- 
pany as  warehouseman;  but  as  there  is  no  evidence  tending 
to  show  the  cause  of  the  fire  at  the  depot,  no  negligence  can 
\>e  presumed.     The  only  other  circumstance  we  find  in  the 
evidence  to  show  negligence  is  the  fact  that  the  plaintiff, 
through  his  agent,  demanded  the  goods  of  the  company  on 
the  27th  of  November.     The  goods  were  there,  and  had  been 
there  some  eight  days  at  that  time;  and  if  they  had  been  de- 
livered to  the  plaintiff,  would  not  have  been  burned  on  the 
29th.     This  we  think  was  negligence  such  as  would  make 
the  company  liable  as  warehouseman.     It  was  its  fault  that 
the  goods  were  not  delivered,  and  not  the  fault  of  the  plain- 
tiff.    It  is  true  that  by  his  fault  he  released  the  company 
from  liability  as  carrier,  and  its  relation  became  one  in  which 
only  by  the  negligence  of  the  company  would  it  become  liable 
for  the  goods.     And  by  its  refusual  to  deliver  the  goods  plain- 
tiff must  recover:  See  Kansas  City  etc.  R.  R.  Co.  \.  Morrison, 
34  Kan.  502;  55  Am.  Rep.  252.     In  this  view  of  the  case,  the 
«rror  in  the  instructions  is  not  material;  for  if  the  defendant 
Was  liable  as  warehouseman  by  reason  of  its  negligence,  the 
proof  of  such  negligence  not  being  controverted,  the  instruc- 
tions could  do  no  harm. 

The  second  error  alleged  is,  that  the  court  refused  to  allow 
in  evidence  the  receipt  and  contract  under  which  the  goods 
were  shipped.  The  evidence  shows  that  at  the  time  the  goods 
were  shipped  the  rate  of  freight  was  agreed  upon,  the  money 
paid,  and  a  receipt  was  given  for  the  goods,  which  contained 
on  its  back  certain  limitations  exempting  the  company  from 
liability  as  common  carrier  and  certain  other  liabilities.  Thit 
receipt  was  offered  in  evidence,  and  the  court  refused  to  pei* 
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mit  it.  In  this  we  see  no  error.  This  contract  was  one  made 
for  the  benefit  of  the  company  and  connecting  lines  in  the 
shipment  of  the  goods,  and  related  to  the  goods  during  such 
transit,  and  while  in  their  hands  as  common  carriers.  There 
is  no  question  in  this  case  but  that  the  goods  reached  their 
destination.  The  receipt  and  contract  was  for  their  convey- 
ance from  Rising  Sun,  Ohio,  to  Clyde,  Kansas,  and  limited 
the  liability  of  the  company  as  common  carrier  when  the 
goods  should  reach  the  latter  point.  The  receipt  and  con- 
tract, then,  had  spent  its  force  when  the  goods  reached  Clyde. 
It  becomes  immaterial,  then,  what  the  contract  was  in  relation 
to  the  shipment  of  these  goods.  They  had  been  shipped,  the 
freight  had  been  paid,  the  goods  had  been  received  at  Clyde, 
and  the  liability  of  the  company  as  a  common  carrier  had 
ceased.  What  object,  then,  would  it  serve,  or  what  fact  would 
it  establish?  It  certainly  was  immaterial,  and  was  properly 
excluded. 

"We  see  no  error  in  the  instruction  of  the  court,  and  there- 
fore recommend  that  the  judgment  of  the  court  below  be  af- 
firmed. 

It  is  so  ordered. 

Common  Carrtebs — Warehousemen.  — A  carrier  ia  boand  to  give  the 
coasigaee  notice  of  the  arrival  of  goods,  and  a  reasonable  opportunity  to  taka 
them  away,  and  thereafter  be  holds  them  simply  as  a  warebouseman,  and  ia 
liable  only  for  ordinary  negligence:  McMillan  v.  Michigan  S.  R.  R.  Co.,  16 
Mich.  79;  93  Am.  Dec.  208;  Hermann  v.  Goodrich,  21  Wis.  543;  94  Am.  Dec. 
563;  Adams  Express  Co.  v.  Darnell,  31  Ind.  20;  99  Am.  Dec.  582;  Shenk  v 
Philadelphia  S.  P.  Co.,  CO  Pa.  St.  109;  100  Am.  Dec  541;  Wood  v.  Crocker, 
18  Wis.  345;  86  Am.  Dec.  773;  Tarbell  v.  Royal  Exch.  Slapping  Co.,  110  N.  Y 
170;  6  Am.  St.  Rep.  350,  and  note  356. 

Warehousemen  —  Duties  and  Liabilities  Generally:  See  extended 
note  to  Schmidt  v.  Blood,  9  Wend.  268;  24  Am.  Dec.  145-160;  and  see  par- 
ticularly as  to  liability  for  loss  by  fire,  Id.;  Aldrich  v.  Boston  etc.  W.  Co., 
103  Mass.  31;  97  Am.  Dec.  74;  1  Am.  Rep.  76. 

Common  Carriers  cannot  Limit  their  Liabilitt  for  Negligsncb  by 
Contract:  McFadden  v.  Missouri  Pacific  R'y  Co.,  92  Mo.  343;  1  Am.  St. 
Rep.  721,  and  note  728;  Pennsylvania  R.  R.  Co.  v.  Raiordon,  119  Pa.  St.  577} 
4  Am.  St.  Rep.  670,  and  note  673;  Merchants'  Dispatch  T.  Co.  v.  Block 
Brothers,  86  Tenn.  392;  6  Am.  St.  Rep.  847,  and  note  864;  but  they  may, 
by  special  contract,  limit  their  common-law  liability:  McFadden  v.  Missouri 
Pacific  R'y  Co.,  supra;  Merchants'  etc.  Co.  v.  Block  BroUiers,  supra;  though  it 
was  held  otherwise  in  case  of  Gulf  etc.  R'y  Co.  v.  Trawick,  68  Tex.  314;  2  Am. 
6t.  Rep.  4d4. 
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Osage  City  v.  Larkin. 

[40  Kansas,  206.1 

Dedication  —  Public  Allet  in  City.  —  Simple  fact  of  dedication  to  public 
of  alley  in  city  makes  it  a  public  way,  and  no  further  action  is  required 
on  the  part  of  the  city  to  open  it  for  the  use  of  the  public  generally. 

Dedication.  —  Alley  in  City  Retains  its  Character  as  Such,  although 
one  person  owns  the  land  on  both  sides  of  it,  and  it  is  so  obstructed  by 
the  road-beds  of  a  railroad  as  to  be  practically  impassable  for  general 
travel. 

Municipal  Corporations — Liability  for  Negligence.  —  City  is  guilty 
of  negligence  in  permitting  dangerous  machinery  to  remain  for  yeara 
in  an  alley  of  the  city,  and  so  likewise  is  the  owner  of  adjoining  lots 
who  placed  it  there;  and  both  are  liable  for  injuries  sustained  by  a  child 
under  nine  years  of  age  who  was  hurt  by  falling  upon  such  machinery. 

Action  by  Margaret  Larkin,  a  minor,  by  her  next  friend, 
against  the  city  of  Osage  City  and  one  Adams,  to  recover 
damages  for  personal  injuries.  The  place  where  the  plain- 
tiff received  the  injuries  complained  of  was  an  alley  in  said 
city.  The  elevator  of  the  defendant  Adams  was  on  one  side 
of  the  alley,  and  his  hay-press  just  opposite  on  the  other 
side,  and  the  machinery  of  the  hay-press  was  connected  with 
the  engine  of  the  elevator  by  a  tumbling-rod,  in  passing  over 
jyhich  the  plaintiff  was  caught  and  thrown  down,  and  injured. 
Other  facts  appear  in  the  opinion.  A  verdict  and  judgment 
thereon  was  rendered  for  the  plaintiff  against  both  of  the  de- 
fendants, and  they  seek  to  have  the  judgment  reviewed. 

A.  J.  Utley,  F.  H.  Connelly,  and  Thomson  and  Heizer,  for  the 
plaintiffs  in  error. 

H.  B.  Hughhanks  and  B.  F.  Hendrix,  for  the  defendant  in 
error. 

Holt,  C.  Both  of  the  defendants  allege  several  errors  at 
the  trial.  We  will  premise  this  opinion  by  stating  that  under 
the  facts  in  the  case  as  shown  by  the  record,  if  the  city  is  lia- 
ble by  reason  of  its  negligence  in  permitting  the  tumbling-rod 
of  defendant  Adams  to  remain  as  an  obstruction  in  an  alley, 
then  he  would  also  be  liable.  Of  the  many  assignments  of 
error,  the  only  ones  we  care  to  notice  are  those  referring  to  the 
rulings  upon  the  admission  and  rejection  of  evidence,  and 
the  instructions  to  the  jury  relating  to  the  question  whether 
the  place  where  the  little  girl  was  hurt  was  in  fact  an  alley 
in  the  city  of  Osage  City  which  the  public  had  the  right  to 
ffrn     Tho  filing  and  recording  of  the  plat  of  the  city,  duly 
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made,  acknowledged,  and  certified,  without  further  action  on 
the  part  of  the  city,  made  this  parcel  of  land  an  alley,  and 
vested  the  fee  in  the  county  for  public  use.  The  defendants 
argue  that,  although  it  might  be  an  alley,  yet  the  city  had 
never  attempted  to  open  and  improve  it  or  mark  its  boun- 
daries, and  therefore  that  they  are  not  liable  for  injuries  that 
occurred  in  traveling  over  it.  They  claim  that  until  a  city 
attempts  to  make  streets  or  alleys  suitable  for  public  travel^ 
and  thus  invites  the  public  to  use  them,  it  is  not  liable  for 
injuries  upon  such  unimproved  or  unopened  streets  or  alleys; 
and  further,  that  when  it  does  improve  them,  it  is  only 
compelled  to  improve  those  parts  of  the  street  or  alley  which 
are  necessary  for  traveling;  and  they  cite  a  list  of  authorities 
to  sustain  their  contention.  They  claim  that  in  this  instance 
one  of  the  defendants — Asher  Adams — owned. the  land  oa 
both  sides  of  this  alley;  that  it  was  obstructed  by  the  road- 
beds of  the  Atchison,  Topeka,  and  Santa  Fe  railroad,  so  as  to- 
render  it  practically  impassable  for  general  travel,  and  there- 
fore it  was  used  solely  for  his  own  benefit  as  a  means  of  in- 
gress to  and  egress  from  his  elevator  and  hay-press;  and  as 
he  never  fenced  it  or  laid  it  ofi",  but  used  it  indiscriminately 
with  the  other  part  of  the  block  south  of  the  railroad,  it  never 
acquired  the  public  character  usually  given  alleys. 

They  claim  further  that  a  city  is  not  under  the  same  obli- 
gations to  open  and  improve  an  alley  that  it  is  a  street;  that 
the  object  and  purpose  of  a  street  is  for  the  general  travel  of 
the  public,  while  an  alley  is  used  primarily  for  the  convenience 
of  the  abutting  land-owners,  and  when  the  land  abutting  an 
alley  is  all  owned  by  one  individual  he  has  the  right  to  ob- 
struct the  same  and  use  it  as  his  own  property;  and  they  cite 
a  list  of  Michigan  authorities  referring  to  alleys  in  the  city  of 
Detroit. 

We  cannot  agree  with  the  claim  of  defendants,  nor  do  we 
believe  that  the  authorities  they  cite  sustain  the  propositions 
advanced.  Alleys  in  the  city  of  Detroit  were  not  dedicated 
in  the  way  that  alleys  are  in  Kansas.  The  dedication  of  an 
alley  in  this  state  has  the  same  force  and  is  in  the  same  terms 
as  the  dedication  of  a  street.  It  may  be,  and  probably  is,  a 
fact  that  *the  interests  of  the  public  do  not  require  that  an 
alley  should  be  kept  in  the  same  condition  as  a  street,  and  it 
is  probably  true  that  alleys  are  largely  used  for  the  convenience 
of  the  abutting  lot-owners,  and  certainly  have  less  use  as  a 
public  thoroughfare  than  the  streets  in  a  city,  yet  they  ar& 
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dedicated  to  public  use;  public  money  may  be  expended  upon 
them  to  improve  them,  and  they  can  be  used  by  the  public 
generally;  the  abutting  lot-owners  have  no  such  control  over 
them  as  to  exclude  the  general  public  from  their  enjoyment, 
and  an  accident  happening  in  an  alley  used  for  public  travel 
occasioned  by  an  obstruction  therein  may  make  the  city  liable 
for  the  injury  so  sustained. 

In  this  instance  it  is  claimed  that  this  alley  was  not  pub- 
licly and  formally  opened.  Our  statute  does  not  require  any 
formal  opening  of  a  street  or  alley  where  there  has  been  a 
dedication;  the  simple  fact  of  dedication  makes  it  a  public 
way.  It  is  claimed,  however,  that  until  there  is  some  work 
done  to  invite  the  public  to  travel  over  a  street  or  alley,  the 
traveler  uses  the  street  or  alley  at  his  own  peril.  We  think 
that  contention,  whether  sound  or  not,  has  no  bearing  on  this 
case.  The  testimony  shows  that  this  portion  of  this  alley  was 
comparatively  smooth  ground,  and  that  this  obstruction  was 
not  one  that  existed  from  the  natural  formation  of  the  land, 
but  was  placed  there  by  the  defendant  Adams,  and  allowed  to 
remain  for  years  with  the  knowledge  of  the  city  of  Osage  City. 
It  was  a  dangerous  obstruction  placed  upon  an  alley  dedicated 
to  the  public,  and  while  it  would  not  probably  have  been  per- 
mitted to  remain  on  a  public  street  or  alley  which  was  in  con- 
stant use  by  the  public  as  a  thoroughfare,  yet  it  was  upon 
public  ground  on  which  the  public  had  the  right  to  travel.  It 
is  this  particular  fact  in  the  case  that  makes  the  authorities 
cited  by  the  defendant  inapplicable. 

It  was  not  the  failure  of  the  city  to  open  the  alley  and  keep 
it  in  repair  that  the  plaintiff  complains  of  as  causing  the  injury 
sustained,  but  it  was  its  negligence  in  allowing  this  trap  to 
remain  for  so  long  a  time  in  an  alley  dedicated  to  the  public, 
and  over  which  any  person  had  the  right  to  travel.  This 
child,  under  nine  years  of  age,  did  not  sustain  the  injury  com- 
plained of  by  reason  of  the  natural  roughness  and  unevenness 
of  the  ground,  but  by  falling  upon  a  dangerous  piece  of  ma- 
chinery which  had  been  permitted  to  remain  uncased  and 
unprotected  for  years  in  an  alley  of  this  city.  This  action 
was  tried  upon  this  theory,  and  the  instructions  given  and 
rulings  upon  the  introduction  and  rejection  of  evidence  were 
all  consistent  with  it.  This  was  correct.  We  find  no  material 
error  in  the  trial  of  this  case,  and  recommend  that  the  judg- 
ment be  affirmed. 

It  is  so  ordered. 
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Dedication  of  Propekty  to  Public  Use.  —  Where  an  owner  of  land 
lays  off  a  town  or  village  thereon,  and  makes  a  map  of  the  town  site,  show- 
ing it  to  be  divided  into  streets,  alleys,  blocks,  and  lots,  and  then  sells  the 
lots  with  reference  to  such  map,  he  thereby  makes  an  irrevocable  dedication 
of  the  space  represented  on  the  map  as  streets  to  the  use  of  the  public;  and 
to  make  the  dedication  complete,  no  formal  acceptance  by  the  town  authori- 
ties is  necessary;  for  the  owner  of  the  land  holds  the  land  and  the  title  in 
trust  for  the  public:  Town  of  San  Leandro  v.  Le  Breton,  72  CaL  170;  and  to 
the  same  effect  is  Meier  v.  Portland  Cable  R'y  Co.,  16  Or.  500.  And  in  Mis- 
souri, it  was  held  that  when  there  is  an  offer,  or  an  attempt,  to  dedicate  land 
to  the  public  use,  and  such  offer  is  followed  by  adverse  use  by  the  public, 
under  a  claim  of  right,  no  formal  acceptance  by  corporate  officers  is  neces- 
sary: Price  Y.  Toum  0/ Breckenridge,  92  Mo.  378.  But  in  the  states  of  Louisi- 
ana, Illinois,  Michigan,  and  Texas,  it  has  been  held  otherwise.  In  the 
absence  of  clear  proof  of  dedication  to  the  public  use,  or  of  formal  assent 
by  the  owner  from  which  the  same  can  be  inferred,  a  road  used  by  the  publio- 
by  the  tolerance  of  the  owner  for  thirty  years,  and  even  longer,  will  not  be- 
declared  a  public  road:  McClearley  v.  Lemeunier,  40  La.  Ann.  253.  The  two^ 
prominent  elements  to  be  considered  in  determining  whether  there  has  been, 
a  common-law  dedication  or  not  are:  1.  The  intention  of  the  owner  to  dedi- 
cate; and  2.  The  acceptance  by  the  public  of  the  intended  dedication:  Ctty 
of  Clucago  v.  Stinson,  124  111.  610.  In  order  to  make  a  complete  dedication 
of  streets  and  alleys  by  the  making,  acknowledging,  and  recording  of  a  town 
plat,  the  acceptance  of  the  municipal  corporation  is  necessary;  and  until  ac- 
ceptance, the  fee  does  not  vest  in  the  corporation,  but  remains  in  the  origi- 
nal proprietor:  HamiUonv.  Chicago  etc.  B.  R.  Co.,  124  111.  235;  Irving  v.  Fordy 
Co  Mich.  241;  in  order  that  a  city  may  claim  rights  under  a  proffer  made  by 
an  individual  to  dedicate  property  for  the  use  of  the  city,  there  must  have 
been  some  act  within  a  reasonable  time  after  the  proffer  was  made,  indicating 
an  acceptance  of  the  dedication  on  the  part  of  the  city  authorities:  City  of 
Galveston  v.  Williams,  69  Tex.  449.  Also  in  the  case  of  Commonivealth  v. 
Moorehead,  118  Pa.  St.  344,  4  Am.  St.  Rep.  599,  it  was  held  that  a  dedica- 
tion of  a  street  or  an  alley  to  the  public  use  is  not  perfect  unless  it  is  ac- 
cepted by  the  municipal  authorities:  Compare  Trustees  of  M.  E.  Church  etc, 
r.  Mayor  etc.  qf  Hoboken,  33  N.  J.  L.  13;  97  Am.  Dec.  696,  and  note  706». 
707;  and  monographic  note  to  State  v.  Trash,  27  Am.  Deo.  659-570. 
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[40  Kansas,  216.  J 
Mo&TOAOES — Chattel  Mortgage  on  Unplanted  Crop.  —  A  chattel  mort- 
gage given  upon  an  unplanted  crop  of  corn  creates  no  lien  on  the  crop^ 
afterward  planted  and  grown  which  will  defeat  the  levy  of  an  execution 
thereon  made  at  the  instance  of  a  creditor  of  the  mortgagor  before  pos- 
session of  the  crop  taken  by  the  mortgagee,  although  the  mortgage  wa» 
duly  filed  for  record  before  the  levy  was  made. 

In  March,  1885,  Daniel  Hines  executed  and  delivered  to 
William  and  Joseph  Hines,  the  defendants  in  error,  a  chattel 
mortgage  upon  forty  acres  of  growing  flax,  and  forty-five  acrea 
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of  growing  corn,  on  certain  land  described,  in  Miami  County, 
to  secure  them  from  loss  by  reason  of  their  indorsement  of 
certain  notes,  and  the  mortgage  was  duly  filed  for  record  two 
days  afterward.  In  October,  1885,  the  plaintiff  in  error,  as 
■constable,  levied  upon  forty-five  acres  of  growing  corn  on  the 
land  described,  as  the  property  of  Daniel  Hines,  by  virtue  of 
an  execution  issued  on  a  judgment  duly  rendered  against  said 
Hines.  In  November,  1885,  the  defendants  in  error  com- 
menced this  action  of  replevin  against  said  constable  for  the 
possession  of  said  forty-five  acres  of  corn  claimed  by  them  as 
the  corn  described  and  named  in  the  chattel  mortgage  from 
Daniel  Hines  to  them.  At  tlie  time  of  the  execution  of  the 
mortgage,  neither  the  flax  nor  the  corn  mentioned  therein  had 
been  planted;  but  afterward  forty-five  acres  of  corn  were 
planted,  and  forty  acres  of  flax  sown.  It  was  agreed  that  the 
corn  mentioned  in  the  mortgage  was  the  same  which  was 
afterward  planted  by  Daniel  Hines,  and  the  same  that  was 
levied  upon  by  execution,  and  that  prior  to  the  levying  of  said 
execution  nothing  had  been  done  by  said  mortgagees  toward 
taking  possession  of  the  corn,  and  that  nothing  had  been  done 
by  the  mortgagor  and  mortgagees  toward  ratifying  or  making 
valid  said  chattel  mortgage.  Judgment  was  rendered  in  favor 
of  the  mortgagees  for  the  possession  of  the  corn,  and  the  con- 
stable brings  the  case  for  review. 

Thomas  M.  Carroll,  and  W.  H,  Sheldon^  for  the  plaintiff  in 
error. 

W.  T.  Johnson,  for  the  defendants  in  error. 

Clogston,  C.  This  was  an  action  commenced  by  the  de- 
fendants in  error  to  recover  possession  of  forty-five  acres  of 
corn  claimed  by  them  by  virtue  of  a  chattel  mortgage  exe- 
cuted before  the  corn  described  in  the  mortgage  was  planted 
or  had  any  existence.  Can  this  claim  be  upheld?  We  think 
not.  A  valid  mortgage  can  only  be  given  upon  property 
which  has  an  actual  or  potential  existence;  and  corn  not 
planted  has  neither  an  actual  nor  potential  life;  and  being 
without  life  or  existence,  there  could  be  no  legal  transfer, 
present  or  prospective;  and  no  pretended  transfer  could  oper- 
ate upon  the  crop  of  corn  after  being  grown;  at  least,  not 
until  after  taken  possession  of  by  the  mortgagees.  In  this 
case  there  was  no  claim  of  any  change  of  possession.  Section 
9  of  an  act  in  relation  to  chattel  mortgages  is  as  follows: 
**  Every  mortgage,  or  conveyance  intended  to  operate  as  a 
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mortgage,  of  personal  property,  which  shall  not  be  accompa- 
nied by  an  immediate  delivery  and  be  followed  by  an  actual 
and  continued  change  of  possession  of  the  things  mortgaged, 
shall  be  absolutely  void  as  against  the  creditors  of  the  mort- 
gagor, and  as  against  subsequent  purchasers  and  mortgagees 
in  good  faith,  unless  the  mortgage,  or  a  true  copy  thereof,  shall 
be  forthwith  deposited  in  the  office  of  the  register  of  deeds,  in 
the  county  where  the  property  shall  then  be  situated,  or  if  the 
mortgagor  be  a  resident  of  this  state,  then  of  the  county  of 
which  he  shall  at  the  time  be  a  resident." 

The  object  of  recording  a  chattel  mortgage  is  to  impart  no- 
tice that  the  mortgagee  has  a  lien  and  claim  upon  the  prop- 
erty mortgaged;  and  where  a  mortgage  is  recorded  that  is 
given  upon  a  crop  of  grain  not  planted,  the  mortgage  so  filed 
and  recorded  does  not  impart  a  notice  that  the  mortgagee 
claims  an  interest  therein,  but  it  is  a  direct  notice  that  no  mort- 
gage lien  is  created,  and  that  the  mortgagee  claims  he  has  no 
interest  therein,  and,  in  substance,  as  if  the  mortgagee  had 
there  stated  that  he  had  no  lien  or  claim  or  interest  in  the 
mortgaged  property,  for  the  reason  that  the  property  had  no 
actual  or  potential  existence  at  the  time  it  was  so  mortgaged. 
In  Jones  v.  Richardson,  10  Met.  493,  it  was  said:  "Now,  it  Is 
clear,  we  think,  that  the  record  of  a  mortgage  deed  is  no  suffi- 
cient notice  of  a  legal  encumbrance  as  to  subsequently  ac- 
quired property;  because,  by  law,  no  such  property  could  be 
sold  or  conveyed  thereby;  and  it  would  furnish  no  notice 
that  any  property  would  be  afterward  purchased,  or  if  pur- 
chased, that  any  act  would  be  done  to  ratify  the  grant  in  that 
respect.  As  to  such  property,  therefore,  the  mortgage  could 
not  be  valid,  except  as  between  the  parties  thereto,  unless  such 
goods  were  delivered  by  the  mortgagor  to  the  mortgagee,  with 
the  intention  to  ratify  the  mortgage,  and  the  mortgagee  re- 
tained open  possession  of  the  same  until  the  time  of  the  at- 
tachment." 

Also  in  Single  v.  Phelps,  20  Wis.  419,  it  was  held:  "If  there 
was  no  mortgage  of  file,  then  by  the  imperative  operation  of  the 
statute  the  title  of  the  purchaser  must  prevail.  Now,  it  is 
conceded  that  property  not  in  existence  is  incapable  of  legal 
transfer,  and  that  an  instrument  purporting  to  transfer  it  by 
way  of  mortgage  conveys  nothing.  What,  then,  was  the  mort- 
gage upon  file  in  the  clerk's  office?  Clearly  not  a  mortgage, 
but  an  instrument  inoperative  and  void  as  such  by  its  very 
terms.    He  has,  then,  no  mortgage  on  file,  and  both  the  con- 
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ditions  upon  which  his  rights  depend,  by  statute,  as  against 
the  purchaser,  are  wholly  wanting."  See  also  Cameron  v. 
Marvin,  26  Kan.  612,  628,  629;  Mowry  v.  White,  21  Wis.  417j 
Cudworth  v.  Scott,  41  N.  H.  456;  Cressey  v.  Sabre,  17  Hun^ 
120;  Gittings  v.  Nelson,  86  111.  591 ;  Tomlinson  v.  Greenfield,  31 
Ark.  557;  Chapman  v.  Weimer,  4  Ohio  St.  481. 

This  mortgage  being  void,  and  the  property  subject  to  exe- 
cution, it  was  properly  levied  upon,  and  the  right  of  posses- 
sion was  in  the  plaintiff  in  error. 

It  is  recommended  that  the  case  be  reversed,  with  an  order 
to  the  court  below  directing  that  judgment  be  rendered  for  the 
plaintiff  in  error  for  the  possession  of  the  property,  or  for  the 
amount  of  plaintiff's  claim  and  costs. 

It  is  so  ordered.  

See  the  case  of  Long  v.  ffiTiea,  iitfra,  and  note  thereto,  post,  p.  195. 
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[40  Kansas,  220.J 
MORTOAOES.  —  MORTQAOE  07    GoODS   OR    OtHER    PERSONAL   PROPEBTT  not 

owned  by  mortgagor  at  time  of  making  or  recording  t^e  mortgage 
ia  void  as  against  subsequent  purchasers  or  attaching  creditors,  although 
the  mortgagor  may  afterwards  acquire  the  property. 
MoRTQAQES  —  Unplanted  Crop. — Chattel  mortgage  of  crop  to  be  growa 
in  future,  but  which  has  not  been  planted  at  the  time  of  the  execution 
of  the  mortgage,  is  void  aa  against  subsequent  purchasers  or  attaching 
creditors,  aJ  though  the  mortgagor  was  in  possession  of  land  when  tha 
mortgage  was  executed. 

The  facts  appear  in  the  preceding  case  of  Lofng  v.  Hinea, 
ante,  p.  189. 

HoRTON,  C.  J.  Upon  the  motion  for  rehearing  in  this  case, 
it  is  earnestly  and  forcibly  insisted  that  the  law  has  been  im- 
properly declared  in  the  syllabus  and  opinion  already  filed. 
We  have  re-examined  the  whole  question,  and  are  satisfied 
with  the  judgment  rendered.  There  are  many  decisions  to  the 
contrary,  but  we  are  not  inclined  to  follow  them.  In  our  view 
they  are  not  sustained  by  good  reasons. 

At  the  time  of  the  execution  and  recording  of  the  chattel 
mortgage  of  March  7,  1885,  the  forty-five  acres  of  growing 
com  therein  mentioned  had  not  been  planted;  therefore  this 
property  was  not  owned  by  the  mortgagor,  nor  did  it  have  any 
actual  existence.     The  general  rule  seems  to  be  that  a  mort- 
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gage  of  goods  or  other  personal  property  which  the  mortgagor 
does  not  own  at  the  time  of  making  or  recording  the  mortgage, 
though  he  may  afterward  acquire  them,  is  void  in  respect  to 
6uch  goods  or  property  as  against  subsequent  purchasers  or 
attaching  creditors.  In  Cameron  v.  Marvin,  26  Kan.  612,  the 
court  said:  "The  next  question  is  with  reference  to  the  rights 
of  the  parties  to  the  property  acquired  by  Patterson  after  the 
execution  of  all  the  mortgages.  Of  course  this  property  was 
not  included  in  the  mortgages  at  the  time  of  their  execution. 
In  fact,  it  could  not  have  been  included  in  the  mortgages  at 
that  time,  for  it  is  not  within  the  power  of  any  person  to  mort- 
gage property  which  does  not  exist,  or  which  does  not  belong 
to  him.  He  cannot  mortgage  property  which  is  afterward  to 
be  created,  or  purchased,  or  procured.  He  can  only  mortgage 
property  which  at  the  time  is  in  existence,  and  to  which  he 
has  a  title.  Parties  may  make  contracts  with  reference  to 
future-acquired  property,  and  contracts  which  will  be  legal 
and  valid  and  will  be  upheld;  but  such  contracts  do  not  con- 
stitute chattel  mortgages.  They  are  simply  executory  con- 
tracts, to  be  performed  in  the  future;  and  while  they  are 
binding  upon  the  parties  making  them,  they  are  void  as  to 
third  persons  who  have  no  notice  respecting  them.  They  can 
never  be  treated  as  chattel  mortgages  affecting  third  persons. 
Such  contracts,  however,  are  always  held  valid  as  though  they 
were  chattel  mortgages,  as  against  third  persons  who  have  not 
in  the  mean  time  obtained  any  specific  interest  in  the  property 
when  the  mortgagee  has  obtained  the  possession  of  the  prop- 
erty under  the  contracts.  When  a  mortgagee  takes  possession 
of  the  future-acquired  property  under  such  a  stipulation  in 
the  mortgage,  he  then  holds  the  property  by  way  of  pledge, 
but  in  the  same  manner  as  though  the  mortgage  had  been 
executed  at  the  time  he  takes  the  possession  of  the  property, 
and  in  the  same  manner  as  though  he  had  taken  the  property 
under  and  by  virtue  of  a  chattel  mortgage  covering  the  prop- 
erty." 

In  Barnard  v.  Eaton,  56  Mass.  294,  Chief  Justice  Shaw, 
speaking  for  the  court,  said:  "  A  mortgage  is  an  executed  con- 
tract; a  present  transfer  of  title,  although  conditional  and  de- 
feasable;  it  can  therefore  only  bind  and  affect  property 
existing  and  capable  of  being  identified  at  the  time  it  is 
made;  and  whatever  may  be  the  agreement  of  the  parties, 
it  cannot  bind  property  afterwards  to  be  acquired  by  the 
mortgagor." 

▲u.  St.  Rkp..  Vol.  X.— 18 
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In  Chapman  v.  Weimer,  4  Ohio  St.  481,  it  was  said:  "  This 
mortgage  not  only  undertakes  to  convey  to  Chapman  the 
goods  then  on  hand,  but  all  the  goods  that  Marvin  might 
thereafter  acquire;  and  it  authorizes  Chapman  at  any  time 
thereafter  when  he  might  see  proper  to  do  so  to  take  posses- 
Bion  of  not  only  the  goods  then  owned  by  Marvin,  but  those 
which  he  might  subsequently  own.  It  may  be  safely  said 
that  Chapman  did  not,  by  the  mere  execution  of  this  mort- 
gage, acquire  any  legal  title  to  or  lien  on  such  subsequently 
acquired  property.  But  when,  after  the  execution  of  the  mort- 
gage, and  after  the  mortgagor  has  acquired  title  to  property 
not  owned  by  him  nor  in  his  power  to  deliver  at  the  time  of 
the  execution  of  the  mortgage,  he  does  acquire  the  title  and 
possession  of  such  property,  and  actually  delivers  the  same  to 
the  mortgagee,  a  very  di£ferent  question  arises." 

These  decisions  do  not  effect  a  chattel  mortgage  covering 
the  increase  of  property:  Corbin  v.  Kincaid,  33  Kan.  649.  See 
also  Jones  on  Chattel  Mortgages,  3d  ed.,  sec.  138,  and  cases 
cited. 

It  is  contended,  however,  that  the  mortgage  of  unplanted 
crops  is  valid,  upon  the  ground  that  they  potentially  exist  at 
the  date  of  the  mortgage.  Chief  Justice  Hobart  is  quoted  in 
support  of  that  position.  In  the  recent  case  of  Cole  v.  Kerr, 
19  Neb.  653,  in  reviewing  the  decision  of  Chief  Justice  Hobart, 
it  was  said:  "  Presumptions  as  it  may  seem  to  say  so,  I  cannot 
agree  to  the  proposition  stated  by  Lord  Hobart  in  the  case 
cited  by  counsel  for  defendant  in  error,  that  the  owner  of  the 
land,  though  he  had  not  the  future  crop  *  actually  in  view,  nor 
certain,  yet  he  had  it  potentially,'  While  it  is  true,  as  he 
adds,  that '  the  land  is  the  mother  and  root  of  all  fruits,'  the 
word  'potentially,'  as  defined  by  Craig,  means  'in  possibility, 
not  in  act,  not  positively;  in  eflScacy,  not  in  actuality.'  With 
this  definition  in  view,  it  cannot  be  said  that  the  mere  owner- 
ship or  possession  of  the  soil  carries  with  it  the  production  of 
crops  potentially.  Soil  alone  does  not  produce  crops  of  corn 
in  this  degenerate  age,  if  it  ever  did.  It  now  requires,  in  ad- 
dition to  soil,  seed  and  labor,  both  of  man  and  beast.  So  that 
the  proposition  that  a  sale  or  mortgage  of  a  crop  of  corn  not 
yet  planted  carries  with  it  a  property  in  or  lien  upon  such 
crop,  to  attach  and  come  into  efficacy  without '  a  new  interven- 
ing act,'  upon  the  crops  coming  into  existence,  carries  with  it 
the  proposition  that  a  man  may  mortgage  his  labor  to  be  per- 
formed,—  something  which  I  never  heard  contended  for  in 
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this  country,  but  which  is  a  right  which,  under  the  name  of 
peonage,  is  recognized  in  our  sister  republic  to  the  south  of  us.*' 

In  Butt  V.  Ellettj  19  Wall.  544,  Mr.  Justice  Swayne,  speak- 
ing for  the  court,  said:  "The  mortgage  in  that  case  could  not 
operate,  because  the  crops  to  which  it  related  were  not  then  in 
existence." 

In  Hutchinson  v.  Ford,  9  Bush,  318,  it  is  decided  that  "a 
mortgage  of  a  crop  to  be  raised  on  a  farm  during  a  certain 
term  passes  no  title  if  the  crop  was  not  sown  when  the  mort- 
gage was  executed." 

It  was  said  in  Floyd  v.  Ricks,  14  Ark.  286,  58  Am.  Dec.  374, 
that  "the  court  will  take  judicial  notice  of  the  seasons, 
and  of  the  general  course  of  agriculture;  and  in  that  case  the 
court  took  notice  of  the  fact  that  a  crop  of  corn  could  not  have 
matured  on  the  tenth  of  August  so  as  to  be  severed  from  the 
soil;  and  it  will  take  like  notice  that  at  neither  the  date  of 
the  execution  nor  the  recording  of  the  mortgage  was  the  crop 
upon  which  it  was  intended  to  operate  planted  or  in  being": 
1  Greenl.  Ev.,  sec.  5. 

It  was  also  said  in  Tomlinson  v.  McClure,  31  Ark.  557:  "It 
is  well  settled,  we  think,  that  as  the  law  was  previous  to  the 
act  of  February  11,  1875,  making  valid  mortgages  on  crops  to 
be  planted,  and  when  the  mortgage  in  this  case  was  executed, 
there  could  be  no  legal  transfer,  present  or  prospective,  of 
property  not  in  existence,  and  that  a  mortgage  of  such  was 
without  eflect  at  law."  See  also  Comstock  v.  Scales,  7  Wis. 
159;  Milliman  v.  Neher,  20  Barb.  37;  Barnard  v.  Eaton,  2 
Cush.  295. 

The  motion  for  a  rehearing  will  be  overruled. 


Chattel  Mortoaqes.  —  A  Mortoaqe  of  GooDa  Which  the  Mortoagob 
DOES  NOT  Own  when  the  mortgage  is  made,  though  he  afterwards  acquires 
them,  ia  void  as  against  hia  attaching  creditors:  Jones  v.  Richardson,  51 
Mass.  481;  CJiapman  v.  Steinhacher,  4  Ohio  St.  481;  OUtinga  v.  Nelson,  86  III. 
591;  Cudworth  v.  Scott,  41  N.  H.  456;  Williama  v.  Briggs,  11  R.  I.  176;  23 
Am.  Rep.  518;  Griffith  v.  Douglass,  73  Mo.  582;  40  Am.  Rep.  395;  Huthison 
V.  Cortlett,  11  R.  I.  482;  23  Am.  Rep.  518;  note  to  McCaffrey  v.  Woodin,  22 
Am.  Rep.  653-656;  note  to  Gregg  v.  Sandford,  76  Am.  Dec.  723.  Contra, 
Aquers  v.  Wasson,  51  Cal.  620;  21  Am.  Rep.  718.  An  agreement  in  writing, 
whereby  a  farmer  professes  to  give  a  lien  for  supplies  upon  the  crops  to  be 
raised  on  certain  lands  described,  and  upon  "any  other  lands  he  may  culti- 
vate in  the  county,"  is  good  as  to  the  crops  on  the  land  described,  but  void 
absolutely  as  to  those  raised  on  "  any  other  lands":  Gtpaiheny  v.  Ethiridge, 
99  N.  C.  571.  A  mortgage  on  crops  not  yet  grown,  but  to  be  grown  iu  the 
future,  is  valid  in  Iowa:  Norris  v.  Hix,  74  Iowa,  524. 
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Mttnioipai.  Cobporations  —  Liability  to  Garnishee  Proceedisgs.  —  The 
term  "corporation,"  as  used  in  Kansas  Compiled  Laws  of  1879,  chapter 
81,  section  64  a,  has  reference  solely  to  private  corporations  organized 
for  private  purposes,  and  does  not  include  municipal  corporations;  and  a 
city  of  the  second  class  cannot  be  required  to  answer  as  garnishee,  and 
is  not  liable  under  the  provisions  of  said  statute. 

Municipal  Corporations.  —  Cities  are  Exempted  from  Garnishee  Pro- 
cess, upon  the  ground  of  public  policy,  for  the  reasons  that  it  would 
impair  their  usefulness  and  power  in  the  discharge  of  their  functions, 
drawing  them  into  litigation,  and  occupying  the  time  of  their  officers  in 
expensive  and  vexatious  suits  in  which  they  had  no  interest,  and  com- 
pelling them  to  expend  the  money  of  the  people  and  the  time  of  their 
officials  on  a  matter  wholly  foreign  to  their  creation. 

John  M.  Graham  and  Isaac  G.  Reed,  for  the  plaintiff  in  error. 

W.  H.  Stafflebach^  and  Lawrence  and  Ferguson,  for  the  de- 
fendant in  error. 

Holt,  C.  On  January  8,  1883,  H.  Switzer,  the  plaintiff  in 
error,  brought  an  action  in  justice's  court  against  James  Cro- 
nin,  and  recovered  judgment  by  confession  on  the  thirteenth 
day  of  January;  at  the  same  time  he  served  a  garnishee  pro- 
cess upon  P.  A.  Wood,  mayor  of  the  city  of  Wellington.  Upon 
the  22d  of  January  the  mayor  answered,  under  oath,  that  the 
city  was  indebted  to  James  Cronin  in  the  sum  of  $45.88.  The 
city  failing  to  pay  this  amount,  the  plaintiff  brought  this  ac- 
tion to  recover  it.  Judgment  was  rendered  for  the  defendant 
in  justice's  court,  and  the  case  was  taken  to  the  Sumner  dis- 
trict court  on  error,  where  the  judgment  was  reversed,  and  the 
case  held  for  trial  in  said  court;  upon  trial,  judgment  was 
again  rendered  for  defendant. 

It  appears  that  the  city  of  Wellington  was  indebted  to  Cro- 
nin on  a  contract  for  work  upon  the  streets,  but  it  was  agreed 
in  open  court  that  the  only  question  sought  to  be  presented 
here  should  be  whether  or  not  a  municipal  corporation  should 
be  required  to  answer  as  a  garnishee  in  justice's  court.  The 
plaintiff  contends  that  section  54  a,  chapter  81,  Compiled 
Laws  of  1879,  authorizes  such  a  proceeding.  It  is  as  follows: 
"That  in  all  personal  actions  arising  upon  contract  before 
justices  of  the  peace,  if  the  plaintiff,  his  agent  or  attorney, 
shall  file  with  the  justice,  at  the  time  of  or  after  the  com- 
mencement of  suit,  an  affidavit  stating  that  he  had  good  rea-^ 
Bon  to  believe,  and  does  believe,  that  any  corporation  or  person 
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to  be  named,  and  within  the  county  where  the  action  is  brought, 
has  property,  money,  goods,  chattels,  credits,  and  effects  in 
his  hands,  or  under  his  contract  [control],  belonging  to  the 
defendant,  or  that  such  corporation  or  person  is  anywise  in- 
debted to  the  principal  defendant,  whether  such  indebtedness 
be  due  or  not,  that  the  principal  defendant  (naming  him)  is 
justly  indebted  to  the  plaintiff  in  a  given  amount,  over  and 
above  all  legal  set-oif,  and  that  the  plaintiff  has  good  reason 
to  and  does  believe  that  he  will  lose  the  same  unless  a  gar- 
nishee summons  issue  to  the  aforesaid  person,  a  garnishee 
summons  shall  be  issued  and  personally  served,  in  the  same 
manner  as  an  ordinary  summons,  and  from  the  time  of  such 
service  the  garnishee  shall  stand  liable  to  the  plaintiff  for  all 
property,  money,  and  articles  in  his  hands,  or  due  from  him 
to  the  defendant." 

It  is  contended  that  the  phrase  "  any  person  or  corpora- 
tion "  includes  a  city  of  the  second  class;  that  the  term  "cor- 
poration" is  used  without  limitation,  and  embraces  not  only 
private  but  public  corporations.  We  think  that  the  term 
"corporation,"  as  used  in  this  section,  has  reference  solely  to 
private  corporations  organized  for  private  purposes,  and  that 
it  does  not  include  municipal  corporations.  Cities  are  a  part 
of  the  government,  and  should  not  be  required  to  become  in- 
volved in  litigation  in  which  they  have  no  interest.  This 
exemption  from  garnishee  process  is  based  entirely  upon  the 
ground  of  public  policy.  The  reasons  given  by  different  courts 
are  numerous;  among  others,  that  it  would  impair  the  useful- 
ness and  power  of  such  corporations  in  the  discharge  of  their 
functions;  it  would  draw  cities  into  litigation,  and  occupy  the 
time  of  their  officers  in  expensive  and  vexatious  suits  in  which 
they  had  no  interest,  and  would  compel  them  to  expend  the 
money  of  the  people  and  the  time  of  their  officials  on  a  mat- 
ter wholly  foreign  to  their  creation;  it  might  impede  public 
improvements  and  the  execution  of  contracts  in  which  the 
public  would  be  interested.  In  Merwin  v.  City  of  Chicago,  45 
111.  133,  92  Am.  Dec.  204,  the  court  says:  "  But  in  our  opin- 
ion, the  city  should  not  be  subjected  to  this  species  of  litiga- 
tion, no  matter  what  may  be  the  character  of  its  indebtedness. 
If  we  hold  it  must  answer  in  all  these  cases,  and  the  exemp- 
tion from  liability  be  allowed  to  depend  in  each  case  upon  the 
character  of  the  indebtedness,  we  still  leave  it  liable  to  a  vast 
amount  of  litigation  in  which  it  has  no  interest,  and  obliged 
to  spend  the  money  of  the  people  and  the  time  of  its  officials 
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in  the  management  of  matters  wholly  foreign  to  the  object  of 
its  creation.  A  municipal  corporation  cannot  be  properly- 
turned  into  an  instrument  or  agency  for  the  collection  of  pri- 
vate debts.  It  exists  simply  for  the  public  welfare,  and  cannot 
be  required  to  consume  the  time  of  its  officers  or  the  money 
in  its  treasury  in  defending  suits,  in  order  that  one  private 
individual  may  the  better  collect  a  demand  due  from  another. 
A  private  corporation  must  assume  the  same  duties  and  lia- 
bilities as  private  individuals,  since  it  is  created  for  private 
purposes.  But  a  municipal  corporation  is  a  part  of  the  gov- 
ernment. Its  powers  are  held  as  a  trust  for  the  common 
good.  It  should  be  permitted  to  act  only  with  reference  to 
that  object,  and  should  not  be  subjected  to  duties,  liabilities, 
or  expenditures,  merely  to  promote  private  interest  or  private 
convenience":  Wallace  v.  Sawyer,  54  Ind.  501;  McDougal  v. 
Hennepin  Co.,  4  Minn.  184;  State  v.  Eberly,  12  Neb.  616; 
Hawthorne  v.  City  of  St.  Louis,  11  Mo.  59;  47  Am.  Dec.  141; 
Erie  v.  Knapp,  29  Pa.  St.  173;  Mayor  etc.  of  Mobile  v.  Row- 
land, 26  Ala.  498;  Mayor  of  Baltimore  v.  Root,  8  Md.  95;  63 
Am.  Dec.  692;  Burnham  v.  City  of  Fond  du  Lac,  15  Wis.  193; 
Buffin  V.  City  of  Racine,  2Q  Id.  449;  School  District  v.  Gage,  39 
Mich.  484;  33  Am.  Rep.  421;  McLellen  v.  Young,  54  Ga.  399; 
21  Am.  Rep.  276;  Drake  on  Attachment,  sec.  516;  Wade  on 
Attachment,  sees.  345,  419;  Waples  on  Attachment  and  Gar- 
nishment, 236  et  seq.;  see  also  McCubhin  v.  City  of  Atchison, 
12  Kan.  166,  and  notes  of  reporter,  169,  170. 

The  authorities  are  not  entirely  uniform:  Contra,  City  of 
Newark  v.  Funk,  15  Ohio  St.  462,  in  which  the  court  held  that 
a  municipal  corporation  could  be  garnished.  The  statute  of 
Ohio  provides  that  "  any  claims  or  choses  in  action  due,  or  to 
become  due,"  to  the  judgment  debtor,  and  all  "  money,  goods, 
or  effects  which  he  may  have  in  the  hands  of  "any  person, 
body  politic  or  corporate,"  may  be  made  subject  to  the  pay- 
ment of  a  judgment.  Also  see  Wilson  v.  Lewis,  10  R.  I.  285; 
Bray  v.  Town  of  Wallingford,  20  Conn.  416;  Adams  v.  Tyler,  121 
Mass.  380. 

Plaintiff  contends,  if  this  were  the  ordinary  and  fair  inter- 
pretation of  section  54  a,  the  defendant  has  waived  it  by  the 
answer  of  the  mayor  to  the  garnishee  process,  and  cites  Clapp 
V.  Walker,  25  Iowa,  315.  That  authority  is  not  applicable  in 
this  case.  That  action  was  brought  against  a  school  district, 
and  the  district  admitted  an  indebtedness  for  a  part  of  the 
amount  claimed,  and  denied  its  indebtedness  for  any  greater 
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sum;  a  trial  was  had,  and  the  verdict  set  aside;  and  after  the 
evidence  was  all  introduced  in  the  second  trial,  the  court  was 
asked  to  instruct  the  jury  that  a  municipal  corporation  could 
not  be  garnished,  and  therefore  was  not  liable. 

In  the  action  of  Switzer  v.  Cronin,  the  mayor,  in  response 
to  a  garnishee  summons,  answered  simply  that  the  city  was 
owing  Cronin  $45.88.  When  this  action  was  brought  against 
the  city,  it  denied  its  liability  at  once,  and  has  contested  this 
action  on  the  ground  that,  being  a  municipal  corporation,  it 
was  not  answerable  to  Switzer  for  any  amount  it  might  be 
owing  Cronin. 

The  plaintiff  calls  our  attention  to  section  102,  chapter  18, 
Compiled  Laws,  relating  to  cities  of  the  first  class,  which  is: 
"Lands,  houses,  moneys,  debts  due  the  city,  and  property  and 
assets  of  every  description  belonging  to  any  city  under  this 
act,  shall  be  exempt  from  taxation,  execution,  and  sale,  and 
such  cities  shall  not  be  required  to  answer  as  garnishee  in  any 
action." 

And  also  to  section  104,  chapter  19,  relating  to  cities  of  the 
second  class,  as  follows:  "All  lands,  houses,  moneys,  debts 
due  the  city,  and  property  and  assets  of  every  description  be- 
longing to  any  city  or  municipal  corporation,  ....  shall  be 
•exempt  from  taxation." 

The  plaintiflF  contends  that  because  the  clause  "  and  such 
cities  shall  not  be  required  to  answer  as  garnishee  in  any 
action"  is  omitted  in  section  104  of  chapter  19,  it  was  in- 
tended that  cities  of  the  second  class  should  be  required  to 
answer  as  garnishee,  and  that  under  the  ordinary  rules  of 
construction,  cities  of  the  first  class  only  were  intended  to  be 
exempt.  We  concede  the  force  of  this  argument;  but  it  does 
not  necessarily  follow  because  it  was  inserted  in  the  law  gov- 
erning cities  of  the  first  class  that  the  rule  would  have  been 
otherwise  if  it  had  been  left  out.  The  acts  relating  to  cities 
of  the  first  and  second  class  were  enacted  at  different  times; 
the  one  concerning  cities  of  the  second  class  in  1872,  and  the 
other  in  1881.  We  cannot  say  that  the  omission  from  the 
earlier  act  was  intentional.  We  believe  the  rule  to  be  that, 
before  a  city  is  required  to  answer  in  garnishee  proceedings, 
there  must  be  an  express  provision  of  the  statute  compelling 
it  to  do  so.  This  being  the  law,  its  omission  would  not  justify 
the  inference  of  plaintifl". 

The  rule  of  construction  contended  for  by  plaintiff*  is  not 
clearly  applicable  to  the  statutes  cited  and  compared;  and  we 
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think  such  construction  should  yield  to  the  more  important 
question  of  public  policy,  and  that  no  city,  without  an  express 
provision  of  the  statutes,  should  be  drawn  into  litigation  in 
which  it  has  no  interest,  and  wholly  foreign  to  the  purposes 
of  its  creation,  and  the  money  of  the  people  expended,  and 
the  time  of  its  officials  devoted  to  matters  of  no  public  inter- 
est or  benefit. 

We  therefore  recommend  that  the  decision  of  the  court  be- 
low be  affirmed. 

It  is  BO  ordered. 

McTNiciPAL  Corporations  abb  nbveb  Liable  to  the  Pbocbss  of  Gar- 
NISHMENT;  and  if  summoned  as  garnishees,  they  must  be  discharged  on  sim- 
ple motion,  without  even  first  making  answer:  Merwin  v.  Chicago,  45  111. 
133;  92  Am.  Dec.  20i;  Boynton  v.  Wicker,  45  111.  137;  Triehd  v.  Colimm,  64 
111.  378.  And  for  a  general  discussion  as  to  whether  states,  counties,  town- 
ships, cities,  or  the  United  States  may  be  subjected  to  the  process  of  gar- 
nishment, see  monographic  note  to  Divine  v.  Harvie,  18  Am.  Dec.  200-207. 
But  in  Colorado,  by  virtue  of  tba  statutes  of  that  state,  a  municipal  corpora- 
tion is  liable  to  garnishment  upon  a  judgment  obtained  in  a  district  court: 
City  qf  Denver  v.  Broum,  11  Ool.  337. 
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140  Kansas,  838.] 

EzTBADrrioy — Trial  of  Person  Extradited  fob  Another  and  Differ- 
ent Offense.  —  Where  one  state  procures  the  extradition  from  another 
state  of  an  alleged  fugitive  from  justice,  to  be  prosecuted  for  some  par- 
ticular oflfense  for  which  his  extradition  was  obtained,  he  cannot  be  pros- 
ecuted in  such  state  for  another  and  different  offense  until  after  he  has 
had  a  reasonable  opportunity  to  return  to  the  place  from  which  he  was 
extradited. 

Extradition.  —  It  is  Constitutional  Dttty  of  State,  in  every  case,  to 
extradite  a  fugitive  from  justice  upon  a  legal  requisition  from  another 
sister  state,  and  it  can  ask  no  questions  upon  the  subject,  nor  impose 
any  terms. 

A  WARRANT  was  Issucd  against  J.  S.  Hall  on  an  indictment 
charging  him  with  forging  and  counterfeiting  a  warranty  deed. 
Hall  having  removed  to  California,  he  was  legally  extradited 
back  to  Kansas,  and  the  grand  jury  afterward  found  and  re- 
turned another  indictment  against  him,  consisting  of  two 
counts.  The  first  count  charged  him  with  the  same  ofifense 
for  which  he  was  extradited,  and  the  second  with  passing, 
uttering,  and  publishing  the  warranty  deed  he  was  charged 
with   forging.     While  the  first  indictment,  and  the  one  on 
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which  he  was  extradited,  was  still  pending  and  undisposed  of, 
he  was  arrested  on  the  second  indictment,  and  a  nolle  prosequi 
was  then  entered  as  to  the  first  indictment.  Hall  then  filed  a 
motion  to  quash  the  second  indictment,  and  each  and  every 
count  thereof,  for  the  reason  that  at  the  time  of  his  arrest  on 
the  warrant  issued  on  the  second  indictment,  the  first  was 
pending  against  him,  wholly  undisposed  of;  that  thereafter, 
and  without  the  consent  of  Hall,  the  first  indictment  was 
nollied  and  dismissed,  and  Hall  discharged,  and  that  said 
second  indictment  does  not  charge  the  same  offense  charged 
in  the  first  one,  nor  was  Hall  extradited  to  answer  the  charges 
set  forth  in  the  second  indictment.  The  court  sustained  said 
motion  as  to  the  second  count  of  the  last  indictment,  to  which 
ruling  the  state  excepted.  Hall  then  waived  arraignment, 
pleaded  not  guilty,  went  to  trial  on  the  first  count,  and  was 
acquitted  by  the  jury. 

Joseph  Moore  and  W.  P.  Quinhy^  for  the  state. 

J.  G.  Mohler,  and  Lovitt  and  Sturman,  contra. 

Valentine,  J.  The  judgment  of  the  court  below  must  be 
affirmed.  The  question  presented  is  this:  Where  a  fugitive 
from  justice  from  the  state  of  Kansas  to  another  state  has 
lawfully  been  extradited  from  such  other  state  back  to  Kansas 
for  the  purpose  that  he  may  be  required  to  answer  to  a  crim- 
inal charge  contained  in  a  certain  indictment,  can  he  at  once 
be  put  upon  trial  to  answer  to  another  and  different  criminal 
charge  contained  in  another  and  difierent  indictment,  but  a 
charge  of  an  offense  for  which  he  could  have  been  but  was 
not  extradited?  In  other  words,  can  a  person  be  extradited 
for  one  offense  and  immediately  tried  for  a  wholly  different 
offense?  We  would  think  not.  It  is  a  general  maxim  of  law 
that  judicial  process  shall  not  be  abused.  But  to  try  a  person 
for  an  offense  other  than  the  one  for  which  he  was  extradited 
would  be  an  abuse  of  judicial  process.  Within  this  broad  and 
general  maxim  above  referred  to  is  included  the  following 
more  definite  rule  of  law,  to  wit:  Where  the  presence  of  a 
person  has  been  changed  from  a  place  outside  of  the  territo- 
rial jurisdiction  of  a  court  of  justice  to  a  place  within  such 
jurisdiction,  and  this  change  has  been  procured  through  the 
instrumentality  of  another  person  and  upon  a  pretext  of 
thereby  accomplishing  some  particular  purpose,  such  first- 
mentioned  person  cannot,  after  his  presence  has  been  thus 
obtained  within  the  territorial  jurisdiction  of  the  court,  and 
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before  he  has  had  an  opportunity  to  return,  be  prosecuted  in 
such  court  by  the  person  who  has  thus  been  instrumental  in 
procuring  his  presence,  for  the  purpose  of  accomplishing  some 
wholly  different  purpose.  This  rule  of  law  has  often  been 
applied  by  the  courts  in  civil  cases:  Van  Horn  v.  Great  West- 
ern Mfg.  Co.,  37  Kan.  523,  526,  and  cases  there  cited;  Spear 
on  Extradition,  526,  and  cases  there  cited;  Compton  v.  Wilder, 
40  Ohio  St.  130.  This  rule  of  law  is  applied  in  cases  of  sepa- 
rate jurisdictions,  whether  the  separate  jurisdictions  are  cities, 
counties,  districts,  states,  or  foreign  countries.  It  is  often  the 
case,  however,  that  the  jurisdiction  of  a  court  extends  to  every 
portion  of  the  state;  but  a  court  cannot  have  jurisdiction  be- 
yond the  boundaries  of  its  own  state.  Nor  can  it  send  its 
process  into  other  states  or  countries.  It  cannot  compel  a 
fugitive  from  justice  or  any  other  person  beyond  the  boun- 
daries of  its  own  state  to  attend  its  sessions.  A  fugitive  from 
justice  can  be  obtained  from  another  state  or  country  only 
with  the  consent  of  the  executive  authorities  of  such  other 
state  or  country;  and  for  a  state  to  procure  a  fugitive  from 
justice  from  some  other  state  or  country  to  be  tried  for  some 
particular  offense,  by  the  consent  of  such  other  state  or  coun- 
try, and  then  to  try  him  for  another  and  a  different  offense 
before  he  has  had  an  opportunity  to  return,  would  be  such  an 
unwarranted  abuse  of  judicial  process,  such  a  fraud  upon  jus- 
tice, such  an  act  of  perfidy,  that  no  court  in  any  country 
should  for  a  moment  tolerate  the  same. 

The  foregoing  rule  of  law  applies  in  criminal  cases  where  the 
fugitive  from  justice  has  been  extradited  from  a  foreign  coun- 
try: United  States  v.  Rauscher,  119  U.  S.  407;  United  States 
V.  Watts,  8  Saw.  370;  Ex  parte  Hihbs,  26  Fed.  Rep.  421,  431; 
Ex  parte  Coy,  32  Id.  911,  and  note;  Commonwealth  v.  Hawes, 
13  Bush,  697;  26  Am.  Rep.  242;  State  v.  Vanderpool,  39  Ohio 
St.  273;  48  Am.  Rep.  431;  Blandford  v.  State,  10  Tex.  App. 
627.  In  the  cases  above  cited,  the  fugitives  from  justice  were 
extradited  under  treaties,  but  in  these  treaties  there  was  no 
provision  that  the  fugitive  from  justice  should  be  tried  only 
for  the  offense  for  which  he  was  extradited;  hence  the  fore- 
going decisions  are  perfectly  applicable  to  this  case.  The  fore- 
going rule  of  law  also  applies  in  criminal  cases  between  states: 
State  V.  Simmons,  39  Kan.  262;  In  re  Cannon,  47  Mich.  481. 
And  it  applies  as  strongly  between  states  as  it  does  between 
foreign  countries.  In  Lagrave^s  Case,  14  Abb.  Pr.,  N.  S.,  344, 
346,  Judge  Daniels  uses  the  following  language:  "In  principle 
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there  can  be  no  practical  diflference  between  the  case  of  a  fugi- 
tive brought  from  a  neighboring  state  under  the  constitution 
and  laws  of  the  United  States,  and  one  brought  from  a  foreign 
country  under  the  provisions  of  its  treaties.  In  each  the  right 
of  freedom  to  return  is  precisely  the  same,  and  the  implied 
guaranty  of  that  right  under  the  laws  is  no  greater  in  one  case 
than  it  is  in  the  other." 

The  foregoing  rule  of  law  stated  broadly,  as  it  is,  is  upheld 
and  sustained  by  the  great  preponderance  of  authority  in  this 
country.  When  applied  to  civil  cases,  it  it  sustained  by 
nearly  the  entire,  if  not  the  universal,  current  of  authority. 
When  applied  to  criminal  cases  where  the  extradition  is  from 
a  foreign  country,  it  is  sustained  by  almost  all  authority. 
When  applied,  however,  to  criminal  cases  where  the  extradi- 
tion is  from  a  sister  state,  a  majority  of  the  cases  is  against 
the  rule,  and  as  we  think,  without  any  good  reasen.  The  state 
should  not  be  allowed  to  obtain  jurisdiction  of  a  fugitive  from 
justice  for  one  purpose,  and  then  to  take  advantage  of  that 
jurisdiction  thus  obtained  and  use  it  for  another  and  a  different 
purpose.  A  state  has  no  more  right  to  act  fraudulently  or  un- 
fairly than  an  individual  person  has,  and  what  the  state  does 
by  its  officers  or  agents  it  does  itself.  Mr.  Samuel  T.  Spear, 
author  of  the  work  on  the  law  of  extradition,  and  also  Judge 
Cooley,  have  carefully  considered  this  entire  question,  and 
have  come  to  the  same  conclusion  that  we  have:  See  Spear 
on  the  Law  of  Extradition,  o.  12.  Among  the  things  which 
Mr.  Spear  has  said  upon  this  subject,  we  would  quote  the  fol- 
lowing: "No  sufficient  reason  can  be  assigned  why  these  prin- 
ciples of  law  should  not  be  applied  in  extradition  cases,  so  as 
to  guard  the  process  against  abuse  or  diversion  from  the  pur- 
pose intended  by  the  constitution.  The  use  of  the  process  for 
any  other  purpose  is  an  abuse.  On  this  point  Judge  Cooley 
uses  the  following  strong  and  emphatic  language:  '  To  obtain 
the  surrender  of  a  man  on  one  charge  and  then  put  him  upon 
trial  on  another  is  a  gross  abuse  of  the  constitutional  compact. 
We  believe  it  to  be  a  violation  also  of  legal  principles.  It  is  a 
general  rule,  that  where  by  compulsion  of  law  a  man  is 
brought  within  the  jurisdiction  for  one  purpose,  his  presence 
shall  not  be  taken  advantage  of  to  subject  him  to  legal  de- 
mands or  legal  restraints  for  another  purpose.  The  legal 
privileges  from  arrest  when  one  is  in  the  performance  of  a 
legal  duty  away  from  his  home  rest  upon  this  rule,  and  they 
are  merely  the  expressions  of  reasonable  exemption  from  un- 
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fair  advantages.  The  reason  of  the  rule  applies  to  these  cases; 
and  it  should  be  held,  as  it  recently  has  been  in  Kentucky, 
that  the  fugitive  surrendered  on  one  charge  is  exempt  from 
prosecution  on  any  other.  He  is  within  the  state  by  compul- 
sion of  law  upon  a  single  accusation.  He  has  a  right  to  have 
that  disposed  of,  and  then  to  depart  in  peace  ':  Princeton  Re- 
view, January,  1879,  p.  176.  Courts,  as  will  appear  in  the 
sequel,  have  not  always  adopted  this  view;  and  yet  it  is  the 
only  just  and  proper  view  in  the  premises,  and  the  only  view 
that  is  consistent  with  the  letter  and  intent  of  the  constitu- 
tional provision  relating  to  extradition":  Spear  on  Extradi- 
tion, 527,  528. 

"Now,  to  use  the  constitution  and  the  law  for  the  purpose 
of  forcibly  removing  a  person  on  the  charge  of  a  specific  crime 
from  one  state  to  another  in  order  that  he  may  in  the  latter 
state  be  tried  for  that  crime,  and  then  to  use  the  custody  thus 
secured  for  a  different  purpose,  is  to  make  a  case  different 
from  the  one  contained  in  the  constitution  and  the  law,  differ- 
ent from  the  one  that  appeared  in  the  extradition  proceedings, 
different  from  the  avowed  purpose  of  the  demanding  state  at 
the  time  of  making  the  demand,  and  different  from  the  case 
that  was  before  the  delivering  state,  and  on  which  it  passed 
judgment  as  to  the  obligation  of  delivery.  The  state  that 
takes  this  course  after  obtaining  possession  of  the  fugitive 
gives  the  lie  to  its  own  oflBcial  declaration ;  and  if  at  the  time 
of  seeking  the  possession  it  meant  to  do  so,  then  it  meant  to 
perpetrate  a  fraud  upon  the  surrendering  state. 

"Such  a  course  would  plainly  carry  the  jurisdiction  exer- 
cised over  the  surrendered  party  beyond  the  point  and  beyond 
the  purpose  contemplated  in  the  constitution  and  the  law. 
That  purpose,  as  expressly  stated,  is,  that  the  party  demanded 
and  charged  with  a  specific  crime  by  one  state,  and  arrested 
and  delivered  up  by  another  state,  may  'be  removed  to  the 
state  having  jurisdiction  of  the  crime'  charged,  and  that  he 
may  be  there  put  on  trial  for  that  crime.  It  is  no  part  of  this 
purpose  that  the  party  being  delivered  up  in  the  manner 
specified  should,  at  the  pleasure  of  the  state  receiving  him,  be 
held  and  tried  for  other  crimes,  or  that  he  should  be  arrested 
and  held  to  bail  in  civil  actions  by  creditors,  whether  these 
creditors  procured  his  extradition  or  not.  Either  proceeding 
would  be  foreign  to  and  in  excess  of  the  one  purpose  for  which, 
under  the  constitution  and  the  law,  the  demand  was  made  by 


July,  1888.]  State  v.  Hall.  205 

one  state,  and  the  arrest  and  delivery  were  ordered  by  the  ex- 
ecutive authority  of  another  state. 

"The  constitution  furnishes  the  extradition  remedy  for  the- 
case  which  it  describes,  and  for  no  other  case;  and  the  arrest 
of  the  extradited  party  in  a  civil  action,  or  his  trial  for  an  of- 
fense different  from  the  one  specified  in  the  proceedings,  is  a 
use  of  the  custody  thus  secured  that  is  not  in  that  case.  It 
must  be  put  there,  if  at  all,  by  judicial  construction;  and 
Buch  construction  we  are  compelled  to  regard  as  an  abuse  of 
the  remedy. 

"  It  is  due  to  good  faith  between  the  states,  to  the  sovereignty 
of  the  states  as  distinct  political  communities,  to  the  terms  of 
their  intercourse  with  each  other  in  demanding  and  surren- 
dering fugitives  from  justice,  and  to  the  plain  intent  of  the 
constitution  in  providing  the  extradition  remedy,  that  when 
one  state  in  this  way  obtains  the  custody  of  a  person  it  should 
limit  the  use  of  that  custody  to  the  purpose  for  which  it  was 
obtained,  and  which  was  distinctly  avowed  by  it  when  ob- 
taining the  same;  and  hence,  when  this  purpose  has  been 
gained,  the  state  demanding  and  receiving  the  fugitive  should 
interpose  no  legal  hindrance  to  his  freedom  of  departure  and 
return  to  the  state  from  which  he  was  thus  removed.  The 
matter  for  which  he  was  brought  into  the  state  having  been 
legally  disposed  of,  then,  in  the  language  of  Judge  Cooley,  he 
has  a  right  'to  depart  in  peace.'  Any  other  course,  if  origi- 
nally intended,  would  be  a  fraud  on  the  part  of  the  demand- 
ing state,  and  if  not  so  intended,  would  be  an  act  of  bad 
faith. 

"  Extradition  is  not  an  act  between  the  extradited  party  and 
the  person  or  persons  who  may  have  procured  the  extradition, 
but  between  two  sovereign  states,  for  the  purpose  of  public 
justice  in  the  case  specified.  These  states  are  bound  to  act  in 
good  faith  toward  each  other,  no  matter  what  may  have  been 
the  motives  of  private  parties  in  seeking  the  extradition.  One 
of  these  states  sets  forth  in  its  case,  and  if  the  other  responds 
affirmatively  by  compliance  with  its  demands,  as  it  will  be 
bound  to  do  if  the  case  comes  within  the  provisions  of  the 
constitution  and  the  law,  then  the  former  state  will  be  equally 
bound  in  honor  to  confine  the  exercise  of  its  jurisdiction  to 
the  case  presented":  Spear  on  Extradition,  548-550. 

"The  constitution  and  the  law  make  it  the  duty  of  the 
asylum  state  to  give  the  necessary  consent  and  put  forth  the 
necessary  action  when,  and  only  when,  the  prescribed  condi- 
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tions  are  present;  and  one  of  these  conditions  is  a  specific  and 
•definite  charge  of  a  particular  crime  as  the  ground  of  the  re- 
moval, and  also  a  declaration  of  the  purpose  for  which  the 
removal  is  sought.  The  obvious  implication  arising  from  this 
condition  is,  that  the  state  receiving  the  fugitive  under  the 
<5onstitituon  and  the  law,  like  a  nation  receiving  a  fugitive 
under  a  treaty,  should  use  the  custody  only  for  the  purpose 
professed  when  acquiring  it,  and  which  was  had  in  view  by 
the  delivering  authority  when  making  the  arrest  and  surren- 
der. This  implication  naturally  arises  from  the  constitution 
and  the  law;  and  if  so,  then  it  is  binding  on  state  courts  as  it 
would  be  if  it  had  been  stated  in  express  words.  What  the 
constitution  or  the  law,  by  a  just  and  fair  construction  im- 
plies, is  a  part  of  that  constitution  or  that  law":  Spear  on 
Extradition,  552. 

The  provision  of  the  United  States  constitution  upon  which 
interstate  extradition  is  founded  reads  as  follows:  "A  person 
charged  in  any  state  with  treason,  felony,  or  other  crime,  who 
shall  flee  from  justice  and  be  found  in  another  state,  shall,  on 
demand  of  the  executive  authority  of  the  state  from  which  he 
fled,  be  delivered  up,  to  be  removed  to  the  state  having  juris- 
diction of  the  crime":  U,  S.  Const.,  art.  4,  sec  2. 

This  provision  does  not  expressly  say  that  the  extradited 
fugitive  shall  not  be  prosecuted  in  the  state  to  which  he  was 
extradited  for  any  offense  other  than  the  one  for  which  he  was 
extradited;  nor  does  it  say  that  he  shall  not  be  subject  to 
other  prosecutions  of  a  civil  character.  But  neither  do  trea- 
ties between  the  United  States  and  foreign  nations,  so  far  as 
they  have  been  construed,  say  any  such  thing;  but  the  strong 
implications  of  both  the  constitutional  provision  and  the  trea- 
ties are  to  that  effect,  at  least  so  long  as  the  extradited  fugi- 
tive is  involuntarily  kept  within  the  state  to  which  he  has 
been  extradited;  and  the  state  to  which  he  has  been  extra- 
dited cannot  fairly  and  honorably  permit  him  to  be  subject  to 
any  such  prosecutions.  As  between  sister  states,  or  as  be- 
tween a  state  and  a  foreign  country,  whatever  the  state  per- 
mits to  be  done  by  or  through  its  officers,  agents,  or  courts  of 
justice,  it  does  itself,  and  is  responsible  therefor.  As  between 
sister  states,  there  is  more  reason  for  applying  the  doctrine 
that  an  extradited  fugitive  can  be  prosecuted  only  for  the 
offense  for  which  he  was  extradited  than  there  is  between  a 
state  and  a  foreign  country,  for  the  reason  that  the  state  from 
which  the  fugitive  was  extradited  has  no  effective  remedy, 


July,  1888.]  State  v.  Hall.  207 

while  a  foreign  country  can  protect  itself  by  having  a  provis- 
ion inserted  in  its  treaties  with  our  country  preventing  the 
extradited  fugitive  from  being  prosecuted  for  anything  except 
the  offense  for  which  he  was  extradited,  or  by  withdrawing  all 
intercourse  between  it  and  our  country.  On  the  other  hand, 
sister  states  cannot  make  treaties,  nor  can  they  avoid  inter- 
course. It  is  the  constitutional  duty  of  a  sister  state  in  every 
case  to  extradite  a  fugitive  from  justice  upon  a  legal  requisition 
from  another  sister  state;  and  it  cannot  ask  any  questions 
upon  the  subject,  nor  impose  any  terms. 
The  judgment  of  the  court  below  will  be  affirmed. 


Right  to  Try  Extradited  Persons  for  Other  Offenses.  —  In  regard 
to  international  extradition,  it  has  recently  been  determined  by  the  supreme 
court  of  the  United  States  that  a  person  who  has  been  brought  within  the 
jurisdiction  of  the  court  by  virtue  of  proceedings  under  an  extradition  treaty 
can  only  be  tried  for  one  of  the  offenses  described  in  that  treaty,  and  for  the 
offense  with  which  he  is  charged  in  the  proceedings  for  his  extradition,  until 
a  reasonable  time  and  opportunity  have  been  given  him,  after  his  release  or 
trial  upon  such  charge,  to  return  to  the  country  from  whose  asylum  he  had 
been  forcibly  taken  under  those  proceedings:  Umted  States  v.  Rauscher,  119 
U.  S.  407.  In  this  case,  the  party  was  duly  surrendered,  by  proper  pro- 
ceedings, under  the  treaty  of  1842  with  Great  Britain,  being  charged  with 
murder  on  board  an  American  vessel  on  the  high  seas,  and  then  fleeing  to 
England.  The  circuit  court  of  the  United  States  for  the  southern  district  of 
New  York,  in  which  he  was  tried,  did  not  proceed  against  him  for  murder, 
but  for  a  minor  offense  not  included  in  the  treaty  of  extradition,  and  the 
judges  of  that  court  certified  to  the  supreme  court  for  its  judgment  the 
question  whether  this  could  be  done;  and  the  latter  court  held  as  follows: 
1.  That  a  treaty  to  which  the  United  States  is  a  party  is  a  law  of  the  land, 
of  which  all  courts,  state  and  national,  are  to  take  judicial  notice,  and  by 
the  provisions  of  which  they  are  to  be  governed,  so  far  as  they  are  capable 
of  judicial  enforcement.  2.  That  on  a  sound  construction  of  the  treaty 
under  which  the  defendant  was  delivered  to  this  country,  and  under  the 
proceedings  by  which  this  was  done,  and  acts  of  Congress  on  that  subject 
(U.  S.  R.  S.,  sees.  5272,  5275),  he  cannot  lawfully  be  tried  for  any  other 
offense  than  murder.  3.  The  treaty,  the  acts  of  Congress,  and  the  proceed- 
ings by  which  he  was  extradited,  clothe  him  with  the  right  to  exemption  from 
trial  for  any  other  offense  until  he  has  had  an  opportunity  to  return  to  the 
country  from  which  he  was  taken  for  the  purpose  alone  of  trial  for  the  offense 
specified  in  the  demand  for  his  surrender.  The  national  honor  also  requires 
that  good  faith  shall  be  kept  with  the  country  which  surrendered  him.  4. 
The  circumstance  that  the  party  was  convicted  of  inflicting  cruel  and  unusual 
punishment  on  the  same  evidence  which  was  produced  before  the  committing 
magistrate  in  England  in  the  extradition  proceedings  for  murder  does  not 
change  the  principle.  Mr.  Chief  Justice  Waite  dissenting:  United  States  v. 
Jfauscher,  119  U.  S.  407.  Mr.  Justice  Gray,  while  concurring  in  the  decision 
of  the  court,  declined  to  express  an  opinion  upon  the  broader  question 
whether,  independently  of  any  act  of  Congress,  and  in  the  absence  of  any 
affirmative  restriction  in  the  treaty,  a  man  surrendered  for  one  crime  should 
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be  tried  for  another;  not  being  satisfied  that  this  is  a  question  of  law  within 
the  cognizance  of  the  judicial  tribunals  as  contradistinguished  from  a  question 
of  international  comity  and  usage  within  the  domain  of  statesmanship  and 
diplomacy:  Id.  433. 

Prior  to  this  determination  of  the  question,  the  decisions  were  in  conflict. 
In  some  of  them  the  doctrine  is  maintained  that  an  extradited  person  cannot 
lawfully  be  detained  or  tried  on  any  charge  other  than  the  one  on  which  he 
was  surrendered  by  the  extraditing  government:  See,  as  sustaining  this  view. 
Ex  parte  Ilibbs,  Dist.  Ct.  Or.,  1886;  Uniied  States  v.  Watts,  8  Saw.  370;  Bland- 
ford  V.  State,  10  Tex.  App.  627;  Commonwealth  v.  Hawes,  13  Bush,  697;  26 
Am.  Rep.  242;  State  v.  Vandeifool,  39  Ohio  St.  273;  48  Am.  Rep.  431.  Th» 
same  doctrine  is  recognized  in  the  recent  case  of  Ex  parte  Coy,  U.  S.  Dist. 
Ct.  Tex.,  1887,  Coy  having  been  extradited  from  the  republic  of  Mexico.  It 
is  there  held  that  a  person  extradited  for  one  offense  cannot  waive  his  im- 
munity from  punishment  for  other  offenses  not  embraced  in  the  provisions  of 
the  extradition  treaty.  On  the  other  hand,  it  was  held  in  United  States  v. 
Caldwell,  8  Blatchf.  131,  that  the  defendant,  although  extradited  on  a  charge 
of  forgery,  might  be  indicted  and  tried  on  a  charge  of  bribery:  Followed  ia 
United  States  v.  Lawrence,  13  Id.  295.  So  it  was  held  by  the  New  York 
court  of  appeals  that  a  person  brought  within  the  United  States  on  an  extra- 
dition proceeding  on  the  charge  of  burglary  might  be  arrested  therein  in  a 
civil  action:  Adriance  v.  Lagrave,  59  N.  Y.  110;  17  Am.  Rep.  317.  So  in  a 
more  recent  case  it  was  held  that  a  fugitive  criminal,  extradicted  under  the 
treaty  of  1842  between  the  United  States  and  Great  Britain,  might  be  held 
ou  his  prior  conviction  and  sentence  for  a  non-extraditable  offense,  after  tho 
chargeg  for  which  he  was  delivered  had  been  ignored:  In  re  Miller,  U.  S.  Cir. 
Ct.  of  Pa.,  1885;  6  Crim.  Law  Mag.  511. 

Whether  the  principle  now  established  by  the  decision  in  the  case  of 
United  States  v.  Rauscher,  119  U.  S.  407,  should  equally  apply  to  interstate 
extradition  is  a  question  upon  which  the  cases  are  conflicting.  It  is  main- 
tained in  the  principal  case  that  the  rule  applies  as  strongly  between  states 
as  it  does  between  foreign  countries.  And  such  is  the  doctrine  held  by  the 
supreme  court  of  Michigan:  In  the  Matter  of  Cannon,  4:1  Mich.  481.  So  in  an 
Ohio  case,  W.,  a  citizen  of  Pennsylvania,  was  extradited  from  that  state 
upon  a  requisition  issued  by  the  governor  of  Ohio,  upon  application  of  C, 
A.,  &  Co.,  in  a  criminal  prosecution  instituted  by  them  in  Hamilton  County. 
And  it  was  held  that  the  service  of  a  summons  and  an  order  of  arrest,  issued 
in  a  civil  action  brought  by  C,  A.,  &  Co.  against  W.,  and  made  upon  him 
directly  after  he  had  entered  into  a  recognizance  to  oppear  before  the  court 
of  common  pleas  at  its  next  term,  and  before  conviction,  and  before  he  had  an 
opportunity  to  return  to  his  home,  was  rightfully  set  aside:  Campion  v.  Wil' 
der,  40  Ohio  St.  130.  Other  cases,  however,  maintain  that  the  distinction 
between  international  and  interstate  extradition  is  very  marked;  that  the 
doctrines  of  international  extradition,  as  to  the  right  to  try  extradited  per- 
sons for  other  offenses,  whether  based  on  comity  or  on  treaty  stipulations, 
have  no  application  to  extradition  cases  arising  between  the  different  states 
of  tho  Union  under  their  common  constitution,  whose  imperative  mandate 
on  this  subject  is  founded  on  the  mutual  trust  and  confidence  of  the  states, 
and  guarded  by  the  guaranty  that  each  state  shall  secure  to  the  citizens  of 
her  sister  states  the  privileges  and  immunities  she  concedes  to  her  own.  It 
ia  accordingly  held  that  a  citizen  of  one  state,  extradited  therefrom  to  an- 
other state,  may  be  tried  in  the  latter  for  a  different  offense  than  that  alleged 
against  him  in  the  requisition  on  which  he  was  extradited:  Ham  v.  State,  4 
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Tex.  App.  G45;  Browning  v.  Ahrams,  51  How.  Pr.  172;  or,  as  held  in  a  Wis- 
conain  case,  in  the  absence  of  any  compact  or  other  arrangement  between  the^ 
states,  a  person  extradited  from  one  state  to  another  for  a  certain  offense, 
after  being  tried,  acquitted,  and  discharged,  maybe  arrested  and  tried  for 
another  offense  before  he  is  allowed  to  return  to  the  state  from  which  he  was ; 
brought:  State  v.  Stewart,  60  Wis.  587;  50  Am.  Rep.  388.     In  this  case,  na- 
treaty  stipulation  to  guarantee  a  return  was  involved,  and  hence  it  was  said', 
that  cases  of  international  extradition  arising  under  such  treaties  were  inap- 
plicable: Id.  590;  and  see  Hackney  v.  Welsh,  107  lud.  253;  57  Am.  Rep.  101. 

In  a  recent  case,  it  was  held  that  an  accused  person  brought  from  the  state 
of  Michigan  to  Indiana,  upon  a  requisition,  to  answer  a  charge  of  embezzling 
money,  may  be  tried  upon  an  indictment  charging  the  embezzlement  of  prop- 
erty. This  was  simply  charging  the  same  offense  in  different  ways,  in  order 
to  meet  the  evidence  as  it  might  appear  at  the  trial:  Waterman  v.  State,  116» 
Ind.  51j  compare  People  v.  Gray,  66  Cal.  271.  So  in  the  case  of  interstate- 
extradition,  it  is  recently  held  that  a  prisoner  extradited  upon  a  certain^ 
charge  may  be  tried  for  an  offense  slightly  different  from  the  charge,  if 
nothing  appears  to  suggest  fraud  in  procuring  the  extradition:  Harland  v. 
Territory  of  Washington,  3  Wash.  131.  "If,"  says  Langford,  J.,  in  the  case- 
last  cited,  "a  prisoner  is  extradited  from  one  state  to  another,  it  is  done,  not 
through  the  terms  of  treaty,  the  breach  of  which  is  to  be  punished  by  war 
or  revolution,  but  through  the  comity  and  pleasure  of  each  state.  And  this 
comity  of  states  is  exercised  with  great  liberality,  and  without  the  jealousy 
which  controls  foreign  nations  as  to  each  other  ":  Id.  154.  But  in  further 
discussing  the  subject,  he  says:  "A  false  pretense  that  a  man  is  required  for- 
one  thing,  when  in  truth  and  in  fact  he  is  wanted  for  quite  another  thing,, 
is  a  fraud,  and  in  such  case,  the  court  would  presume  that  the  executive  had 
been  imposed  upon,  and  upon  an  advantage  being  attempted  as  the  fruit  of 
such  fraud,  would  discharge  the  prisoner":  Id.  A  person  committed  a- 
felony  in  Michigan,  and  voluntarily  fled  into  Indiana,  where  he  was  arresteA 
for  a  felony  committed  there.  A  warrant  for  his  arrest  issued  on  a  requisi- 
tion from  Michigan,  and  was  received  by  the  officer  detaining  him,  but  the 
accused  escaped  to  Ohio,  from  whence  he  was  returned  to  Indiana  upon 
requisition.  Upon  the  failure  of  the  prosecution  against  him  in  Indiana,  it 
was  held  that  he  might  be  surrendered  to  the  authorities  of  Michigan  on  the 
requisition  from  that  state:  Hackney  v.  Welsh,  107  Ind.  253;  57  Am.  Rep^. 
101. 

The  doctrme  established  in  United  States  v.  RaxiacJier,  119  U.  S.  407,  thafe 
where  an  international  treaty  of  extradition  exists  between  independent 
nations,  and  a  criminal  has  been  delivered  up  under  it,  he  cannot,  without 
violating  the  treaty,  be  tried  for  any  other  crime  but  that  for  which  he  was 
delivered  up  without  first  being  afforded  an  opportunity  of  returning,  has  no 
application  where  the  criminal  has  been  brought  back  forcibly,  and  not 
under  the  terms  of  the  treaty,  or  under  an  extradition  warrant:  Ker  v» 
People,  110  111.  626;  51  Am.  Rep.  76;  affirmed,  119  U.  S.  436.  Such  forci- 
ble abduction  is  no  sufficient  reason  why  the  party  should  not  answer  when 
brought  within  the  jurisdiction  of  the  court  which  has  the  right  to  try  him 
for  such  an  offense,  and  presents  no  valid  objection  to  his  trial  in  such  court: 
See  State  v.  Brewster,  7  Vt.  118;  Staie  v.  SmUh,  1  Bail.  283;  19  Am.  Dec. 
679;  Dow'a  Case,  18  Pa.  St.  37;  State  v.  Ross,  21  Iowa,  467;  Staie  v.  Wemel, 
77  Ind.  428;  Eke  parte  Scott,  9  Barn.  «fe  C.  446.  It  is  maintained  that  the 
treaties  of  extradition  to  which  the  United  States  are  parties  do  not  guarantee 
a  fugitive  from  the  justice  of  one  of  the  countries  an  asylum  in  the  other. 
Am.  St.  Rep..  Vol.  X.  —  14 
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And  1/  he  is  illegally  and  forcibly  removed  from  the  country  to  which  he  has 
fled,  that  conntry  alone  has  cause  of  complaint,  and  he  cannot  complain  for 
it:  Ker  v.  Pcopfe,  110  El.  627;  51  Am.  Rep.  706;  affirmed,  119  U.  S.  436. 
So  in  a  more  recent  case,  the  doctrine  is  asserted  that  the  constitution  and 
laws  of  the  United  States  have  provided  no  mode  by  which  a  person  unlaw- 
fully abducted  from  one  state  to  another,  and  held  in  the  latter  state  upon 
process  of  law  for  an  offense  against  the  state,  can  be  restored  to  the  state 
from  which  he  was  abducted;  and  that  there  is  no  comity  between  the  states 
by  which  a  person  held  upon  a  indictment  for  a  criminal  offense  in  one  state 
can  be  turned  over  to  the  authorities  of  another  state,  although  abducted 
from  the  latter:  Mahon  v.  Justice,  127  U.  S.  700,  Mr.  Justice  Bradley,  with, 
whom  concurred  Mr.  Justice  Harlan,  dissenting. 

It  should  be  observed  that  with  most  civilized  nations  of  the  world  with 
which  the  United  States  have  intercourse  the  matter  of  extradition  of 
fugitives  from  justice  is  regulated  by  treaties,  and  the  extradition  must  ba[ 
negotiated  through  the  federal  government,  and  not  by  that  of  a  state, 
though  the  demand  may  be  for  a  crime  committed  against  the  law  of  that 
state.  If  the  state  court  should  fail  to  give  due  effect  to  the  rights  of  the 
party  under  the  treaty,  a  remedy  is  found  in  the  judicial  branch  of  the  fed- 
eral government,  by  a  writ  of  error  from  the  supreme  court  of  the  United 
States  to  the  state  court  which  may  have  committed  such  an  error.  The 
case  being  thus  removed  into  the  supreme  court,  the  just  effect  and  opera- 
tion of  the  treaty  upon  the  rights  asserted  by  the  prisoner  would  be  there 
decided;  or  the  prisoner  may  sue  out  a  writ  of  habeas  corptis  from  any  fed- 
eral court  or  judge,  on  the  ground  that  he  is  restrained  of  his  liberty  in  vio- 
lation of  the  constitution  or  a  law  or  a  treaty  of  the  United  States,  which 
^ill  bring  him  before  a  federal  tribunal,  where  the  truth  of  that  allegation 
can  be  inquired  into,  and  if  it  be  well  founded,  he  will  be  discharged:  Ex 
parte  Royall,  117  U.  S.  241,  251;  United  States  v.  Rauscluer,  119  Id.  407,  431. 
State  courts  also  covdd  issue  such  a  writ,  and  thus  the  judicial  remedy  is 
complete,  when  the  jurisdiction  of  the  court  is  admitted:  United  States  v. 
Rauscher,  119  U.  S.  431;  see  Matter  of  Fetter,  23  N.  J.  L.  311;  57  Am.  Dec. 
382,  and  note  389-400. 


McLaughlin  v.  Doane. 

[40  Kansas,  892.] 
•Ee3  Adjtjdioata  —  Judgment  on  Demukreb,  when  Final.  —  Where,  to 
an  action  upon  a  judgment,  a  demurrer  is  interposed  and  sustained 
upon  the  ground  that  the  court  had  no  jurisdiction  to  render  the  judg- 
ment, and  judgment  is  rendered  upon  the  demurrer  in  favor  of  the  de- 
fendant, such  judgment  goes  to  the  merits  of  the  action,  and  must  be 
considered  as  complete  and  final  as  though  the  matter  had  been  sub- 
mitted to  a  jury,  and  a  verdict  and  judgment  had  thereon.  It  not  only 
precludes  the  bringing  of  another  action  upon  the  judgment  demurred 
to,  but  also  bars  the  interposition  of  that  judgment  aa  a  defense  to  a 
new  action  upon  a  note,  the  subject  of  the  judgment. 

Action  by  Daniel  McLaughlin  and  two  others,  partners  as 
McLaughlin  Brothers,  against  George  B.  Doane  and  one  Den- 
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nis,  upon  a  promissory  note.  The  note  was  executed  in  Nova 
Scotia,  where  all  the  parties  at  the  time  resided;  but  after  its 
execution,  the  defendant  Doane  became  a  resident  of  Rice 
County,  Kansas.  The  note  becoming  due  and  remaining 
unpaid,  action  was  brought  thereon  in  Nova  Scotia  against 
Doane  and  Dennis.  Personal  service  was  made  upon  Dennis, 
and  a  summons  was  sent  to  Rice  County,  and  was  indorsed 
by  the  defendant  in  error  as  follows:  "State  of  Kansas,  Rice 
County.  I,  George  B.  Doane,  of  the  city  of  Lyons,  county 
and  state  aforesaid,  do  hereby  accept  due  and  legal  service 
of  the  within  notice.  Witness  my  hand  this  tenth  day  of 
June,  1882.  George  B.  Doane."  Upon  this  service  a  personal 
judgment  was  rendered  in  Nova  Scotia  against  both  Dennis 
and  Doane.  The  judgment  remaining  unpaid,  in  1885  a  tran- 
script was  sent  to  Kansas,  and  an  action  brought  thereon 
against  Doane.  The  defendant  appeared  and  demurred  to 
the  petition,  for  the  reasons,  —  1.  That  it  failed  to  state  facts 
sufficient  to  constitute  a  cause  of  action;  and  2.  That  it  ap- 
peared, from  the  face  of  the  petition  and  exhibits,  that  the 
court  of  Nova  Scotia  had  no  jurisdiction  of  the  defendant 
to  render  a  personal  judgment,  and  for  that  reason  the 
judgment  was  void.  The  demurrer  was  sustained,  and  judg- 
ment rendered  thereon  against  the  plaintiffs  for  costs.  The 
plaintiffs  then  brought  this  action  on  the  note,  being  the 
same  note  upon  which  judgment  had  been  rendered  in  Nova 
Scotia;  and  to  this  action  the  defendant  pleaded,  —  1.  A  gen- 
eral denial;  and  2.  The  petition  and  judgment  in  the  former 
suit  by  the  plaintiffs  against  him,  claiming  that  said  judg- 
ment in  Nova  Scotia  was  a  valid  and  subsisting  judgment. 
To  this  defense  plaintiffs  demurred,  which  demurrer  was 
overruled.  Plaintiffs  then  filed  a  reply,  alleging  the  same 
defense  now  set  up  in  the  claim  of  the  defendant,  that  it  was 
the  same  judgment  as  that  sued  on  in  the  former  action,  and 
that  in  that  action  a  demurrer  had  been  sustained  upon  the 
sole  and  only  ground  that  the  court  of  Nova  Scotia  had  no 
jurisdiction  to  render  and  pronounce  a  judgment,  and  that  the 
judgment  upon  demurrer  was  upon  that  ground,  and  that  by 
reason  of  that  judgment  the  defendant  was  barred  from  now 
pleading  the  judgment  as  a  defense  to  this  action.  To  this 
reply  the  defendant  demurred,  on  the  ground  that  the  reply 
stated  no  defense  to  the  answer,  which  demurrer  was  by  the 
court  sustained.     To  the  overruling  of  the  plaintiffa'  demurrer 
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to  the  answer,  and  the  sustaining  the  demurrer  to  their  reply, 
they  excepted,  and  bring  the  case  up  for  review. 

M.  A.  Thompson,  for  the  plaintiffs  in  error. 

/.  H.  Bailey,  for  the  defendant  in  error. 

Clogston,  C.  This  seems  to  us  to  be  a  novel  proceeding. 
If  the  defendant  in  error  is  right  in  his  answer,  and  the  court 
properly  overruled  the  plaintiffs'  demurrer,  and  properly  sus- 
tained the  demurrer  to  the  plaintiffs'  reply,  then  the  de- 
fendant would  be  relieved  from  his  liability,  both  as  to  the 
judgment  and  the  note,  the  subject  of  the  judgment.  When 
the  defendant  demurred  to  the  plaintiffs'  petition  on  the  judg- 
ment, and  the  court  sustained  the  demurrer  upon  the  ground 
that  the  court  of  Nova  Scotia  had  no  jurisdiction  to  render  the 
judgment,  and  a  judgment  was  rendered  upon  that  demurrer, 
we  think  that  judgment  was  upon  the  merits,  and  disposes  of 
the  action,  and  that  while  that  judgment  remains  unreversed, 
it  is  complete  and  final.  It  not  only  precludes  the  plaintiffs 
from  again  bringing  an  action  upon  that  judgment,  but  it  also 
bars  the  defendant  from  in  any  manner  pleading  that  judg- 
ment as  a  defense  to  this  action.  He  cannot  consider  it  bind- 
ing as  against  the  plaintiffs  and  not  as  against  himself.  He 
insists,  however,  that  while  the  court  did  sustain  that  demur- 
rer, and  dispose  of  that  judgment,  yet  it  was  possible  for  the 
plaintiffs  to  have  so  amended  their  pleadings  as  to  have  shown 
that  the  judgment  was  good.  We  think  this  claim  will  not 
avail  the  defendant.  If  he  knew  the  judgment  was  good, 
and  procured  the  court  to  make  and  render  a  decision  to  the 
contrary,  he  cannot  take  advantage  of  it  here.  He  was  will- 
ing that  the  court  should  find  that  the  judgment  was  void  for 
want  of  service,  and  he  cannot  now  be  heard  to  say  that  the 
judgment  was  good.  He  cannot  be  allowed  to  play  fast  and 
loose  with  the  court.  The  judgment  upon  the  demurrer  must 
be  considered  as  final  as  though  the  matter  had  been  sub- 
mitted to  a  court  or  a  jury,  and  they  had  made  findings,  and 
judgment  had  been  rendered  thereon:  Wells  on  Res  Adjudi- 
oata,  sec.  446;  Gould  v.  E.  &  C.  R.  R.  Co.,  91  U.  S.  526;  Aurora 
City  V.  West,  7  Wall.  82;  Phila.,  W.,  &  B.  R'y  Co,  v.  Howard,  13 
How.  337. 

We  therefore  recommend  that  the  judgment  of  the  court 
below  be  reversed,  and  the  court  be  directed  to  overrule  the 
demurrer  to  the  plaintiffs'  reply. 

It  is  so  ordered. 


July,  1888.]  Baker  v.  Stewart.  213 

Res  Adjtjdicata.  —  A  jwdgment  is  equally  as  conclusive  rendered  upon  a 
demurrer  to  a  complaint  as  a  verdict  based  upon  a  finding  by  the  court  or 
jury  from  the  facts  would  be,  and  is  equaJly  subject  to  the  rule  of  being  con- 
sidered res  judicata:  Oould  v.  Evansville  etc.  R.  R.  Co.,  91  U.  S.  526,  and  cases 
therein  cited. 


Baker  v.  Stewart. 

[40  Kansas,  442.J 
HlTSBAND  AND    WlFB. — At  COMMON    LaW,    UNDER   CONVEYANCB  OF   ReAI. 

Estate  to  Hctsband  and  Wife,  they  do  not  take  either  as  joint  ten- 
ants or  tenants  in  common,  unless  by  express  words,  or  words  strongly 
implying  such  intention.  Without  such  words,  the  estate  conveyed  is 
a  tenancy  in  entirety,  and  on  the  death  of  one  the  survivor  becomes  sole 
seised  of  the  entire  estate.  And  this  rule  of  law  as  to  the  rights  of 
the  survivor  has  not  been  changed  by  the  statutes  relating  to  married 
women,  nor  by  those  relating  to  descents  and  distributions,  nor  by  any 
other  statutes. 

Action  brought  by  Mary  E.  Stewart  against  Frank  A. 
Baker,  to  recover  damages  for  an  alleged  breach  of  certain 
covenants  in  a  general  warranty  deed  executed  by  Baker  and 
wife  to  the  plaintiff  for  certain  lands.  Other  facts  appear  in 
the  opinion.  The  court  below  rendered  judgment  in  favor  of 
the  plaintiff,  and  the  defendant,  as  plaintiff  in  error,  seeks  to 
have  this  judgment  reversed. 

William  H.  Clarke  for  the  plaintiff  in  error. 

0.  B.  Mason,  for  the  defendant  in  error. 

Valentine,  J.  It  appears  that  on  November  23,  1877, 
Joshua  Baker  and  his  wife,  Elizabeth  Baker,  who  owned  cer- 
tain real  estate  in  Franklin  County,  conveyed  the  same  by  a 
general  warranty  deed  to  their  son,  Frank  A.  Baker,  and  his 
wife,  Alice  Baker,  which  deed  was  duly  recorded.  Afterward, 
and  prior  to  October  3, 1881,  Alice  Baker  died,  leaving  surviv- 
ing her  her  husband,  and  two  children  born  during  the  mar- 
riage. Upon  these  facts,  and  some  others  not  necessary  to 
mention,  the  main  question  arising  in  the  case,  and  the  one 
now  presented  to  this  court,  is,  whether,  on  the  one  side,  the 
foregoing  deed  conveyed  the  foregoing  real  estate  to  Frank 
A.  Baker  and  his  wife  as  tenants  in  common,  or  whether, 
on  the  other  side,  it  conveyed  it  to  them  as  joint  tenants 
or  tenants  in  entirety.  If  the  deed  conveyed  the  land  to 
Frank  A.  Baker  and  his  wife  as  tenants  in  common,  then  the 
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decision  of  the  court  below  is  correct,  and  must  be  af&rmed; 
but  if  it  conveyed  it  to  them  either  as  joint  tenants  or  as  ten- 
ants in  entirety,  then  such  decision  is  admitted  to  be  errone- 
ous. The  real  question,  stated  more  explicitly,  is  this:  At  the 
the  death  of  Alice  Baker,  who  took  the  foregoing  real  estate? 
Did  Frank  A.  Baker,  as  the  survivor  of  the  two,  and  as  one  of 
two  joint  tenants  or  tenants  in  entirety,  take  the  whole  of  the 
e.^fate?  or  did  he,  as  a  tenant  in  common  with  his  wife,  take 
only  the  one  half  thereof,  and  leave  his  wife's  heirs  to  take  the 
other  half?  No  question  has  ever  been  presented  in  this  case 
as  to  who  had  the  right  to  control  the  property  during  the 
joint  lives  of  Frank  A.  Baker  and  his  wife,  or  whether  either 
or  both  together  could  have  legally  sold  the  same,  or  any  in- 
terest therein,  during  that  time.  These  matters,  however,  will 
be  considered  to  some  extent  hereafter.  We  suppose  it  will 
be  admitted  that  a  deed  might  be  executed  to  a  husband  and 
wife  which  would  convey  to  them,  if  the  language  of  the  deed 
explicitly  said  so,  any  one  of  the  foregoing  estates,  —  that 
is,  an  estate  in  common,  or  a  joint  tenancy,  or  a  tenancy  in 
entirety,  —  for  such  has  alwaj^s  been  the  law,  and  property 
owners  can  generally  convey  their  property  just  as  they 
please. 

Walker,  J.,  however,  in  the  case  of  Smith  v.  Smith,  30  Ala. 
642,  643,  used  the  following  language:  "The  reason  why, 
under  a  conveyance  to  husband  and  wife,  they  did  not  take, 
either  as  joint  tenants  or  tenants  in  common,  is,  that  they  were, 
according  to  the  principles  of  the  common  law,  incapable  of 
BO  taking." 

Mr.  Bishop,  in  his  work  on  Married  Women,  volume  2, 
Bection  285,  criticises  this  language  as  follows:  "  Let  us  pause 
to  say  that  the  majority  of  legal  persons  would  probably  deny 
this  proposition  of  the  learned  judge;  because,  as  we  saw  in 
the  first  volume  [vol.  1,  sees.  616,  618],  husband  and  wife,  if 
they  were  joint  tenants  or  tenants  in  common  before  marriage, 
continue  to  be  the  same  after  marriage,  and  do  not  become 
tenants  by  the  entirety  of  the  estate,  which  shows  them  to  be 
capable  of  holding  as  tenants  in  common  or  as  joint  tenants; 
and  it  is  perhaps  the  better  doctrine  at  the  common  law,  that 
a  conveyance  to  them  after  marriage  may,  by  express  words, 
create  in  them  either  of  these  two  tenancies." 

Mr.  Washburn,  in  his  work  on  Real  Property,  volume  1, 
page  *425,  uses  the  following  language:  "It  is  always  compe- 
tent, however,  to  make  husband  and  wife  tenants  in  common. 
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by  proper  words,  in  the  deed  or  devise  by  which  they  take^ 
indicating  such  an  intention." 

Chancellor  Kent,  in  his  Commentaries,  volume  4,  page  *363». 
uses  the  following  language:  "  It  is  said,  however,  to  be  now- 
understood  that  husband  and  wife  may,  by  express  words^ 
be  made  tenants  in  common  by  a  gift  to  them  during  cover- 
ture." See  also  McDerm.ott  v.  French,  15  N.  J.  Eq.  78,  80. 
Certainly,  a  husband  and  wife  may  be  made  tenants  in  com- 
mon by  a  separate  deed  to  each,  conveying  to  each  a  separate 
moiety  of  the  estate.  This  may  also  be  accomplished  by  a 
separate  conveying  clause  as  to  each  in  the  same  deed;  and 
certainly  no  good  reason  can  be  given  why  the  same  thing 
might  not  be  accomplished  by  any  express  words  in  a  single 
deed  executed  to  the  two  together,  showing  the  intention  of 
the  parties  to  be  that  the  husband  and  wife  should  take  the 
estate  as  tenants  in  common;  but  it  would  require  express 
words,  or  words  strongly  implying  such  an  intention.  With- 
out such  words  the  estate  conveyed  would  be  an  estate  in  en- 
tirety. We  suppose  it  will  also  be  admitted  that  the  deed  in 
the  present  case  would,  at  common  law,  have  conveyed  the 
property  in  entirety  to  Frank  A.  Baker  and  his  wife,  Alice 
Baker,  and  would  not  have  conveyed  it  to  them  as  ordinary 
joint  tenants  or  as  tenants  in  common.  We  suppose  it  will 
also  be  admitted  that  if  the  deed  in  the  present  case  conveyed 
the  estate  to  Frank  A.  Baker  and  his  wife,  either  in  entirety 
or  as  joint  tenants,  then  that  Frank  A.  Baker,  as  the  survivor 
of  the  two,  was,  at  the  death  of  his  wife,  entitled  to  the  land, 
and  the  defendant  in  error,  plaintiff  below,  should  not  recover 
in  this  action.  But  if  the  deed  did  not  so  convey  such  estate, 
and  conveyed  the  same  to  Baker  and  wife  purely,  solely, 
and  entirely  as  tenants  in  common,  then  the  plaintiff  in  error, 
defendant  below,  was  not,  at  the  death  of  his  wife,  entitled  to 
the  land,  and  the  defendant  in  error,  plaintiff  below,  should 
recover  in  this  action.  Almost  all  authority  is  in  favor  of  the 
theory  that  such  deed  conveyed  an  estate  in  entirety  to  Frank 
A.  Baker  and  wife,  and  that  he,  as  the  survivor  of  the  two, 
was,  at  the  death  of  his  wife,  entitled  to  the  entire  estate. 
Among  the  decided  cases  supporting  this  view  of  the  case  are 
the  following:  Myers  v.  Reed,  17  Fed.  Rep.  401;  Gibson  v. 
Zimmerman,  12  Mo.  385;  51  Am.  Dec.  168;  Garner  v.  Jones, 
62  Mo.  68;  Hall  v.  Stephens,  65  Id.  670;  27  Am.  Rep.  302; 
Robinson  v.  Eagle,  29  Ark.  202;  Harding  v.  Springer,  14  Me. 
407;  at  Am.  Dec.  61;  Brownson  v.  Hull,  16  Vt.  309;  42  Am. 
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Dec.  517;  Shaw  v.  Hearsey,  5  Mass.  520;  Fox  v.  Fletcher,  8  Id. 
274;  Draper  v.  Jackson,  16  Id.  480;  Wales  v.  Coffin,  13  Allen, 
213;  Pierce  v.  Chace,  108  Mass.  254;  Pray  v.  Stebbins,  141  Id. 
219;  55  Am.  Rep.  462;  Bertles  v.  iVwnan,  92  N.  Y.  152;  44 
-Am.  Rep.  361 ;  Zorntlein  v.  Bram,  100  N.  Y.  12;  Kip  v.  Kip, 
-33  N.  J.  Eq.  213;  Buttlar  v.  Eosenblath,  42  Id.  651;  59  Am. 
Rep.  52;  Bates  v.  Seely,  46  Pa.  St.  248;  Diver  v.  JDi^jer,  66  Id. 
.106;  French  v.  Mehan,  56  Id.  286;  McCurdy  v.  Canning,  64 
Id.  39;  i^/ee^  v.  Zillhaver,  117  Id.  213;  Hannan  v.  Towers,  3 
Har.  &  J.  147;  5  Am.  Dec.  427,  Marburg  v.  CoZe,  49  Md.  402; 
:33  Am.  Rep.  266;  Den  v.  Whitemore,  2  Dev.  &  B.  537; 
Pen  V.  Branson,  5  Ired.  426;  Woodford  v.  Higly,  1  Winst.  237; 
Doe  V.  Garrison,  1  Dana,  35;  Banton  v.  Campbell,  9  B.  Mon. 
587,  594;  5a66if  v.  Scroggin,  1  Duvall,  272;  TawZ  v.  Campbell, 
7  Yerg.  319;  27  Am.  Dec.  508;  Am^sv.  Norman,  A  Sneed,  683; 
HO  Am.  Dec.  269;  Berrigan  v.  Fleming,  2  Lea,  271;  Heming- 
■^ay  V.  Scales,  42  Miss.  1;  2  Am.  Rep.  586;  McDuffy.  Beau- 
champ,  50  Miss.  531;  Allen  y.  Tate,  5S  Id.  585;  Ketchum  v. 
TTa^sworf/i,  5  Wis.  95;  68  Am.  Dec.  49;  Bennett  v.  Child,  19  Wis. 
562;  88  Am.  Dec.  692;  Fisher  v.  Provm,  25  Mich.  347;  JStna 
Ins.  Co.  V.  Resh,  40  Id.  241;  Manwaring  v.  Powell,  40  Id.  371; 
Jacobs  y.  Miller,  50  Id.  119;  Bevins  \.  Cline,  21  Ind.  37,  41; 
Davis  y.  Clark,  26  Id.  424;  89  Am.  Dec.  471;  ^rno^cZ  v.  v4r- 
noZd,  30  Ind.  305;  Falls  v.  Hawthorn,  30  Id.  444;  Simpson  v. 
-Pearson,  31  Id.  1;  99  Am.  Dec.  577;  Chandlery.  Cheney,  37 
l!nd.  391;  Barnes  v.  Zoi/d,  37  Id.  523;  Jones  v.  C^anrZ?er,  40Id. 
688;  -4n(Zerson  v.  Tannehill,  42  Id.  141;  Hullet  v.  /nZow,  57  Id. 
412;  26  Am.  Rep.  64;  Patton  v.  Rankin,  68  Ind.  245;  34  Am. 
Rep.  254;  Carver  y.  Smith,  90  Ind.  222;  46  Am.  Rep.  210. 

On  the  side  of  the  defendant  in  error,  cases  are  cited  from 
Iowa,  Illinois,  and  New  Hampshire,  which  are  relied  on  as 
supporting  the  opposite  view  of  the  case.  But  these  cases 
-were  decided  under  special  statutes,  and  therefore  are  not  au- 
i;hority  at  all.  Under  such  statutes  there  could  not  be  any- 
joint  tenancy  or  tenancy  by  entirety,  but  only  a  tenancy  in 
•common,  and  therefore  the  decisions  in  those  states  could  not 
"have  been  otherwise  than  as  they  were.  The  statute  of  Iowa 
upon  this  subject  reads  as  follows:  — 

"  Sec.  1939.  Conveyances  to  two  or  more,  in  their  own 
right,  create  a  tenancy  in  common,  unless  a  contrary  intent 
is  expressed":  McClain's  Annotated  Stats.  Iowa,  1882,  sec. 
1939. 

The  statute  of  Illinois  upon  this  subject  reads  as  follows:  — 
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"Sec.  5.  No  estate  in  joint  tenancy,  in  any  lands,  tene- 
ments, or  hereditaments,  shall  be  held  or  claimed  under  any 
grant,  devise,  or  conveyance  whatsover,  heretofore  or  hereafter 
made,  other  than  to  executors  and  trustees,  unless  the  prem- 
ises therein  mentioned  shall  expressly  be  thereby  declared  to 
pass,  not  in  tenancy  in  common,  but  jn  joint  tenancy;  and 
every  such  estate,  other  than  to  executors  and  trustees  (unless 
otherwise  expressly  declared  as  aforesaid),  shall  be  deemed  to 
be  in  tenancy  in  common":  Starr  &  C.  Annot.  Stats.  111., 
1885,  p.  571,  c.  30,  par.  5. 

The  statute  of  New  Hampshire  upon  this  subject  reads  as 
follows:  — 

"  Sec.  14.  Every  conveyance  or  devise  of  real  estate  made 
to  two  or  more  persons  shall  be  construed  to  create  an  estate 
in  common,  and  not  in  joint  tenancy,  unless  it  shall  be  ex- 
pressed therein  that  such  estate  is  to  be  holden  by  the  grantees 
or  devisees  as  joint  tenants,  or  to  them  and  the  survivor  of 
them,  or  other  words  are  used  clearly  expressing  an  intention 
to  create  a  joint  tenancy. 

"Sec.  15.  Joint  heirs  shall  be  deemed  tenants  in  common": 
Gen.  Laws  N.  H.,  1878,  p.  325,  c.  135,  sees.  14,  15. 

It  seems  to  be  admitted  that  at  common  law  the  deed  in 
the  present  case  would  convey  an  estate  in  entirety  to  Frank 
A.  Baker  and  his  wife,  but  it  is  claimed  that  the  rule  of  the 
common  law  has  been  changed  by  our  statutes.  No  statute, 
however,  has  been  referred  to,  nor  can  any  statute  be  found 
that  enacts  directly  that  such  a  deed  should  not  convey  such 
an  estate.  Indeed,  there  is  no  statute  that  pretends  in  direct 
terms  to  change  or  modify  the  common  law  in  any  particular 
with  respect  to  such  a  deed.  It  is  claimed,  however,  that  the 
married  woman's  act  by  indirection  or  impliedly  changes  or 
modifies  this  rule  of  the  common  law.  Now,  how  such  act 
changes  or  modifies  the  rule  of  the  common  law  in  this  ftgard 
it  is  difficult  to  understand.  That  act  was  passed  by  the 
legislature  presumably  for  the  benefit  of  married  women, 
and  not  to  take  away  from  them  any  of  their  rights  or  privi- 
leges. Now,  nine  tenths  of  the  married  women  of  this  coun- 
try are  younger  than  their  husbands.  And  the  life-tables, 
wherever  they  state  the  expectancy  of  life  for  males  and  fe- 
males separately,  show  that  the  expectancy  of  life  for  women 
is  greater  than  that  for  men  of  the  same  age  and  health.  See, 
especially,  Dr.  William  Farr's  tables  in  any  volume  of  thjB 
American    Almanac    from    1879  up  to    the    present   time. 
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Hence,  in  the  great  majority  of  instances  married  women 
must  survive  their  husbands.  Now,  if  the  married  woman's 
act  transforms  an  estate  in  entirety  into  an  estate  in  common, 
then  it  will,  in  a  great  majority  of  instances,  divest  married 
women  of  one  half  of  their  estates.  Without  the  act,  a  mar- 
ried woman  holding  with  her  husband  an  estate  in  entirety 
would,  when  he  dies  (if  she  survives  him),  take  the  entire 
estate;  but  with  the  act,  if  it  is  to  be  construed  as  the  defend- 
ant in  error  would  desire  to  have  it  construed,  she  would  take 
under  such  circumstances  only  one  half  of  the  estate,  and 
must  lose  the  other  balf. 

As  will  be  showr  hereafter,  however,  this  act  has  nothing  to 
do  with  the  estate  which  either  the  husband  or  the  wife  shall 
hold,  but  onl}'  vnih  the  possession,  control,  and  enjoyment  by 
married  women  of  their  own  separate  property  of  estates  which 
they  in  fact  own.  For  the  purposes  of  this  case  it  will  be 
admitted^  and  it  is  our  opinion,  that  under  the  statutes  of  this 
state  relating  to  married  women  they  have  all  the  rights, 
powers,  and  privileges  that  married  men  have,  and  may  con- 
ird  their  separate  property,  and  buy  and  sell  and  trade  and 
traflSc  to  the  same  extent  that  married  men  may,  and  with 
like  effect  and  consequences.  But  none  of  these  things  affect 
this  case.  It  will  be  admitted  that  Alice  Baker,  while  living, 
had  the  right  to  control  the  real  estate  in  question  to  the  same 
extent  that  her  husband,  Frank  A.  Baker,  had;  but  that  does 
not  affect  this  case  in  the  least.  '  It  does  not  determine  what 
estate  of  inheritance  passed  from  Joshua  Baker  and  wife  ta 
Alice  Baker  or  to  Frank  A.  Baker.  It  only  determines  that 
each  had  during  their  joint  lives  an  equal  right  to  control  the 
estate  that  did  in  fact  pass.  The  estate  that  did  in  fact  pass 
was  an  estate  for  life  to  each  of  them,  with  a  contingent  estate 
in  fee-simple,  or  of  inheritance  to  each  of  them,  the  latter 
estate  ^depending  upon  the  contingency  as  to  which  should 
outlive  or  survive  the  other.  So  long  as  each  lived,  each  had 
the  right  to  possess  and  enjoy  the  entire  estate;  but  when  one 
died,  the  other  took  the  entire  estate.  Undoubtedly,  such  an 
estate  could  have  been  created  by  the  deed  from  Joshua  Baker 
and  wife  to  them,  if  the  deed  has  expressly  said  so,  and  under 
all  the  authorities  the  deed  that  was  actually  executed  would 
at  common  law  have  conveyed  just  such  an  estate  as  conclu- 
sively and  certainly  as  though  it  had  expressly  said  so.  And 
nearly  all  the  authorities  hold  that  the  statutes  relating  to 
married  women,  and  giving  to  them  the  right  to  control  and 
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manage  their  own  separate  property,  do  not  in  the  least  affect 
the  question  as  to  what  estate  passes  by  a  deed  to  a  husband 
and  wife,  or  what  either  shall  take  on  the  death  of  the  other, 
and  these  authorities  hold  that  such  estate  is  still  one  of  en- 
tirety. Among  the  authorities  to  this  effect  we  would  cite  the 
following:  Diver  v.  Diver.  56  Pa.  St.  106,  109;  McCurdy  v» 
Canning,  64  Id.  39,  41;  Kip  v.  Kip,  33  N.  J.  Eq.  213;  Buttlar 
V.  Rosenblath,  42  Id.  651;  59  Am.  Rep.  52;  Chandler  v.  Cheney ^ 
37  Ind.  391,  412,  et  seq.;  Carver  v.  Smith,  90  Id.  222;  46  An>- 
Rep.  210;  McDuffx.  Beauchamp,  50  Miss.  531;  Fisher  v.  Provin, 
25  Mich.  347;  Robinsonv.  Eagle,  29  Ark.  202;  BertlesY.  Nunan^ 
92  N.  Y.  152;  44  Am.  Rep.  361;  Zorntlein  v.  Bram,  100  N.  Y. 
13;  Marburg  v.  Cole,  49  Md.  402;  33  Am.  Rep.  266;  Bennett 
V.  Child,  19  Wis.  362;  88  Am.  Dec.  692;  see  also  2  Bishop  on 
Married  Women,  sees.  284-289.  In  the  case  of  Buttlar  v. 
Rosenblath,  42  N.  J.  Eq.  651  (decided  in  1887),  59  Am.  Rep. 
52,  it  is  decided  as  follows:  — 

"1.  A  conveyance  of  land,  since  the  passage  of  the  married 
woman's  act  of  1852,  to  husband  and  wife  does  not  create  a 
tenancy  in  common. 

*'  2.  That  act  endows  the  wife  with  the  capacity,  during  the 
joint  lives,  to  hold  in  her  possession,  as  a  single  female,  one 
lialf  the  estate  in  common  with  her  husband;  the  right  of 
survivorship  still  exists  as  at  common  law. 

*'3.  To  constitute  a  tenancy  in  common  between  husband 
and  wife,  there  must  be  in  the  conveyance  an  expression  of  an 
intention  to  do  so." 

In  the  case  of  Diver  v.  Diver,  56  Pa.  St.  106,  109,  Mr.  Jus- 
tice Strong,  who  was  afterward  one  of  the  justices  of  the 
supreme  court  of  the  United  States,  in  delivering  the  opinion 
of  the  court,  used  the  following  language:  "  But  it  is  said  the 
act  of  1848,  by  destroying  the  legal  unity  of  the  husband  and 
wife,  has  converted  such  an  estate  into  a  tenancy  in  common; 
that  is,  that  such  a  deed  conveys  a  different  estate  from  that 
which  the  same  deed  would  have  created  if  made  prior  to  the 
passage  of  the  act.  To  this  we  cannot  assent.  It  mistakes 
alike  the  letter  and  the  spirit  of  the  statute,  imputing  to  it  a 
purpose  never  intended.  The  design  of  the  legislature  was 
single.  It  was  not  to  destroy  the  oneness  of  husband  and 
wife,  but  to  protect  the  wife's  property  by  removing  it  from 
under  the  dominion  of  the  husband.  To  effectuate  this  object, 
she  was  enabled  to  own,  use,  and  enjoy  her  property,  if  hers 
before  marriage,  as  fully  after  marriage  as  before.     And  the 
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act  declared  that  if  her  property  accrued  to  her  after  mar- 
riage, it  should  be  owned,  used,  and  enjoyed  by  her  as  her 
■own  separate  property,  exempt  from  liability  for  the  debts 
and  engagements  of  her  husband.  All  this  had  in  view  the 
enjoyment  of  that  which  is  hers,  not  the  force  and  efifect  of  the 
instrument  by  which  an  estate  may  be  granted  to  her.  It  has 
nothing  to  do  with  the  nature  of  the  estate.  The  act  does  not 
operate  upon  rights  accruing  to  her  until  after  they  have  ac- 
crued. It  takes  such  rights  of  property  as  it  finds  them,  and 
regulates  the  enjoyment;  that  is,  the  enjoyment  of  the  estate 
after  it  has  vested  in  the  wife.  And  the  mode  of  authorized 
enjoyment  is  significant.  It  is  to  be  as  her  separate  property 
is  enjoyed, — as  property  settled  to  her  separate  use.  The 
act,  therefore,  no  more  destroys  her  union  with  her  husband 
than  does  a  settlement  of  property  for  her  separate  use.  To  a 
certain  extent  she  is  enabled,  but  no  more  than  is  necessary, 
to  protect  her  property  after  it  has  been  acquired.  We  have 
held  that  she  can  convey  her  lands  only  by  joining  in  deed 
with  her  husband:  Pettit  v.  Fretz,  33  Pa.  St.  118.  This  is  a 
clear  recognition  of  the  existing  unity  of  the  two.  It  need  not 
be  repeated  that  no  greater  efifect  is  to  be  given  to  the  act  of 
1848  than  its  language  and  spirit  demand.  It  is  a  remedial 
statute,  and  we  construe  it  so  as  to  suppress  the  mischief 
against  which  it  is  aimed,  but  not  as  altering  the  common 
law  any  further  than  is  necessary  to  remove  that  mischief.  To 
hold  it  as  operating  upon  the  deed  conveying  land  to  a  wife, 
making  such  deed  assure  a  diflferent  estate  from  what  it  would 
have  assured  without  the  act,  is  to  lose  sight  of  the  legisla- 
tive purpose.  Were  we  to  do  so,  it  would  become  in  many 
cases  a  means  of  divesting  her  of  her  property  instead  of  an 
instrument  of  protection.  In  the  present  case,  if  it  has  con- 
verted the  estate  granted  to  Diver  and  his  wife  into  a  tenancy 
in  common,  it  has  taken  from  her  her  ownership  and  enjoy- 
ment of  the  entirety  during  her  husband's  life,  and  her  right 
of  survivorship  to  the  whole." 

The  case  of  Carver  v.  Smith,  90  Ind.  222,  46  Am.  Rep.  210, 
is  a  late  case,  and  equally  explicit  upon  this  subject.  And 
fiee  also  the  latest  New  York  cases  upon  this  subject. 

As  we  have  before  stated,  the  question  as  to  who  had  the 
control  of  this  property,  or  how  it  should  be  controlled  while 
Alice  Baker  was  alive,  is  not  a  question  in  this  case.  The 
only  question  in  this  case  is.  Who  took  the  property  after  her 
death?     But  suppose  that  this  question  shall  nevertheless  bo 
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considered.  The  right  or  privilege  or  power  of  the  husband, 
at  common  law,  to  control  the  use  of  the  wife's  real  estate  was^ 
never  any  part  of  the  estate  held  by  either,  but  was  always 
simply  a  right  or  privilege  or  power  growing  out  of  and 
founded  upon  the  marriage  relation.  At  common  law,  the 
husband  had  such  right  of  control  over  all  the  wife's  real 
estate,  and  not  merely  over  such  of  her  real  estate  as  was  held 
by  the  two  in  entirety.  Now,  cannot  this  right  to  the  control 
of  the  wife's  real  estate  be  changed  by  statute  without  abolish- 
ing or  destroying  the  nature  of  the  estate  held  by  the  husband 
or  the  wife,  or  both, — the  inheritance?  Nearly  all  the  au- 
thorities say  that  this  may  be  done.  May  not  the  common 
law  upon  any  given  subject  be  amended  or  altered  by  statute 
without  wholly  destroying  the  entire  common  law  upon  that 
subject?  May  not  the  common  law  on  any  subject  be  altered 
in  part  and  left  in  force  in  part?  The  common  law  in  this 
state  has  probably  been  so  amended  that  the  husband  and 
wife  have  an  equal  right  to  control  all  the  land  which  they 
own  in  entirety,  but  in  other  respects  the  estate  of  entirety  is 
probably  precisely^  the  same  as  it  was  before  the  statutes  re- 
lating to  married  women  took  efifect.  With  this  change  in 
the  right  of  the  husband  to  control  the  real  estate  owned  by 
his  wife  or  by  him  and  her  in  entirety,  the  estate  of  entirety 
has  become  more  like  the  ordinary  estate  of  joint  tenancy, 
though  it  is  not  yet,  strictly,  like  such  an  estate.  It  does  not 
matter  in  this  case,  however,  which  of  these  two  estates  the 
present  is  or  was.  If  it  was  either  an  estate  in  entirety  or  an 
estate  in  joint  tenancy,  then  the  claim  of  the  defendant  in 
error  is  untenable.  The  claim  of  the  defendant  in  error  is 
tenable  only  upon  the  theory  that  the  estate  in  the  present 
case  was  one  of  pure  tenancy  in  common. 

It  is  also  urged,  faintly,  but  still  urged,  that  the  statutes 
relating  to  descents  and  distributions  have  transformed  the 
estate  in  entirety  into  an  estate  or  tenancy  in  common.  How 
this  has  been  done,  however,  is  not  made  plain.  It  is  difficult 
to  understand  just  how  any  person  may  transmit  to  another^ 
by  death  or  otherwise,  more  than  such  first-mentioned  person 
ever  owned.  Only  a  descendible  estate  can  pass  to  an  heir. 
In  estates  in  entirety  held  by  a  husband  and  wife,  each  owns 
a  life  estate  in  the  entire  property;  but  the  statutes  relating 
to  descents  and  distributions  do  not  pretend  to  afiect  such 
estates.  They  do  not  enact  that  a  life  estate  shall  pass  to  an 
heir;  and  of  course  such  an  estate  cannot.     Each  (the  bus- 
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band  or  wife)  also  owns  a  contingent  estate  in  fee-simple  in 
the  entire  estate  based  upon  the  survivorship  of  one  as  to  the 
other.  The  survivor  takes  the  whole  estate,  and  the  heirs  of 
the  other  take  nothing.  The  one  who  dies  first  renders  it  ut- 
terly impossible  for  the  contingency  of  survivorship  on  that 
one's  part — the  contingency  upon  which  that  one's  inheritable 
estate  is  founded — ever  to  take  place,  and  renders  it  utterly 
impossible  for  that  one  ever  to  obtain  any  inheritable  interest 
in  the  property,  or  any  interest  which  could  by  any  possibility 
be  transmitted  to  heirs.  By  that  one's  death,  that  one's  con- 
tingent inheritable  estate  is  ended  and  determined,  and  ended 
and  determined  before  any  absolute  inheritable  estate  ever  be- 
came vested  in  him  or  her,  and  hence  that  one,  at  his  or  her 
death,  could  have  nothing  which  could  be  transmitted  to  heirs. 
There  have  always  been  laws  in  all  the  states  with  reference 
to  descents  and  distributions,  and  yet  it  has  never  before  been 
supposed  that  such  laws  prevented  or  hindered  the  creation  of 
estates  in  entirety.  Nearly  all  the  courts  hold  that  estates  in 
■entirety  may  still  exist,  and  may  be  created  by  an  ordinary 
deed  of  general  warranty  to  the  husband  and  wife;  and  such 
estates  are  no  more  against  our  present  laws  in  Kansas  re- 
lating to  descents  and  distributions  than  such  estates  have  . 
always  been  against  all  other  laws  concerning  descents  and 
distributions  in  this  and  other  states.  So  far  as  the  home-^ 
stead  is  concerned,  our  laws  concerning  descents  and  distribu- 
tions recognize  the  right  of  the  survivor,  either  the  husband 
or  the  wife,  and  in  whosesoever  name  the  title  may  be  vested, 
to  occupy  such  homestead,  and  the  whole  of  it,  after  the  death 
of  the  other:  See  act  concerning  descents  and  distributions, 
sees.  2,  28.  The  homestead  is  a  kind  of  "community"  prop- 
erty. No  other  statutes  have  been  referred  to  as  abolishing 
estates  in  entirety,  and  we  think  there  are  none. 

Under  the  facts  of  this  case,  we  think  that  Frank  A.  Baker, 
as  the  survivor  of  his  wife,  Alice  Baker,  is  entitled  to  the  en- 
tire estate,  and  that  no  part  of  the  estate  passed  to  her  heirs. 

The  judgment  of  the  court  below  will  be  reversed,  and  the 
cause  remanded,  with  the  order  that  judgment  be  rendered  in 
favor  of  the  defendant  below,  and  against  the  plaintiflF  below 
for  costs.  

HoRTON,  C.  J.,  in  a  dissenting  opinion,  opposes  the  old  law  of  Great 
Britain  concerning  estates  in  entirety,  and  argues  that  such  estates  are  not 
applicable  to  our  society  and  .institutions;  citing  Dias  v.  Olover,  1  Hoff.  Ch, 
71.     He  maintains  "that  husband  and  wife  cannot,  at  common  law,  by  any 


July,  1888.]  Baker  v.  Stewart.  223 

■words  in  a  grant  to  them  during  coverture,  be  made  either  joint  tenants,  or 
tenants  in  common,  for  the  reason  that,  according  to  the  principles  of  the 
common  law,  they  are  incapable  of  so  taking,  husband  and  wife  being  con- 
sidered as  one  person";  citing  (rreen  v.  King,  2  W.  Black.  1211;  Jackson  v. 
Stevens,  16  Johns.  115;  Ames  v.  Norman,  4  Sneed,  692;  Barber  v.  Hariis,  15 
Wend.  617;  Study  v.  Keefe,  26  Pa.  St.  397;  Rogers  v.  Benson,  5  Johns.  Ch. 
437;  Pollard  v.  Merrill,  15  Ala.  174.  Continuing,  he  says:  "One  of  my  ob- 
jections to  establishing  or  recognizing  estates  in  entirety  in  this  state  is,  that 
it  is  not  in  consonance  with  our  laws  that  the  intention  of  the  parties  to  a 
conveyance  to  a  husband  and  wife  cannot  have  any  operation;  and  the  adop- 
tion of  estates  in  entirety  determines  the  incapacity  of  husband  and  wife  to 
take  either  as  joint  tenants  or  tenants  in  common ":  2  Kent's  Com.  132;  4 
Id.  362;  but  even  "if  it  be  conceded  that  a  conveyance  can  be  made  to  hus- 
band and  wife  under  the  common  law  by  proper  words  so  as  to  create  them 
tenants  in  common,  then  the  reason  on  which  the  rule  of  an  estate  in  entirety 
was  founded  has  ceased  to  exist,  and  there  being  no  reason  for  the  rule,  such 
estate  should  not  be  adopted  or  recognized. "  Moreover,  it  is  claimed  by 
him  that  the  authorities  cited  as  supporting  estates  in  entirety  are  not  to  bo 
accepted  as  conclusive  in  the  state  of  Kansas.  ' '  In  this  state, "  he  says, 
"  the  statutes  and  decisions  recognize  the  separate  existence  of  the  wife,  her 
separate  property,  her  separate  contracts,  and  her  separate  suits.  Therefore 
the  nice  distinction  created  in  the  ancient  books  of  estates  in  entirety  are 
not,  in  my  opinion,  in  line  with  our  constitutional  and  statutory  law,  judi- 
cial decisions,  and  the  condition  and  wants  of  the  people."  And  in  support 
of  his  views  he  cites  the  following  decisions  of  the  courts  of  other  states: 
Cooper  V.  Cooper,  76  111.  57;  Hoffman  v.  Stizers,  28  Iowa,  302;  Clark  v.  Clark, 
56  N.  H.  105;  Walthall  V.  Gorer,  36  Ala.  728;  Whittlesey  v.  Fuller,  11  Conn. 
337;  Sergeant  v.  Steinberger,  2  Ohio,  305;  15  Am.  Dec.  553;  Penn  v.  Cox,  16 
Ohio,  30;  also  Norrii  v.  Corkill,  32  Kan.  409;  49  Am.  Rep.  489.  The  case 
of  Diver  v.  Diver,  56  Pa.  St.  106,  holding  a  contrary  view,  is  said  to  be  in- 
applicable to  the  state  of  Kansas,  and  "  is  no  authority  for  this  court  to  fol- 
low, which,  unlike  the  Pennsylvania  courts,  has  never  dwarfed  or  limited 
by  construction  the  s^^tutes  respecting  the  rights  of  married  women." 

Continuing  the  discussion,  he  says:  "It  is  claimed,  however,  that  some  of 
the  decisions  favorable  to  the  view  I  maintain  are  not  in  point,  because  of 
express  statutes  concerning  joint  tenancy  and  tenancy  in  common.  If  I  read 
these  decisions  correctly,  several  of  them  are  made  solely  upon  the  ground 
that  the  statutes  giving  to  the  wife  her  separate  property  rescind  or  abrogate 
the  rule  that  a  conveyance  to  husband  and  wife  makes  them  tenants  by  the 
entirety,  with  right  of  survivorship.  Further  than  this,  it  has  been  ex- 
pressly decided  by  courts  adopting  estates  in  entirety,  that  statutes  abolish- 
ing joint  tenancy  have  no  application  to  a  joint  estate  of  husband  and  wife, 
or  an  estate  in  entirety:  Diver  v.  Diver,  56  Pa.  St.  106;  Marburg  v.  Cole,  49 
Md.  402;  33  Am.  Rep.  266.  Therefore,  if  the  decisions  adopting  or  sustaining 
estates  in  entirety  are  to  be  followed,  the  various  statutes  referred  to  in  the 
opinion  concerning  joint  tenancy  and  tenancy  in  common  cannot  have  much 
force,  because  estates  in  entirety  are  founded  upon  the  incapacity  of  the 
husband  and  wife  to  take  separately,  or  by  moieties,  and  in  these  statutes 
estates  in  entirety  are  not  expressly  stated.  If  the  doctrine  of  estates  in 
entirety  be  the  proper  one,  then  the  statutes  referring  to  conveyances  made 
to  two  or  more  are  not  applicable  to  estates  in  entirety,  because  those  estates 
are  also  founded  upon  the  doctrine  that  husband  and  wife  are  one  in  law,  and 
one  only ;  therefore,  conveyances  to  two  or  more  do  not  apply  to  a  conveyance 
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made  to  husband  and  wife  if  they  are  only  one  in  law.  Again,  at  common 
law,  the  right  to  control  the  pt)ssession  of  the  estate  of  the  wife  under  such 
a  conveyance  during  their  joint  lives  is  in  the  husband  as  it  is  when  the  wif» 
is  sole  seised.  The  husband,  by  that  law,  has,  during  coverture,  the  usu- 
fruct of  ail  the  real  estate  which  his  wife  has  in  fee-simple,  fee-tail,  or  for 
life;  so,  also,  under  the  common  law,  the  husband  has  a  right  to  make  a  lease 
of  the  estate  conveyed  in  fee  to  him  and  his  wife,  which  will  be  good  against 
the  wife  during  coverture,  and  will  fail  only  in  the  event  of  his  wife  surviv- 
ing him:  Barber  v.  Harris,  15  Wend.  616;  Washburn  v.  Burns,  34  N.  J.  L. 
18;  and  see  Pray  v.  Stebbins,  141  Mass.  219;  55  Am.  Rep.  462;  Toppinfj  v. 
Sadler,  5  Jones,  357;  Jones  v.  Strong,  6  Ired.  367.  This  view  of  the  matter 
is  contrary  to  the  decision  in  Diver  v.  Diver,  supra,  but  that  decision,  upon 
the  power  of  the  wife  to  use  and  possess  the  property  conveyed  to  her  and 
her  husband  during  coverture,  is  in  conflict  with  the  majority  of  decisions 
recognizing  estates  in  entirety." 

He  thus  concludes:  "  If  we  are  to  follow  precedent  in  preference  to  prin- 
ciple, and  adopt  the  old  law  of  Great  Britain  concerning  estates  in  entirety, 
it  seems  to  me  that  the  weight  of  authority  should  also  be  followed,  to  the 
effect  that  the  wife  has  no  interest  or  control  over  such  estate  during  the 
^oint  lives  of  herself  and  husband.  The  ancient  theory  that  husband  and 
wife  are  one  person  in  law,  and  one  only,  in  view  of  our  society  and  institu- 
tions, is,  in  my  opinion,  a  mere  fiction  or  myth,  without  any  substance  or 
reason,  which  it  is  useless  and  illogical  to  perpetuate.  If  husband  and  wife 
in  taking,  holding,  and  possessing  property  are  two  persons  instead  of  one 
only,  as  our  constitution  and  laws  recognize,  and  if  husband  and  wife  can 
take  the  estate  by  moieties,  as  our  laws  permit,  then  the  reason  for  the  ex- 
istence of  an  estate  in  entirety  has  wholly  ceased,  and  such  estates  should  not 
be  recognized  in  this  state.  Such  an  estate  was  called  '  an  oasis  in  the  desert 
of  the  common  law,'  when  that  law  conferred  wealth  and  power  upon  the 
husband,  and  poverty  and  dependence  upon  the  wife.  But  in  the  condition 
of  things  under  our  constitution,  laws,  and  society,  the  excuse  or  reason  foi 
BQch  estates  is  not  to  me  apparent.  For  the  foregoing  reasons,  I  wholly  dis- 
sent from  the  views  expressed  in  the  opinion,  and  also  dissent  from  the 
judgment  rendered." 

Husband  and  Wivb.  —  Estate  bt  EirnBsnss:  See  note  to  Enyeart  v. 
Kepler,  ante,  p.  99. 


Weston  v.  Lane. 

[40  Kansas,  479.  J 
Quo  Warkanto — TiTLK  TO  Ofitcb  in  School  Board.  —  Court  is  invested 
with  some  discretion  in  granting  the  extraordinary  remedy  of  quo  war- 
ranto, and  mil  reluse  the  remedy  to  one  who  seeks  thereby  to  become 
invested  with  the  office  of  member  of  a  district  school  board,  such  per- 
son claiming  at  the  same  time  to  maintain  and  continue  contract  re- 
lations with  said  board,  previously  entered  into,  requiring  him  to 
perform  work  and  furnish  materials  used  therein,  under  the  supervisiou 
«nd  control  of  the  members  of  said  board.  The  statute  (Kansais  Comp. 
Laws  of  IS85,  c.  31,  sec.  334)  forbids  that  he  should  occupy  the  incom- 
patible positions  of  member  of  the  board  and  also  contractor  with  it. 
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Original  proceedings  in  quo  warranto.  The  facts  appear 
in  the  opinion. 

W.  J.  Gregg  and  John  A.  Broughten,  for  the  plaintiff. 

John  V.  Coon,  for  the  defendant. 

Johnston,  J.  James  A.  Weston  brought  an  action  in  this 
court  on  August  21,  1888,  against  James  M.  Lane,  to  deter- 
mine the  right  between  them  to  the  oflBce  of  clerk  of  School 
District  No.  35,  of  Marshall  CJounty,  Kansas.  Prior  to  June 
28,  1888,  James  M.  Lane  had  been  duly  elected  to  the  oflSce, 
and  until  then  was  legally  holding  the  same.  On  the  day  last 
mentioned,  the  annual  school  meeting  occurred,  when  a  suc- 
cessor of  Lane  was  to  be  chosen,  and  an  election  was  then 
held  for  that  purpose,  at  which  173  votes  were  cast.  The 
result  was  canvassed,  showing  that  Weston  received  101 
votes,  and  Lane  72  votes;  and  the  chairman  of  the  meet- 
ing declared  that  Weston  had  received  a  majority  of  twenty- 
nine  votes,  and  was  duly  elected  to  the  ofl&ce.  He  qu£ilified 
at  once,  as  the  law  requires,  and  demanded  the  oflBce  from 
Lane;  but  Lane  refused  to  surrender  the  same,  or  to  de- 
liver the  records  of  the  ofl&ce  to  Weston.  The  grounds  upon 
which  the  demand  was  refused  are,  that  on  June  14,  1888, 
Weston  and  one  Morton  entered  into  a  contract  with  the 
school  board  to  erect  an  addition  to  the  public  school  build- 
ing of  the  district,  at  an  agreed  price  of  $4,310.  At  the  same 
time  they  entered  into  a  bond  in  the  penal  sum  of  five  thou- 
sand dollars  for  the  faithful  performance  of  their  contract, 
which  was  duly  approved  by  the  district  board.  The  plain- 
tiflF  and  his  partner  then  proceeded  with  the  contract,  and  had 
only  partially  completed  the  structure  which  they  had  con- 
tracted to  build  when  the  election  occurred.  It  is  admitted 
by  the  plaintiff  that  since  the  election  he  has  continued  in  the 
performance  of  the  contract,  has  received  payments  on  esti- 
mates of  work  done,  and  proposes  to  proceed  under  the  con- 
tract until  its  completion.  Under  these  facts,  is  the  plaintiflT 
entitled  to  a  judgment  investing  him  with  the  oflfice? 

The  legislature  has  provided  that  "all  ofl5cers  holding  and 
exercising  any  oflfice  of  trust  or  profit,  under  and  by  virtue  of 
any  law  of  the  state,  be  and  they  are  hereby  prohibited  from 
taking  any  contract,  or  performing  or  doing,  or  having  per- 
formed or  done  for  their  own  profit,  any  work  in  and  about 

,the  office  holden  by  them,  or  in  or  about  any  work  over  which 
Ax.  St.  Bkt.,  Vol  X.  — 16 


226  Weston  v.  Lane.  [Kansas, 

they  have,  in  whole  or  in  part,  the  supervision,  direction,  or 
control,  and  from  furnishing  any  materials  used  in  any  such 
work":  Comp.  Laws  of  1885,  c.  31,  sec.  334. 

This  provision  directly  forbids  a  member  of  the  school  board 
from  entering  into  or  carrying  out  a  contract  with  the  district, 
such  as  the  one  in  question.  It  is  true,  as  the  plaintiff  con- 
tends, that  the  contract  relation  which  he  sustained  toward 
the  district  did  not  render  him  ineligible  for  election  to  the 
oflSce.  The  contract  was  a  lawful  one  when  entered  into;  and 
there  is  no  law  prohibiting  the  election  of  one  who  sustains 
euch  a  relation  to  an  office.  It  is  enacted  that  any  person 
possessing  the  qualifications  of  an  elector  may  be  chosen  a 
member  of  the  district  board.  When  the  plaintiff  was  elected, 
he  might  have  transferred  his  interest  under  the  contract  to 
another,  and  have  severed  the  contract  relations  which  existed 
between  him  and  the  district.  The  voters  of  the  district  had 
a  right  to  assume  that  he  would  do  so;  and  if  this  had  been 
done,  he  would  have  been  entitled  to  the  possession  of  the 
office  and  to  the  remedy  which  he  now  seeks.  Instead  of 
doing  this,  however,  he  insists  upon  occupying  the  incompati- 
ble positions  of  clerk  and  contractor.  He  boldly  declares  in 
his  petition  that  he  proposes  to  complete  the  contract  which 
he  has  entered  into,  and  at  the  same  time  asks  to  be  installed 
as  one  of  the  officers  who  are  to  supervise,  control,  and  pay 
for  the  materials  furnished  and  labor  done  under  that  con- 
tract. If  he  was  invested  with  the  office,  and  should  proceed 
as  he  proposes,  he  would  subject  himself  to  removal  and  to 
punishment. 

The  court  is  invested  with  some  discretion  in  granting  this 
extraordinary  remedy;  and  it  would  exercise  its  discretion 
unwisely  to  assist  the  plaintiff  in  violating  the  law  as  he  pro- 
poses. It  would  also  be  idle  to  clothe  him  with  an  office  from 
which  he  would  be  at  once  subject  to  removal,  and  when  the 
performance  of  its  duties  would  lay  him  liable  to  prosecution 
and  to  punishment.  Judgment  must,  therefore,  be  given  in 
favor  of  the  defendant. 

Quo  WARBAirro.  —  The  issuance  of  this  writ  rests  in  the  sound  discretion 
of  the  court,  and  was  so  in  England;  CommonteeaUh  y.  Obdey,  66  Pa.  St.  270; 
94  Am.  Dec.  75. 
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Shattuck  V.  Chandler. 

[40  Kansas,  516.] 

Partnership.  —  One  of  Several  Partners  has  No  Adthobitt,  without 
the  coneent  of  the  other  partners,  to  make  a  general  assignment  of  the 
firm  property  for  the  benefit  of  creditors. 

Partnership.  —  Sole  Surviving  Partner  may  Make  General  Assign- 
ment of  the  firm  property  for  the  benefit  of  the  firm  creditors,  in  the  ab- 
sence of  any  statute  providing  for  the  winding  up  and  settlement  of 
partnership  estates. 

Partnership  —  Settlement  of  Estates  of.  —  Kansas  Compiled  Laws  of 
1885,  article  2,  chapter  37,  make  ample  provision  for  the  winding  up  and 
settlement  of  partnership  estates,  either  by  the  surviving  partner  or  by 
the  administrator  of  the  deceased  partner's  estate,  and  snch  provision 
precludes  the  doing  of  it  in  any  other  manner. 

Don  Carlos  and  Son,  for  the  plaintifif  in  error. 

A.  G.  and  W.  H.  McBride,  for  the  defendant  in  error. 

Clogston,  C.  This  was  an  action  upon  a  large  number  of 
promissory  notes  made  payable  to  Pierpont  and  Tuttle,  and 
guaranteed  by  the  firm  of  Shattuck  and  Bowers  in  these 
words:  "For  value  received,  I  hereby  guarantee  the  payment 
of  this  note  according  to  the  terms  thereof,  waiving  demand, 
notice,  and  protest.  Shattuck  and  Bowers."  The  evidence 
shows  that  Pierpont  and  Tuttle  were  a  manufacturing  firm, 
located  at  Bushnell,  Illinois,  and  that  Shattuck  and  Bowers 
resided  in  Phillips  County,  Kansas,  and  were  engaged  in  the 
sale  of  agricultural  implements.  Certain  agricultural  imple- 
ments furnished  by  Pierpont  and  Tuttle  were  sold  by  Shattuck 
and  Bowers,  and  the  notes  sued  on  were  taken  in  payment 
therefor,  said  notes  being  made  payable  to  Pierpont  and  Tut- 
tle, and  before  delivery  to  them  were  guaranteed  as  above 
stated.  In  answer  to  the  petition,  the  defendant  alleged, 
among  other  defenses,  that  the  plaintiff  was  not  the  assignee 
of  Pierpont  and  Tuttle,  and  that  he  had  no  right  or  authority 
to  bring  the  action;  and  also  alleged  that  Pierpont  and  Tuttle 
had  failed  to  collect  the  notes  when  the  same  were  due  and 
payable;  that  the  makers  of  the  notes  were  solvent  at  that 
time,  and  afterward  became  insolvent  and  non-residents  of 
Kansas. 

The  plaintiffs  offered  in  evidence  the  notes  sued  on,  and  the 
deed  of  assignment  made  in  Illinois  by  Tuttle  in  the  firm 
name  of  Pierpont  and  Tuttle;  also  a  deed  of  assignment  by 
Tuttle  as  the  surviving  partner  of  Pierpont  and  Tuttle.  Said 
last  deed  of  assignment,  in  addition  to  a  general  assignment 
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of  all  the  property  of  the  firm  of  Pierpont  and  Tuttle,  ratified 
the  first  deed  of  assignment,  and  all  the  doings  and  proceed- 
ings had  thereunder  by  the  plaintiff  as  such  assignee.  Both 
of  these  assignments  were  objected  to,  and  the  objection  over- 
ruled, and  were  admitted  in  evidence.  The  first  deed  was 
objected  to  upon  the  ground  that  one  of  several  partners  has 
no  authority,  without  the  consent  of  the  other  partners,  to  make 
a  general  assignment  of  the  partnership  property.  The  plaintiff 
contends  that  the  deed  of  assignment  is  prima  facie  good,  and 
it  devolved  upon  the  defendant  to  show  that  Pierpont  did  not 
consent  to  the  assignment,  and  that  unless  it  was  at  least 
shown  that  he  objected  to  the  assignment,  the  assignment 
must  be  held  good.  In  this  we  do  not  agree  with  the  plaintiff. 
Where  an  assignment  is  made  by  one  partner,  his  right  to 
make  that  assignment  depends  upon  the  consent  of  his  co- 
partner; and  to  give  him  authority  to  make  it,  he  must,  in 
addition,  show  that  his  partner  consented  thereto,  or  show 
such  a  state  of  facts  from  which  the  court  could  presume 
assent,  or  show  that  the  partner  was  absent  from  the  country, 
and  that  therefore  his  assent  could  not  be  procured,  or  some 
other  state  of  facts  that  would  show  to  the  court  that  the  part- 
ner making  the  assignment  had  authority,  either  by  reason  of 
the  articles  of  partnership,  or  by  the  fact  that  his  being  man- 
aging agent  of  the  partnership,  or  some  such  fact  from  which 
the  court  could  say  that  the  assigment  was  authorized  by  the 
partnership.  No  such  proof  was  made  in  this  case,  and  we 
think,  in  the  absence  of  such  proof,  the  assignment  offered  in 
evidence  was  absolutely  void:  See  Burrill  on  Assignments, 
5th  ^d.,  sees.  68-88;  Loeb  v.  Pierpont  and  Tuttle,  58  Iowa,  469; 
42  Am.  Rep.  122;  Lowenstein  v.  Flauraud,  82  N.  Y.  494;  Hag- 
gerty  v.  Granger,  15  How.  Pr.  243;  Dv/aklin  v.  Kimball,  50  Ala. 
251;  Sloan  v.  Moore,  37  Pa.  St.  217;  Graves  v.  Hall,  32  Tex. 
665;  Story  on  Partnerships,  sec.  101;  Parsons  on  Partnerships, 
166.  This  doctrine  is  now  almost  universally  acknowledged 
to  be  the  rule. 

The  second  assignment  offered  in  evidence  presents  a  more 
difficult  question.  In  many  of  the  states  the  doctrine  is  held 
that  a  surviving  partner  cannot  make  a  general  assignment, 
and  in  these  states,  the  theory  upon  which  the  decisions  were 
rendered  is,  that  at  the  death  of  one  partner,  the  surviving 
partner  becomes  trustee  of  the  partnership  estate,  and  that  he 
has  no  power  to  transfer  the  trust  so  created  to  another  trustee. 
This  seems  to  be  the  doctrine  held  in  New  York:  Nelson  v. 
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Sutherland,  43  N.  Y.  Sup.  Ct.  327;  LoeschigJc  v.  Hatfield,  51 
N.  Y.  660;  Cushman  v.  Addison,  52  Id.  628;  also  Tiemann  v. 
Molliter,  71  Mo.  512;   Vosper  v.  Kramer,  31  N.  J.  Eq.  420. 

On  the  other  hand,  it  has  been  held  by  some  of  the  states 
that  the  surviving  partner  may  make  a  general  assignment  of 
a  partnership;  and  to  this  effect  are  numerous  decisions, 
among  which  is  Emerson  v.  Senter,  118  U.  S.  3,  in  which  case 
the  court  held  that  the  surviving  partner  could  make  a  gen- 
eral assignment.  The  court  said:  "  The  right  to  do  so  grows 
out  of  his  duty,  from  his  relations  to  the  property,  to  admin- 
ister the  affairs  of  the  firm  so  as  to  close  up  its  business  with- 
out unreasonable  delay."  This  seems  to  be  the  settled  doctrine 
of  the  supreme  court  of  the  United  States,  and  should  be  fol- 
lowed unless  there  is  some  statute  making  a  different  rule. 
This  assignment  was  made  under  the  laws  of  Illinois,  and 
ehould  be  interpreted  thereunder;  but  in  this  case  no  statute 
of  Illinois  was  offered  disclosing  what  provisions  had  been 
made  in  that  state  by  statute  for  the  winding  up  of  partner- 
ship business;  and  in  the  absence  of  any  showing  of  this  kind, 
we  must  presume  that  the  statute  of  Illinois  is  like  that  of 
Kansas.  This  brings  up  the  question,  Is  there  any  statute  in 
Kansas  that  conflicts  with  the  rule  laid  down  by  the  supreme 
court  of  the  United  States  in  the  last  case  cited?  Article  2, 
chapter  37,  of  the  Compiled  Laws  of  1885,  provides  for  the 
winding  up  and  settlement  of  partnership  estates.  This  pro- 
vides for  the  appraisement  of  partnership  property,  and  that 
the  property  shall  remain  in  the  possession  of  the  surviving 
partner,  and  if  he  sees  fit  to  continue  its  management,  and 
the  disposing  of  the  partnership  assets  and  the  payment  of 
the  partnership  debts,  he  may  do  so  upon  condition  that  he 
give  a  bond  for  the  faithful  performance  of  the  duties  imposed; 
and  the  power  is  given  the  probate  court  to  cite  him,  after  the 
giving  of  such  bond,  to  an  accounting,  and  to  adjudicate  upon 
euch  accounts,  as  in  the  case  of  an  ordinary  administrator, 
and  for  an  action  upon  the  bond  in  case  of  his  failure  to  faith- 
fully administer  the  partnership  estate;  and  upon  his  refusal 
to  give  the  bond  and  take  charge  of  the  partnership  property, 
it  becomes  the  duty  of  the  administrator  of  the  deceased 
partner's  estate  to  assume  the  management  of  the  same  and 
to  settle  it  up.  By  this  statute  ample  provisions  are  made  for 
the  closing  up  of  a  partnership  estate,  either  by  the  surviving 
partner,  or  by  the  administrator  of  the  deceased  partner's  es- 
tate.    We  think  that  the  legislature  by  this  provision  intended 
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to  provide  a  trustee  to  close  up  the  partnership  upon  the  death 
of  a  member  of  the  firm,  and  that  the  statute  creates  a  trust 
in  the  surviving  partner  which  he  has  no  power  to  transfer  to 
another  except  as  it  is  transferred  by  his  refusal  to  admin- 
ister upon  the  partnership  estate,  in  which  event  it  is  trans- 
ferred by  operation  of  law  to  the  administrator  of  the  deceased 
partner's  estate. 

It  was  said  in  Carr  v.  Catlin,  13  Kan.  393,  in  speaking  of 
this  class  of  administrators:  "  He  is  neither  more  nor  less 
than  a  special  trustee  as  to  this  property  and  this  class  of 
debts."  The  rule  is,  that  where  a  form  of  procedifre  is  pro- 
vided by  statute,  and  the  manner  of  doing  a  particular  act  or 
thing  is  pointed  out,  it  precludes  the  doing  of  it  in  any  other 
manner  or  form.  If  the  surviving  partner  under  our  statutes 
may  transfer  his  trust  to  an  assignee,  then  the  assignee  would 
close  up  the  entire  partnership  business  in  the  court  having 
jurisdiction  of  the  assignment  and  estate  thereunder,  and 
would  be  entirely  free  from  the  jurisdiction  of  the  probate 
court,  and  the  statute  above  cited  would  be  without  any  force 
or  eflFect.  Did  the  legislature  intend  that  this  statute  might 
be  regarded,  or  not,  at  the  pleasure  of  the  surviving  partner? 
We  think  not.  This  means  of  winding  up  a  partnership  busi- 
ness has  been  prescribed  by  the  legislature,  and  in  the  absence 
of  any  proof  of  the  statutes  of  Illinois  to  the  contrary,  we  must 
presume  that  this  is  the  manner  of  closing  up  partnership  es- 
tates in  that  state.  We  therefore  think  the  court  erred  in  per- 
mitting the  second  assignment  to  be  given  in  evidence,  as  it 
gave  the  plaintiflf  no  authority  or  right  to  commence  the  action. 

As  this  case  goes  back  for  a  new  trial,  it  may  be  proper  to 
say  that  we  think  the  notes  sued  on  in  this  action  being  guar- 
anteed by  the  defendant  made  him  jointly  liable  with  the 
makers  of  the  notes  upon  default  of  payment,  and  he  could 
be  sued  with  the  makers  or  without  them.  His  liability  is 
just  the  same  as  if  he  had  indorsed  the  notes  in  blank,  waiv- 
ing demand,  notice,  and  protest;  and  no  default  of  the  payees 
or  holders  of  the  notes  in  not  bringing  an  action  to  collect  tiie 
same  could  excuse  the  guarantors  from  payment.  If  they  had 
desired  to  protect  themselves,  they  could  have  paid  the  notes^ 
and  then  had  their  remedy  against  the  makers,  and  thereby 
secured  themselves  against  loss. 

It  is  therefore  recommended  that  the  judgment  of  the  court 
below  be  reversed,  and  the  cause  remanded  for  a  new  trial. 

It  is  so  ordered. 
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Partnership.  —  One  partner  has  no  implied  anthority  to  make  an  assign- 
ment for  the  benefit  of  creditors  of  the  partnership  property,  and  such  an 
assignment  would  be  void,  unless  the  other  partners  are  incapable  of  assent- 
ing, either  by  absence  or  otherwise:  Loeb  v.  Pierpont,  58  Iowa,  469;  43  Am. 
Rep.  122;  and  Anderson  v.  Tompkins,  1  Brock.  456,  therein  cited  and 
quoted.  So  when  one  partner  absconds,  and  leaves  the  partnership  insol- 
vent, the  other  may  then  make  a  valid  assignment  of  the  partnership  prop- 
erty for  the  firm  creditors:  Sullivan  v.  Smith,  15  Neb.  476;  48  Am.  Rep.  354. 
One  joint  debtor  cannot  execute  an  assignment  of  joint  property  so  as  to 
pass  title  to  the  assignee:  Cfaies  v.  Andrews,  37  N.  Y.  657;  97  Am.  Deo.  764. 
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Aeby  v.  Hall. 

rsi  Maink,  17.J 
PUKOirAL    AKV  AOENT. — ShIP's    HusBAND    HAS    Ko    BlOHT    TO    BOSRO'W 

Monet  on  the  vessel's  accoant,  unless  expressly  autbomed  by  ber  own- 
ers, and  in  tbe  absence  of  sncb  antbority,  tbey  cannot  be  held  liable  for 
money  so  borrowed  by  him. 

Pbinoifal  and  Agknt  —  Ratifioation  or  Unaxtthobized  Act.  —  Where  a 
ship's  bnsband  has  borrowed  money  on  the  vessel's  account  without  the 
authority  of  the  owners,  the  latter  cannot  be  held  to  have  impliedly 
ratified  such  act  merely  because  the  borrowed  money  has  been  expended 
in  making  repairs  upon  the  vessel. 

Shifpino  —  Remedy  of  Co-owners  of  Vessels  fob  Contbibutions  fob 
Advances.  —  One  co-owner  of  a  vessel  cannot  maintain  an  action  at  law 
against  the  other  owners  jointly  to  recover  for  contributions  for  ad- 
vances.  The  joint  remedy  exists  only  in  equity,  and  an  assignee  of  such 
owner  has  no  greater  right  than  his  assignor. 

Assumpsit  by  Charles  A.  Arey,  assignee  of  Amos  S.  Arey, 
against  S.  P.  Hall  and  the  other  owners  of  the  schooner  J.  G. 
Stover. 

Wiawell,  King,  and  Peters,  for  the  plaintiff. 

Charles  P.  Stetson  and  0.  F.  Fellows,  for  the  defendants. 

Peters,  C.  J.  The  claim  here  in  suit  is  for  money  had  and 
received  by  the  defendants  of  a  person  who  sues  in  the  name 
of  an  assignee.  It  will  be  convenient  to  speak  of  such  person 
as  the  plaintiff. 

He  and  the  numerous  defendants  were,  in  1885,  owners  as 
tenants  in  common  of  a  schooner  which  hailed  from  Bucks- 
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port,  where  the  owners  resided.  One  of  the  owners,  S.  P.  Hall, 
was  ship's  husband.  In  May  of  that  year  the  vessel  went 
ashore  on  Nantucket,  and  bills  were  incurred  for  her  preserva- 
tion and  repair.  Hall,  then  in  good  financial  credit,  without 
the  knowledge  or  authority  of  his  associates,  procured  from  the 
plaintiff,  at  the  plaintiff's  suggestion,  seven  hundred  dollars 
with  which  to  pay  the  bills  on  the  vessel,  giving  his  own  note 
therefor,  reading  as  follows:  — 
"  $700.  BucKSPOBT,  May  28,  1885. 

"Borrowed  and  received  of  A.  S.  Arey  seven  hundred  dol- 
lars to  pay  bills  on  the  schooner  J.  G.  Stover,  it  being  for 
wreckers  and  repairs  bills,  payable  on  demand,  and  interest. 

"S.  P.  Hall, 
"Agent  for  schooner  J.  G.  Stover  and  owners." 

Hall  placed  the  money  in  bank  to  his  private  credit  with 
one  or  two  hundred  dollars  of  other  money,  and  paid  the 
bills  by  drawing  checks  on  the  bank  account  for  their  respect- 
ive amounts.  He  did  not  at  the  time  place  the  borrowed 
funds  to  the  credit  of  the  owners,  nor  render  it  to  them  in  any 
account  until  after  his  insolvency  and  failure  occurred,  two 
years  afterwards.  Hall  owed  the  owners  three  hundred  dol- 
lars for  the  vessel's  earnings  when  he  borrowed  of  plaintiff, 
and  thirteen  hundred  dollars  when  he  failed,  exclusive  of  the 
borrowed  money.  The  plaintiff  made  no  demand  for  his 
money,  not  needing  it  for  his  own  use,  until  this  suit  was 
instituted. 

The  plaintiff  endeavors  (in  the  name  of  the  assignee)  to 
maintain  the  action  by  proving  that  the  money  he  loaned  to 
Hall  was  actually  expended  to  pay  the  bills  against  the  ves- 
sel. 

It  is  not  pretended  that  Hall  was  authorized  to  borrow  the 
money  on  the  personal  credit  of  the  owners.  Clearly,  he  was 
not.  If  he  could  borrow  money  for  one  purpose,  he  might  use 
it  for  another  purpose,  and  therefore  the  law  does  not  invest  a 
ship's  husband  with  such  authority.  Of  course  he  might  be 
expressly  authorized  by  the  owners  to  borrow.  He  may  con- 
tract bills  against  the  vessel,  though  he  may  not  borrow  money 
on  the  vessel's  account  to  pay  them:  3  Kent's  Com.  187; 
Story  on  Agency,  9th  ed.,  sec.  35,  and  note;  1  Bell's  Com., 
6lh  ed.,  504. 

The  plaintiff,  however,  contends  that  he  is  entitled  to  re- 
cover upon  another  ground,  which  is,  that  the  owners  have 
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enjoyed  the  benefit  of  the  money  in  the  payment  of  their  debts, 
and  cannot  retain  that  benefit  without  rendering  to  the  plain- 
tiff compensation  therefor.  It  is  contended  that  the  defend- 
ants, by  refusing  restitution,  have  ratified  the  act  of  their 
agent.  It  is  not  diflBcult  to  see  that  such  a  sweeping  proposi- 
tion would  almost  entirely  subvert  the  principles  of  agency 
before  mentioned.  It  makes  the  principal  liable  in  all  cases 
for  unauthorized  borrowings  by  his  agent,  provided  the  agent 
expends  the  money  in  the  management  of  the  principal's  busi- 
ness, regardless  of  the  existence  of  any  equities  or  necessities 
which  should  exonerate  the  principal  from  making  restitution. 

It  is  well  settled,  as  a  general  rule,  that  a  person  who  hag 
received  the  benefit  of  the  money  or  property  of  another  is  not 
liable  to  such  person  therefor,  in  the  absence  of  contract  be- 
tween the  parties,  if  there  be  any  ground  upon  which  the 
money  or  property,  or  its  benefit,  may  be  rightfully  retained 
by  its  possessor  without  accounting  to  the  owner.  Ratifica- 
tion of  another's  act  does  not  result  in  such  case.  It  is  the 
wrongful  keeping  of  another's  property  which  creates  liability 
to  him. 

There  are  several  reasons  why  this  rule  is  applicable  to  the 
facts  of  the  present  case. 

In  the  first  place,  it  is  at  least  doubtful  if,  in  a  legal  sense, 
it  was  plaintiflF's  money  that  went  to  the  benefit  of  the  defend- 
ants. It  was  legally  loaned  to  Hall.  Hall  was,  and  still  is, 
liable  on  the  note.  As  one  of  the  owners  he  surely  does  not 
wrongfully  retain  the  money.  He  merely  neglects  to  pay  his 
note.  There  is  a  difference  between  money  which  has  no 
ear-mark,  and  other  property:  Dwinel  v.  Sawyer,  53  Me.  24; 
Thatcher  v.  Pray,  113  Mass.  291. 

It  was  held  in  White  v.  Sanders,  32  Me.  188,  that  if  one 
wrongfully  sell  the  plaintifi''s  goods,  the  receipt  of  money  from 
him  by  the  plaintiff  on  account  of  the  goods  would  not  be  a 
ratification  of  the  sale,  provided  the  plaintifi"  would  have  a 
right,  without  ratifying  the  sale,  to  keep  the  money.  Hastings 
V.  Bangor  House  Proprietors,  18  Id.  436,  is  a  marked  illustra- 
tion of  the  same  principle. 

One  reason  why  the  defendants  are  not  wrongfully  with- 
holding the  borrowed  money  is,  that  they  are  unable  to  restore 
it.  It  has  gone  into  the  vessel  without  the  defendants  know- 
ing they  were  receiving  the  plaintiff''s  money.  It  was  held  in 
Davis  V.  School  District,  24  Me.  349,  that  a  school  district  can- 
not be  considered  as  promising  to  pay  for  unauthorized  repairs 
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on  their  school-house  by  using  it  afterwards.  They  could  re- 
store what  they  had  received  only  by  an  abandonment  of  their 
property,  and  that  they  were  not  obliged  to  do:  School  District 
V.  JEtna  Ins.  Co.,  62  Me.  330. 

Further,  the  defendants'  condition  has  become  changed, 
without  notice  of  the  plaintiff's  claim.  Instead  of  being  in- 
debted to  the  ship's  husband,  he  has  become  a  debtor  to  them 
in  a  larger  sura  than  the  plaintiff's  claim,  and  is  insolvent. 
The  plaintiff  has  slept  on  his  claim:  Bryant  v.  Moore,  26  Me. 
84;  45  Am.  Dec.  96. 

The  town  cases,  relied  on  by  the  plaintiff,  properly  under- 
stood, are  not  inconsistent  with  these  views,  and  do  not  sup- 
port the  plaintiff's  contention.  In  the  first  of  them  the  doctrine 
was  rather  too  broadly  stated  (72  Me.  522),  and  in  Lincoln  v. 
Stockton,  75  Id.  141,  some  qualification  of  the  doctrine  of  pre- 
vious cases  was  intended;  and  in  Otis  v.  Stockton,  76  Id.  506^ 
the  doctrine  is  enunciated  more  satisfactorily. 

Another  difficulty  which  is  in  the  way  of  a  recovery  in  this 
action  is,  that  no  action  at  law  for  contributions  for  advances 
by  one  owner  can  be  maintained  against  the  other  owners 
jointly.  A  joint  remedy  must  be  in  equity.  And  the  assignee 
can  have  no  greater  right  in  this  respect  than  the  assignor. 
An  owner  cannot  enlarge  his  claim  against  co-owners  by  sell- 
ing it. 

Plaintiff  nonsuit.  

Power  of  Master  to  Pledge  Ship's  CREDrr  for  borrowed  moneyt 
Steams  v.  Doe,  12  Gray,  482;  74  Am.  Dec.  608,  and  note. 

Liability  or  Part  Owner  of  Ship  for  repairs  made  thereon  by  another 
part  owner:  Elder  v.  Larrabee,  45  Me.  590;  71  Am,  Dec,  567,  and  note  722;. 
note  to  Donnell  v.  Waish,  88  Am.  Dec.  364  et  seq. 


Inhabitants  of  Monson  v.  Tripp. 

[81  Maine,  24.] 

Municipal  Corporations  —  Aothoritt  of  Town  Tbeasitrer  to  Convet 
Lands.  —  A  town  treasurer  cannot,  of  his  own  volition,  and  without  ex- 
press authority  from  the  town,  convey  its  title  to  land;  and  a  note  given 
in  payment  of  such  unauthorized  conveyance  is  without  consideration 
and  void 

Mitnicipal  Corporation  —  Authoritt  of  Town  Treasurer  to  Convey 
Lands  —  Estoppel.  —  Where  a  town  treasurer  has  conveyed  town  land 
without  authority,  and  accepted  a  note  in  payment,  the  fact  that  he 
conveyed  other  portions  of  the  land  to  other  parties  does  not  constitnta^ 
an  estoppel  to  setting  up  the  invalidity  of  the  note  in  an  action  thereon. 
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/.  F.  Sprague,  for  the  plaintiffs. 
Henry  Hudson,  for  the  defendants. 

Peters,  C.  J.  The  defendants  are  sued  upon  a  note  given 
by  them  to  the  town  of  Monson  for  a  quitclaim  deed  of  a  tract 
of  land  to  which  the  town  claimed  title  under  a  tax  deed. 
The  title  of  the  town  was  utterly  worthless,  and  admitted  to 
■be  80.  The  proceedings  were  void  by  which  it  was  under- 
taken to  create  the  tax  title.  It  was  wild  land,  and  neither 
the  town  nor  its  grantees  ever  had  any  possession  of  it,  or  de- 
rived any  rents  or  profits  from  it.  It  is  also  admitted  that 
the  deed  to  the  defendants  was  made  by  a  town  treasurer 
without  any  vote  of  the  town  authorizing  a  conveyance,  and 
that  the  town  has  never  by  any  vote  ratified  the  treasurer's 
act. 

It  is  contended  that  the  note  is  without  consideration  and 
not  recoverable,  for  two  reasons:  — 

1.  Because  the  deed  failed  to  convey  any  title  whatever. 
We  do  not  concur  in  this  view.  It  is  against  our  own  de- 
cisions. Had  the  deed  been  authorized  by  the  town,  the  town 
selling  such  title  as  it  had  or  might  have,  without  any  mis- 
representation or  deceit  on  its  part,  the  contract  would  have 
been  a  legal  one:  Emerson  v.  County  of  Washington,  9  Me.  88; 
JSoper  V.  Stevens,  14  Id.  133;  Butman  v.  Hussey,  30  Id.  263. 
Equity  will  sometimes  relieve  parties  in  such  transactions,  on 
the  ground  of  mistake,  if  the  mistake  be  of  a  character  grave 
enough  to  justify  its  interposition. 

2.  The  defendants  claim  that  the  note  is  without  considera- 
tion and  void,  because  the  treasurer  possessed  no  authority  to 
convey  the  property  for  the  town.  On  this  point,  the  defense 
can  be  sustained.  An  unauthorized  deed  is  not  a  deed.  If  a 
treasurer  can,  of  his  own  volition,  convey  away  the  doubtful 
titles  of  his  town,  he  may  convey  all  its  titles  and  property  in 
the  same  way.  He  is  not  invested  with  any  such  privilege, 
and  his  act  in  this  instance  was  unquestionably  void. 

The  plaintiffs  contend  that  the  defendants  are  estopped  to 
eet  up  this  point  of  defense,  because  of  their  after  conveyances 
of  some  portions  of  the  same  land  to  other  persons,  the  de- 
fendants obtaining  about  twenty-five  dollars  in  all  from  such 
persons.  That  was  a  matter  between  the  defendants  and  third 
persons,  in  no  way  affecting  the  town;  and  the  fairness  of 
their  after  dealings,  and  the  question  whether  those  dealings 
resulted  in  losses  or  profits,  we  cannot  take  into  considera- 
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tion.    Nor  does  the  bringing  of  a  suit  on  the  note  by  some, 
town  oflBcer,  without  any  vote  or  instruction  from  the  town^ 
establish  any  liability  upon  the  defendants:  Bliss  v.  Clark,  1ft- 
Gray,  60. 
Judgment  for  defendants. 


CiTT  Officer  caitnot  Make  Contract  regarding  land  on  behalf  of  the- 
city  without  express  authority:  Providence  v.  Miller,  11  R.  I.  272;  23  Am. 
Rep.  453.  A  town  officer  never  has  authority  to  contract  for  the  town  a» 
its  agent,  except  where  he  is  given  express  authority:  Petersburg  v.  Mapj^nt 
14  111.  193;  66  Am.  Deo.  601;  1  Dillon  on  Municipal  Corporations,  seoa.  445^ 
447. 


Field  v.  Cappers. 

[81  MAiint,  86.] 

Pleadiko  AiTD  Practice.  —  Plea  of  Release  Pms  Darrxht  CoirmfrAKO* 
is  defective  unless  it  alleges  the  time  and  place  when  and  where  th* 
release  was  made  and  delivered,  and  the  day  of  the  last  continnance.  or 
that  there  wais  a  continuance. 

Pleading  and  Practice —  Flea  Ptna  Darrein  Continuance  —  Re- 
pleader. —  Where  plea  of  release  pvis  darrein  eontinttanee  is  held  bad 
on  demurrer,  a  repleader  on  terms  may  be  granted  in  the  discretion  ol 
the  court. 

F.  E.  Southard,  for  the  plaintiff. 
E.  W.  Whitehoiise,  for  the  defendant. 

Peters,  C.  J.  This  action  of  assumpsit  on  an  account  an- 
nexed comes  from  a  municipal  court  to  the  Kennebec  superior 
court  by  appeal.  In  the  appellate  court,  the  defendant  pleaded 
puis  darrein  continuance,  a  release  since  the  general  issue  was 
pleaded  in  the  court  below,  the  plaintiff  demurring  to  such 
plea. 

Great  certainty  is  required  in  pleas  of  this  description,  m 
both  substance  and  form.  It  is  easy  to  draught  a  correct  plea 
of  the  kind,  inasmuch  as  recourse  to  the  forms  which  have  been 
universally  approved  for  a  century  will  furnish  safe  guidance. 

The  plea  here  is  defective,  in  that  no  place  is  alleged  where 
the  release  was  made  or  delivered;  time  and  place  should  be 
alleged:  Cummings  v.  Smith,  50  Me.  568;  79  Am.  Dec.  629. 

It  is  defective,  in  that  it  does  not  state  the  day  of  the  last 
continuance,  or  that  there  ever  was  a  continuance.  Such  a 
statement  in  some  form  is  indispensable  under  our  system 
composed  of  common-law  forms,  whilst  it  may  not  be  so  in 
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fiome  courts  which  are  constantly  open,  and  do  not  adjourn 
from  term  to  term :  So  held  in  City  of  Augusta  v.  Moulton,  75 
Me.  551. 

The  plea  is  otherwise  uncertain,  involved,  and  confused, 
and  vitally  defective. 

While  the  demurrer  must  be  adjudged  good  and  the  plea 
bad,  it  would  be  in  the  furtherance  of  justice  to  accord  to  the 
■defendant  the  right  of  repleader  on  payment  of  costs  accruing 
since  the  plea  was  filed;  on  failure  to  do  which,  judgment 
in  the  action  to  go  against  the  defendant.  This  concession 
to  the  defendant  is  allowable  in  the  discretion  of  the  court. 
It  was  so  held  in  the  case  last  cited. 

Demurrer  sustained.  Plea  bad.  Repleader  allowed  upon 
terms.  

Plea  Puis  Darrein  Contutuance  must  have  the  same  certainty  as  to  time 
and  place  as  other  pleas;  if  it  does  not  allege  the  day  on  which  the  matter 
pleaded  happened,  it  is  bad:  Cumminga  v.  SmWi,  50  Me.  668;  79  Am.  Deo.  629, 
and  note  631. 


Croswell  V.  Labree. 

rsi  Mains,  44.J 

Negotiable  Instruments — Alteration  or  Note.  —  The  unauthorized 
alteration  of  a  note  by  inserting  in  it  the  words  "or  bearer"  after  the 
name  of  the  payee  will  not  avoid  it,  if  done  iimocently,  without  fraudu- 
lent or  improper  motive. 

Negotiable  Instruments — Alteration  of  Note — Burden  ofProoi*. — 
The  unauthorized  alteration  of  a  note  by  inserting  the  words  "or 
bearer "  after  the  name  of  the  payee  is  a  material  alteration,  and  the 
burden  of  proof  is  on  the  holder  to  show  that  the  alteration  was  inno- 
cently  made. 

Action  on  a  promissory  note.    Verdict  for  plaintiff. 

Joseph  C.  Holviany  for  the  plaintiff. 

E.  0.  Greenleaf,  for  the  defendant. 

Peters,  C.  J.  The  note  in  controversy  contains  the  promise 
of  the  defendant  to  pay  "to  the  order  of"  J.  G.  Timberlake 
"  or  bearer  "  a  sum  of  money,  and  was  indorsed  by  the  payee 
to  the  plaintiff.  The  defense  at  the  trial  was  an  alleged  un- 
authorized alteration  of  the  note  by  inserting  in  it  the  words 
"  or  bearer." 

The  judge  at  the  trial  ruled  that  if  the  alteration,  though 
unauthorized,  was  made  innocently,  without  any  fraudulent 
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or  improper  motive,  it  would  not  avoid  the  note.  That  was 
correct,  and  is  well  borne  out  by  the  principle  established  in 
Milbery  v.  Storer,  75  Me.  69;  46  Am.  Rep.  361. 

The  further  instruction  was  given  that  the  burden  of  proof 
was  on  the  defendant  (the  maker)  to  satisfy  the  jury  that  the 
note  was  improperly  altered.  We  are  of  opinion  that  this 
instruction  was  not  correct.  The  act  of  alteration  was  appar- 
ently fraudulent.  A  wrongful  act  naturally  indicates  a  wrong- 
ful intent,  and  requires  explanation  to  excuse  it.  The  holder 
of  a  note  must  show  that  an  alteration  proved  or  admitted 
was  made  innocently.  Otherwise  it  would  follow  that,  in  the 
case  of  the  most  glaring  forgeries  by  alteration  of  negotiable 
paper,  the  party  sought  to  be  charged  thereon  must  explain 
the  motive  of  the  forger.  In  the  case  cited  it  is  declared  that 
alteration  is  prima  facie  evidence  of  fraudulent  intent,  but 
that  it  may  be  rebutted  and  disproved. 

The  alteration  in  the  present  instance  was  a  material  one. 
It  undertook  to  foist  a  contract  on  the  maker  not  made  by 
him.  It  changed  the  obligation  as  an  instrument  of  evidence: 
Chadwick  v.  Eastman^  53  Me.  12;  Hewins  v.  Cargill,  67  Id. 
654.  It  was  held  in  Dodge  v.  Haskell,  69  Me.  429,  that  the 
burden  is  on  the  plaintiff  to  explain  any  apparent  material 
alteration  of  a  note,  so  far  as  it  does  not  sufficiently  explain 
itself  to  the  minds  of  a  jury. 

Exceptions  sustained. 


Unauthorized  Addition  of  Words  "  Ob  Bkaber  "  to  note  avoids  it  as 
to  the  maker:  McCauley  v.  Gordon,  64  Ga.  221;  37  Am.  Rep.  68.  And  as  to 
what  is  a  material  alteration  and  its  e£fect:  Fordyce  t.  Kosminski,  49  Ark.  40; 
4  Am.  St.  Rep.  18,  and  note  25. 

BuRDBN  OF  Proof  is  upon  Partt  producing  a  note  which  appears  to 
have  been  altered  in  a  material  part  to  show  the  legality  of  the  instrument: 
Clark  V.  Eckstein,  22  Pa.  St.  607;  62  Am.  Dec.  307;  Simpson  v.  Stackhouae,  9 
Pa.  St.  186;  49  Am.  Deo.  554,  and  note  667;  Harrii  t.  Bank  qf  Jackaonville, 
22  Fla.  501;  1  Am.  St.  Rep.  201. 
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Insurance  —  False  Representations  Regarding  Health  in  Policy.  — 
The  insured  was  confined  by  childbirth  in  November,  1887;  was  sick  of 
typhoid  fever  in  January,  1888,  from  which  she  got  up  some  time  in 
March  following.  She  applied  for  insurance  March  1,  1888,  was  ex- 
amined by  the  company  April  18,  1888,  and  her  application  approved  th© 
22d  of  the  same  month.  On  May  12,  1888,  her  physician  found  her 
weak,  coughing,  and  sick  with  consumption,  which  caused  her  death  on 
July  21,  1888.  In  her  application  she  stated  that  she  then  was  in  good 
health,  and  that  she  had  usually  had  good  health,  and  in  a  suit  to  cancel 
the  policy,  the  jury  found  she  believed  her  statements  to  be  true,  but  thia 
court  holds  that  such  finding  is  not  supported  by  the  evidence,  and  or- 
ders the  policy  annulled. 

Insurance  —  What  is  Good  Health.  —  The  health  of  body  required  at 
the  time  of  making  application  for  insurance  to  make  the  policy  at- 
tach is  not  perfect  and  absolute  health,  nor  must  it  exclude  all  disorders 
or  infirmities  which  may  possibly  shorten  life.  Only  an  ordinary  and 
reasonable  degree  of  health  is  required,  and  this  question  is  generally  to 
be  determined  by  the  jury. 

George  C.  and  Charles  E.  Wing,  for  the  complainants. 

D.  J.  McOillicuddy^  for  the  defendant. 

Peters,  C.  J.  The  complainants,  by  this  bill,  seek  to  have 
canceled  a  life  insurance  policy,  issued  by  them  to  Alice  J. 
Parks  for  the  benefit  of  her  husband.  It  is  claimed  that  the 
policy  was  wrongfully  obtained,  or  improvidently  issued.  She 
has  died  since  this  proceeding  was  instituted.  The  policy  be- 
ing for  the  benefit  of  the  husband,  the  bill  may  be  continued 
against  him  as  her  survivor. 

The  ground  upon  which  the  bill  seeks  a  cancellation  of  the 
policy  is,  that  she  falsely  stated  in  her  application  that  she 
was  at  that  date  in  good  health,  and  that  she  had  usually  had 
good  health.  She  declares  at  the  close  of  her  application, 
which  is  made  a  part  of  the  policy,  that  she  warrants  all  her 
statements  in  general  and  particular  to  be  true  to  her  best 
knowledge  and  belief,  and  that  any  untrue  or  fraudulent  state- 
ment or  concealment  of  facts  by  her  shall  forfeit  and  cancel 
all  rights  to  any  benefit  under  the  policy. 

The  questions  of  fact,  whether  she  had  good  health  when 
insured,  and  whether  she  usually  had  good  health,  were  sub- 
mitted to  a  jury,  which  found  in  her  favor.  The  motion  is,  by 
the  complainants,  not  only  to  set  the  verdict  aside,  but  that 
the  court,  notwithstanding  the  verdict,  shall  declare  the  policy 
to  be  void.     The  judge  has  reported  the  evidence  on  this  mo- 
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tion  to  the  full  court,  for  its  decision  of  the  questions  pre- 
sented. 

Possibly  a  question  exists  as  to  whether  her  answers  in  the 
application  are  warranties  or  representations,  and  nice  distinc- 
tions may  be  found  in  the  decided  cases  between  the  two  kinds 
of  contract.  But  that  is  immaterial  here,  as  in  either  case  the 
policy  should  be  declared  void,  if  the  statements  were  untrue. 
It  matters  not  whether  they  were  warranted  to  be  true,  or 
merely  represented  to  be  true,  if  in  fact  untrue:  Campbell  v. 
Life  Ins.  Co.,  98  Mass.  381;  2  Parsons  on  Contracts,  6th  ed., 
465,  and  cases. 

The  insured  was  about  twenty-four  years  old,  had  three 
children,  one  about  six  months  old,  when  her  application  was 
made.  She  was  confined  by  the  birth  of  her  infant  in  Novem- 
ber, i887,  and  was  sick  of  typhoid  fever  in  January,  1888,  from 
which  she  got  up  some  time  in  March  afterwards.  Her  appli- 
cation is  dated  March  1,  1888;  she  was  examined  by  the  med- 
ical agent  of  the  company  on  April  18th,  and  her  application 
was  approved  by  the  company  on  April  22d,  On  May  12, 
1888,  her  physician  was  called,  who  found  her  weak,  with  a 
cough,  and  sick  with  consumption,  from  which  disease  she 
died  on  the  21st  of  July  afterwards. 

The  complainants  contend  that  she  was  sick  of  incipient 
consumption  as  early  as  when  her  application  was  tendered 
to  the  company,  and  that  she  never  really  recovered  from  the 
eflfects  of  the  fever  with  which  she  was  afflicted  at  the  begin- 
ning of  the  year.  These  positions  are  denied  by  the  other 
side. 

The  usual  question  arises  as  to  what  is  good  health,  and  as 
we  find  no  statement  of  the  law  on  the  question  more  satisfac- 
tory than  that  of  Professor  Parsons,  summarized  from  the  au- 
thorities, we  quote  from  it  as  expressive  of  our  views  on  the 
subject:  "The  health  of  the  body  required  to  make  the  policy 
attach  does  not  mean  perfect  and  absolute  health;  for  it  may 
be  supposed  that  this  is  seldom  to  be  found  among  men.  'We 
are  all  born,'  said  Lord  Mansfield,  *  with  the  seeds  of  mortal- 
ity in  us.'  Nor  can  there  be  any  other  definition  or  rule  as  to 
this  requirement  of  good  health  than  that  it  should  mean  that 
which  would  ordinarily  and  reasonably  be  regarded  as  good 
health.  Nor  should  we  be  helped  by  saying  that  this  good 
health  must  exclude  all  disorders  or  infirmities  which  might 
possibly  shorten  life;  for,  as  has  been  well  said  in  an  instruct- 
ive English  case,  that  may  be  said  of  every  disorder  or  infirm- 
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ity.  But  it  must  obviously  be  very  diflficult  to  determine 
questions  like  these  by  any  general  rule.     And  it  is  the  usual 

practice  of  courts  to  leave  these  questions  to  the  jury 

"Courts  and  juries  usually,  and  we  think  properly,  construe 
these  questions  and  answers  quite  liberally  in  favor  of  the 
answerer,  and  quite  strictly  against  the  insurers,  unless  there 
be  a  reasonable  suspicion  of  fraud.  The  good  faith  of  the  an- 
swers should  be  perfect.  The  presence  of  it  goes  very  far  to 
protect  a  policy,  while  a  want  of  it  would  be  an  element  of 
great  power  in  the  defense":  2  Parsons  on  Contracts,  6th  ed., 
465. 

There  is  obviously  a  close  line  between  incipient  disease, 
-disease  in  its  first  stages,  and  merely  a  bodily  condition  which 
is  susceptible  to  the  contraction  of  disease.  A  weak  person 
may  be  well,  and  a  strong  person  sick.  And  of  course  a  per- 
•fion  may  have  a  disease  upon  him  without  knowing  it.  The 
complainants  contend  that,  whether  the  insured  knew  or  ap- 
preciated the  fact  or  not,  there  was  an  unbroken  connection 
between  the  fever  and  the  consumption,  one  running  into  the 
other,  the  effect  of  which  caused  death,  and  that  it  was  im- 
•possible  that  she  was  in  good  health  when  insured.  We  are 
80  strongly  impressed  that  the  jury  have  committed  error  in 
their  findings,  we  think  the  verdict  should  be  set  aside,  and 
the  case  decided  without  committing  it  to  a  jury  again.  It 
would,  to  our  minds,  be  flagrant  injustice  to  other  policy 
holders,  on  the  facts  presented,  and  evidently  no  other  ma- 
terial facts  are  attainable,  to  allow  this  policy  to  stand: 
Larrahee  v.  Grant,  70  Me.  79.  We  think  the  bill  should  be 
sustained  without  costs,  the  policy  annulled,  and  all  premiums 
Teceived  be  returned. 

Decree  accordingly. 

Good  Health,  What  is.  —  A  statement  by  a  party  applying  for  life  in- 
surance that  he  is  in  "  good  health  "  does  not  mean  that  he  is  in  a  condition 
of  perfect  health.  If  such  were  its  meaning,  there  is  no  policy  conditioned 
upon  a  statement  of  good  health  being  given  that  would  be  valid,  since  no 
one,  no  matter  how  robust  he  may  appear,  is  in  perfect  health.  There  is  no 
one  in  whom  there  are  not  some  seeds  of  disease.  Evidently  the  whole  struc- 
ture of  life  insurance  rests  on  this  assumption,  since  if  death  was  not  in  all 

-  eases  a  probable  contingency,  life  insurance  would  not,  and  could  not,  exist. 
Thus,  in  an  early  case,  the  policy  contained  a  warranty  that  the  insured  was 
in  good  health  when  the  policy  was  executed.  On  the  trial,  it  was  shown 
that  the  insured  was  troubled  with  spasms  and  cramps,  from  violent  fits  of 
gout,  but  was  in  as  good  health  when  the  policy  was  executed  as  be  had  been 

•lor  a  long  time  before.     It  was  also  shown  that  the  spasms  and  convulsions 
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were  symptoms  incident  to  gont.  Lord  Mansfield  instructed  the  jury  that 
"by  the  present  policy,  the  life  is  warranted  to  some  underwriters  'in 
health,'  to  others  'in  good  health,'  and  yet  there  is  no  diflference  in  point  of 
fact.  Such  a  warranty  can  never  mean  that  a  man  has  not  the  seeds  of 
disorder.  We  are  all  born  with  the  seeds  of  mortality  in  us.  A  man  sub- 
ject to  the  gout  is  a  life  capable  of  being  insured,  if  he  has  no  sickness  at 
the  time  to  make  it  an  unequal  contract. "  A  verdict  was  rendered  for  plain- 
tiff:  Willis  V.  Poole,  Park  on  Insurance,  2d  Am.  ed.,  440;  Bliss  on  Life  In- 
surance, 2d  ed.,  145.  So,  in  another  case,  the  same  learned  judge  said  that 
a  warranty  of  good  health  meant  simply  that  the  applicant  was  in  a  reason- 
ably good  state  of  health,  and  was  such  a  life  as  ought  to  be  insured  on 
common  terms;  that  it  did  not  mean  that  he  was  free  from  every  infirmity, 
and  in  fact,  though  he  had  one,  the  life  still  might  be  a  good  one;  and  the 
fact  that  the  insured  had,  several  years  before,  received  a  wound  in  the  loins, 
which  so  affected  him  that  he  could  not  retain  his  urine  or  /ceces,  though  not 
mentioned  in  the  policy,  was  not  inconsistent  with  a  good  insurable  life:  Ross 
V.  Bradshaw,  1  W.  Black.  312.  And  again,  in  Waiaon  v.  Mainvxiring,  4 
Taunt.  763,  under  a  policy  containing  a  warranty  of  good  health,  with  undis- 
closed dyspepsia  as  ground  of  avoidance,  Chambre,  J.,  said:  "All  disorders 
have  more  or  less  a  tendency  to  shorten  life,  even  the  most  trifling;  as,  for 
instance,  corns  may  end  in  mortification.  That  is  not  the  meaning  of  the 
clause.  If  dyspepsia  were  a  disorder  that  tended  to  shorten  life  within  this 
exception  (good  health),  the  lives  of  half  of  the  members  of  the  profession  of 
the  law  would  be  uninsurable."  So  a  declaration  of  good  health  means  sim- 
ply that  the  declarant  is  and  has  been,  according  to  his  knowledge  and  belief, 
free  from  any  disease,  or  symptom  of  disease,  material  to  the  risk,  and  does 
not  import  a  declaration  against  any  latent,  imperceptible  disease  that  could 
be  discovered  only  by  post-mortem  examination,  or  from  symptoms  disclosing 
themselves  at  an  after  period  of  time:  Hutchinson  v.  National  Life  Assurance 
Soc.,  7  Sess.  Cas.,  2d  ser.,  467;  3  Bigelow  on  Life  and  Accident  Insurance, 
444.  Again,  such  a  warranty  is  not  vitiated  by  non-communication  by  the 
insured  that  a  few  years  before  he  was  afflicted  with  a  disorder  tending  to 
shorten  life,  if  it  appears  that  the  disorder  was  of  such  character  as  to  pre- 
vent the  insured  from  being  conscious  of  what  happened  to  him  while  sufiTer- 
ing  under  it:  Svoete  v.  Fair  lie,  6  Car.  &  P.  1;  2  Bigelow  on  Life  and  Accident 
Insurance,  244. 

In  Peacock  v.  New  York  Life  Ins.  Co.,  1  Bosw.  338,  affirmed  in  20  N.  Y. 
293,  the  court,  in  defining  the  warranty  of  good  health,  said:  "The  word 
'  health,'  as  ordinarily  used,  is  a  relative  term.  It  has  reference  to  the  con- 
dition of  the  body.  Thus  it  is  frequently  characterized  as  perfect,  good, 
indifferent,  or  bad.  The  epithet  '  good '  is  comparative.  It  does  not  re- 
quire absolute  perfection.  When,  therefore,  one  is  described  as  being  in 
good  health,  that  does  not  necessarily  nor  ordinarily  mean  that  he  is  abso- 
lutely free  from  all  and  every  ill  which  'flesh  is  heir  to.'  If  the  phrase 
should  be  so  interpreted  as  to  require  entire  exemption  from  physical  ills, 
the  number  to  whom  it  would  be  strictly  applicable  would  be  very  inconsid- 
erable. In  applying  terms  somewhat  indefinite,  reference  should  be  had  to 
the  business  to  which  they  relate.  This  rule  is  very  necessary  when  con- 
struing a  language  which,  like  ours,  is  defective  in  expression.  The  most 
important  question  on  applications  for  insurance  is,  whether  the  proponent 
is  exempt  from  any  dangerous  disease,  one  which  frequently  terminates  fa- 
tally. It  is  not  usually  deemed  an  objection  that  one  has  some  slight  physi- 
cal disturbances  of  which,  in  all  human  probabilities,  he  will  soon  be  relieved. 
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although  it  might  possibly  lead  to  a  fatal  disease.  A  slight  difficulty,  such 
as  the  sting  of  a  bee,  the  puncture  of  a  thorn,  a  boil,  or  a  common  cold,  has 
sometimes  induced  complaints  which  have  shortened  human  life;  but  this 
result  is  so  infrequent  and  improbable  that  the  mere  possibility  is  disregarded 
in  the  business  of  life  insurance.  Now,  in  the  case  under  consideration,  the 
assured,  while  admitting  that  he  had  been  afflicted  with  dyspepsia,  with 
piles,  and  occasionally  with  bleeding  piles,  palpitation  of  the  heart,  and  ner- 
vousness, and  had  then  a  temporary  cold,  asserted,  nevertheless,  that  he  was 
then  in  good  health."  The  company  accepted  the  policy  with  knowledge 
of  these  facts,  and  was  held  liable.  Again,  in  MoJTison  v.  Wisconsin  etc.  Life 
Ina.  Co.,  59  Wis.  162,  it  is  said  that  the  term  "sound  health,"  as  used  in 
contracts  of  assurance,  does  not  import  absolute  freedom  from  bodily  infirm- 
ity or  tendency  to  disease.  Thus  "a  touch  of  dyspepsia  coming  on,"  which 
manifests  itself  only  at  long  intervals,  which  yields  readily  to  medical 
treatment,  and  which  is  not  shown  to  have  been  organic  or  excessive,  is  not 
inconsistent  with  a  representation  that  the  person  so  affected  is  in  sound 
health;  and  again,  the  court,  in  speaking  of  a  warranty  of  this  kind,  said 
that  in  construing  a  policy  of  life  insurance,  it  must  be  generally  true  that 
before  any  temporary  ailment  can  be  called  a  disease,  it  must  be  such  as  to 
indicate  a  vice  in  the  constitution,  or  be  so  serious  as  to  have  some  bearing 
upon  general  health  and  the  continuance  of  life,  or  such  as,  according  to  the 
common  understanding,  would  be  called  disease:  CusJiman  v.  United  States 
Life  Ins.  Co.,  70  N.  Y.  77;  and  to  the  same  effect,  Ulinois  etc.  Society  v.  Win- 
throp,  85  111.  537.  Thus  the  mere  fact  that  the  assured,  shortly  after  the 
policy  was  given,  was  stricken  with  the  disease  which  ultimately  caused  his 
death,  does  not  disprove  the  fact  that  he  was  in  good  health  at  and  previous 
to  the  time  that  the  policy  was  effected:  Electric  Life  Ins.  Co.  v.  Fahrenhrug, 
68  Id.  463. 

The  term  "  good  health,"  as  used  by  an  applicant  for  life  insurance,  means, 
says  Dyer,  J.,  in  Goucher  v.  Northwestern  etc.  Ass'n,  20  Fed.  Rep.  698  (con- 
struing the  Civil  Code  of  Wisconsin),  "  that  the  applicant  is  free  from  any 
apparent  sensible  disease  or  symptoms  of  disease,  and  that  he  is  unconscious 
of  any  derangement  of  the  functions  by  which  health  can  be  tested.  The 
term  as  here  used  does  not  import  a  perfect  physical  condition.  It  would 
not  be  reasonable  to  interpret  it  as  meaning  absolute  exemption  from  all 
bodily  infirmities,  or  from  all  tendencies  to  disease.  Slight,  infrequent,  tran- 
sient disturbances,  not  usually  ending  in  serious  consequences,  may  be  con- 
sistent with  the  possession  of  good  health,  as  that  term  is  here  employed.'* 
And  see  also  Conver  v.  Plwenix  etc.  Life  Ins.  Co.,  3  Dill.  224.  In  Brown  v.  Metro- 
poliian  Life  Ins.  Co.,  65  Mich.  306,  8  Am.  St.  Rep.  894,  the  court  held  that  an 
instruction  in  the  following  language  was  proper:  "That  the  '  sound  health' 
mentioned  at  the  time  the  application  was  made  meant  a  state  of  health  free 
from  any  disease  or  ailment  that  affects  the  general  soundness  or  healthful- 
ness  of  the  system  seriously,  not  mere  temporary  indisposition  not  tending 
to  weaken  or  undermine  the  constititution  of  the  insured. "  In  this  case, 
the  assured  died  from  stoppage  of  the  menses  subsequent  to  the  insurance. 
In  the  case  of  Orattan  v.  Metropolitan  Life  Ins.  Co.,  92  N.  Y.  274,  44  Am.  Rep. 
372,  this  question  was  directly  before  the  court,  and  thoroughly  considered. 
The  conclusion  there  reached  is,  that  the  warranty  of  good  health  occurring 
in  the  description  of  an  applicant  for  life  insurance  denotes  nothing  more 
than  an  absence  of  any  known,  ostensible,  or  felt  symptoms  of  disorder;  that 
inch  a  warranty  that  a  third  person  is  in  good  health  does  not  mean  an  actual 
freedom  from  disease,  but  simply  that  such  person  has  indicated  in  his  ap- 
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pearance  and  actions  no  symptoms  or  traces  of  permanent  disorder  or  dia- 
«ase,  and  to  the  ordinary  observation  of  a  friend  or  relative  is  in  truth  welL 
Therefore  if,  from  the  appearance  of  the  insured,  he  was  in  good  health  so 
that  anybody  would  so  pronounce  him,  and  there  was  nothing  to  indicate 
the  contrary,  the  warranty  was  not  broken,  though  in  fact  the  germs  of  a 
hidden  and  lurking  disease  then  existed. 


GiLPATRiOK  V.  Glidden. 

[81  Maike,  187.1 
Wills  —  Compulsion  of  Devisbb  to  Ferfobm  Promise. — Where  a  hus- 
band expressed  to  his  wife  his  intention  of  devising  all  his  property  to 
his  own  heirs,  but  was  induced  by  her  to  sell  and  will  it  to  her,  in  form 
absolute,  upon  her  assurances  that  she  would  use  it  during  her  natural 
life,  and  at  her  death  would  devise  it  to  his  heirs,  upon  the  failure  or 
refusal  of  the  devisee  to  perform  her  agreement  after  the  death  of  the 
testator,  equity  will  decree  a  trust  in  favor  of  such  heirs,  and  convert 
the  devisee  into  a  trustee  for  their  benefit. 

Baker  and  Baker,  and  Comiah,  for  the  complainants. 

Spear  and  Clason,  and  Loring  Farr,  for  the  defendants. 

Virgin,  J.  The  plaintiffs  are  the  nephews  and  neice  and 
next  of  kin  of  the  late  Orrin  Gilpatrick,  and  the  defendants 
are  the  administrator  and  next  of  kin  of  the  widow  of  Orrin, 
neither  of  whom  left  any  children. 

The  plaintiffs  seek  to  establish  their  title  to  the  proceeds  of 
certain  real  and  personal  estate,  on  the  ground  that  Orrin, 
having  expressed  to  his  wife  his  intention  of  leaving  all  his 
property  to  his  heirs  (plaintiffs),  was  induced  by  her  to  sell 
and  will  it  to  her,  in  form  absolute,  in  sole  consequence  of  his 
reliance  upon  her  assurance  that  she  would  use  it  during  her 
natural  life  only,  and  seasonably  transfer  the  remainder  to 
his  own  heirs;  that  she  did  not  fulfill  her  agreement,  but 
died  intestate,  whereupon  the  property  descended  to  her  heirs 
instead  of  his;  and  that,  by  reason  of  the  premises,  it  became 
vested  in  her  in  trust, — to  enforce  which  trust  is  the  object  of 
this  bill. 

The  presiding  justice,  who  saw  and  heard  all  of  the  wit- 
nesses testify,  found  the  facts  in  favor  of  the  plaintiffs,  which 
finding  we  should  be  slow  to  reverse  unless  clearly  satisfied 
that  it  was  erroneous:  Young  v.  Witham,  75  Me.  536.  But 
after  a  very  careful  examination  of  the  stenographer's  report 
of  the  direct  and  uncontradicted  testimony  of  the  Gilpatricks' 
life-long,  trusted  friend  and  his  wife  and  daughter,  in  whose 


246  GiLPATKicK  V.  Glidden.  [Maine, 

family  Mrs.  G.  lived  during  four  years  of  her  'widowhood;  of 
their  family  physician  of  many  years,  their  business  adviser, 
scrivener,  and  executor  of  Mr.  G.'s  will,  and  the  writer,  at 
her  dictation,  of  what  Mrs.  G.  called  a  "certification";  of  the 
neighbor  who  purchased  the  hay  during  the  last  ten  years 
of  Mr.  G.'s  life,  and  of  her  thereafter, — all  disinterested  wit- 
nesses,— whose  testimony  of  Mr.  G.'s  frequent  expressions  to 
hir^  wife,  for  months  before  his  decease,  of  his  desire  and  in- 
tent ion  that  his  property  should  go  to  his  own  heirs;  of  her 
final  agreement  to  transfer  the  remainder  thereof  "  after  she 
was  done  with  it,"  provided  he  would  give  it  to  her  abso- 
lutely; of  her  frequent  and  freely  expressed  admissions  of 
such  agreement,  and  of  her  own  construction  of  it  as  evi- 
denced by  her  own  acts  in  executing  all  the  stipulations 
thereof,  except  the  final  transfer  of  the  remainder  of  the  prop- 
erty to  his  heirs,  and  putting  even  that  in  writing,  signed  by 
her;  and  of  the  peculiar  instructions  of  Mr.  G.  as  to  the 
phraseology  of  the  will, — not  to  use  the  word  "give," — we 
are  fully  satisfied  that  the  justice's  finding  of  facts  was  cor- 
rect, and  that  the  following,  among  other  facts,  are  clearly 
established :  — 

That  Orrin  Gilpatrick  died  in  February,  1875,  possessed  of 
a  farm  which  came  down  to  him  from  his  paternal  grand- 
father, and  of  other  property,  all  of  the  value  of  more  than  nine 
thousand  dollars,  and  which  he  desired  to  go  to  his  heirs;  that 
his  widow  died  in  1883,  leaving  property  which  she  had  owned 
in  her  own  right,  consisting  chiefly  of  monej'"  invested  in  town 
securities,  amounting  to  some  five  thousand  dollars;  that  they 
left  no  children,  but  a  widow  of  a  deceased  son;  that  the}' 
always  kept  their  individual  property  separate;  that  for  sev- 
eral months  before  his  decease  they  had  frequently  discussed 
the  mode  of  the  disposition  of  his  property,  and  as  she  had  so 
much  in  her  own  right,  he  frequently  expressed  to  her  his  in- 
tention of  giving  his  to  his  own  heirs;  that  a  short  time  before 
his  death  she  finally  induced  him  to  give  some  of  the  personal 
property  and  will  the  remainder  of  his  estate  to  her  in  form 
absolute,  upon  her  assurance  that  she  would  only  use  it,  if 
necessary,  during  her  natural  life,  pay  their  daughter-in-law 
five  hundred  dollars,  reconvey  certain  real  estate,  the  legal 
title  of  which  he  held,  to  one  Glidden,  erect  a  monument  in 
and  keep  in  repair  their  private  cemetery,  and  finally  season- 
ably transfer  all  that  remained  to  his  heirs;  that  if  she  had 
not  given  her  husband  such  assurance,  and  if  he  had  not 
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confidently  relied  upon  her  performance  of  it,  he  would  not 
have  executed  the  will  nor  given  her  the  personal  property; 
that  she  promptly  performed  all  of  the  terms  of  her  agreement, 
except  the  final  transfer  of  the  remainder,  which  she  purposely 
omitted  to  do,  although  she  had  expended  but  a  comparatively 
small  portion  of  the  property  during  her  life. 

Nor  do  we  entertain  any  doubt  of  the  soundness  of  the  law 
on  which  the  decree  appealed  from  was  based,  viz.:  a  con- 
structive trust  impressed  upon  the  property  and  the  donee 
and  devisee  converted  into  a  trustee  in  invitum,  although  not 
so  denominated  in  the  paper  title,  and  although  the  statute 
expressly  provides:  "  There  can  be  no  trust  concerning  lands 
....  unless  created  or  declared  by  some  writing  signed  by 
the  party  or  his  attorney":  R.  S.,  c.  73,  sec.  11. 

Fraud  is  infinite  in  its  varieties  and  forms;  and  while,  as^ 
Lord  Hardwicke  said,  "the  court  very  wisely  hath  never  laid 
down  any  general  rule  beyond  which  it  would  not  go  lest 
other  means  of  avoiding  the  equity  of  the  court  should  be 
found  out"  {Lawley  Y.  Hooper,  3  Atk.  278),  still  rules  have 
been  established  governing  certain  classes  of  cases  involving 
the  element  of  fraud, — such  as  that  the  fraudulent  suppres- 
sion of  a  cause  of  action  or  of  a  will  is  a  good  answer  to  the 
statute  of  limitations:  Deake,  Appellant,  80  Me.  50;  that  mar- 
ried women  and  infants  shall  not  take  advantage  of  rules 
made  for  their  protection  to  perpetrate  fraud:  Perry  on  Trusts, 
sec.  170;  and  that  the  statute  of  frauds  shall  not  be  allowed 
to  bar  a  decree  for  the  specific  performance  of  an  oral  agree- 
ment for  the  sale  and  conveyance  of  land  when  there  has 
been  such  a  part  performance  by  the  party  seeking  as  equity 
as  equity  recognizes:  Pulsifer  v.  Waterman,  73  Me.  233;  Wood- 
bury  V.  Gardner,  77  Id.  68.  And  while  the  precise  question 
involved  in  the  case  at  bar  has  never  before  arisen  in  this 
state,  the  cases  last  cited  are  analogous  thereto  in  principle; 
and  the  universally  recognized  ground  on  which  the  decisions, 
rest  is,  that  to  permit  the  statute  of  frauds  to  be  used  as  a 
bar  to  the  compulsory  performance  of  such  an  agreement  thus- 
partly  performed  would  practically  authorize  a  statute  enacted 
for  the  purpose  of  preventing  a  fraud  to  become  the  veriest 
instrument  for  perpetrating  or  protecting  a  fraud. 

So,  for  like  reason,  when  one  obtains  the  legal  title  to  real 
or  personal  estate,  either  by  will  or  otherwise,  under  circum- 
stances which  render  it  unconscientious  for  him  to  retain  it 
for  his  own  benefit,  while  in  fact  another  is  entitled  to  it,  or 
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to  some  interest  in  it,  equity  secures  to  the  latter  his  right, 
not  by  disregarding  the  former's  legal  title,  but  by  imposing 
on  him  the  duty  of  holding  and  using  his  title  for  the  real 
beneficiary. 

Applying  the  principle  to  the  facts  in  this  case,  Mr.  G.  was 
persuaded  by  his  wife  to  change  his  intention  of  leaving  his 
property  to  his  own  heirs,  and  to  give  it  to  her  by  reason  of  her 
express  promise  to  give  the  remainder  to  his  heirs,  which  she 
omitted  to  do.  His  will  was  regularly  probated,  and  the  legal 
title  passed  thereby  to  her.  His  heirs  claim  that  remainder 
because  her  conduct  operated  as  a  fraud  upon  her  husband  as 
well  as  upon  them,  and  that  by  reason  thereof  she  held  the 
property  impressed  with  a  trust  and  she  made  a  trustee. 
Equity  does  not  interfere  with  the  will;  that  remains  un- 
challenged. Nor  does  it  assume  to  set  aside  the  statute  of 
frauds  which  the  defendants  invoke.  But,  on  account  of  her 
conduct  in  procuring  the  legal  title  to  herself,  equity  does  de- 
clare that  she  cannot  conscientiously  hold  it  or  its  proceeds 
for  her  own  exclusive  benefit,  and  imposes  on  her  conscience 
the  obligation  to  hold  all  she  did  not  use  during  her  life  for 
the  benefit  of  her  husband's  heirs  (plaintiffs)  as  the  equitable 
owners  thereof,  and  the  additional  obligation  of  perfecting 
their  ownership  by  will  or  otherwise.  But  as  she  has  deceased, 
equity  can  reach  the  personal,  or  the  proceeds  of  both  real  and 
personal,  in  the  hands  of  her  personal  representatives  and  any 
of  the  real  estate  in  the  hands  of  any  subsequent  holder  who 
is  not  a  bona  fide  purchaser  thereof,  without  notice  holding  it 
relieved  of  the  trust:  Pomeroy's  Eq.  Jur.,  sees.  431,  1053. 

We  do  not  mean,  however,  that  it  is  essential  to  the  uphold- 
ing of  such  a  trust  that  a  devisee  should  have  been  an  active 
agent  in  procuring  the  devise  to  be  made  in  his  favor;  for  the 
great  current  of  English  authority  during  the  last  two  cen- 
turies, as  well  as  that  of  this  country,  holds  that,  if  either  be- 
fore or  after  the  making  of  the  will,  the  testator  makes  known 
to  the  devisee  his  desire  that  the  property  shall  be  disposed 
of  in  a  certain  legal  manner  other  than  that  mentioned  in  the 
will,  and  that  he  relies  upon  the  devisee  to  carry  it  into  effect; 
and  the  latter  by  any  words  or  acts  calculated  to,  and  which 
be  knows  do  in  fact,  cause  the  testator  to  believe  that  the  de- 
visee fully  assents  thereto,  and  in  consequence  thereof  the 
devise  is  made,  but  after  the  decease  of  the  testator  the  devisee 
refuses  to  perform  his  agreement, — equity  will  decree  a  trust 
and  convert  the  devisee  into  a  trustee,  whether,  when  he  gave 


Dec.  1888.]  Gilpatrick  r.  Glidden.  249 

his  assent,  he  intended  a  fraud  or  not,  —  the  final  refusal  hav- 
ing the  effect  of  consummating  the  fraud. 

As  this  is  the  first  case  of  this  kind  that  has  ever  arisen  in 
this  state,  and  we  have  the  English  and  American  cases  before 
us,  we  mention  some  of  them. 

Thus  as  early  as  1678,  where  a  father,  being  about  to  change 
his  will  lest  there  might  not  be  assets  enough  besides  the  lands 
settled  on  his  son  to  pay  certain  legacies  to  his  daughter,  was 
assured  by  the  son  that  he  would  pay  them  in  case  of  defi- 
ciency of  assets  if  the  will  were  not  changed,  the  son  was 
held  to  his  promise,  —  the  chancellor  remarking  that  it  was 
the  constant  practice  of  the  court  to  make  such  decrees  on 
Buch  promises:  Chamberlaine  v.  Chamberlaine,  2  Freem.  34;  2 
Abr.  Gas.  Eq.  43. 

So  in  1684,  where  her  son  promised  the  executrix  that  if  she 
would  obtain  a  new  will  naming  him  as  executor  he  would 
hold  it  in  trust  for  her,  —  which  she  did, — the  lord-keeper 
decreed  the  trust  notwithstanding  the  statute  of  frauds:  Thynn 
v.  Thynn,  1  Vern.  296. 

So  in  1689,  where  a  copy-holder,  intending  to  leave  the 
greater  part  of  his  estate  to  his  godson,  was  persuaded  by  his 
wife,  on  her  promise  to  carry  out  his  intentions,  to  give  the 
whole  to  her,  the  court,  notwithstanding  the  statute,  enforced 
the  trust:  Devenish  v.  Baines,  Ch.  Prec.  3. 

In  Oldham  v.  Litchfield,  2  Vern.  606, 2  Abr.  Gas.  Eq.  44  (1705), 
lands  were  charged  with  an  annuity,  on  proof  that  the  testator 
was  prevented  from  changing  them  in  his  will  by  a  promise 
of  payment  by  the  devisee. 

Again,  in  1747,  a  testatrix  having  given  a  bond  for  £360  to 
the  plaintiff,  afterwards  by  a  new  will  gave  it  to  another  on 
the  latter's  promise  to  give  it,  at  her  own  decease,  to  the  plain- 
tiff, and  the  performance  of  the  promise  was  decreed  against 
her  representatives,  against  the  interposition  of  the  statute  of 
frauds.  Lord  Ghancellor  Hardwicke  said:  "  I  know  of  no  case 
where  the  court  has  not  decreed  it,  whether  such  an  under- 
taking was  before  the  will  or  after This  is  not  setting 

up  anything  in  opposition  to  the  will,  but  taking  care  that 
what  has  been  undertaken  shall  have  its  effect.  A  will  being 
ambulatory,  if  the  testatrix  has  a  conversation  with  a  legatee 
wlio  promises  that  in  consideration  of  the  testator's  disposi- 
tion in  her  favor  she  will  do  an  act  in  favor  of  a  third  person, 
the  testatrix  lets  the  will  stand,  it  is  very  proper  the  person 
who  undertook  to  do  the  act  should  perform;  because  I  must 
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take  it  if  she  had  not  so  promised,  the  testator  would  have 
altered  the  will":  Drakeford  v.  Wilks,  3  Atk.  539. 

The  next  year,  a  residuary  legatee,  who  satisfied  the  testa- 
tor that  he  need  not  change  his  will  in  order  to  give  a  nephew 
one  hundred  pounds,  for  he  himself  would  pay  it,  was  held 
trustee,  and  a  trust  imposed  on  the  residue  of  the  assets. 
Lord  Chancellor  Hardwicke,  said:  "The  court  will  not  sufifer 
the  statute  to  protect  fraud  so  as  that  any  one  should  run 

away  with  a  benefit  not  intended There  is  a  breach  of 

promise,  but  attended  also  with  fraud  upon  the  testator  as 
well  as  the  plaintiff,  by  representing  as  if  there  was  no  occa- 
sion to  alter  the  will":  Reech  v.  Kennegal,  1  Ves.  Sen.  123; 
Amb.  67;  1  Wile.  227. 

So  in  1796,  instead  of  changing  his  will  with  the  avowed 
intention  of  increasing  the  annuity  to  his  wife,  the  testator 
told  his  residuary  legatee  he  would  "leave  it  to  his  generosity 
to  pay  it  as  he  promised," — and  a  trust  was  imposed  on  the 
residue  of  the  assets.  The  master  of  the  rolls  said:  "The 
word  'generosity'  cannot  be  construed  to  take  away  the  effect 
of  a  solemn  desire  of  the  testator  coupled  with  the  promise  of 
the  defendant.  The  defendant  had  no  intention  of  fraud  at 
that  time,  for  he  desired  the  testator  to  make  a  new  will. 
Leaving  it  to  his  '  generosity '  is  leaving  it  to  his  honor  and 

conscience The  question  is,  whether,  by  reposing  that 

trust  in  the  defendant,  the  testator  was  not  prevented  from 
making  a  new  will.  The  defendant  ought  to  have  told  him 
that  if  he  did  not  make  a  new  will  he  would  not  do  it.  In- 
stead of  that,  he  promised  to  do  it,  upon  which  the  testator 
refused  to  make  a  new  will":  Barrow  v.  Greenoughy  3  Ves. 
152. 

In  1804,  Lord  Eldon  said:  "If  a  father  devises  to  his 
youngest  son,  who  promises  that  if  the  estate  is  devised  to 
him  he  will  pay  ten  thousand  pounds  to  the  eldest  son,  this 
court  would  compel  the  former  to  discover  whether  that  passed 
by  parol ;  and  if  he  acknowledged  it,  even  praying  the  benefit 
of  the  statute,  he  would  be  a  trustee  to  the  value  of  ten  thou- 
sand pounds":  Strickland  \.  Aldridge,  9  Ves.  516. 

And  the  like  result  is  brought  about  by  the  silent  assent  of 
the  devisee  to  a  like  proposal  of  the  testator:  Bym  v.  Godfrey y 
4  Ves.  6,  10;  Paine  v.  Hall,  18  Ves.  475. 

In  1836,  natural  children  of  the  testator  alleged  in  sub- 
stance in  their  bill  that  the  testator's  wife  promised,  in  con- 
sideration of  his  giving  to  her  the  whole  estate,  to  leave  it  to 
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them  at  her  decease,  upon  the  faith  of  which  he  did  it.  Shad- 
well,  V.  C,  said:  "My  opinion  is,  that  if  it  were  perfectly 
clear  that  the  state  of  circumstances  took  place  which  the 
plaintiffs  allege,  they  would  be  entitled  to  the  relief  they 
ask":  Podmore  v.  Gunning,  7  Sim.  644,  654. 

In  1852,  a  residuary  estate  was  devised  with  an  oral  in- 
timation by  the  testator  to  the  devisee  that  he  had  confidence 
that  he  would  carry  out  the  testator's  intentions,  which  devi- 
see well  knew  and  assented  to, — and  the  devisee  was  held  a 
trustee.  Lord  Justice  Turner,  V.  C,  in  discussing  the  ques- 
tion of  the  devisee's  undertaking,  said:  "The  true  test  of  the 
answer  to  this  question  is  this:  Would  the  testator  have  left 
the  property  to  the  defendant  if  he  had  stated,  in  answer  ta 
that  question,  that  he  would  not  carry  out  the  disposition 
which  the  testator  intended  to  effect  through  the  medium  of 
the  trust?  No  one  can  doubt  that  if  the  defendant  had  stated 
that  he  would  not  carry  out  such  intentions,  the  disposition  in 
his  favor  would  not  have  been  found  in  the  will ":  Russell  v. 
Jackson,  10  Hare,  204,  211. 

In  the  often-ciled  case  of  Wallgrave  v.  Tehbs,  2  Kay  &  J. 
321,  the  joint  devisees  of  real  estate  denied  that  they  ever 
knew  anything  of  the  testator's  intentions  till  after  his  de- 
cease; but  an  unsigned  letter  written  by  him  expressed  his 
confidence  in  their  application  of  the  devised  property,  in  ac- 
cordance with  his  desires;  Wood,  V.  C.  (then  Lord  Hatherly)^ 
upheld  the  trust,  saying:  "  Where  a  person  knowing  that  a 
testator,  in  making  a  disposition  in  his  favor,  intends  it  to  be 
applied  for  purposes  other  than  his  own  benefit,  either  ex- 
pressly promises  or  by  silence  implies  that  he  will  carry  the 
testator's  intention  into  efiect,  and  the  property  is  left  to  him 
on  the  faith  of  that  promise  or  undertaking,  it  is  in  effect  a 
case  of  trust;  and  in  such  case,  the  court  will  not  allow  the 
devisee  to  set  up  the  statute  of  frauds,  or  rather  the  statute  of 
wills,  by  which  the  statute  of  frauds  is  now,  in  this  respect, 
superseded;  and  for  this  reason,  the  devisee,  by  his  conduct, 
has  induced  the  testator  to  leave  hifn  the  property;  and,  a*^ 
Lord  Justice  Turner  says,  in  Russell  v.  Jackson,  supra,  no  one 
can  doubt  that  if  the  devisee  had  stated  that  he  would  not 
carry  into  efiect  the  intentions  of  the  testator,  the  disposition  in 
his  favor  would  not  have  been  found  in  the  will.  But  in  this 
the  court  does  not  violate  the  spirit  of  the  statute;  but  for  the 
same  end — namely,  the  prevention  of  fraud — it  ingrafts  the 
trust  on  the  devise  in  order  to  prevent  a  party  from  applying 
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property  to  a  purpose  foreign  to  that  for  which  he  undertook 
to  hold  it." 

In  1867,  in  Jones  v.  Badley,  L.  R.  3  Eq.  635,  652,  Lord  Rom- 
illy,  M.  R.,  quoted  the  foregoing  extract  entire,  and  declared 
the  law  to  be  therein  very  "  accurately  and  very  comprehen- 
€ively  stated."  On  the  appeal,  in  1868,  Lord  Cairns  quoted 
the  same  extract,  and  pronounced  it  "  the  clear  and  felicitous 
■exposition  of  the  law":  Jones  v.  Badley,  L.  R.  3  Ch.  App. 
562. 

And  in  1878,  in  Rowhotham  v.  Dunnett,  L.  R.  8  Ch.  Div.  430, 
436,  Malins,  V.  C,  made  the  same  quotation,  and  pronounced 
the  law  "  correctly  laid  down,"  but  dismissed  the  bill  for  want 
of  proof. 

In  1869,  in  McCormich  v.  Grogan,  L.  R.  4  H.  L.  82,  where, 
under  the  peculiar  circumstances  of  the  case,  no  trust  was  de- 
creed, some  of  the  language  of  Lord  Westbury  in  the  fore  part 
of  his  opinion,  where  he  says  the  court  "must  see  that  personal 
fraud — a  malis  animus — is  proved,  etc.,  has  sometimes  been 
urged  by  defendants  as  requiring  more  than  the  authorities 
already  cited;  but  when  it  is  considered  in -connection  with 
the  facts  before  him,  and  with  his  own  illustrations  in  the 
same  opinion,  that  erroneous  view  vanishes.  After  discussing 
the  rationale  of  the  principle  of  dealing  with  the  statute  of 
frauds  and  of  wills,  he  said:  "If  an  individual  on  his  death- 
bed, or  at  any  other  time,  is  persuaded  by  his  heir  at  law  or 
his  next  of  kin  to  abstain  from  making  a  will;  or  if  the  same 
individual,  having  made  a  will,  communicates  the  disposition 
to  the  person  on  the  face  of  the  will  benefited  by  that  disposi- 
tion, but  at  the  same  time  says  to  him  that  he  has  a  purpose 
to  answer  which  he  has  not  expressed  in  the  will,  but  which 
he  depends  on  the  disponee  to  carry  into  effect,  and  the  dis- 
ponee  assents  to  it,  either  expressly  or  by  any  mode  of  action 
which  the  disponee  knows  must  give  to  the  testator  the  im- 
pression and  belief  that  he  fully  assents  to  the  request, — then, 
undoubtedly,  the  heir  at  law  in  the  one  case,  and  the  disponee 
in  the  other,  will  be  converted  into  trustees,  simply  on  the 
principle  that  an  individual  shall  not  be  benefited  by  his  own 
personal  fraud." 

Such,  in  1873,  was  the  view  of  Sir  James  Bacon,  V.  C,  in 
Norris  v.  Frazer,  L.  R.  15  Eq.  318,  330,  where  a  husband  and 
wife  were  devisees  of  the  bulk  of  the  property  of  a  testator  who 
expressed  a  desire  that  an  annuity  of  three  hundred  pounds 
should  be  provided  for  a  third  person,  which  the  wife  testified 
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she  promised,  and  the  husband  assented  to.  The  vice-chan- 
cellor said :  "  Mr.  S wanston  has  read  particularly  from  Lord 
Westbury's  judgment  in  McCormick  v.  Grogan,  the  condition 
as  to  what  the  court  has  to  see  proved  before  it  admits  any 
such  claim,  and  he  says  it  must  be  proved  that  there  was 

direct  personal  fraud If  the  statement  made  by  Mrs. 

Frazer  (one  of  the  devisees)  be  true,  then  a  more  direct,  a 
more  distinct,  personal,  fraud  could  not  be  committed  than 
for  Mrs.  F.  to  refuse  to  perform  that  promise  which  she  mada 
to  the  testator  on  his  death-bed." 

To  the  same  general  purport  are  Riordan  v.  Banon,  10 
Ir.  Eq.  645,  and  Fleetwood's  Case,  L.  R.  15  Ch.  Div.  594,  606 
(decided  in  1880).  In  the  latter  case.  Hall,  V,  C,  after  re- 
viewing numerous  cases,  said:  "The  testator,  at  least  when 
his  purpose  is  communicated  to  and  accepted  by  the  proposed 
legatee,  makes  the  disposition  to  him  on  the  faith  of  hia 
carrying  out  his  promise,  and  it  would  be  a  fraud  in  him  to 
refuse  to  perform  that  promise." 

Once  more  in  the  English  courts,  in  1884,  in  Boye^s  Casey 
L.  R.  26  Ch.  Div.  531,  535,  in  speaking  of  this  class  of  cases, 
Kay,  J.,  said:  "In  these  cases,  the  court  has  compelled  dis- 
covery and  performance  of  the  promise,  treating  it  as  a  trust 
binding  on  the  conscience  of  the  donee,  on  the  ground  that 
otherwise  a  fraud  would  be  committed,  because  it  is  presumed 
that  if  it  had  not  been  for  such  promise,  the  testator  would 
not  have  made,  or  would  have  revoked,  the  gift";  citing  cases 
supra. 

This  general  doctrine,  so  long  and  so  thoroughly  established 
in  England,  has  been  adopted  in  several  of  the  states,  and 
fully  recognized  in  others. 

Thus  in  1803,  a  father  was  induced  to  make  no  will,  and  let 
his  Maryland  property  descend  to  his  eldest  son,  on  the  latter'a 
promise  to  convey  the  same  to  his  younger  brother,  provided^ 
as  was  expected,  he  himself  succeeded  to  certain  property  in 
Scotland,  which  he  did  subsequently  inherit;  and  the  court 
enforced  the  promise:  Browne  v.  Browne,  1  Har.  &  J.  430. 

In  Owing's  Case,  1  Bland,  370,  17  Am.  Dec.  311,  317,  338, 
after  stating  the  English  doctrine  of  enforcing  oral  promises  of 
devisees.  Bland,  C,  said,  if  in  such  cases  the  person  bene- 
ficially interested  "  could  not  have  the  promise  enforced,  his 
loss  would  be  irretrievable.  He  making  the  promise  would  bo 
suffered  to  frustrate  the  intention  of  the  deceased,  to  prac- 
tice a  fraud  with  perfect  impunity;  and  the  statute  of  frauds^ 
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if  allowed  to  apply,  would  be  made  to  operate  for  the  pro- 
tection, instead  of  the  prevention,  of  fraud." 

In  Pennsylvania,  in  1832,  the  testator's  brother  was  made 
his  residuary  devisee  on  his  promise  to  apply  the  property  for 
the  benefit  of  the  testator's  illegitimate  son,  and  a  trust  was 
decreed.     Gibson,  C.  J.,  said:  "  Equity  turns  the  fraudulent 

procurer  of  the  legal  title  into  a  trustee  to  get  at  him 

A  mere  refusal  to  perform  the  trust  is  undoubtedly  not  enough. 
,  ...  It  seems  to  be  requisite  that  there  should  appear  to  have 
been  an  agency,  active  or  passive,  in  procuring  the  devise"; 
and  after  citing  several  of  the  English  cases,  said:  "  If  the  tes- 
tator was  induced  by  the  promise  of  his  brother,  much  more  if 
by  his  suggestion,  to  believe  that  a  devise  to  him  was  the  most 
prudent  plan  of  securing  the  estate  to  his  illegitimate  son,  it 
cannot  be  said  that  a  breach  of  confidence  thus  reposed  in  him 
was  intended  to  be  protected  by  this  statute  ":  Hoge  v.  -ffogfe, 
1  Watts,  163,  215,  216;  26  Am.  Dec.  52.  To  the  same  purport 
are  Jones  v.  McKee,  3  Pa.  St.  496;  45  Am.  Dec.  661;  6  Pa.  St. 
425;  Church  v.  Ruland,  64  Id.  432;  Schultz's  Appeal,  80  Id.  396. 

The  English  rules  have  also  been  adopted  and  enforced  or 
fully  recognized  in  the  following  cases:  Williams  v.  Fitch,  18 
N.  Y.  546;  O'Hara  v.  Dudley,  95  Id.  403;  47  Am.  Rep.  53  (a 
full  discussion  of  the  whole  subject) ;  Dowd  v.  Tucker,  41  Conn. 
197;  Williams  v.  Vreeland,  32  N.  J.  Eq.  734;  Glass  v.  Hulbert, 
102  Mass.  24,  39,  40;  3  Am.  Rep.  418;  Campbell  v.  Brown,  129 
Id.  23,  26;  Olliffe  v.  Wells,  130  Id.  211,  224. 

The  plaintiffs  are  the  nephews  and  niece  of  Orrin  Gilpat- 
rick,  children  of  his  two  deceased  sisters,  Thomas  Gilpat- 
patrick  being  the  only  child  of  one  of  the  sisters,  and  the  other 
plaintiffs  children  of  the  other.  If  the  property  should  go  to 
them  according  to  the  law  of  descent,  Thomas  would  be  en- 
titled to  one  half  "by  right  of  representation,"  and  the  other 
half  to  the  other  plaintiffs  equally:  R.  S.,  c.  75,  sec.  1.  Mr.  G. 
invariably  spoke  of  its  going  to  his  heirs  generally.  Mrs.  G.'s 
certificate  expressed  her  desire  that  "  it  should  be  equally 
divided  between  his  heirs,"  which,  having  been  written  soon 
after  her  husband's  decease,  may  be  considered  as  probably 
expressing  the  real  understanding  between  her  and  her  hus-' 
band.     Such  a  division  would  also  seem  equitable. 

We  are  of  opinion,  therefore,  that  the  bill  be  sustained,  and 
that  the  plaintiffs  have  judgment  against  the  goods  and  estate 
of  Sarah  Gilpatrick  in  the  hands  of  the  administrator  on  her 
estate  for  the  sum  of  $9,508.06,  less  the  sums  paid  to  Zubra 
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Oilpatrick,  the  amount  paid  for  erecting  the  monument  and 
caring  for  the  cemetery,  and  the  commissions  paid  to  the  ex- 
ecutor, —  which  amount,  if  not  agreed  upon  by  the  parties,  to 
be  ascertained  by  a  master. 
Decree  accordingly.  

Tbxtst  in  Absoltttb  Devise  may  be  established  by  parol  proof  of  con- 
temporaneous declarations  of  the  testator  and  subsequent  declarations  of  the 
devisee  in  possession,  that  the  devise  was  made  for  the  benefit  of  a  third  per- 
eon  upon  the  devisee's  suggestion  and  promise  to  hold  it  in  trust:  Boge  v. 
Hoge,  1  Watts,  163;  26  Am.  Dec.  52,  note  60;  Jonea  v.  McKee,  3  Pa.  St.  496; 
45  Am.  Dec.  661;  O'ffara  v.  Dudley,  95  N.  Y.  403;  47  Am.  Rep.  53.  Worda 
expressive  of  a  wish  or  desire  in  a  will,  if  so  definite  as  to  amount  and  sub- 
ject-matter  as  to  be  capable  of  execution  by  the  court,  may,  and  will  when 
such  appears  to  have  been  the  intention  of  the  testator,  create  a  trust:  Phil' 
lip8  V.  Phillips,  112  N.  Y.  197. 


Drew  v,  Hagerty. 

[81  Maine.  231.] 

Gin  Causa.  Mortis  of  a  savings-bank  book  from  husband  to  wife  to  be 
valid  must  be  accompanied  by  an  actual  delivery  of  the  book  from  tha 
donor  to  the  donee,  and  such  delivery  must  be  made  for  the  express  pur- 
pose of  consummating  the  gift.  A  previous  and  continuing  possession 
by  the  donee  is  not  sufficient. 

OlFT  Causa  Mobtis.  —  Actual  delivery  is  essential  to  distinguish  a  gift 
eattaa  mortia  from  a  legacy,  and  without  which  such  gift  can  only  be 
sustained  as  a  nuncupative  will. 

Newell  and  JudkinSj  for  the  plaintiff. 
Frank  L.  Noble,  for  the  defendant. 

Walton,  J.  The  most  important  question  is,  whether  the 
gift  of  a  savings-bank  book  from  husband  to  wife  causa  mortis 
is  valid  without  delivery,  provided  the  book  is  at  the  time  of 
the  alleged  gift  already  in  the  possession  of  the  wife.  The 
action  was  tried  before  the  chief  justice,  and  he  ruled  that  to 
constitute  a  valid  gift  causa  mortis,  there  must  be  a  delivery; 
that  if  the  property  "be  at  the  time  already  in  the  possession 
of  the  donee,  the  donor's  saying  to  the  donee,  'You  may  have 
it,'  or  'You  may  keep  it,  —  it  shall  be  yours,'  does  not  pass  the 
property  in  the  case  of  a  gift  causa  mortis." 

We  think  this  ruling  was  correct.  If  the  act  of  delivery 
was  for  no  other  purpose  than  to  invest  the  donee  with  posses- 
sion, no  reason  is  perceived  why  it  might  not  be  dispensed 
with,  when  the  donee  already  had  possession.    But  such  is 
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not  its  only  purpose.  It  is  essential,  in  order  to  distinguish  a 
gift  causa  mortis  from  a  legacy.  Without  an  act  of  delivery, 
an  oral  disposition  of  property,  in  contemplation  of  death, 
could  be  sustained  only  as  a  nuncupative  will,  and  in  the 
manner  and  with  the  limitations  provided  for  such  wills. 
Delivery  is  also  important  as  evidence  of  deliberation  and  in- 
tention. It  is  a  test  of  sincerity,  and  distinguishes  idle  talk 
from  serious  purposes.  And  it  makes  fraud  and  perjury  more 
diflBcult.  Mere  words  are  easily  misrepresented.  Even  the 
change  of  an  emphasis  may  make  them  convey  a  meaning 
difierent  from  what  the  speaker  intended.  Not  so  of  an  act 
of  delivery.  Like  the  delivery  of  a  turf  or  the  delivery  of  a 
twig  in  the  ancient  mode  of  conveying  estates,  or  the  delivery 
of  a  kernel  of  corn  or  the  pay/nentof  one  cent  of  the  purchase- 
money  to  make  valid  a  contract  for  the  sale  of  a  cargo  of 
grain,  an  act  of  delivery  accomplishes  that  which  words  alone 
cannot  accomplish.  Gifts  causa  mortis  ought  not  to  be  en- 
couraged. They  are  often  sustained  by  fraud  and  perjury. 
It  was  an  attempt  to  sustain  such  a  gift  by  fraud  and  perjury 
that  led  to  the  enactment  of  the  statute  for  the  prevention  of 
fraud  and  perjury:  See  Matthews  v.  Warner,  4  Ves.  187,  196, 
note;  Leathers  v.  Greenacre,  53  Me.  561,  569.  As  said  in 
Hatch  V.  Atkinson,  56  Me.  326,  96  Am.  Dec.  464,  it  is  far 
better  that  occasionally  a  gift  of  this  kind  should  fail  than 
that  the  rules  of  law  be  so  relaxed  as  to  encourage  fraud  and 
perjury. 

We  are  aware  that  some  text-writers  have  assumed  that 
when  the  property  is  already  in  the  possession  of  the  donee  a 
delivery  is  not  necessary.  But  the  cases  cited  in  support  of 
the  doctrine  nearly  all  relate  to  gifts  inter  vivos,  and  not  to 
gifts  causa  mortis.  A  gift  inter  vivos  may  be  sustained  with- 
out a  distinct  act  of  delivery  at  the  time  of  the  gift,  if  the 
property  is  then  in  the  possession  of  the  donee,  and  the  gift  is 
supported  by  long  acquiescence  of  the  donor,  or  other  entirely 
satisfactory  evidence.  This  court  so  held  in  Wing  v.  Mer- 
chant, 57  Me.  383,  and  the  jury  were  so  instructed  in  this 
case,  and  the  defendant  had  the  benefit  of  the  instruction. 
But  the  question  we  are  now  considering  is  not  whether  a  gift 
inter  vivos  can  be  sustained  without  a  distinct  act  of  delivery, 
but  whether  such  a  relaxation  of  the  law  can  be  allowed  in 
the  case  of  a  gift  causa  mortis.  We  think  not.  Reason  and 
the  weight  of  authority  are  opposed  to  such  a  relaxation: 
Hatch  V.  Atkinson,  56  Id.  324,  327;  96  Am.  Dec.  464;  Lane  v. 
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Lane,  76  Me.  521;  Parcher  v.  Savings  Inst.,  78  Id.  470;  Dun- 
bar V.  Dunbar,  80  Id.  152;  Miller  v.  Jeffress,  4  Gratt.  472; 
French  v.  Raymond,  39  Vt.  623;  Cutting  v.  Oilman,  41  N.  H. 
147;  Delmotte  v.  Taj/^or,  1  Redf.  417;  Egerton  v.  Egerton,  17 
N.  J.  Eq.  419;  Kenney  v.  Public  Administrator,  2  Bradf.  319; 
2  Kent's  Com.,  10th  ed.,  602,  and  note;  Dickeschied  v.  JEa;- 
change  Bank,  28  W.  Va.  340;  Wahh'a  Appeal^  122  Pa.  St.  177; 
9  Am.  St.  Rep.  83. 

It  is  the  opinion  of  the  court  that  the  gift  of  a  savings- 
bank  book  cavsa  mortis,  to  be  valid,  must  be  accompanied  by 
an  actual  delivery  of  the  book  from  the  donor  to  the  donee, 
or  to  some  one  for  the  donee;  and  that  the  delivery  must  be 
made  for  the  express  purpose  of  consummating  the  gift;  and 
that  a  previous  and  continuing  possession  by  the  donee  is  not 
sufficient;  and  that  in  this,  and  in  all  particulars,  the  rulings 
in  the  court  below  were  correct;  and  that  no  cause  exists  for 
granting  a  new  trial. 

Motion  and  exceptions  overruled. 

In  Order  to  Constitutk  Gut  Causa  Mortis  of  BaTuigs-baak  book  of 
deposit,  the  book  must  be  actually  delivered  to  the  doaea  with  intent  to 
consummate  the  gift,  otherwise  it  will  not  operate  as  snch  gift:  TittingJuM 
T.  WJieaton,  8  R.  I.  536;  94  Am.  Dec.  126,  and  note;  Pope  v.  Samnga  Bank, 
66  Vt.  284;  48  Am.  Rep.  781,  and  note;  Newton  v.  Snyder,  44  Ark.  42;  61 
Am.  Rep.  587;  Burton  v.  Savings  Bank,  52  Conn.  398;  62  Am.  Rep.  602; 
Curtis  V.  Savings  Bank,  77  Me.  151 ;  52  Am.  Rep.  750.  A  contrary  opinion 
is  expressed  in  Ashbrook  v.  Syon,  2  Bush,  228;  92  Am.  Dec.  481.  That  to 
constitute  such  gift  the  delivery  must  be  complete,  and  retained  by  the  do- 
nee until  the  donor's  death,  see  Dunbar  v.  Dunbar,  80  Me.  162;  6  Am.  St. 
Rep.  166,  and  note  169;  see  also  Appeal  qf  Waiah,  122  Pa.  St.  177;  9  Am.  St 
Rep.  83,  and  note. 


Preston  v.  Weight. 

[81  Maikx,  306.J 
CO-TKNANOY  —  CONTRIBUTION    OV  Co-TKNANT  FOR  TAXICS. — Whore  One    CO- 

tenant  has  paid  the  taxes  assessed  in  one  sum  against  the  property 
belonging  to  all  the  co-tenants  in  order  to  prevent  a  forfeiture  of  his  in« 
terest,  aud  before  the  land  was  sold  for  the  tax,  the  lien  is  thereby  dis- 
charged, and  equity  will  not  create  a  new  lien  in  favor  of  snch  co-tenant 
for  reimbursement  upon  the  interests  of  the  other  co-tenants. 

/.  Williamson,  for  the  plaintifiT. 

W.  H.  Folger,  for  the  defendants. 

Danforth,  J.    This  is  a  bill  in  equity,  to  which  a  demoner 

has  been  filed. 

Am.  St.  Bxr..  Vok  X.— 17 
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It  appears  that  the  plaintiff  and  defendants  are  tenants  in 
common  of  a  certain  lot  of  land  in  North  port,  upon  which  the 
town  had  from  year  to  year  assessed  taxes;  that  the  plaintiff 
has  for  several  years  paid  the  whole  of  the  taxes  assessed 
thereon,  the  last  of  which  was  that  assessed  for  the  year  1886, 
-and  that  these  payments  were  made  for  the  purpose  of  saving 
her  interest  from  forfeiture.  It  does  not  appear  that  any  steps 
were  taken  by  the  authorities  at  any  time  to  secure  a  forfeit- 
ure, except  once,  in  1886,  the  lands  were  advertised  for  sale  for 
the  tax  of  1884,  assessed  before  the  plaintiff  had  acquired  a 
title. 

The  bill  now  asks  "  that  a  charge  or  claim  in  the  nature  of 
^  lien  upon  the  interests  of  said  defendants  in  said  premises, 
for  their  proportion  of  said  sums,  may  be  establisjied  and  en- 
forced, and  that  in  default  of  the  payment  of  such  proportion, 
with  costs  and  expenses,  said  interest  may  be  sold  in  the  same 
manner  as  real  estate  is  sold  on  execution,  and  with  the  same 
right  of  redemption,  and  the  money  arising  therefrom  be  in 
the  same  manner  applied  to  her  reimbursement." 

There  are  many  cases  where  a  person  pays  the  whole 
amount  of  an  encumbrance  upon  real  estate  under  a  legal  lia- 
bility jointly  with  others  to  do  so,  or  where  he  is  compelled  to 
pay  for  others  in  order  to  save  his  own  share  from  forfeiture, 
he  may  be  entitled  to  an  assignment  of  that  encumbrancer 
from  the  owner,  that  he  may  hold  and  enforce  it  against  the 
land  for  his  reimbursement.  No  case  has  been  cited,  nor  are 
•we  aware  of  any,  which  goes  any  further.  In  all  these  cases 
at  is  an  assignment,  or  what  is  treated  as  such,  of  an  actual 
-existing  encumbrance,  in  which  the  assignee  succeeds  to  all 
the  rights  of  the  assignor,  and  none  other. 

Undoubtedly,  a  tax  duly  assessed  under  a  statute  giving  a 
lien,  is  an  encumbrance  upon  the  land.  But  it  is  a  limited  or 
an  inchoate  one.  It  gives  no  title  to  or  interest  in  the  land 
until  it  has  been  sold  in  the  way  provided  by  statute.  In  this 
case  the  lien  has  been  discharged  by  the  payment  of  the  tax 
AS  well  as  by  the  lapse  of  time.  So  that  if  the  town  ever  had  any 
Tight  to  assign,  which  may  well  be  doubted,  it  has  none  now. 
Hence  the  plaintiff  in  paying  the  tax  relieved  the  land  of  no 
encumbrance  which  could  by  any  possibility  enable  or  assist 
her  in  getting  possession  of  the  land,  or  holding  it  as  secu- 
rity. 

The  case  of  Watkins  v.  Eaton,  30  Me.  529,  50  Am.  Dec.  637, 
was  indeed  a  tax  case.     But  there  the  lien  had  been  perfected 
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by  a  legal  sale  by  the  proper  authorities,  and  one  of  the  tenants 
in  common,  while  the  right  of  redemption  existed,  redeemed 
the  whole,  as  the  only  way  he  could  save  a  forfeiture  of  his 
own  interest.  At  the  same  time  he  took  from  the  purchaser  a 
conveyance,  which  was  in  effect  an  assignment  of  his  interest, 
and  the  court  held  that  such  an  interest  was  virtually  a  mort- 
gage under  which  he  was  entitled  to  enter  and  hold  until  re- 
deemed, and  if  not  redeemed  at  the  expiration  of  the  right, 
the  title  would  become  absolute.  This  would  seem  to  be  a 
proper,  plain,  and  simple  method  of  proceeding,  and  one  in 
conformity  with  well-settled  principles  of  law. 

But  the  plaintiff,  apparently  aware  that  she  may  not  suc- 
ceed under  a  right  of  subrogation,  put  the  prayer  of  her  bill  in 
broader  language,  and  such  as  may,  perhaps  should,  be  under- 
stood as  asking  the  court  to  establish  for  her  a  new  lien,  or  a 
charge  in  the  nature  of  a  lien,  and  enforce  it  by  a  sale  as  land 
ie  sold  upon  an  execution.  But  surely  after  the  lien  under  the 
statute  is  lost,  it  cannot  be  restored  so  as  to  be  made  available 
consistently  with  the  statute. 

Nor  are  we  aware  of  any  principles  of  law  or  equity  upon 
which  a  new  one  can  be  established.  It  would  seem  to  be 
equally  a  nullification  of  the  statute.  It  is  conceded  that 
there  is  no  personal  liability  for  the  money  sought  to  be  re- 
covered. Then  why  should  this  particular  piece  of  property 
of  the  defendants  more  than  any  other  be  liable?  Not  because 
of  any  lien  upon  it,  for  if  there  ever  was  one,  it  no  longer  exists. 
Not  because  the  money  was  expended  for  its  benefit,  because 
even  that  is  problematical.  It  was  optional  with  the  town  to 
try  the  experiment  of  selling  the  land  for  taxes,  or  try  some 
other  method  of  collecting  them;  and  what  is  perhaps  of  more 
consequence,  if  the  land  were  to  be  sold  for  taxes  or  the  money 
which  paid  them,  the  defendants  had  the  right  to  a  statute 
Bale,  and  within  the  time  allowed  by  the  statute. 

The  law  or  the  parties  may  impose  a  trust  or  lien  upon  real 
and  personal  property,  and  a  court  of  equity  will  enforce  it; 
but  it  must  be  a  very  extraordinary  case  where  the  court  will 
impose  either. 

This  does  not  seem  to  be  a  proper  case  for  the  intervention 
of  equity;  for  though  in  the  absence  of  correct  information  as 
to  the  ownership  of  the  land  it  may  have  been  competent  for 
the  assessors  to  have  taxed  it  in  solido,  no  reason  is  perceived 
why  the  plaintiflf  may  not,  by  making  the  list  for  the  guidance 
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of  the  assessors  required  by  the  Revised  Statutes,  chapter  6, 
section  93,  have  her  interest  taxed  separately. 
Demurrer  sustained.  

Right  of  Co-tenant  to  Contribution  from  his  co-tenants,  where  he  ha» 
paid  the  taxes  assessed  against  the  whole  tract:  Eads  v.  Retherford,  114  Ind. 
273;  6  Am.  St.  Rep.  611,  and  note  613;  Page  v.  Wd>8ttr,  8  Mich.  263;  77 
Am.  Dec.  446;  Freeman  on  Cotenancy  and  Partition,  sec.  322. 


Sawyer  v.  MoGilliouddy. 

[81  Mainb,  818.1 

Landlord  and  Tenant  —  Duty  to  Keep  Stairway  in  Repair.  —  The 
owner  of  several  tenements  leased  to  di£Ferent  tenants  with  one  stairway 
or  passage-way  for  the  accommodation  of  all,  and  used  in  common  by 
them,  is,  in  the  absence  of  express  agreement  to  the  contrary,  in  posses- 
sion of  such  passage-way,  and  bound  to  keep  it  in  repair  at  his  own  ex- 
pense, and  liable  for  injury  to  any  one  of  his  tenants  happening  throngh 
a  defect  therein,  where  the  tenant  is  without  fault. 

F.  L.  Noble,  for  the  plaintiff. 

D.  J.  McGillicuddy  and  O.  E.  McCann,  for  the  defendant. 

Danfobth,  J.  The  ruling  complained  of  in  this  case  raises 
but  a  single  question,  namely,  the  liability  of  the  defendant, 
upon  the  facts  stated  in  the  exceptions,  "to  suitably  care  for 
and  maintain  the  passage-way  or  stairway  for  the  tenants, 
unless  there  be  an  express  agreement  that  he  is  not  to  main- 
tain the  stairway,  at  his  own  expense."  By  the  ruling,  this 
liability  is  imposed  upon  the  defendant  by  virtue  of  an  im- 
plied covenant.  It  is  to  be  noticed  that  the  plaintiff's  right 
to  recover  is  not  made  to  rest  upon  this  proposition  alone. 
This  is  only  one  of  the  elements  of  her  case,  among  many 
others,  upon  which  we  must  assume  that  correct  instructions 
were  given. 

It  appears  that  the  defendant  was  the  owner  of  the  building, 
including  the  stairway  in  question;  that  in  the  upper  part  of 
the  building  there  were  several  different  tenements  leased  to 
as  many  different  tenants,  of  whom  the  plaintiff  was  one;  and 
that  the  stairway  was  built  for  the  accommodation  of  the 
different  tenants,  and  used  by  them  in  common  as  a  passage- 
way to  their  several  rooms;  and,  as  conceded  in  the  defend- 
ant's argument,  the  plaintiff  received  the  injury  which  is  the 
subject  of  this  suit,  "  by  falling  through  the  landing  at  the  foot 
of  the  stairway." 
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In  such  cases,  the  rights  and  liabilities  of  the  parties  are  the 
result  of  a  contract  between  them.  In  the  absence  of  an  ex- 
press contract,  the  law  will  imply  such  as  shall  be  deemed 
reasonable,  under  all  the  circumstances.  In  this  case,  there 
was  an  express  contract  as  to  the  tenancy,  but  that  left  the 
obligation  to  repair  to  such  as  might  be  implied  by  law.  In 
the  first  instance,  the  burden  of  repairs  reasonably  necessary 
for  the  protection  of  all  persons  rightfully  upon  the  premises 
is  upon  the  owner;  and  if  he  would  be  relieved,  the  burden  is 
upon  him  to  show  that  the  obligation  has  been  transferred  to 
Another. 

In  the  ordinary  case  of  landlord  and  tenant,  that  transfer  is 
made.  The  lease  is  an  instrument  of  conveyance.  The  lessee 
takes  the  possession  of  the  property,  and  has  the  full  control 
of  it.  The  landlord  has  no  right  of  entry  even,  except  so  far 
as  it  may  have  been  reserved.  The  tenant,  for  the  time  being, 
is  in  the  place  of  the  owner,  taking  the  property  as  he  finds  it. 
These  circumstances  are  so  connected  with  the  repairs  that 
the  law  deems  it  reasonable  and  proper  that  in  this  respect, 
as  well  as  in  others,  the  tenant  should  take  the  place  of  the 
owner,  and  authorizes  the  inference  that  such  was  the  inten- 
tion of  the  parties,  in  the  absence  of  controlling  facts.  This 
would  also  be  true  of  all  appurtenances  connected  with  or 
ways  to  the  premises,  when  such  appurtenances  and  ways 
were  included  in  the  lease,  with  the  same  right  of  possession 
in  the  tenant  as  in  the  premises.  This  rule  is  now  beyond 
controversy. 

But  when  the  reason  ceases,  the  law  ceases.  Though  the 
relation  of  landlord  and  tenant  exists  between  these  parties 
as  to  the  tenement  occupied  by  the  plaintiflF,  it  does  not  as  to 
the  stairway  in  question.  Over  that  she  has  only  a  right  of 
way  in  common  with  others;  no  right  of  exclusive,  or  any,  pos- 
session, except  as  she  is  passing  over  it;  no  right  of  entry  even 
for  any  other  purpose.  Hence  in  these  circumstances  we  find 
no  evidence  to  sustain  an  implied  covenant  on  the  part  of  the 
plaintiff  to  make  the  repairs,  or  that  the  obligation  to  do  so 
had  been  transferred  from  the  defendant,  who  still  retained 
possession  and  control  of  the  stairway.  If  this  inference  could 
be  drawn  against  the  plaintiff,  it  could  be  with  equal  propriety 
against  each  of  the  other  tenants,  and  each  would  have  a 
claim  against  the  others  severally  for  neglect.  The  obligation 
could  not  be  upon  all  jointly,  for  their  titles  were  several. 

It  is  suggested  that  the  defendant  is  not  an  occupant  of  any 
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part  of  the  building.  This  may  be  true.  But  it  is  not  neces- 
sary that  a  person  should  be  actually  in  or  upon  the  prem- 
ises in  order  to  have  the  possession  and  control  of  them.  The 
defendant  was  the  owner  of  the  stairway,  as  well  as  the  other 
parts  of  the  building,  and  though  built  for  the  accommodation 
of  the  tenements  above,  and  in  that  sense  an  appurtenant  to 
though  not  a  part  of  them,  it  was  as  easily  divisible  from  them 
a.-^  they  from  each  other.  By  his  leases  he  made  such  a  division, 
and,  in  effect,  retained  the  control  of  the  stairway,  with  a  right 
to  enter  at  any  and  all  times  to  himself.  He  could  have  re- 
tained no  greater  right  if  he  had  retained  one  of  the  tenements 
for  his  own  occupation,  leasing  the  others  as  now. 

But  while  these  facts  not  only  fail  to  furnish  any  sufficient 
foundation  for  an  implied  covenant  on  the  part  of  the  plaintiff 
to  make  the  necessary  repairs  upon  the  stairway,  they  are 
abundantly  sufficient  to  sustain  such  a  covenant  on  the  part 
of  the  defendant.  He  was  the  owner  of  the  tenements,  and 
kept  them  for  the  purpose  of  profit.  But  to  insure  that,  there 
must  be  some  means  of  access  to  them.  He  preferred  to 
make  one  passage-way  for  all,  rather  than  one  for  each.  This 
was  an  invitation,  an  inducement,  for  all  who  needed  such 
accommodation,  to  come  and  pass  over  this  passage-way.  It 
was  a  way  provided  for  them  to  pass  over,  precisely  as  a  roan 
provides  a  way  for  his  customers  to  get  to  his  place  of  busi- 
ness, and  the  same  implied  covenant  to  keep  in  safe  and  con- 
venient repair  must  exist  as  much  in  one  case  as  in  the  other. 

But  it  is  said  that  when  a  person  has  a  right  of  way  over 
the  premises  of  another,  the  presumption  is  that  he  is  bound 
to  repair  at  his  own  expense.  This  may  be  true  when  the 
way  is  held  under  a  license,  to  be  used  by  the  licensee  for  his 
own  benefit  exclusively.  But  such  a  way,  and  one  provided 
as  this  was  as  an  inducement  to  obtain  tenants  for  the  tene- 
ments or  customers  to  the  business  of  the  person  providing  it, 
are  two  very  different  things.  This  distinction  is  clearly  illus- 
trated in  Campbell  v.  Portland  Sugar  Co.,  62  Me.  552,  561; 
16  Am.  Rep.  503.     See  also  Stratton  v.  Staples,  59  Me.  94. 

Thus  it  is  evident  that  the  ruling  in  question  rests  upon 
sound  principle. 

We  are  of  the  opinion  that,  though  there  may  be  some  con- 
flict in  the  decisions,  real  or  apparent,  the  preponderance  of 
authority  will  bring  us  to  the  same  result.  In  Massachusetts 
the  question  seems  to  have  been  clearly  settled  in  accordance 
with  the  ruling.     The  same  principle  runs  through  all  the 
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cases,  that  the  obligation  to  repair,  in  the  absence  of  any- 
express  agreement,  depends  upon  the  right  of  possession^, 
and  that  an  appurtenant  attached  to  and  made  for  the  accom- 
modation of  several  dififerent  tenements  leased  to  different 
tenants  remains  in  the  possession  of  the  lessor,  though  th^ 
use  of  it  goes  to  the  lessees. 

Milford  V.  Holbrook,  9  Allen,  17,  85  Am.  Dec.  735,  was  the^ 
case  of  an  awning  made  for  and  attached  to  a  block  contain- 
ing three  shops  leased  to  different  tenants.  It  was  held  that 
though  all  had  the  use  of  the  awning,  yet  the  possession  re- 
mained in  the  landlord,  and  he  was  held  liable  for  any  defect? 
in  it. 

Elliot  V.  Pray,  10  Allen,  378,  87  Am.  Dec.  653,  is  in  point,, 
showing  that  under  similar  circumstances  the  landlord,  an^ 
not  the  tenant,  is  bound  to  keep  the  passage-way  in  repair. 

In  Shipley  v.  Fifty  Associates,  101  Mass.  251,  3  Am.  Rep. 
346,  the  whole  building  was  leased  to  different  persons  in  ten- 
ements, under  leases  requiring  the  tenants  to  make  repairs^ 
and  yet  it  was  held  that  the  possession  of  the  roof,  however 
necessary  to  all,  was  not  conveyed  to  any  one  of  the  tenants^ 
nor  to  all  jointly,  and  was  therefore  left  in  the  owners,  who^ 
were  liable  for  new  repairs. 

Readman  v.  Conway,  126  Mass.  374,  in  principle  is  not  dis- 
tinguishable from  the  one  at  bar.  Three  tenements,  with  a 
platform  in  front  for  the  benefit  of  all,  were  leased  to  different 
persons.  In  the  opinion  it  is  said:  "If  the  lease  to  each  ten- 
ant was  of  the  shop  occupied  by  him,  and  the  landlords  hadL 
constructed  the  platform  for  the  common  use  and  benefit  of  all 
the  shops  and  the  public,  there  would  be  no  presumption,  in 
the  absence  of  any  agreement  to  that  effect,  that  the  tenants 
were  to  keep  the  platform  in  repair.  Neither  tenant  acquired 
any  exclusive  right  to  use  or  control  the  part  in  front  of  his 
shop,  and  there  is  no  such  leasing  of  the  platform  as  would 
exonerate  the  landlord  from  responsibility  for  defects  in  it." 

Looney  v.  McLean,  129  Mass.  33,  37  Am.  Rep.  295,  is  iiu 
every  respect  like  the  one  under  consideration,  and  sustains^ 
the  ruling. 

In  this  state,  the  same  question  does  not  appear  to  have 
arisen,  but  the  cases  tend  the  same  way:  Campbell  v.  Portland' 
Sugar  Co.,  supra;  Toole  v.  Beckett,  67  Me.  544;  24  Am.  Rep. 
54,  and  cases  cited. 

In  Bold  V.  O^Brien,  12  Daly,  160,  it  is  held  that  a  tenant  of 
a  part  of  a  building  is  not  bound  to  make  general  repairs.     If 
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the  landlord  fails  to  make  thera,  and  the  building  falls,  he  is 
liable  to  the  tenant. 

In  Donohue  v.  Kendall,  50  N.  Y.  Sup.  Ct.  386,  it  is  held  that 
the  owner  of  a  tenement-house  owes  to  his  tenants  of  apart- 
ments therein,  and  to  strangers  rightfully  on  the  premises,  the 
duty  of  keeping  the  stairways  and  hallways  in  repair. 

So  far  as  our  attention  has  been  called  to  other  cases  in  de- 
fense, or  any  we  have  been  able  to  find,  we  do  not  think  them 
eufficient  to  overcome  the  authority  of  those  above  cited,  and 
others  similar.  Some  of  them  rest  upon  temporary  obstruc- 
tions, or,  as  in  Purcell  v.  English,  86  Ind.  34,  44  Am.  Rep.  255, 
and  Woods  v.  Cotton  Co.,  134  Mass.  357,  where  the  obstruc- 
tions were  accumulations  of  ice  and  snow.  We  see  no  reason 
to  complain  of  these  and  such  like  decisions.  They  are  not 
founded  upon  a  defect  in  the  thing  itself,  and  so  are  not  in 
conflict  with  our  decision  in  the  case  at  bar.  Nor  do  we  in- 
tend to  decide  that  the  landlord  is  liable  for  any  fault  of  the 
tenant;  nor  is  it  a  necessary  inference  that  he  would  be  holden 
for  a  defect  in  the  construction  of  the  stairway,  or  existing 
before  the  lease.  It  might  be  that  in  the  case  of  a  tenant,  in 
the  absence  of  hidden  defects,  he  would  be  bound  by  the  con- 
dition of  the  stairway,  the  time  of  the  lease,  and  bound  to 
keep  it  clear  from  the  accumulation  of  temporary  obstructions 
arising  from  use  or  from  natural  causes,  as  ice  and  snow,  leav- 
ing the  landlord  liable  for  repairs  made  necessary  by  the  ordi- 
nary use  or  decay.  These  several  questions  do  not  arise  in 
this  case,  and  we  give  no  opinion  upon  them.  An  examina- 
tion of  the  cases  upon  this  subject  will  show,  we  think,  that 
much  of  the  apparent  conflict  in  them  arises  from  the  fact  that 
difierent  questions  are  involved. 

Exceptions  overruled.         

Landlord  Lettinq  Rooms  in  Same  Bihldino  to  different  tenants,  the 
building  having  a  common  stairway  for  the  use  of  all,  is  bound  to  keep  it  in 
reasonable  repair:  Looneyv.  McLean,  129  Mass.  33;  37  Am.  Rep.  295;  see  the 
same  case,  cited  with  others  to  the  same  effect,  in  note  to  City  of  Lowell  v. 
Spaulding,  50  Am.  Dec.  778,  779.  At  common  law,  there  was  no  duty  upon 
a  landlord  to  put  the  property  in  any  particular  condition,  or  to  keep  the 
same  fit  for  any  particular  purpose:  Sieber  v.  Blanc,  76  Cal.  173;  but  when  a 
landlord  rents  a  building  for  a  particular  purpose,  and  covenants  to  repair,  it 
is  his  duty  to  put  the  building  in  such  a  state  of  repair  as  the  business  re- 
quires:  Biley  r.  Pettia  County,  96  Mo.  S18. 


March,  1889.]  Gore  v.  Curtis.  265 

Gore  v.  Curtis. 

[81  Maine,  403.] 
Criminal  Law — Asitlteky — Evidence  of  Specifio  Acts  of  Unchastitt. 
—  In  trespass  for  assault  npon  and  for  soliciting  the  plaintifiF,  a  married 
woman,  to  commit  adultery  with  defendant,  he  is  not  permitted  to  show 
specific  acts  of  unchastity  by  her  with  other  men  prior  to  the  alleged 
assault,  in  mitigation  of  damages,  and  to  rebut  the  probability  of  alleged 
force. 

Savage  and  Oaks,  for  the  defendant. 
O.  C.  and  C.  E.  Wing,  for  the  plaintiflf. 

Haskell,  J.  In  trespass  for  assault  upon  and  for  solicit- 
ing the  plaintiff,  a  married  woman,  to  commit  adultery  with 
the  defendant,  can  he  be  permitted  to  show  specific  acts  of 
unchastity  by  her  with  other  men  prior  to  the  alleged  assault, 
in  mitigation  of  damages,  and  to  rebut  the  probability  of  al- 
leged force? 

At  the  trial,  the  court  excluded  the  evidence;  and  the 
learned  counsel  for  the  defendant,  in  the  opening  paragraph 
of  their  brief,  say:  "We  are  aware  that  the  ruling  was  in 
accordance  with  the  law  of  half  a  century  ago."  The  court 
is  not  aware  of  any  change  in  the  law  since  that  time.  No 
statute  intervenes,  nor  is  the  reason  for  the  rule  less  cogent 
now  than  it  always  has  been,  whereby  the  rule  is  obsolescent, 
even. 

Evidence  tending  to  show  the  plaintiff's  general  reputation 
for  unchastity  was  admitted.  Persons  seeking  damages  in 
actions  of  this  sort  must  be  prepared  to  defend  their  general 
character;  but  are  not  required  to  come  ready  to  explain  the 
various  specific  questionable  acts  of  their  lives,  and  to  rebut 
false  accusations,  of  which  they  can  have  no  premonition.  It 
would  be  a  hard  rule  that  would  compel  a  plaintiff  to  defend 
every  act  of  his  life  as  the  price  of  justice. 

Exceptions  overruled. 


Admissibilitt  of  Evidence  of  Chastitt  of  the  woman  in  prosecutions 
for  adultery:  Commonwealth  v.  Nichols,  114  Mass.  285;  19  Am.  Rep.  346; 
State  v.  Bridgman,  49  Vt.  202;  24  Am.  Rep.  124;  CmnmonrveaUh  v.  Gray,  129 
Mass.  474;  37  Am.  Rep.  378. 

Evidence  —  Peior.  Acts  of  Unchastity.  —  As  to  the  admissibility  in 
evidence  of  prior  acts  of  unchastity  in  seduction  cases,  see  monograshio 
note  to  People  v.  De  Fore,  8  Am.  St.  Rep.  870-872. 
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OoNSTrnrrioNAL  Law.  —  Obligation  of  Contracts,  protected  by  federal 
and  state  constitutions,  is  not  derived  solely  from  the  acts  and  stipu- 
lations of  the  parties  independent  of  existing  law,  but  has  vitality,  and 
subsists  outside  the  stipulations  expressed  by  the  parties. 

Constitutional  Law  —  Obligation  of  Contracts.  —  The  laws  existing  at 
the  time  and  place  of  making  the  contract,  and  where  it  is  to  be  per- 
formed, enter  into  and  form  a  part  of  it  as  if  they  were  expressly  referred 
to  or  incorporated  in  its  terms,  embracing  not  only  those  laws  which 
affect  its  validity,  construction,  and  discharge,  but  also  those  in  relation 
to  its  enforcement. 

Constitutional  Law  —  Obligation  of  Contracts.  —  A  state  may,  to  a 
certain  extent,  and  within  proper  bounds,  regulate  a  remedy;  yet  if 
by  subsequent  statute  it  so  changes  the  nature  and  extent  of  existing 
remedies  as  to  materially  impair  the  rights  and  interests  of  a  party  to  a 
contract,  this  is  as  much  a  violation  of  the  compact  as  if  it  absolutely 
destroyed  his  rights  and  interests,  and  is  unconstitutional  and  void. 

Constitutional  Law  —  Obligation  of  Contract.  —  The  constitutional 
prohibition  against  the  impairment  of  a  contract  secures  from  attack^ 
not  merely  the  contract  itself,  but  all  the  essential  incidents  which  ren- 
der it  valuable,  and  enable  its  owner  to  enforce  it. 

Constitutional  Law  —  Statute  Impairing  thb  Obligation  of  Con- 
tracts. —  Chapter  129  of  the  Laws  of  Maine,  1877,  provides  that 
where  a  debtor  has  mortgaged  real  estate  to  secure  performance  of  a 
collateral  agreement  other  than  the  payment  of  money,  and  proceed- 
ings have  been  commenced  to  foreclose  the  mortgage,  and  the  time  of 
redemption  has  not  expired,  a  creditor  having  attached  the  mortgagor's 
interest  may  file  a  bill  in  equity  to  ascertain  if  the  conditions  of  the 
mortgage  have  been  broken;  and  if  they  have,  a  decree  may  be  entered 
enabling  him,  by  fulfilling  the  requirements  'imposed  by  the  court,  to 
hold  the  property  to  satisfy  his  demand;  and  pending  such  proceedings, 
*the  right  of  redemption  shall  not  expire  by  any  attempted  foreclosure, 
and  is  unconstitutional  and  void,  as  to  existing  mortgages,  as  impairing 
the  obligation  of  the  contract,  and  abrogating  a  right  which  the  mort- 
gagee had  by  statute  when  the  mortgage  was  executed  of  a  fixed  and 
definite  period  for  foreclosure  of  the  equity  of  redemption. 

H.  M.  Heath,  for  the  plaintiff. 

S.  8.  Hackett,  for  the  defendants. 

Foster,  J.  The  object  of  this  bill  is  to  enable  an  attaching 
creditor  of  the  mortgagor,  pending  proceedings  for  foreclosure, 
to  step  in,  postpone  the  time  for  the  expiration  of  the  right  of 
redemption,  and  enable  him  to  fulfill  the  requirements  de- 
volving on  the  mortgagee,  agreeably  to  chapter  129,  Laws  of 
1887. 

This  statute  provides  that  in  all  cases  where  a  debtor  has 
mortgaged  r«^  estate  to  secure  the  performance  of  a  collat- 
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eral  agreement  other  than  the  payment  of  money,  and  pro- 
ceedings have  been  commenced  to  foreclose  the  mortgage, 
and  the  time  of  redemption  has  not  expired,  a  creditor  of  the 
mortgagor  having  attached  the  mortgagor's  interest  may  file 
a  bill  in  equity,  and  the  court  is  thereupon  authorized  to  as- 
certain whether  there  has  been  a  breach  of  the  conditions  of 
the  mortgage,  and  if  such  is  found  to  be  the  fact,  to  pass  any 
order  or  decree,  and  thereby  enable  the  creditor,  by  fulfilling 
such  requirements  as  the  court  may  impose,  to  hold  the  prop- 
erty, or  such  right  as  may  be  acquired  by  virtue  of  such  at- 
tachment, for  the  satisfaction  of  his  claim.  And  it  is  therein 
provided  that,  "pending  such  proceedings,  the  right  of  re- 
demption shall  not  expire  by  any  attempted  foreclousure  of 
Buch  mortgage." 

The  mortgage  in  question  was  given  long  prior  to  this  enact- 
ment, and  was  to  secure  performance  of  an  agreement  of  the 
mortgagor  to  maintain  the  mortgagees,  and  the  survivor  of 
them,  during  their  natural  lives,  in  a  comfortable  manner,  ac- 
cording to  their  station  in  life,  and  at  their  decease  to  pay 
their  funeral  charges. 

Proceedings  for  the  foreclosure  of  this  mortgage  had  been 
commenced,  and  the  time  for  redemption  had  nearly  expired^ 
when  this  bill  was  brought. 

The  defense  interposed  by  demurrer,  and  pressed  upon  our 
consideration,  is,  that  the  statute,  if  retrospective,  and  there- 
fore operative  upon  this  mortgage,  is  unconstitutional,  and 
consequently  void  so  far  as  this  mortgage  is  in  question;  that 
it  is  in  contravention  of  that  provision  of  the  constitution  of 
the  United  States  which  prohibits  a  state  from  passing  any 
law  impairing  the  obligation  of  contracts. 

That  it  was  intended  to  act  retrospectively,  and  apply  ta 
mortgages  existing  at  the  date  of  its  enactment  as  well  as  to 
such  as  should  thereafter  be  made,  there  can  be  no  question. 

The  contract  under  consideration  falls  within  the  provisions 
of  this  act,  and  the  question  to  ))e  determined  is,  whether  the 
statute  in  respect  to  this  contract  is  valid,  or  whether  the  legis- 
lature in  enacting  it  transcended  its  power. 

The  constitution  of  the  United  States  (art.  1,  sec.  10) 
declares  that  no  state  shall  pass  any  law  which  "  impairs  the 
obligation  of  contracts."  If  the  act  in  question,  so  far  as  it 
relates  to  contracts  existing  at  the  date  of  its  passage,  is 
within  the  inhibition  of  the  constitution,  it  is  to  that  extent 
inoperative  and  void.     It  is  insisted  that  this  mortgage,  hav- 
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ing  been  given  long  prior  to  the  act,  must  be  governed  by  the 
law  then  existing,  both  as  to  its  redemption  and  foreclosure, 
and  that  the  law  in  relation  to  it  then  in  force  became  a  part 
and  parcel  of  the  contract,  and  so  annexed  to  it  that  any  ex- 
tension of  the  time  of  foreclosure  or  redemption  would  impair 
the  obligation  guaranteed  by  the  constitution. 

It  is  now  well  settled  that  contracts  do  not  derive  their  ob- 
ligation solely  from  the  acts  and  stipulations  of  the  parties, 
independent  of  existing  law.  This  obligation  has  vitality, 
and  subsists  outside  of  the  stipulations  expressed  by  parties 
in  their  contracts.  And,  in  accordance  with  this  principle, 
the  highest  courts  in  this  country  have  in  very  many  cases 
laid  down  the  doctrine  that  the  laws  which  subsist  at  the  . 
time  and  place  of  the  making  of  the  contract,  and  where  it  is 
to  be  performed,  enter  into  and  form  a  part  of  it  as  if  they 
were  expressly  referred  to  or  incorporated  in  its  terms, 
embracing  not  only  those  laws  which  affect  its  validity,  con- 
fitruction,  and  discharge,  but  also  those  in  relation  to  its  en- 
forcement: Von  Hoffman  v.  City  of  Quincy,  4  Wall.  550.  "The 
obligation  of  a  contract  includes  everything  within  its  obliga- 
tory scope.  Among  these  elements  nothing  is  more  important 
than  the  means  of  enforcement.  This  is  the  breath  of  its 
vital  existence":  Edwards  v.  Kearzey,  96  U.  S.  600. 

At  the  time  when  this  contract  was  made,  the  statute  law  of 
the  state  provided  specific  modes  by  which  the  mortgagee  of 
real  estate  might  foreclose  his  mortgage,  after  breach  of  the 
condition  on  the  part  of  the  mortgagor,  and  it  specifically  de- 
fined the  time  in  which  the  mortgagor  might  redeem  the  estate 
after  commencement  of  proceedings  under  the  statute  to  fore- 
close the  equity.  That  time,  where  no  express  agreement  for 
a  shorter  period  had  been  inserted  in  the  contract,  was  a  fixed 
and  definite  term  of  three  years.  At  the  expiration  of  that 
term,  if  there  had  been  no  redemption,  the  estate  would  vest 
in  the  mortgagee,  and  he  would  thereby  become  invested  with 
an  indefeasible  title.  The  rights  of  the  mortgagor  and  mort- 
gagee were  well  and  clearly  defined,  and  existed  by  positive 
law.  There  was  no  indefinite  equity  of  redemption,  created 
by  courts  of  equity  and  enforceable  in  those  courts,  as  in 
many  of  the  states:  Kennebec  etc.  R.  R.  Co.  v.  Portland  etc. 
R.  R.  Co.,  59  Me.  25,  30;  but  the  right  of  equity  and  the  right 
of  foreclosure  were  creatures  of  the  statute.  The  rights  of 
the  mortgagee  were  no  less  valuable  to  him  than  were  those 
-of  the  mortgagor.     If  existing  and  secured  to  him,  from  the 
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nature  of  the  contract  and  the  laws  in  force  at  the  time  of  its 
execution,  those  rights  were  as  inviolable  as  were  those  of 
the  mortgagor. 

Does  the  legislative  act  upon  which  this  bill  is  founded  so 
affect  the  rights  of  the  mortgagee  that  the  obligation  of  hi» 
contract  is  impaired,  and  thus  entitle  him  to  protection  at  the 
hands  of  the  court? 

While  it  is  not  intended  to  disturb  the  proper  application  of 
the  principle  that  a  state,  to  a  certain  extent  and  within 
proper  bounds,  may  regulate  the  remedy,  yet  if  by  subsequent 
enactment  it  so  changes  the  nature  and  extent  of  existing 
remedies  as  materially  to  impair  the  rights  and  interests  of 
a  party  in  a  contract,  this  is  as  much  a  violation  of  the  com- 
pact as  if  it  absolutely  destroyed  his  rights  and  interests.  The 
constitutional  prohibition  secures  from  attack  not  merely  the 
contract  itself,  but  all  the  essential  incidents  which  render  it 
valuable  and  enable  its  owner  to  enforce  it. 

Thus  it  was  said  in  the  case  of  Planters*  Bank  v.  SJiarpf 
6  How.  301:  "One  of  the  tests  that  a  contract  has  been  im- 
paired is,  that  its  value  has  by  legislation  been  diminished.  It 
is  not  by  the  constitution  to  be  impaired  at  all.  This  is  not  a 
question  of  degree,  or  manner,  or  cause,  but  of  encroaching  in 
any  respect  on  its  obligation,  —  dispensing  with  any  part  of  its 
force."  The  doctrine  is  also  there  asserted,  that  if,  in  profess- 
ing to  alter  the  remedy  only,  the  rights  of  a  contract  itself  are 
changed  or  impaired,  it  comes  within  the  spirit  of  the  consti- 
tutional prohibition,  and  when  the  remedy  is  entirely  taken 
away,  or  clogged  "by  condition  of  any  kind,  the  right  of  the 
owner  may  indeed  subsist  and  be  acknowledged,  but  it  is  im- 
paired." "And  the  test,  as  before  suggested,"  remark  the 
court,  "  is  not  the  extent  of  the  violation  of  the  contract,  but 
the  fact  that  in  truth  its  obligation  is  lessened,  in  however 
small  a  particular,  and  not  merely  altering  or  regulating  the 
remedy  alone." 

In  Louisiana  v.  New  Orleans,  102  U.  S.  206,  Mr.  Justice 
Field,  in  the  course  of  the  opinion,  says:  "  The  obligation  of  a 
contract,  in  the  constitutional  sense,  is  the  means  provided  by 
law  by  which  it  can  be  enforced,  —  by  which  the  parties  ean 
be  obliged  to  perform  it.  Whatever  legislation  lessens  the 
efficacy  of  those  means  impairs  the  obligation.  If  it  tend  to 
postpone  or  retard  the  enforcement  of  the  contract,  the  obliga- 
tion of  the  latter  is  to  that  extent  weakened."  See  also  Oreen 
V.  BiddU,  8  Wheat.  84. 


270  Phinney  v.  Phinney.  [Maine, 

The  result  arrived  at  in  all  the  decisions  bearing  upon  this 
•question  seems  to  be,  that  the  legislature  may  alter  or  vary  ex- 
isting remedies,  provided  that  in  so  doing  their  nature  and 
«xtent  is  not  so  changed  as  materially  to  impair  the  rights 
and  interests  of  parties  to  existing  contracts. 

This  rule,  while  somewhat  vague  and  unsatisfactory,  is  the 
most  certain  general  one  of  which  the  nature  of  the  subject 
admits.  The  diflBculty  arises  in  its  application  to  particular 
■cases,  and  distinguishing  between  what  are  legitimate  changes 
of  remedy  and  those  which  impair  the  the  obligation  of  con- 
tract. Every  case  must  be  determined,  in  a  great  degree,  by 
its  own  circumstances. 

In  a  leading  case  upon  this  point  in  the  United  States  court 
{Bronson  v.  Kinzie,  1  How.  311),  the  distinction  between  legisla- 
tion affecting  the  remedy  only,  and  that  which  transcends  the 
constitutional  limit,  is  carefully  given.  In  that  case,  as  in  this, 
the  legislation  pertained  to  the  extension  of  time  for  the  re- 
demption of  mortgages.  A  mortgage  was  executed  in  Illinois 
containing  a  power  of  sale  under  a  decree  of  foreclosure. 
Subsequently,  an  act  of  the  legislature  was  passed  giving 
the  mortgagor  twelve  months,  and  any  judgment  creditor  of 
the  mortgagor  fifteen  months,  within  which  to  redeem  the 
mortgaged  property  from  a  judicial  sale,  and  prohibiting  its 
€ale  for  less  than  two  thirds  of  its  appraised  value.  The  court 
held  the  act  void  as  applied  to  mortgages  executed  prior  to  its 
passage.  It  was  contended  in  argument  in  support  of  the  act, 
as  in  the  case  now  before  us,  that  it  affected  only  the  remedy 
of  the  mortgagee,  and  did  not  impair  the  contract.  But  the 
court  replied  that  there  was  no  substantial  difference  between 
a  retrospective  law  declaring  a  particular  contract  to  be  abro- 
gated and  void,  and  one  which  took  away  all  remedy  to  en- 
force it,  or  encumbered  the  remedy  with  conditioas  that 
rendered  it  useless  or  impracticable  to  pursue  it.  The  lan- 
guage of  Chief  Justice  Taney,  who  delivered  the  opinion  of 
the  court,  in  reference  to  that  statute  has  an  appropriate  bear- 
ing upon  the  case  before  us,  and  therefore  we  cannot  forbear 
quoting  it:  "  This  brings  us  to  examine  the  statutes  of  Illinois 
which  have  given  rise  to  this  controversy.  As  concerns  the 
law  of  February  19,  1841,  it  appears  to  the  court  not  to  act 
merely  on  the  remedy,  but  directly  upon  the  contract  itself, 
and  to  ingraft  upon  it  new  conditions  injurious  and  unjust  to 
the  mortgagee.  It  declares  that  although  the  mortgaged 
premises   should  be  sold   under  the  degree  of  the   court  of 
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chancery,  yet  that  the  equitable  estate  of  the  mortgagor  shall 
not  be  extinguished,  but  shall  continue  for  twelve  months 
after  the  sale;  and  it  moreover  gives  a  new  and  like  estate, 
which  before  had  no  existence,  to  the  judgment  creditor,  to 
continue  for  fifteen  months.  If  such  rights  may  be  added  to 
the  original  contract  by  subsequent  legislation,  it  would  be 
difl&cult  to  say  at  what  point  they  must  stop.  An  equitable 
interest  in  the  premises  may,  in  like  manner,  be  conferred 
upon  others;  and  the  right  to  redeem  may  be  so  prolonged  as 
to  deprive  the  mortgagee  of  the  benefit  of  his  security,  by  ren- 
dering the  property  unsalable  for  anything  like  its  value. 
The  law  gives  to  the  mortgagor,  and  to  the  judgment  creditor, 
an  equitable  estate  in  the  premises  which  neither  of  them 
would  have  been  entitled  to  under  the  original  contract;  and 
these  new  interests  are  directly  and  materially  in  conflict  with 
those  which  the  mortgagee  acquired  when  the  mortgage  was 
iuade.  Any  such  modification  of  a  contract  by  subsequent 
legislation,  against  the  consent  of  one  of  the  parties  unques- 
tionably impairs  its  obligations,  and  is  prohibited  by  the  con- 
stitution," 

This  decision  has  since  been  repeatedly  affirmed. 

The  case  oi  McCracken  v.  Haywardj  2  How.  611,  arose  the 
following  year  under  the  same  statute  law  of  Illinois,  and  the 
same  question  was  involved  as  in  Bronson  v.  Kinzie,  1  Id.  311, 
except  that  it  arose  upon  the  sale  of  real  estate  upon  execu- 
tion. The  court  arrived  at  the  same  conclusion  as  in  the 
former  case. 

The  same  is  true  in  the  case  of  Oantley'a  Leasee  v.  Ewingy  3 
How.  716,  which  arose  under  a  similar  statute  in  Indiana, 
and  the  court  there  held  that  the  legislature  could  not,  by 
euch  a  law,  impair  or  defeat  the  obligation  under  the  disguise 
of  regulating  the  remedy. 

The  question  was  again  before  the  court  in  Howard  v.  Bug- 
hee,  24  How.  461,  upon  a  statute  of  Alabama  allowing  a  judg- 
ment creditor  of  a  mortgagor  to  redeem  the  land  within  two 
years  after  a  sale  under  a  decree  of  foreclosure  of  the  mort- 
gage, and  the  decision  of  the  court,  in  accordance  with  the 
foregoing  principles  of  the  cases  cited,  was,  that  the  statute 
was  unconstitutional,  as  impairing  the  obligation  of  the  con- 
tract of  mortgages,  as  to  all  such  mortgages  as  were  in  exist- 
ence when  the  statute  was  enacted. 

In  various  forms  and  numerous  cases,  the  principle  has 
come  before  the  courts;  but  the  doctrine  established  by  the 
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decisions  to  which  we  have  referred  has  been  firmly  adherec* 
to  by  the  supreme  court  of  the  United  States  and  the  court 
of  last  resort  in  most  of  the  states.  Additional  authorities 
might  be  cited  indicating  the  judicial  sentiment  and  opinion 
upon  this  question:  Malony  v.  Fortune,  14  Iowa,  417,  and  Car- 
gill  V.  Power,  1  Mich.  369,  where  an  extension  of  time  for  the 
redemption  of  a  pre-existing  mortgage  was  held  unconstitu- 
tional; Blair  v.  Williams,  4  Litt.  34,  a  law  extending  the  time 
of  a  replevin  bond  beyond  that  in  existence  when  the  contract 
was  made  held  unconstitutional;  Gunn  v.  Barry,  15  Wall. 
610,  and  Edwards  v.  Kearzey,  96  U.  S.  595,  where  it  was  so 
held  in  relation  to  statutes  exempting  from  sale  on  execution 
any  substantial  part  of  the  debtor's  property  not  so  exempt  at 
the  time  the  debt  was  contracted;  Brine  v.  Insurance  Co.,  96 
Id.  627,  637,  laws  in  existence  in  regard  to  real  estate  when 
a  contract  is  made  in  relation  thereto,  including  the  contract 
of  mortgage,  enter  into  and  become  a  part  of  such  contract 
See  also  Ex  'parte  Christy,  3  How.  328;  Clark  v.  Reyhurn,  8 
Wall.  322;  Walker  v.  Whitehead,  16  Id.  317,  318;  KHng  v. 
Missouri,  107  U.  S.  233;  Memphis  v.  United  States,  97  Id.  293; 
Seibert  v.  Lewis,  122  Id.  284,  294;  Butz  v.  City  of  Muscatine,  8 
Wall.  575;  Mobile  v.  Watson,  116  U.  S.  305;  Curran  v.  State 
of  Arkansas,  15  How.  319. 

In  the  case  last  cited,  it  was  said  by  the  court  that  "it  by 
no  means  follows,  because  a  law  aflfects  only  the  remedy,  that 
it  does  not  impair  the  obligation  of  the  contract.  The  obliga- 
tion of  a  contract,  in  the  sense  in  which  those  words  are  used 
in  the  constitution,  is  that  duty  of  performing  it  which  is 
recognized  and  enforced  by  the  laws.  And  if  the  law  is  bo 
changed  that  the  means  of  legally  enforcing  this  duty  are 
materially  impaired,  the  obligation  of  contract  no  longer  re- 
mains the  same." 

It  is,  however,  argued  in  support  of  the  statute  before  us, 
that  it  violates  no  constitutional  provision,  and  several  decis- 
ions are  cited  in  support  of  the  plaintiff's  position.  The  prin- 
cipal one  is  that  of  Von  Baumbach  v.  Bade,  9  Wis.  559,  76  Am. 
Dec.  283,  where  the  court  held  that  a  general  statute  permit- 
ting defendants  in  actions  to  foreclose  mortgages  to  have  six 
months  to  file  answers,  and  requiring  six  months'  notice  be- 
fore sale  on  decree,  was  valid  even  as  to  pending  actions,^ 
although  under  former  practice  the  defendant  had  but  twenty 
days.  The  court,  notwithstanding,  admitted  the  correctness 
of  the  doctrine  laid  down  by  the  supreme  court  in  Branson  v. 
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Kinzie,  1  How.  311;  McCracken  v.  Hayward,  2  Id.  611;  andi 
Curran  v.  State,  15  Id.  319;  but  said  that  the  case  did  not 
come  within  either  of  those  decisions;  that  the  remedy  of 
the  mortgagee  as  it  previously  existed  was  in  all  its  parts, 
substantially  continued,  and  that  no  new  conditions  were  in- 
grafted upon  it.  "A  complete  and  substantial  remedy  was^ 
left  them,"  remark  the  court  in  conclusion,  "according  to  th& 
course  of  justice  as  it  was  administered  before  its  passage,, 
the  only  difference  being  that  it  was  less  expeditious,  but  not 
60  much  so  as  materially  to  affect  or  diminish  their  rights." 

Holloway  v.  Sherman,  12  Iowa,  282,  79  Am.  Dec.  537,  is  also 
cited.  This  was  a  case  where  the  statute  regulating  the  fore- 
closure of  mortgages  by  proceedings  in  equity  gave  the  defend- 
ant nine  months  additional  in  which  to  file  an  answer.  Th& 
court  admitted  that  it  was  unable  to  fix  with  precision  the- 
dividing  line  between  acts  strictly  remedial  and  those  impair- 
ing the  obligation  of  contracts,  and  held  the  law  valid,  inas- 
much as  it  "  simply  gave  to  the  defendant  an  enlarged  time 
for  answering,  leaving  the  remedy  of  the  plaintiff  in  all  other 
respects  just  as  it  existed  under  the  previous  law." 

Nor  does  the  case  of  Bridgeport  Savings  Bank  v.  Eldridge^ 
28  Conn.  556,  73  Am.  Dec.  688,  to  which  our  attention  has 
also  been  called,  militate  against  the  doctrine  enunciated  in 
the  decisions  of  the  United  States  supreme  court  before  cited. 
It  was  a  case  where  a  second  mortgagee  had  acquired  by  fore- 
closure the  right  of  redemption  after  the  time  allowed  to  re-- 
deem  had  expired  under  a  decree  of  foreclosure;  it  was  simply 
a  question  whether  sufficient  ground  was  shown  for  opening  a: 
decree  of  the  court  of  equity,  and  whether  a  court  of  equity 
possesses  the  power  of  reopening  a  decree  of  foreclosure  and! 
extending  the  time  of  redemption.  The  court  there  say  that 
this  power  is  inherent  in  the  court  that  made  the  decree  ia. 
too  well  settled  to  need  citation  of  authorities. 

It  will  be  noticed  that  in  these  decisions  the  foreclosure  wa» 
under  proceedings  in  equity,  where  the  court  of  chancery  was 
authorized  to  decree  foreclosure,  —  a  proceeding  which  has 
never  existed  in  this  state:  Kennebec  etc.  R.  R.  Co.  v.  Portland 
etc.  R.  R.  Co.,  59  Me.  31.  As  we  have  remarked,  foreclosure 
in  one  of  the  modes  provided  by  law  is  fixed  by  positive  stat- 
ute enactments,  and  does  not  depend  upon  any  decree  of  the 
chancellor.  It  is  not  subject  to  that  degree  of  flexibility,  both 
as  to  time  and  process,  which  exists  in  those  jurisdictions^ 
where  foreclosure  proceedings  are  relegated  to  courts  of  equity. 
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'The  remedies  there  are  more  elastic  than  under  a  system 
where  the  time  of  redemption  is  known  and  understood  to  be 
■for  a  fixed  and  definite  term.  So  long  as  we  maintain  that 
"the  remedy  furnished  by  the  laws  at  the  time  the  contract  is 
centered  into  constitutes  a  part  of  the  obligation  ( Walker  v. 
Whitehead,  16  Wall.  314),  so  long  must  we  see  that  it  is  not 
materially  impaired  by  any  disguise  of  remedial  legislation. 
The  doctrine  of  remedy  must  not  afi'ect  the  doctrine  of  rights. 
The  latter  is  superior  to  the  former,  and  guaranteed  not  only 
by  the  federal  but  every  state  constitution. 

While  we  admit  the  difficulty  in  some  cases  of  determining 
•whether  the  change  in  the. remedy  has  thus  materially  im- 
paired the  rights  and  interest  of  the  creditor,  we  do  not  think 
-any  such  difficulty  exists  in  this  case.     The  act  in  question 
.abrogates  a  right  which  the  defendant  had  as  mortgagee,  at 
the  time  the  mortgage  was  given,  of  a  fixed  and  definite  pe- 
Tiod  for  the  foreclosure  of  the  mortgagor's  equity.    By  this  act 
that  which  was  before  certain  is  rendered  uncertain.     It  ex- 
pressly provides  that  pending  proceedings  between  the  mort- 
gagor and  any  of  his  creditors  who  may  have  a  claim  against 
him,  and  who  may  see  fit  to  enforce  it  by  attachment  and  sub- 
sequent bill  in  equity,  the  right  of  redemption  shall  not  expire 
by  any  attempted  foreclosure  of  such  mortgage.     Litigation 
Tipon  such  a  claim  may  be  protracted  for  months,  or  even 
years.     If  the  claim  is  a  valid  one,  then  an  equitable  interest 
is  conferred  upon  one  other  than  the  mortgagor,  with  rights 
^against  the  mortgagee  of  paying  such  damages  as  a  court  of 
•-(equity  may  assess,  and  fulfilling  requirements  which,  as  in 
this  case,  by  the  terms  of  the  mortgage  contract  devolved 
upon  the  mortgagor  to  fulfill  personally:  Bryant  v.  EraJcine,  55 
Me.  156;  Eastman  v.  Batchelder,  36  N.  H.  141,  149;  72  Am. 
Dec.  295;  Clinton  v.  Fly,  10  Me.  296.     The  right  of  redemp- 
tion and  the  time  for  foreclosure  may  thus  be  so  prolonged  as 
-materially  to  diminish  the  security  of  the  mortgagee,  notwith- 
standing he  may  be  allowed  possession  of  the  premises.     The 
i-ights  conferred  upon  the  judgment  creditor  are  directly  in 
conflict  with  the  rights  of  the  mortgagee  acquired  when  the 
mortgage  was  made. 

"  If  such  rights  may  be  added  to  the  original  contract  by 
subsequent  legislation,"  said  the  court  in  Bronson  v.  Kimie,  1 
How.  311,  "it  would  be  difficult  to  say  at  what  point  they 
•jnust  stop." 

The  conclusion  to  which  we  have  arrived  in  reference  to 
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this  statute,  as  applied  to  pre-existing  contracts,  renders  any 
further  consideration  of  the  case  unnecessary. 
Demurrer  sustained.  

Provisions  of  Existing  Law  Enter  into  and  form  a  part  of  the  obliga- 
tions of  every  contract.  This  obligation  does  not  inhere  in  the  contract 
itself  pi-oprio  vigore,  but  in  the  law  applicable  to  the  contract:  Aycock  v. 
Martin,  37  Ga.  124;  92  Am.  Dec.  56,  and  note;  Von  Baumbach  v.  Bade,  9 
Wis.  559;  76  Am.  Dec.  283;  State  v.  Carew,  13  Rich.  498;  91  Am.  Dec.  245; 
Stephenson  v.  Osborne,  41  Miss.  119;  90  Am.  Dec.  358. 

Law  Impairs  Obligation  of  Contract  if  it  enlarges,  abridges,  or  in  any 
manner  changes  the  intentions  of  the  parties  resulting  from  the  stipulations 
in  the  contract:  State  v.  Carew,  13  Rich.  498;  91  Am.  Dec.  245,  and  note 
262;  Bobinson  v.  Magee,  9  Cal.  81;  70  Am.  Dec.  638;  Bailey  v.  PhiladelpMa 
etc.  R.  R.  Co.,  4  Harr.  (Del.)  389;  44  Am.  Dec.  593;  Winter  v.  Jone^,  10  Ga. 
190;  54  Am.  Dec.  379. 

Legislatcre  may  Change  Remedy,  so  long  aa  it  does  not  snbstantially 
impair  it  or  the  obligation  of  the  contract:  Hollovoay  v.  Sherman,  12  Iowa, 
282;  79  Am.  Dec.  637,  and  note;  Floumoy  v.  J efferaonville,  Yl  Ind.  169;  79 
Am.  Dec.  468;  Cook  v.  Gray,  2  Houst.  455;  81  Am.  Dec.  185;  Coffman  v. 
Bank,  40  Miss.  29;  90  Am.  Dec.  311,  and  note  320;  Richardson  v.  Cook,  37  Vt. 
£99;  88  Am.  Dec.  622. 
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Idem  Sonans.  —  Where  the  name  Kealiher  is  spelled  Keoliher,  Kelliher, 
Kellier,  Keolhier,  Kelhier  of  Lagrange,  in  proceedings  against  Eliza  A. 
Kealiher  to  foreclose  a  mortgage,  the  names  are  idem  sonans,  and  snfS- 
cient  to  identify  the  defendant. 

Executions  —  Sale — Notice  to  Debtor. — Where  the  debtor's  residence 
is  described  in  the  execution  and  other  proceedings  for  the  sale  of  his 
land,  and  the  officer's  return  shows  that  he  gave  notice  "to  the  judg- 
ment debtor  in  this  execution  "  by  mail,  postage  paid,  he  not  being  a 
resident  of  his  county,  it  will  be  inferred  that  notice  was  given  by  mail 
directed  to  the  debtor's  residence,  as  stated  in  the  execution,  and  as  re- 
quired by  statute. 

Executions  —  Sale  —  Sufficiency  of  Return.  —  Where  the  return  of  the 
officer  states  that  he  took  and  sold  "  all  the  right,  title,  and  interest "  of 
the  judgment  debtor  in  and  to  the  land  described,  such  return  is  sufficient 
to  pass  all  the  right,  title,  and  interest  of  the  debtor.  This  under  chap- 
ter 76,  section  42,  Revised  Statutes  of  Maine. 

Mortgages.  — Assignee  of  Mortgage,  who  has  no  interest  therein  at  the 
time  of  an  attachment  of  the  equity  of  redemption,  though  a  necessary 
party  to  the  action,  is  not  entitled  to  tender  nor  demand  of  the  amount 
due  on  the  mortgage  by  the  plaintiff  claiming  the  right  of  redemption 
tinder  the  attachment. 

Henry  Hudson^  for  the  plaintiff. 

/.  B.  Peaks  and  C.  A.  Everett,  for  the  defendants. 
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LiBBEY,  J.  This  is  a  bill  in  equity  to  redeem  a  lot  of  land 
situated  in  Orneville,  Piscataquis  County,  from  a  mortgage 
given  by  Eliza  A.  Kealiher  to  Joseph  L.  Smith,  dated  April 
16,  1880,  recorded  April  17,  1880,  and  assigned  by  said  Smith 
to  the  defendant  Blake,  April  15,  1881,  and  recorded  on  the 
18th  of  the  same  month. 

The  complainant  claims  the  equity  of  redemption  by  virtue 
of  an  attachment  on  a  writ  in  favor  of  George  W.  Canney  v. 
Eliza  A.  Kealiher,  on  the  twenty-fourth  day  of  March,  1881; 
judgment  duly  entered  in  that  action;  execution  issued 
thereon;  sale  of  the  land  by  an  officer  on  the  execution  to 
said  Canney,  and  deed  from  Canney  to  him  dated  November 
12,  1883,  recorded  on  the  next  day. 

The  defendants  claim  the  land  by  conveyance  from  said 
Eliza  A.  Kealiher.  They  raise  four  objections  to  the  validity 
of  the  plaintiff's  title. 

1.  The  want  of  identity  as  to  mortgagor  and  the  defendant 
in  said  attachment,  judgment,  and  sale.  The  name  of  the 
mortgagor  in  the  mortgage  is  Eliza  A.  Kealiher  of  Lagrange. 
In  the  action,  attachment,  and  subsequent  proceedings,  the 
name  appears  spelled  as  follows:  in  the  writ,  Eliza  A.  Keoli- 
her  of  Lagrange;  in  the  return  of  attachment,  Eliza  A.  Kel- 
liher;  in  the  officer's  certificate  to  the  registry  of  deeds,  Eliza 
A.  Kellier;  in  the  execution,  Eliza  A.  Keolhier  of  Lagrange; 
in  the  return  upon  execution,  Eliza  A.  Kelhier;  in  the  sheriff's 
deed,  Eliza  A.  Keolhier  of  Lagrange.  The  land  described  in 
the  officer's  return  of  sale  and  in  his  deed  to  Canney  is  the 
same  as  that  described  in  the  mortgage. 

Notwithstanding  this  difference  in  the  spelling  of  the  name 
in  the  proceedings  relied  upon,  we  think  the  sound  in  pronun- 
ciation substantially  the  same.  The  residence  of  the  party 
described  when  given  is  the  same.  The  subject-matter  in 
which  the  name  is  used  throughout  is  the  same.  It  is  worthy 
of  remark  that  while  the  name  of  the  mortgagor  in  the  mort- 
gage is  Kealiher,  that  the  defendant  Blake,  in  his  notice  of 
foreclosure  of  that  mortgage,  spells  it  Kelliher,  one  of  the 
modes  of  spelling  which  he  objects  to  in  the  proceedings 
relied  upon  by  the  plaintiff.  We  think  the  proceedings 
relied  upon  sufficiently  establish  the  identity  of  the  mort- 
gagor throughout:  Tibbetts  v.  Kiah,  2  N.  H.  557;  Colburn  v. 
Bancroft,  23  Pick.  58;  Commonwealth  v.  Mehan,  11  Gray,  322; 
Commonwealth  v.  Gill,  14  Id.  400;  Commonwealth  v.  JenningSf 
121  Mass.  47;  23  Am.  Rep.  249. 
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2.  It  is  claimed  that  the  date  of  the  attachment  was  mis- 
stated in  the  oflBcer's  certificate  to  the  registry  of  deeds.  It  is 
claimed  by  the  defendants  that  the  date  of  the  attachment,  as 
stated  in  the  certificate,  is  March  29th  instead  of  March  24th. 
The  date  of  the  certificate  returned  to  the  registry  is  March  24, 
1881.  The  original  certificate  returned  to  the  registry  is  ex- 
hibited to  the  court  for  inspection.  Although  the  second 
figure  in  the  date  of  the  attachment  is  somewhat  obscure, 
etill,  taken  in  connection  with  the  date  of  the  certificate  itself, 
xvc  read  the  date  as  March  24th,  and  not  29th. 

o.  It  is  claimed  that  the  sale  by  the  ofiicer  is  invalid  for 
want  of  proper  notice.  That  the  proper  notice,  as  appears  by 
the  oflBcer's  return,  was  posted  in  the  town  where  the  land 
was  located,  and  in  two  adjoining  towns,  and  published  in  a 
newspaper  as  required  by  law,  is  not  questioned.  After  stat- 
ing the  posting  of  the  notices  in  the  towns,  the  oflficer,  in  his 
return,  says:  "And  having  forwarded  to  the  judgment  debtor 
in  this  execution  a  like  notice  by  mail,  postage  paid,  she  not 
being  a  resident  of  Piscataquis  County,"  more  than  thirty 
days  before  the  sale.  It  is  objected  that  this  is  not  a  suflScient 
return  of  notice  to  the  debtor,  because  it  does  not  appear 
directly  to  what  place  or  post-ofifice  the  notice  was  sent.  When 
the  debtor's  land  is  taken  on  execution  and  transferred  to  the 
creditor  by  levy  or  sold  at  auction,  the  general  rule  is,  that 
the  oflBcer's  return  shall  state  in  substance  that  every  act  was 
done  required  by  statute  to  constitute  a  valid  levy  or  sale. 

It  is  not  necessary,  however,  that  the  oflficer  should  state  in 
his  return,  in  direct  terms,  the  performance  of  such  acts.  No 
particular  phraseology  is  required.  It  is  suflficient  if  it  ap- 
pears by  the  language  used,  or  can  be  reasonably  and  fairly 
inferred  from  it,  that  the  act  was  done.  As  in  Sturiivant  v. 
Sioeetsir,  12  Me.  520,  where  the  oflficer,  in  his  return  of  a  levy, 
stated  that  the  debtor  refused  to  appoint  an  appraiser,  and  he 
appointed  one  for  him,  the  court  held  that  that  was  a  suflfi- 
cient statement  by  the  oflficer  that  reasonable  notice  was  given 
to  the  debtor  for  that  purpose.  And  in  Bugnon  v.  HoweSy  13 
Id.  154,  where  the  oflficer,  in  his  return  of  a  levy,  stated  that 
the  debtor  neglected  to  appoint  an  appraiser,  and  he  appointed 
one  for  him,  it  was  held  a  suflficient  statement  by  the  oflficer 
of  notice  to  the  debtor;  because,  if  notice  had  not  been  given, 
a  return  of  the  oflficer  that  the  debtor  refused  to  appoint  or 
neglected  to  appoint  would  be  false. 

In  the  case  at  bar,  the  debtor  resided  in  Lagrange,  was  so 


278  MiLLETT  V.  Blake  and  Willey.  [Maine^ 

described  in  the  execution,  and  in  all  the  proceedings.  The 
ofl&cer  states  that  he  forwarded  the  notice  "to  the  judgment 
debtor  in  this  execution"  by  mail,  postage  paid,  she  not  being 
a  resident  of  his  county.  When  the  debtor  is  not  a  resident 
of  the  county  where  the  land  lies,  the  statute  provides  that 
the  notice  may  be  given  by  the  ofiQcer  to  him  by  mail,  postage 
paid.  The  question  here  is,  whether  it  may  be  fairly  inferred,, 
fioin  the  language  used,  that  the  notice  was  given  the  debtor 
by  mail,  directed  to  her  at  her  residence,  as  stated  in  the  exe- 
cution. Something  may  be  inferred  as  to  the  correctness  of 
the  action  of  a  public  officer  when  the  law  requires  him  to  do 
a  certain  act:  Snow  v.  Weeks,  75  Me.  105.  We  think  it  may 
be  fairly  inferred,  from  the  officer's  statement,  that  the  notice 
was  directed  to  the  debtor  at  her  residence,  as  stated  in  the 
execution.  If  not,  it  cannot  be  true  that  he  forwarded  it  to 
the  judgment  debtor  in  the  execution  through  the  mail.  If 
not  directed  to  her  at  her  residence,  but  directed  elsewhere,  it 
was  not  forwarded  to  her  through  the  mail;  and  the  officer 
would  be  liable  for  a  false  return. 

4.  It  is  claimed  that  the  sale  of  the  land  or  of  the  equity 
of  redemption  is  invalid,  because  the  officer  returns  only  that 
he  took  and  sold  "all  the  right,  title,  and  interest  which  said 
Eliza  A.  Kelhier  had  on  the  twenty-fourth  day  of  March,  A.  D. 
1881,  in  and  to  "  the  land  described-         ^ 

The  defendants'  contention  is,  that  such  a  return  of  a  seiz- 
ure and  sale  is  unauthorized  by  law,  that  the  officer  should 
Bay  that  he  seized  and  sold  the  land.  By  Revised  Statutes, 
chapter  76,  section  42,  "real  estate  attachable  may  be  taken, 
on  execution  and  sold,  as  rights  of  redeeming  real  estate  mort- 

gaged  are  taken  on  execution  and  sold Such  seizure 

and  sale  pass  to  the  purchaser  all  the  right,  title,  and  interest 
that  the  execution  debtor  has  in  such  real  estate  at  the  time 
of  such  seizure,  or  had  at  the  time  of  the  attachment  thereof 
on  the  original  writ,  subject  to  the  debtor's  right  of  redemp- 
tion." 

Prior  to  the  enactment  of  this  statute,  the  right  to  redeem 
the  debtor's  lands  under  mortgage  could  be  acquired  by  the 
creditor  by  levy  of  his  execution  upon  the  lands,  as  provided 
in  said  chapter,  or  by  seizure  and  sale  of  the  equity  of  re- 
demption. If  by  levy,  the  amount  due  upon  the  mortgage 
would  be  deducted  from  the  appraised  value  of  the  land  taken. 
So  that,  by  either  mode,  the  creditor  took  the  right  to  redeem 
only.    Under  section  42,  the  right  of  the  creditor  was  enlarged, 
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BO  that  he  might  sell  a  debtor's  lands  instead  of  making  the- 
Jevy,  and  in  that  way  take  all  of  the  right,  title,  and  interest, 
that  he  has  in  the  lands,  of  any  nature. 

It  is  the  settled  law  of  this  state  that  an  attachment  of  all' 
the  right,  title,  and  interest  which  the  debtor  has  in  lands  19^ 
a  good  attachment  of  the  land  itself.  And  the  question  pre- 
sented here  is,  whether,  under  this  enlarged  remedy  of  the- 
creditor,  a  seizure  and  sale  of  all  the  debtor's  right,  title,  and 
interest,  as  rights  of  redeeming  real  estate  mortgaged  are 
taken  on  execution  and  sold,  will  pass  to  the  creditor  the- 
debtor's  right  of  redemption  where  the  land  is  mortgaged. 
We  think  it  will.  We  can  see  no  good  reason,  and  no  suffi- 
cient reason  has  been  pointed  out  by  counsel,  why  the  statute, 
should  not  be  so  construed.  We  think  such  a  seizure  and 
sale  will  pass  to  the  creditor  all  the  debtor's  right,  title,  and> 
interest  in  the  land,  whether  it  be  a  fee  or  a  less  estate. 

The  same  question  came  before  the  court  in  Massachusetts, 
in  Woodward  v.  Sartwell,  129  Mass.  210,  under  the  statute  of 
that  state  of  1874,  chapter  188,  which,  in  terms,  is  substan- 
tially, if  not  precisely,  like  section  42  of  our  statute,  and  was 
elaborately  considered  by  that  court.  And  the  court  held 
that  the  seizure  and  sale  of  all  the  right,  title,  and  interest  o£ 
the  debtor  by  the  officer  upon  execution  passed  to  the  creditor 
the  title  to  the  land,  as  against  a  prior  unrecorded  deed  of  the 
debtor.  The  reasons  for  that  construction  are  fully  stated  in 
the  opinion  by  Judge  Endicott  in  that  case,  and  we  adopt 
them  here  without  restating  them. 

But  the  defendants  say,  assuming  the  plaintiflF's  title  to  the 
equity  to  be  valid,  this  bill  cannot  be  maintained,  because  ii 
does  not  allege  a  tender  of  the  amount  due  on  the  mortgage 
to  Willey,  or  a  demand  on  him  for  an  account  and  a  refusal 
or  neglect  to  render  one. 

We  think  the  answer  to  this  position  is,  that  by  the  case  as- 
reported,  it  does  not  appear  that  Willey  had  any  interest  ia 
the  mortgage  from  Kealiher  to  Smith,  which  the  plaintiflT 
seeks  to  redeem.  The  attachment  under  which  the  plaintiST 
holds  was  made  March  24,  1881.  Kealiher  at  that  time  heldi 
the  equity  of  redemption.  She  conveyed  to  Blake  April  14,. 
1881,  and  Blake  mortgaged  to  Willey  on  the  same  day.. 
Smith  assigned  the  Kealiher  mortgage  to  Blake  April  15,. 
1881,  so  that  it  appears  that  when  Blake  made  his  mortgage, 
to  Willey,  he  had  no  interest  in  the  Smith  mortgage.  It  fol- 
lows, therefore,  that  Willey  has  no  right  to  the  money  due  on 
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that  mortgage.  He  is  a  proper  party  in  this  process,  because 
he  claims  under  Blake,  and  contests  the  validity  of  the  plain- 
tiff's title. 

The  result  is,  that  the  plaintiff  has  a  right  to  redeem  the 
Smith  mortgage.  The  amount  due  may  be  assessed  at  nisi 
ftrius,  or  a  master  in  chancery  may  be  appointed. 

Bill  sustained.     Costs  for  plaintiff. 


DocTRiNR  OF  Idem  Sonans  applies  whenever  the  names  are  indistin- 
^ishable  iu  ordinary  conversation:  Barnes  v.  People,  18  111.  52;  65  Am.  Deo. 
«99,  note  701. 

Court  will  Presxtmb  that  Officbb  haa  performed  his  duty  in  relation 
to  notice  of  sale:  Culbertson  v.  MilhoUin,  22  Ind.  362;  85  Am.  Deo.  428; 
Evans  v.  Robberson,  92  Mo.  192;  1  Am.  St.  Rep.  701,  note  706. 

Officer's  Return.  —  Sufficiency  of,  to  pass  debtor's  title  to  purchaser: 
Ladd  V.  Wiggin,  35  N.  H.  421;  69  Am.  Dec.  551;  Coffee  v.  Silvan,  16  Tex. 
35^;  65  Am.  Deo.  169;  Hunt  v.  Loucka,  38  Cal.  372;  99  Am.  Deo.  404,  and 
notes  to  these  cases. 
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Officer  of  a  Crrr  mat  Recover  his  Salary  from  such  city  daring  a  time 
when  he  had  been  wrongfully  removed  from  the  office,  and  it  was  in  the 
possession  of  another  person,  who  had  been  appointed  to  fill  the  vacancy 
made  by  such  removal,  though  the  city  paid  such  salary  to  the  incum- 
bent of  the  office,  if  at  the  time  of  such  payment  it  had  notice  that  the 
officer  de  jure  denied  the  validity  of  the  proceedings  restilting  in  his  re- 
moval. 

Officer  de  Facto  has  No  Legal  Right  to  the  Emolxtments  of  an  Office, 
the  duties  of  which  he  performs  under  the  color  of  an  appointment,  but 
without  legal  title. 

Hecoxtpment.  —  In  an  action  against  a  city  by  an  officer  dejure  for  his  salary 
during  the  time  he  was  kept  out  of  his  office,  the  city  is  not  entitled  to  a 
credit  by  way  of  recoupment  of  the  amount  which  the  plaintiff  earned  by 
his  personal  services  during  the  time  involved. 

William  L.  Putnam  and  C.  W.  Goddard,  for  the  plaintiff. 

Joseph  W.  Symonds,  for  the  defendant. 

LiBBEY,  J.  The  plaintiff  was  duly  appointed  city  marshal 
of  Portland,  March  31,  1883,  was  duly  qualified  ^pnl  2,  1888, 
and  performed  the  duties  of  the  office  till  May  J,  1884,  when, 
by  proceedings  had  before  the  mayor  and  aldermen  of  said 
city,  he  was  formally  removed.  May  14  1884,  one  Pecelle 
was  appointed  by  the  mayor,  with  the  advice  and  consent 
of  the  board  of  aldermen,  to  said  oflBce,  to  fill  the  assumed 


May,  1889.]  Andrews  v.  Portland.  281 

vacancy.     He  performed  the  duties  of  the  office  under  that 
appointment  till  March  6,  1885. 

The  salary  of  the  city  marshal  was  fixed  by  the  city  coun- 
cil of  Portland  at  thirteen  hundred  dollars  a  year,  payable 
quarterly,  on  the  first  days  of  January,  April,  July,  and  Octo- 
ber, and  he  was  required  to  provide,  at  his  own  expense,  a 
horse  and  carriage  for  his  official  use. 

On  May  6,  1884,  the  plaintiflF  protested  to  the  board  of  al- 
dermen against  his  removal,  claimed  the  right  and  offered  to 
continue  to  perform  the  duties  of  the  office. 

He  refused  to  surrender  the  keys  to  the  marshal's  office, 
held  himself  ready  to  perform  the  duties  of  marshal,  keeping 
his  team  therefor  till  he  was  reinstated.  During  the  time  of 
his  suspension  he  earned  by  his  person  labor  $495. 

May  17,  1884,  the  plaintiff  filed  his  petition  for  a  writ  of 
certiorari  to  quash  the  proceedings  of  his  removal,  and  on  pro- 
ceedings duly  had  thereon,  this  court  held  that  the  proceed- 
ings were  not  in  conformity  to  law,  and  void,  and  that  the 
plaintiff  was  legally  entitled  to  the  office  of  marshal.  This 
decision  was  announced  May  1,  1885:  Andrews  v.  King,  77 
Me.  224. 

From  May  14,  1884,  to  March  7,  1885,  the  salary  was  paid 
by  the  city  to  Decelle. 

The  question  in  contention  in  this  action  is,  whether  the 
plaintiff  can  recover  of  the  city  his  salary  from  May  14,  1884, 
to  March  7, 1885,  while  the  duties  of  the  office  were  performed 
by  Decelle,  and  the  salary  paid  to  him.     We  think  he  can. 

The  plaintiff  was  marshal  de  jure.  His  salary  was  fixed  by 
law.  The  legal  right  to  the  office  carried  with  it  the  right  to 
the  salary  or  emoluments  of  the  office.  The  salary  follows  the 
legal  title.  This  doctrine  is  so  generally  held  by  the  courts 
that  authorities  hardly  need  be  cited:  Dolan  v.  Mayor,  68 
N.  Y.  274;  23  Am.  Rep.  168;  McVeany  v.  Mayor,  80  N.  Y.  185; 
86  Am.  Rep.  600;  Fitzsimmons  v.  Brooklyn,  102  N.  Y.  536;  55 
Am.  Rep.  835. 

A  de  facto  officer  has  no  legal  right  to  the  emoluments  of 
the  office,  the  duties  of  which  he  performs  under  color  of  an 
appointment,  but  without  legal  title.  He  cannot  maintain  an 
action  for  the  salary.  His  action  puts  in  issue  his  legal  title 
to  the  office,  and  he  cannot  recover  by  showing  merely  that 
he  was  an  officer  de  facto.  In  Nichols  v.  MacLean,  101  N.  Y. 
526,  54  Am.  Rep.  730,  the  court  says:  "It  is  abundantly 
settled  by  authority  that  an  officer  de  facto  can,  as  a  general 
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rule,  assert  no  right  of  property,  and  that  his  acts  are  void,  as 
to  himself,  unless  he  is  also  an  officer  de  jure."  In  Cro.  Eliz. 
699,  the  doctrine  is  tersely  stated  as  follows:  "The  act  of  an 
officer  de  facto,  when  it  is  for  his  own  benefit,  is  void;  because 
he  shall  not  take  advantage  of  his  own  want  of  title,  which  he 
must  be  conusant  of;  but  where  it  is  for  the  benefit  of  stran- 
gers or  the  public,  who  are  presumed  to  be  ignorant  of  such 
defect  of  title,  it  is  good":  Pooler  v.  Reed,  73  Me.  129;  State  v. 
Carroll,  38  Conn.  449;  9  Am.  Rep.  409;  McVeany  v.  Mayor,  80 
N.  Y.  192;  36  Am.  Rep.  600;  Dolan  v.  Mayor,  68  N.  Y.  274;  23 
Am.  Rep.  168;  Nichols  v.  Maclean,  101  N.  Y.  526;  54  Am.  Rep. 
730;  McCue  v.  County  of  Wapello,  56  Iowa,  698;  41  Am.  Rep. 
134;  People  v.  Potter,  63  Cal.  127.  Hence  it  was  held  in  Nichoh 
V.  MacLean,  supra,  after  a  careful  examination  of  authorities^ 
that  the  de  jure  officer,  who  was  prevented  from  performing 
the  duties  of  the  office  by  an  illegal  removal,  might  recover  of 
the  de  facto  officer,  who  performed  the  duties  under  color  of  an 
appointment,  the  salary  which  he  had  drawn  while  performing 
them.  This  result  can  be  reached  only  on  the  ground  that  the 
de  facto  officer  has  no  right  to  the  emoluments  of  the  office. 

But  it  is  contended  by  the  learned  counsel  for  the  defend- 
ant that,  admitting  the  foregoing  propositions  to  be  well 
founded,  still  Decelle  was  exercising  the  duties  of  the  office 
in  fact,  under  color  of  title  upon  which  the  defendant  might 
well  act,  before  his  legal  right  was  decided,  and  be  legally 
protected  in  paying  the  salary  to  him.  We  think  this  conten- 
tion, when  tested  by  the  facts  of  the  case  and  well-established 
legal  principles,  is  unsupported  by  logic  or  sound  reason.  The 
city  had  full  notice  of  the  plaintiff's  claim  as  the  legal  officer, 
and  that  the  title  to  the  office  was  in  litigation.  It  must  be 
held  that  it  knew  that  the  legal  title  to  the  office  would  draw 
with  it  the  salary.  May  it  assume  to  determine  the  question 
of  legal  right  between  the  parties  before  decided  by  the  courts 
pay  to  the  one  having  no  legal  title,  and  then  successfully  set 
up  its  action  in  defense  of  the  claim  of  the  one  having  the 
legal  right?  May  A,  who  holds  a  fund  claimed  by  B  and  by  C, 
with  full  notice  of  the  claim  of  each,  elect  to  determine  be- 
tween them,  and  pay  to  B,  who  has  a  prima  facie  right,  and 
set  up  the  payment  as  a  defense  to  the  claim  of  C,  who  has  the 
legal  title?  It  is  perfectly  well  settled  that  he  cannot.  If  he 
elects,  it  is  at  his  peril.  He  is  not  required  to  do  so.  He  may 
await  an  action  at  law,  and  then  bring  both  claimants  into 
court  by  bill  of  interpleader  to  litigate  their  title;  or  he  may 
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bring  the  bill  at  once  without  waiting  for  the  commencement 
of  an  action  at  law.  Here  the  city  was  in  no  peril.  It  might 
have  refused  to  pay  to  either  till  the  title  to  the  office  was  de- 
termined; or  by  bill  of  interpleader,  it  might  have  brought  the 
parties  into  court  to  litigate  their  title  to  the  salary. 

It  is  well  settled  that  an  office  which  has  attached  to  it 
emoluments  has  a  pecuniary  value,  although  primarily  it  is- 
.  an  agency  for  public  purposes,  and  that  the  right  to  the  emolu- 
ments follows  the  legal  title  to  the  office:  Nichols  v.  MacLeaUy 
supra;  Andrews  v.  King^  77  Me.  231.  The  officer  cannot  b© 
deprived  of  his  office  without  due  process  of  law.  Can  it  be 
that  while  the  action  of  the  mayor  and  aldermen  of  Portland, 
in  the  attempted  removal  of  the  plaintiff,  was  illegal  and  void 
as  affecting  his  title  to  his  office,  it  deprives  him  of  his  salary, 
all  that  was  of  pecuniary  value  to  him  ?  Such  a  contention  has 
no  support  in  well-established  legal  principles.  It  would  give 
the  mayor,  having  the  power  of  removal  for  cause,  by  the  con- 
sent of  the  aldermen,  the  opportunity  by  unauthorized  pro- 
ceedings to  deprive  the  legal  officer  of  his  salary,  and  bestow 
it  upon  a  favorite. 

We  are  aware  that  courts  of  high  authority  have  sustained 
the  doctrine  contended  for  by  the  defendant.  The  doctrine  of 
the  court  of  appeals  of  New  York  now  seems  to  be  that  a  pay- 
ment of  the  salary  by  the  city  to  the  officer  de  facto  before  the 
title  to  the  office  is  determined  is  a  good  defense  to  a  claim  by 
the  legal  officer;  but  that  the  legal  officer  may  recover  all  of 
the  salary  not  in  fact  paid  before  the  right  to  the  office  is  de- 
termined, although  it  accrued  before  the  determination  of  the 
title.  We  do  not  find  that  that  court  has  noticed  the  element 
of  notice  to  the  city  by  the  legal  officer  of  his  claim  before 
payment.  Courts  in  some  other  states  have  followed  the  New 
York  doctrine.  Courts  of  high  authority  in  several  of  the 
states  have  held  that  the  officer  having  a  legal  title  to  the 
office  may  recover  of  the  city  the  salary,  notwithstanding  it 
has  been  paid  to  the  officer  de  facto.  We  have  not  attempted 
to  analyze  the  cases  and  to  try  to  reconcile  them.  They  ap- 
pear irreconcilable.  Our  court  is  uncommitted,  and  we  have 
come  to  the  conclusion  which  seeips  to  us  best  supported  by 
reason  and  sound  legal  principles. 

There  is  another  question  involved  in  the  case,  although  not 
before  us  on  the  exceptions,  arising  on  the  special  finding  of 
the  jury  of  the  amount  earned  by  the  plaintiff  by  his  personal 
labor  during  the  time  involved.     It  is  claimed  that  the  de- 
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fendant  has  the  right  to  recoup  and  have  that  amount  de- 
ducted from  the  salary.  The  right  of  recoupment  exists  when 
the  plaintiff  claims  damages  for  the  breach  of  a  contract;  and 
then  the  sum  to  be  recouped  must  arise  out  of  the  contract  or 
the  execution  of  it.  The  right  to  a  salary  fixed  by  law  is  not 
by  contract.  It  is  by  statute,  and  unless  there  is  some  inhi- 
bition of  the  power,  the  tribunal  establishing  it  may  change  it 
at  pleasure:  Farwell  v.  Rockland,  62  Me.  301.  This  precise 
question  was  settled  in  Fitzsimmons  v.  Brooklyn,  102  N.  Y. 
536,  55  Am.  Rep.  835. 

The  result  is  that  the  plaintiff  is  entitled  to  recover  his 
«alary  as  claimed,  with  interest  from  the  time  of  demand. 

Exceptions  sustained. 

The  Casks  Involvtno  thb  Right  of  an  Officer  dk  Jurk  to  his 
Salary,  wheu  the  office  is  in  possession  of  an  officer  de/acto,  are  incapable 
«f  reconciliation.  If,  daring  the  incumbency  of  an  officer  de/acto,  and  be- 
{ore  any  judgment  of  onster  has  been  rendered  against  him,  the  city  or 
-connty  of  which  he  is  such  officer  de/acto  pays  him  the  salary  of  the  office,  a 
TCry  decided  preponderance  of  authorities  sustains  the  position  that  by  means 
of  such  payments  the  right  of  the  officer  dejure  to  collect  his  salary  from 
snch  city  or  county  is  lost:  Auditors  o/  Wayne  County  v.  Benoit,  20  Mich.  176; 
4  Am.  Rep.  382;  SJiaw  v.  County  o/  Pina,  Arizona,  1888;  State  v.  Clark,  52 
Mo.  508;  SmitJi  v.  Mayor  o/ New  York,  37  N.  Y.  518;  Westberg  v.  City  o/ Kan- 
sas, 64  Mo.  493  McVeany  v.  3fayor,  80  N.  Y.  185;  36  Am.  Rep.  700;  Dolan 
V.  May<yr,  68  N.  Y.  274;  23  Am.  Rep.  168;  Steubenville  v.  Culp,  38  Ohio  St. 
23;  Shannon  v.  PortanwvUi,  58  N.  H.  183.  This  rule  has  been  applied  even 
when  it  was  known  that  the  officer  de/acto  to  whom  the  payment  was  made 
was  insolvent,  and  that  his  title  to  the  office  was  being  contested  by  the  offi- 
-cer  dejure:  Commismners  o/ Saline  County  v.  Anderson,  20  Kan.  298;  27  Am. 
Rep.  171. 

These  decisions  have  been  placed  partly  upon  the  ground  that  the  officer 
dejure  had  no  property  rights  in  the  office,  and  partly  upon  the  ground  that 
his  right  to  the  salary  or  emoluments  of  his  office  was  not  dependent  upon 
"the  office,  but  upon  the  actual  performance  of  his  services  as  a  public  official; 
«nd  further,  that  while  there  was  an  officer  de/acto  in  actual  possession  of  the 
office,  the  disbursing  officers  were  not  entitled  to  consider  the  question  of  who 
ought  to  be  iu  such  possession,  nor  to  question  the  title  in  any  other  way 
than  by  a  proceeding  in  quo  warranto.  It  is  believed  that  none  of  these 
.grounds  are  well  taken,  and  most  courts  which  yet  maintain  the  general  rule 
bave  substantially  admitted  in  subsequent  cases  that  the  grounds  for  it  did 
not  in  fact  exist. 

In  the  first  place,  it  is  now  well  settled  that  an  officer  de/acto  is  not  en- 
titled to  the  salary  of  the  office,  and  that  although  he  may  faithfully  dis- 
charge its  duties,  he  cannot  maintain  any  action  against  the  city  or  county 
for  the  compensation  to  which  he  would  be  entitled  if  he  were  an  officer  de 
jure:  McCue  v.  Wapello  County,  56  Iowa,  698;  41  Am.  Rep.  134;  MaUliewa  v. 
Supervisors  qf  CopiaJi  County,  33  Miss.  715;  24  Am.  Rep.  715;  Dolan  v.  Mayor, 
•68  N.  Y.  274;  36  Am.  Rep.  168.  In  the  next  place,  if  he  has  in  fact  received 
4he  emoluments  of  the  office,  he  has  no  right  whatever  to  retain  them,  and  he 
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may  be  compelled  to  account  therefor  to  the  officer  dejure,  in  any  appro- 
priate form  of  action:  Douglas  v.  State,  31  Ind.  429;  Lawler  v.  Alton,  8  Ind. 
IGO;  Mayfield  v.  Moore,  53  111.  428;  5  Am.  Rep.  62;  Auditors  qf  Wayne 
County  V.  Benoit,  20  Mich.  176;  4  Am.  Rep.  382;  RuU  v.  Taii,  38  Kan.  765j 
Beer  v.  Gorrell,  30  W.  Va.  95;  Glasscock  v.  Lyons,  20  Ind.  1;  People  v.  Miller, 
24  Mich.  458;  Hunter  v.  Chandler,  45  Mo.  452;  United  States  v.  Addison,  6 
Wall.  291;  State  v.  Tate,  74  N.  C.  131.  If  a  judgment  of  ouster  has  been 
entered  against  an  officer  de  facto,  and  salary  is  thereafter  paid  to  him,  the 
officer  de  jure  may  maintain  an  action  therefor  against  the  city  or  county, 
notwithstanding  such  payment:  McVeanyv.  Mayor  of  If ew  York,  SON.  Y. 
185;  35  Am.  Rep.  700.  If  no  part  of  the  salary  has  been  paid  during  the  in^ 
cumbency  of  an  officer  de/acto,  the  officer  de  jure,  although  he  performed 
none  of  the  duties  of  the  office,  may  maintain  an  action  against  the  city  and 
county  for  the  salary  and  emoluments  thereof:  Dolan  v.  Mayor,  68  N.  T.  274^ 
23  Am.  Rep.  168;  Camstock  v.  Grand  Rapids,  40  Mich.  397. 

If  it  is  true,  as  must  be  admitted,  that  an  officer  dejure,  though  he  performs 
none  of  the  duties  of  the  office,  may  maintain  an  action  against  the  officer  de 
facto  for  fees  or  salary  actually  collected  by  him,  or  against  the  city  or  county, 
for  salary  accruing  during  the  incumbency  of  the  officer  de  /acto,  but  not  in 
fact  paid  to  him,  then  it  must  be  that  the  Officer  dejure  has  some  property 
rights  in  the  emoluments  of  the  office,  and  that  these  rights  are  not  depend- 
ent upon  his  performance  of  its  duties,  but  upon  his  title  to  the  office,  and 
it  is  difficult  to  understand  how  the  wrongful  payment  of  his  salary  to  a  per- 
son not  entitled  to  receive  it  can,  in  any  respect,  impair  his  right  to  recover 
it,  as  though  no  payment  whatever  had  been  made.  Hence  the  principal 
case,  and  cases  in  California  and  Tennesee,  maintain  the  doctrine  against  the 
weight  of  authority,  but  in  harmony,  we  think,  with  judicial  principles,  that 
the  payment  of  the  salary  to  an  officer  de/acto  in  no  way  impairs  the  right 
of  the  officer  dejure  to  recover  such  salary  from  the  city,  county,  or  other 
public  body  charged  with  the  duty  of  making  its  payment:  Memphis  v.  Wood- 
ward, 12  Heisk.  499;  27  Am.  Rep.  750;  Savage  v.  Pickard,  14  Lea,  46;  Dor- 
seyv.  Smith,  28  Cal.  21;  Carroll  v.  Siebenthaler,  37  Id.  193. 

The  supreme  court  of  Oregon  has,  however,  decided  that  in  no  event  can  an 
officer  de  jure  maintain  an  action  to  recover  his  salary  while  the  office  is  in 
possession  of  an  officer  de/acto  whose  right  to  the  office  has  not  been  finally 
determined  by  an  action  brought  expressly  for  that  purpose:  Selby  v.  Port- 
land,  14  Or.  243.  And  in  New  Jersey  an  officer  dejure  cannot  recover  from 
an  officer  de/acto  the  emoluments  of  office  received  by  the  latter  while  in  dis- 
charge of  its  duties  in  good  faith,  and  in  the  belief  that  he  was  entitled  ta 
the  office  and  its  emoluments:  Sivhr  v.  Cutran,  44  N.  J.  L.  181;  43  Am. 
Rep.  363. 
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\Sfl  MlSSOXTBI,  88.1 

Married  Womxn  —  Separate  Estate.  —  At  common  law,  marriage  vests 
in  the  husband  the  personal  property  of  the  wife  then  owned  or  there- 
after acquired  by  her,  and  of  which  he  obtains  possession,  but  in  equity 
she  has  a  separate  existence  from  her  husband,  and  may  have  possession 
and  ownership  of  property  separate  from  him. 

HrsBAND  AND  WiPB.  —  GiFT  FROM  HtTSBAND  directly  to  his  wife  will,  in 
many  cases,  be  upheld  in  equity,  and  the  same  result  follows  the  gift 
from  a  third  person,  where  the  husband  assents  and  treats  the  property 
as  belonging  exclusively  to  the  wife. 

Married  Women  —  Separate  Estate.  —  Where  a  married  woman  has  re- 
ceived personal  property  from  her  father  prior  to  the  enactment  of  the' 
Missouri  married  woman's  act  of  1875,  and  has  always  managed  it  as  her 
own,  and  purchased  other  property  with  it  in  her  own  name  with  the 
consent  of  her  husband,  such  property  with  its  proceeds  is  her  separate 
«state,  and  not  liable  for  the  debts  of  her  husband,  though  he  is  insol- 
vent. 

A.  W.  MvllinSj  for  the  plaintiffs  in  error. 

L.  T.  Collier^  for  the  defendant  in  error. 

Black,  J.  The  plaintiff,  Seth  Botts,  recovered  a  judg- 
ment against  the  defendant  Joseph  Qooch,  in  1873,  for 
^1,086,  and  in  the  latter  part  of  1882  he  purchased,  at  a  sale 
under  an  execution  issued  on  the  judgment,  a  lot  in  Meadville 
And  two  forty-acre  tracts  of  land.  The  title  to  this  property 
was  in  the  defendant  Nancy  Gooch,  who  is  the  wife  of  defend- 
ant Joseph  Gooch.  It  is  alleged  that  the  property  was  pur- 
<:hased  and  paid  for  by  Joseph,  and  that  he  had  the  same 
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conveyed  to  his  wife  to  defraud  his  creditors.  The  prayer  of 
the  petition  is,  that  the  title  be  invested  in  the  plaintiff.  The 
defense  is,  that  the  property  was  purchased  by  Mrs.  Grooch 
with  her  own  means  and  property. 

Defendants  were  married  in  1869,  and  the  proof  is  condu- 
cive that  Mrs.  Gooch,  at  the  time  of  her  marriage,  received 
from  her  father,  as  a  gift  from  him,  a  mare,  a  cow,  two  steers, 
and  some  househould  furniture.  She  kept  the  mare  and 
raised  five  colts,  which  she  sold  at  fair  prices.  In  1880,  she 
purchased  one  of  the  forty-acre  tracts  from  Patterson  for 
$410.  One  third  of  this  amount  was  paid  in  cash  by  her,  and 
for  the  balance  she  and  her  husband  made  a  deed  of  trust  on 
the  land.  In  1881,  she  bought  the  other  forty  acres  from  the 
railroad  company  for  $411.20.  She  paid  $250  from  the  pro- 
ceeds of  the  sale  of  her  mare  and  two  colts,  and  the  balance  of 
the  money  she  borrowed  from  friends  and  relatives  on  her 
individual  notes. 

In  1882,  she  acquired  the  lot  in  Meadville  by  trading  there- 
for a  parcel  of  land  for  which  she  had  given  a  horse  valued  at 
eighty  dollars.  This  trade  was  negotiated  for  her  by  her 
brother,  Mr.  Evans.  In  1881,  she  and  her  husband  made  a 
deed  of  trust  on  the  two  forty-acre  tracts  to  secure  seven  hun- 
dred dollars,  and  the  proceeds  of  this  loan  were  used  by  her 
in  paying  off  the  Patterson  debt  on  one  forty-acre  tract,  and  in 
paying  the  money  which  she  had  borrowed  by  her  own  notes 
in  the  purchase  of  the  railroad  forty  acres.  This  seven-hnn- 
dred-dollar  debt  is  still  unpaid,  save  the  interest  thereon. 

There  is  some  conflict  in  the  evidence,  but  the  foregoing 
facts  are  well  established;  and  they  show  that  the  payments 
made  on  these  parcels  of  land  have  all  been  made  out  of  pro- 
ceeds arising  from  sales  and  trades  of  the  personal  property 
given  to  her  by  her  father  at  her  marriage.  The  case  is  free 
from  any  fraud  on  her  part.  But  the  chief  contention  is, 
that  as  she  received  this  property  from  her  father  prior  to  the 
married  woman's  act  of  1875,  it  at  once  became  the  absolute 
property  of  her  husband,  and  hence  that  the  land  was  paid 
for  by  his  money  and  property. 

By  the  common  law,  the  marriage  vests  in  the  husband  the 
personal  property  of  the  wife  then  owned  or  thereafter  ac- 
quired by  her,  and  of  which  he  obtains  possession;  and  in 
general  her  possession  is  his  possession.  But  according  to  the 
doctrine  of  courts  of  equity,  she  has  a  separate  existence  from 
her  husband,  and  having  such  separate  existence,  she  may 
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have  the  possession  and  ownership  of  property  separate  from 
her  husband.  Hence  it  is  that  gifts  from  the  husband  directly 
to  the  wife  will,  in  many  cases,  be  upheld  in  equity. 

It  was  said  in  Welches  AdmW  v.  Welch ^  63  Mo.  57:  "  If,  un- 
der certain  circumstances,  the  gift  from  a  husband  to  his  wifo 
will  be  upheld,  it  is  not  perceived  why  the  same  result  will 
not  follow  when  the  gift  emanates  from  a  third  person,  when 
the  husband  assents  to  it  and  treats  the  property  as  belong- 
ing exclusively  to  the  wife."  In  that  case,  there  was  no  tech- 
nical separate  estate  in  the  wife.  During  the  marriage  she 
had  in  her  possession  the  proceeds  of  the  sale  of  a  horse  which 
had  been  given  to  her.  She  also  had  a  cow,  which  was  a  gift 
to  her  from  her  son.  She  sold  the  cow,  and  loaned  the  money 
to  the  defendant  there,  all  with  the  knowledge  and  consent  of 
her  husband.  It  was  held  that  the  note  which  she  took  for 
the  cow  and  money  loaned  belonged  to  her,  and  not  her  hus- 
band's estate.  And  in  the  more  recent  case  of  ClarTc  v.  Clarhf 
86  Mo.  114,  116,  it  is  held  that  the  husband  may  waive  his 
right  as  such  to  his  wife's  personal  property,  and  he  may  per- 
mit her  to  retain  her  money  and  property,  and  thereby  free 
her  property  from  his  marital  claims.  To  the  same  effect  is 
McCoy  V.  Hyatt,  80  Id.  130. 

In  this  case,  Mrs.  Gooch  received  the  personal  property 
from  her  father  in  1869,  and  the  evidence  is  clear  and  shows 
affirmatively  that  she  has  always  managed  it  as  her  own,  and 
with  it  purchased  other  property  in  her  own  name,  and  that 
she  has  done  this  with  the  consent  of  her  husband.  Under 
these  circumstances,  the  property  and  proceeds  arising  from 
the  sale  thereof  remained  and  continued  to  be  her  property, 
and  not  that  of  her  husband.  It  results  that  the  land  in  suit 
is  also  her  property,  and  is  not  liable  for  the  sole  debts  of  her 
husband.  That  Mr.  Gooch  is  insolvent  is  conceded,  but  that 
is  a  matter  of  no  consequence,  since  the  gift  was  not  from  him, 
but  from  a  third  person:  Holthaus  v.  Hornbo8tle,  60  Mo.  439. 

The  judgment  is  reversed,  and  the  bill  dismissed. 

All  concur. 


Makried  Women  —  Separate  Property.  —  The  wife  had  no  separate 
interest  in  chattels  at  the  common  law;  but  her  property,  like  her  person, 
was  under  the  husband's  control:  Carroll  v.  Lee,  3  Gill  &  J.  504;  22  Am. 
Dec.  350;  but  married  women  could,  in  equity,  hold  a  separate  estate  through 
the  instrumentality  of  a  trustee:  Id.  Separate  estates  and  their  incidents 
were  originally  creations  of  the  courts  of  equity:  Maclay  v.  Love,  25  CaL 
867;  85  Am.  Dec.  133;  and  in  equity  a  married  woman  is  regarded  as  a/ema 
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sole  in  respect  to  her  separate  estate,  and  may  dispose  of  it  as  she  please -i: 
Smith  V.  Thtmpwn,  2  McAr.  291;  29  Am.  Rep.  621;  Kimmv.  WeippeH,  4(> 
Mo.  532;  2  Am.  Rep.  541;  IloUia  v.  Francois,  6  Tex.  195;  51  Am.  Dec.  7G0. 

Wisconsin  Statxtte  Defining  Rights  of  Married  Women  over  Their 
Separate  Estates  does  not  apply  to  real  estate  derived  from  their  husbands, 
but  only  to  that  derived  from  third  persona:  Pike  v.  Miles,  23  Wis.  164;  99 
Am.  Dec.  148.  For  a  general  discussion  of  the  control  of  married  women 
over  their  separate  estates,  see  monographic  note  to  Hania  v.  Harris,  53 
Id.  399-401.  State  statutes  affecting  the  separate  estate  of  married  women, 
see  monographic  note  to  KirkpcUrick  v.  Bt{/brd,  76  Id.  366-401.  Power  of 
married  women  to  contract,  under  the  American  statutes,  including  con- 
tracts between  husband  and  wife,  see  monographic  note  to  Kantrowitz  v. 
Prather,  99  Id.  699-610.  Conveyances  by  husband  and  wife  to  each  other, 
see  note  to  Tttmer  r.  Shaxo,  9  Am.  St  Rep.  323-325. 


State  v,  Heeeell. 

[97  Missomai,  103.] 

CRurrNAL  Law  —  Mitrder.  —  Indictment  for  murder  which  fails  to  charge 
that  the  homicidal  act  was  done  feloniously  is  defective,  and  the  defect 
is  not  cured  by  alleging  that  the  assault  was  made  feloniously,  nor  by 
the  concluding  words  of  the  indictment  that  defendant  did  "feloniously 
kill  and  murder,"  when  the  words  "  feloniously,"  etc.,  are  not  connected 
with  the  mortal  stroke  by  the  words  "then  and  there." 

Criminal  Law  —  Murder  —  Selp-defense.  —  Where  a  party  brings  on  a 
difficulty  with  the  purpose  of  wreaking  his  malice  by  slaying  his  ad- 
versary, or  doing  him  some  great  bodily  harm,  and  actuated  by  such 
felonious  purpose  he  does  the  killing,  he  is  guilty  of  murder,  and  not 
entitled  to  the  defense  of  self-defense. 

Criminal  Law  —  Murder.  —  Instruction  to  the  effect  that  the  quality  of 
the  homicidal  act  is  the  same  whether  it  was  perpetrated  with  or  with- 
out felonious  intent,  provided  the  perpetrator  "brought  on  thedifficiilty 
or  voluntarily  entered  into  the  same,"  is  erroneous. 

Criminal  Law  —  Murder.  —  Instruction  which  in  effect  holds  that  an  in- 
tentional killing  which  may  only  be  murder  in  the  second  degree  is 
murder  in  the  first  degree  is  erroneous. 

Criminal  Law — Murder  —  Adultery  No  Defensk.  —  Where  adulterous 
intercourse  has  taken  place  for  a  long  series  of  years  with  the  full  knowl- 
edge of  a  son,  who  slays  his  mother's  paramour  in  revenge,  the  adultery 
is  no  justification. 

0.  H.  TraverSj  for  the  appellant. 

B.  O.  Boonej  attorney-general,  for  the  state. 

Sherwood,  J.  The  indictment  in  this  cause  is  as  follows: 
*'The  grand  jurors  of  the  state  of  Missouri,  chosen  and  se- 
lected from  the  body  of  Taney  County,  in  said  state  of  Mis- 
souri, who,  after  being  duly  impaneled,  charged,  and  sworn, 
upon  their  oath  find  and  present  that  Newton  W.  Herrell, 

Ah.  St.  Bar.,  Vou  X.  — 19 
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late  of  the  county  and  state  of  Missouri,  did,  on  or  about  the 
eeventli  day  of  October,  A.  D.  1884,  at  said  county  of  Taney, 
and  state  aforesaid,  ifi  and  upon  one  Amos  Ring,  then  and 
■there  being  unlawfully,  willfully,  feloniously,  deliberately,  pre- 
?ineditatedly,  on  purpose,  and  of  his  malice  aforethought,  make 
-an  assault,  and  with  a  certain  pistol  commonly  called  a  re- 
volver, then  and  there  being  .loaded  and  charged  with  gun- 
powder and  leaden  bullets,  and'i^ich  said  pistol  was  then 
and  there  held  in  the  right  hand  of\im,  the  said  Newton  W. 
Herrell,  at,  to,  and  against,  and  in  and  upon  him,  the  said 
Amos  Ring,  did  unlawfully,  willfully,  feloniously,  deliberately,  , 
premeditatedly,  on  purpose,  and  of  his  malice  aforethought, 
^hoot  off  and  discharge,  and  by  means  and  force  of  the  gun- , 
^powder  and  leaden  balls  aforesaid,  did  give  to  him,  the  said 
Amos  Ring,  two  wounds,  which  said  wounds  were  then  and 
there  mortal  wounds,  one  of  said  wounds  being  on  the  left  side 
•of  the  body  of  him,  the  said  Amos  Ring,  near  the  fifth  rib, 
penetrating  and  entering  the  body  of  him,  the  said  Amos 
Ring,  near  said  fifth  rib,  said  wound  being  of  the  depth  of  six 
inches,  and  width  of  one  half  inch,  and  the  other  said  mortal 
wound  being  on  the  top  of  the  head  of  him,  the  said  Amos 
Ring,  and  said  wound  being  then  and  there  a  mortal  wound, 
being  in  depth  about  six  inches,  and  width  of  one  half  inch,  of 
which  said  mortal  wounds  he,  the  said  Amos  Ring,  did  then, 
and  there,  on  said  seventh  day  of  October„1884,  at  the  county' 
of  Taney  and  state  of  Missouri,  instantly  die.  And  so  the 
.grand  jurors  aforesaid  do  say  that  the  said  Newton  Herrell, 
^he  said  Amos  Ring,  in  manner  and  form,  and  by  the  means 
^aforesaid,  feloniously,  deliberately,  premeditatedly,  on  pur- 
pose, and  of  his  malice  aforethought,  did  kill  and  murder, 
against  the  peace  and  dignity  of  the  state  of  Missouri." 

Under  this  indictment  the  defendant  was  tried,  convicted 
of  murder  in  the  second  degree,  and  his  punishment  assessed 
at  fifteen  years  in  the  penitentiary;  judgment  accordingly, 
from  which  judgment  defendant  appeals.  Various  errors  are 
assigned  for  a  reversal  of  the  judgment,  among  them  the  re- 
fusal of  the  court  below  to  hold  the  indictment  insufficient  on 
motion  to  quash  and  on  motion  in  arrest. 

1.  The  indictment  was  insufficient  in  that  it  failed  to 
charge  that  the  homicidal  act  itself  was  done  feloniously,  etc. 
The  failure  thus  to  charge  was  not  supplied  by  the  allegation 
that  the  assault  was  made  feloniously,  nor  by  the  concluding 
words  of  the  indictment,  nor  by  anything  else  therein  con- 
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tained.  This  position  is  abundantly  sustained  by  authority: 
State  V.  Feaster,  25  Mo.  324;  Respuhlica  v.  Honeyman^  2  Dall. 
228;  5  Bac.  Abr.,  tit.  Indictment,  G,  p.  68;  2  Bishop's  Crim. 
Proc,  sec.  564.  There  are  authorities,  however,  for  holding 
that  an  indictment  will  bo  made  good,  notwithstanding  it  fails 
to  allege  that  the  wound  was  feloniously,  etc.,  given,  provided 
that  the  words  "feloniously,"  etc.,  previously  alleged,  are  con- 
nected with  the  mortal  stroke  by  the  words  "  and  then  and 
there  ";  for  in  such  case  the  words  "feloniously,"  etc.,  will  run 
through  the  subsequent  allegations,  and  thus  connect  them 
with  the  mortal  stroke  to  which  they  are  essential,  as  already 
eeen:  1  East  P.  C.  346;  2  Hale  P.  C.  184;  State  v.  LaJcey,  65 
Mo.  217;  State  v.  Steeley,  65  Id.  218;  27  Am.  Rep.  271;  State  v. 
Sides,  64  Mo.  383.  In  the  present  case,  it  will  be  observed 
that  this  has  not  been  done,  nor  the  necessary  connecting 
words  used. 

2.  Over  the  objections  and  exceptions  of  the  defendant,  a 
large  number  of  instructions  were  given  at  the  instance  of  the 
state, — thirty-one  in  all.  How  the  minds  of  the  jury  were  to  be 
or  were  enlightened  by  such  a  mass  of  written  matter  it  is  im- 
possible to  tell.  Three  instructions  properly  drawn  will  em- 
brace every  idea  which  they  contain,  as  well  as  the  whole  law 
of  the  case  arising  on  the  facts  developed  by  the  testimony. 

3.  The  defendant  relied  on  the  theory  and  fact  of  self-de- 
fense, and  his  testimony  tended  to  support  his  plea. 

Instruction  No.  16,  in  the  longsome  series,  is  the  follow- 
ing: "  But  if  you  believe,  from  the  testimony,  that  Herrell  was 
at  the  time  purposely  seeking  Ring  in  order  to  bring  on  and 
did  voluntarily  enter  into  and  engage  in  a  combat  or  fight 
with  Ring,  with  the  intent  to  shoot  and  kill  or  do  Ring  great 
bodily  harm,  then  the  law  of  self-defense  does  not  arise  in  be- 
half of  the  defendant,  and  cannot  excuse  or  justify  him  for 
killing  Ring." 

It  declares  the  correct  doctrine  as  announced  by  this  court 
on  former  occasions:  State  v.  Hays,  23  Mo.  287;  State  v.  Pack- 
toood,  26  Id.  340;  State  v.  Partlow,  90  Id.  608;  59  Am.  Rep.  31 ; 
State  V.  Berkley,  92  Mo.  41;  State  v.  Gilmore,  95  Id.  554;  State 
V.  Parker,  96  Id.  382.  Those  cases,  as  well  as  all  carefully 
considered  cases  in  other  jurisdictions,  and  all  the  text-writ- 
ers, recognize  as  sound  and  wholesome  law  the  principle  that 
if  a  man  bring  on  a  difficulty  with  the  purpose  of  wreaking 
his  malice  by  slaying  his  adversary,  or  doing  him  some  great 
bodily  harm,  and,  actuated  by  such  a  felonious  purpose,  he 
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does  the  homicidal  act,  then  there  is  no  self-defenee  in  the 
case,  and  he  is  guilty  of  murder  in  the  first  degree,  and  noth- 
ing less. 

The  eighth  instruction  was  as  follows:  "  The  court  instructs 
the  jury  that  if  you  believe,  from  the  evidence  in  this  case,  that 
the  defendant  sought  or  invited  the  diflBculty  in  which  Ring 
was  killed,  or  that  he  provoked  or  commenced  or  brought  it 
on  by  any  willful  act  of  his  own,  or  that  he  voluntarily  and  ol 
his  own  free  will  engaged  in  it,  then  and  in  that  case  you  are 
not  authorized  to  acquit  him  on  the  ground  of  self-defense. 
The  right  of  self-defense  does  not  avail  as  a  defense  in  any 
case  where  the  diflBculty  is  sought  for  and  induced  by  the 
party  by  any  willful  act  of  his  own,  or  where  he  voluntarily 
and  of  his  own  free  will  enters  into  it." 

This  instruction  is  erroneous,  in  that  it  cuts  off  the  defend- 
ant from  a  limited  or  qualified  right  of  self-defense,  though 
actuated  by  no  felonious  intent,  provided  he  "  brought  on  the 
diflBculty,"  and  is  condemned  by  the  authorities  before  cited. 
Indeed,  a  more  monstrous  proposition  never  found  lodgment 
in  print  than  that  the  quality  of  the  homicidal  act  is  the  same 
whether  it  was  perpetrated  with  or  without  a  felonious  intent, 
provided  the  perpetrator  "  brought  on  the  diflBculty,  or  volun- 
tarily entered  into  the  same."  The  two  instructions  first 
quoted  are,  for  the  reasons  given,  in  irreconcilable  conflict, 
and  it  cannot  be  told  which  one  the  jury  took  for  their  guide 
in  arriving  at  their  verdict:  Gay  v.  Gillilan,  92  Mo.  250;  State 
V.  McNally,  87  Id.  644;  State  v.  Simms,  68  Id.  805;  State  v. 
Mitchell,  64  Id.  191;  Frederick  v.  AUgaier,  88  Id.  598;  Thomas 
V.  Babb,  45  Id.  384. 

4.  Besides,  there  is  no  testimony  that  the  defendant  began 
the  quarrel,  and  so  the  only  effect  of  the  instructions  men- 
tioned was  to  confuse  and  mislead  the  jury:  State  v.  Cham- 
bers, 87  Mo.  406.  Prosecuting  attorneys  throughout  the  state 
seem  to  regard  an  instruction  containing  the  words  "brought 
on  the  diflBculty"  as  applicable  to  every  case  of  homicide. 
Such  an  instruction  seems  to  be  their  stock  in  trade,  their 
vade  mecum,  to  be  indiscriminately  applied  in  any  and  every 
case  where  death  is  the  result  of  violence, 

5.  The  sixth  instruction  is  in  these  words:  "He  who  will- 
fully, that  is,  intentionally,  uses  upon  another,  at  some  vital 
part,  a  deadly  weapon,  as  a  loaded  revolver  or  a  fire-arm, 
must,  in  the  absence  of  qualifying  facts,  be  presumed  to 
know  that  the  effect  is  likely  to  be  death,  and  knowing  this^ 
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must  be  presumed  to  intend  the  death  which  is  the  probable 
and  ordinary  consequence  of  such  an  act.  And  if  such  deadly 
•weapon  is  used  without  just  cause  or  provocation,  he  must  be 
presumed  to  do  it  wickedly,  or  from  a  bad  heart.  If,  there- 
fore, you  believe  that  the  defendant  took  the  life  of  Amos 
Ring  by  shooting  him  in  a  vital  part  with  a  revolver  or  pistol 
loaded  with  powder  and  leaden  ball,  with  a  manifest  design  to 
use  such  weapon  upon  him,  and  with  suflBcient  time  to  de- 
liberate and  fully  form  the  conscious  purpose  to  kill,  and 
without  sufficient  reason  or  cause  or  extenuation,  then  such 
killing  was  murder  in  the  first  degree." 

This  instruction,  so  far  as  it  goes,  was  taken  from  an  in- 
struction of  the  same  number  in  State  v.  Tcdbott,  73  Mo.  347; 
but  the  remainder  of  that  instruction  in  that  case  was  as  fol- 
lows: "And  while  it  devolves  on  the  state  to  prove  the  willful- 
ness, deliberation,  premeditation,  and  malice  aforethought,  all 
of  which  are  necessary  to  constitute  murder  in  the  first  de- 
gree, yet  these  need  not  be  proved  by  direct  evidence,  but 
may  be  deduced  from  all  the  facts  and  circumstances  attend- 
ing the  killing;  and  if  the  jury  can  satisfactorily  and  reason- 
ably infer  their  existence  from  all  the  evidence,  they  will  be 
warranted  in  finding  the  defendant  guilty  of  murder  in  the 
first  degree." 

The  instruction  in  this  case,  mutilated  as  it  was  by  lopping 
off  the  material  portion  already  set  forth,  was  erroneous,  in 
holding,  as  it  does  in  eflfect,  that  an  intentional  killing,  which, 
under  numerous  decisions  of  this  court,  is  only  murder  in  the 
second  degree,  was  murder  in  the  first  degree.  The  instruc- 
tion taken  as  a  whole,  as  given  in  Talbott's  case,  is  sufficiently 
clear,  though  not  drawn  in  a  very  happy  manner,  but  as  given 
in  the  case  at  bar,  plainly  erroneous:  State  y.  Sharp,  71  Mo. 
218,  and  cases  cited. 

6.  The  testimony  disclosed  by  the  record  shows  that  when 
the  defendant  was  some  five  years  of  age,  his  mother,  Mrs. 
Herrell,  and  a  little  sister,  left  Tennessee  in  1867,  and  came 
to  Missouri  with  the  deceased,  and  that  Mrs.  Herrell  had  been 
living  in  adultery  with  deceased  until  about  six  months  prior 
to  the  homicide,  when  deceased  was  indicted  for  thus  living  in 
adultery,  and  it  seems  was  fined  fifty  dollars  as  a  punishment 
therefor.  All  this  testimony  as  to  the  deceased  having  lived 
in  adultery  with  defendant's  mother  was  wholly  outside  of  the 
case,  and  constituted  no  palliation  or  mitigation  of  defendant's 
guilt  of  the  homicide,  and  should  not  have  been  admitted. 
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After  adulterous  intercourse  has  taken  place  for  a  long  series 
of  years,  and  a  husband  is  fully  cognizant  of  it,  if  he  slay  the 
paramour  in  revenge,  the  adultery  constitutes  no  justification: 
Sawyer  v.  State,  35  Ind.  80,  and  cases  cited.  A  like  rule 
would  certainly  hold  as  regards  a  son  being  the  avenger  of 
his  mother's  honor,  when  equally  well  acquainted  with  simi- 
lar facts. 

For  the  errors  aforesaid,  the  judgment  should  be  reversed 
and  the  cause  remanded. 


Indictment.  —  An  Indictment  fob  Mxtbdeb  charging  that  the  murder 
wa3  committed  feloniously,  willfully,  and  of  malice  aforethought,  is  suffi- 
cient under  the  Texas  code:  Wall  v.  State,  18  Tex.  682;  70  Am.  Dec.  302. 
'•  Feloniously  and  of  malice  aforethought,"  in  an  indictment  charging  "  that 
A  feloniously,  and  of  his  malice  aforethought,  assaulted  B,  and  with  his 
sword,  etc.,  then  and  there  struck  him,  etc.,"  apply  not  only  to  the  assault, 
but  also  refer  to  the  stroke,  to  which  it  is  essential,  in  order  to  make  the 
indictment  sufficient:  State  v.  Owen,  1  Murph.  452;  4  Am.  Dec.  571.  An 
indictment  for  a  common-law  felony  should  charge  that  the  act  was  done 
feloniously  or  with  a  felonious  intent,  and  the  use  of  no  other  words  will 
supply  the  omission  of  such  an  allegation;  e.  g.,  an  indictment  for  murder 
not  alleging  that  the  killing  was  done  feloniously  is  not  sufficient,  and  a  de- 
murrer thereto  should  be  sustained:  Kallin  v.  Commonwealth,  84  Ky.  354. 
But  an  indictment  charging  that  defendant  unlawfully,  feloniously,  willfully, 
purposely,  and  of  his  malice  aforethought,  did  kill  and  murder  the  deceased, 
is  sufficient:  Redus  v.  People,  10  CoL  208. 

Sufficiency  OF  Indictments  FOE  Murder — Certainty  Required:  See 
monographic  note  to  Sclmffer  v.  State,  3  Am.  St.  Rep.  279-284. 

Self-defense.  —  The  Plea  of  Self-defense  cannot  be  Sustained  where 
the  party  shows  himself  the  aggressor,  and  that  be  made  the  attack,  or  that 
he  acted  in  retaliation:  People  v.  McLeod,  1  Hill,  377;  25  Wend.  483;  37  Am. 
Dec.  828.  A  prisoner  cannot  avail  himself  of  the  plea  of  self-defense,  where, 
pursuant  to  an  expressed  intent  to  kill,  he  goes  to  a  place  where  he  expects 
to  meet  the  deceased,  and  there  kills  him  in  the  manner  and  at  the  time  men- 
tioned in  his  previous  threat,  notwithstanding  the  deceased  gave  the  prisoner 
legal  provocation  just  before  the  killing,  unless  the  prisoner  can  show  that  he 
had  abandoned  his  intention  to  kill  the  deceased:  State  v.  Johnson,  2  Jones, 
247;  64  Am.  Dec.  582.  Nor  can  a  prisoner  plead  self-defense  where  he  sought 
deceased  with  a  view  to  provoke  a  difficulty  or  bring  on  a  quarrel,  in  which 
he  afterwards  kills  the  deceased:  State  v.  Benliam,  23  Iowa,  154;  92  Am. 
Dec.  417;  State  v.  Sogers,  18  Kan.  78;  26  Am.  Rep.  754.  One  who  brings  on 
a  difficulty  for  the  purpose  aud  with  the  intent  to  kill  another,  or  do  him 
great  bodily  harm,  aud  who  does  in  the  progress  of  the  quarrel  actually  kill 
the  other,  cannot  avail  himself  of  the  doctrine  of  self-defense:  State  v.  Gil- 
more,  95  Mo.  554;  State  v.  Parher,  96  Id.  382. 

Murder  —  Justification.  —  Knowledge  or  belief  of  adulterous  intercourse 
between  the  prisoner's  wife  and  the  deceased  will  not  mitigate  a  crime  from 
murder  to  manslaughter,  and  to  extenuate  the  offense,  which  otherwise 
would  be  murder,  the  husband  must  actually  Know  and  himself  find  the  de- 
ceased in  the  very  act  of  adultery  with  his  wife,  and  a  mere  belief  that  such 
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is  the  case  will  not  snffice:  State  v.  John,  5  Jones,  163;  49  Am.  Dec.  396. 
And  even  when  a  husband  finds  his  wife  in  the  act  of  adultery,  and  strikes 
her  with  the  intent  to  kill,  it  is  murder.  But  if  the  blow  was  dealt  in  the  heat . 
of  passion,  and  without  intent  to  inEict  death,  it  is  manslaughter  only:  Sht{f- 
liji  V.  People,  62  N.  Y.  229;  20  Am.  Rep.  483.  Homicide  is  not  justified  by 
the  prisoner's  belief  that  the  deceased  had  administered  drugs  to  defend- 
ant's sister  for  the  purpose  of  effecting  her  seduction:  People  v.  Cook,  38^ 
Mich.  236;  33  Am.  Bep.  380. 
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[97  MissoxjBi,  180.  J 

jlKJimcnoN  WILL  Lib  to  Rbstraik  an  execution  sale  of  land  where  the- 
equitable  title  is  in  a  purchaser  from  the  judgment  debtor  by  payment*, 
of  the  purchase  price  under  contract  of  sale  made  prior  to  the  judgment^ 
and  where  a  deed  has  been  made  and  recorded  prior  to  such  sale.  Such 
remedy  exists  even  if  the  judgment  creditor  was  ignorant  of  plaintiff  'a 
rights  before  judgment  was  entered,  if  the  former  has  not  been  misled 
to  his  prejudice,  and  laches  has  not  intervened,  and  it  exists  because  an 
innocent  purchaser  at  such  sale  would  acquire  the  legal  title. 

ICeeditor  by  Obtaining  Judgment  acquires  no  estate  in  the  debtor's  land^ 
but  a  deed  made  before  such  judgment,  and  recorded  before  sale  there- 
under, is  notice  to  a  purchaser  thereat,  and  will  defeat  him. 

Joseph  T.  Taturriy  and  Thomas  and  Horine,  for  the  appellants* 
/.  J.  Williams,  for  the  respondent. 

Babclay,  J.  This  is  a  proceeding  in  equity  for  an  injunc- 
tion and  general  relief.  The  material  facts  in  the  petition 
are,  that  the  defendant  bank  recovered  a  judgment  against 
one  William  Parks;  that  plaintiflfs,  long  before,  had  acquire(E 
from  the  latter  the  equitable  title  to  certain  lands  by  paying^ 
for  them  under  a  contract  for  their  purchase  and  taking  pos- 
session; that  after  the  bank's  judgment  and  levy  on  said  lands 
under  it,  the  execution  debtor  made  deeds  to  plaintiffs  in  ac- 
cordance with  his  prior  contract;  that  the  bank  had  caused 
the  lands  to  be  advertised  by  the  sheriff  for  sale  under  ita. 
judgment  and  levy,  and  would  have  them  sold  and  thus  con- 
veyed unless  restrained,  etc. 

The  answer  is  a  general  denial,  supplemented  by  further- 
averments  that  "  the  lien  of  said  judgment  attached  to  said* 
land  prior  to  the  acquirement  by  plaintiffs  of  any  legal  inter- 
est or  lien;  that  the  bank  is  solvent;  that  before  rendition  of 
said  judgment  said  William  was  the  legal  owner  of  said  land,, 
and  any  right  or  claim  of  plaintiffs  thereto  was  entirely  un- 
known to  the  bank;  that  said  judgment  was  upon  a  prorais- 
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sory  note,  executed  by  said  William  and  others,  purchased  by 
the  bank  before  maturity,  with  the  information  and  belief 
that  said  William  Parks  had  fee-simple  in  said  land,  unen- 
cumbered by  any  liens  or  claims,  with  reliance  upon  said 
belief;  that  the  neglect  and  laches  of  the  plaintiffs  lulled  said 
bank  into  said  belief  that  the  land  was  good  for  said  note  and 
judgment."  It  charges  fraud  upon  the  part  of  plaintiffs  and 
William, 

The  reply  puts  in  issue  the  new  matter  in  the  answer. 

On  a  hearing,  the  court  perpetually  enjoined  the  sale  of  the 
interest  and  estate  acquired  by  plaintiffs  in  said  lands  from 
the  judgment  debtor  as  above  indicated.  Defendants  appealed 
to  the  St.  Louis  court  of  appeals,  where  the  decree  was 
aflBrmed,  but  the  cause  was  certified  here  on  a  division  o'f 
opinion. 

1.  It  will  be  observed  that  when  the  judgment  in  favor  of  the 
bank  was  rendered,  plaintiffs'  title  to  the  lands  in  question 
was  equitable  only.  It  depended  on  the  contract  of  sale,  pay- 
ment of  the  price,  and  delivery  of  possession  (as  found  by 
the  circuit  court),  constituting  a  part  performance  that  would 
justify  a  court  of  equity  in  perfecting  the  title  in  plaintiffs. 
But  at  the  time  of  said  judgment  the  apparent  legal  estate 
was  in  William  Parks.  So  plaintiffs  necessarily  had  to  resort 
V)  equity  for  relief  against  the  effect  of  the  judgment  lien 
which  the  bank  was  seeking  to  enforce  by  the  execution  sale 
in  question. 

Defendants'  chief  contention  is,  that  the  remedy  sought  is 
not  available,  plaintiffs  having  an  adequate  remedy  at  law. 
The  "legal  remedy"  is  said  to  consist  in  interposing  an 
equitable  defense  to  any  action  of  ejectment  that  might  be 
brought  on  the  strength  of  the  sheriff's  deed  under  the  judg- 
ment. Such  defense,  no  doubt,  could  be  interposed,  but  sup- 
pose no  such  action  of  ejectment  were  promptly  begun? 
Plaintiffs'  equitable  estate  and  ownership  antedated  the 
judgment,  but  that  fact  did  not  appear  in  the  public  record 
of  titles.  The  proof  thereof  rested  on  facts  outside.  A  sheriff's 
deed  under  the  judgment  would,  therefore,  apparently  carry 
the  title  as  against  the  judgment  debtor's  deed  recorded  before 
the  execution  sale,  but  executed  after  the  judgment.  That 
consequence  of  the  sale  justified  the  exercise  of  the  preventive 
jurisdiction  of  equity  to  avoid  the  casting  of  a  cloud  on  plain- 
tiffs' title. 

There  is  some  lack  of  harmony  in  the  Missouri  cases  re- 
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garding  the  appropriate  use  of  injunction  to  restrain  execu- 
tion sales.  The  decision  of  this  case  does  not  require  a  general 
review  of  them.  We  have  no  doubt  that  that  remedy  is  appli- 
cable on  the  facts  here  disclosed. 

2.  On  the  merits,  the  circuit  court  found  the  facts  as  they 
have  been  stated  above.  The  equitable  title  of  plaintiffs 
being  complete  before  the  judgment,  and  supplemented  by  a 
deed  of  the  legal  title  before  the  execution  sale,  the  case  was 
brought  precisely  within  the  facts  of  Black  v.  Long,  60  Mo. 
181,  and  within  the  rule  of  Davis  v.  Ownsby,  14  Id.  170;  55 
Am.  Dec.  105.  The  latter  decision  declared  that  a  creditor 
by  obtaining  judgment  acquired  thereby  no  estate  in  the 
debtor's  lands,  and  that  a  valid  deed  made  before  such  judg- 
ment, and  recorded  before  the  execution  sale  thereunder, 
would  be  notice  to  a  purchaser  thereat,  and  would  defeat  him. 
That  construction  of  our  laws  regarding  judgment  liens  and 
conveyances  was  made  in  1851.  It  has  been  approved  in 
many  later  cases.  It  has  long  since  become  a  rule  of  prop- 
erty in  Missouri.  Hence  we  do  not  consider  it  necessary  to 
re-examine  it.  We  adhere  to  it  without  further  discussion, 
and  in  deference  to  our  desire  for  certainty  and  stability  in 
the  interpretation  of  our  laws. 

3.  The  new  matter  in  the  answer  constituted  no  defense  to 
the  cause  of  action.  It  appears  to  suggest  an  estoppel,  but 
the  facts  recited  do  not  create  one.  No  act  of  plaintiffs  is 
charged  which  misled  the  bank  to  its  prejudice,  and  the  laches 
alleged  is  not  such  as  amounts  to  a  defense.  The  injunction 
imposed  by  the  trial  court  only  prohibited  the  sale  of  the  equi- 
table estate  of  plaintiffs  in  the  land  to  which  the  apparent 
legal  title  was  then  in  the  judgment  debtor.  Thus  limited,  it 
was  properly  decreed  on  the  facts  disclosed.  The  cause  was 
fairly  tried,  and  no  good  reason  for  reversing  the  decree  has 
been  shown. 

The  judgment  of  the  St.  Louis  court  of  appeals  is  affirmed. 


Purchaser  Failing  to  Record  his  Deed  until  after  a  judgment  has 
been  recovered  against  hia  vendor,  but  who  does  record  it  prior  to  a  sale 
under  such  judgment,  can  hold  the  property  against  the  purchaser  at  such 
sale;  for  a  creditor  who  obtains  judgment  against  his  debtor  gains  thereby 
a  lien  upon  the  debtor's  estate  which  is  good  against  any  subsequent  act  of 
the  debtor,  but  does  not  acquire  any  interest  or  estate  in  the  property,  and 
consequently  his  judgment  does  not  affect  a  bonajide  purchaser  prior  to  th« 
judgment:  Davis  v.  Oxjonshy,  14  Mo.  170:  55  Am.  Dec.  105,  and  oases  cited 
in  the  note  thereto  lOS. 
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Injunction  will  not  Lie  to  Restrain  a  Sale  on  execution  of  land 
which  the  judgment  debtor  has  conveyed  to  the  party  petitioning  for  the 
injunction:  Carlin  v.  Uudson,  21  Tex.  202;  62  Am.  Dec.  521. 

Notice.  —  One  getting  title  through  or  under  a  judicial  proceeding  is 
chargeable  with  notice  of  whatever  appears  in  the  records:  Ware  v.  Hough- 
tOTi,  41  Miss.  370;  93  Am.  Dec.  258. 


Masonic  Mutual  Benefit  Society  v.  Lackland. 

[97  Missouri,  187.1 

EviDENOB  —  Inspection  of  Books.  — Where  evidence  is  the  result  of  volu- 
minous facts,  or  the  inspection  of  many  books  and  papers,  the  examina- 
tion of  which  cannot  conveniently  take  place  in  court,  or  where  the 
witness  has  inspected  the  accounts  of  the  parties,  though  not  allowed  to 
give  evidence  of  their  particular  contents,  he  will  be  allowed  to  speak 
of  the  general  balance  or  result  of  such  examination,  and  such  statement 
is  not  hearsay. 

Evidence.  —  General  Objection  to  the  competency  of  an  exhibit  or  tabu- 
lated statement  which  is  the  result  of  an  examination  made  by  an  ac- 
countant, and  from  which  he  testifies  as  a  memorandum,  is  worthless, 
because  not  specific. 

Evidence.  —  Error  in  ADMimNa  Evidence  against  objection  is  cured  by 
admitting  the  same  evidence  subsequently  without  objection. 

Krum  and  Jonas,  for  the  appellants. 

A.  C.  Stewart,  Boyle,  Adams,  and  McKeighan,  and  S.  B, 
Jones,  for  the  respondent. 

Sherwood,  J.  Action  on  the  bond  of  Luke,  who  was  secre- 
tary of  the  association,  Gerard  B.  Allen  and  Edwin  Harrison 
being  his  sureties.  By  way  of  avoidance  of  the  bond,  the  de- 
fendant sureties  pleaded  that  prior  to  its  execution  Luke  had 
been  a  defaulter  to  the  association;  that  this  fact  was  well 
known  to  the  executive  committee  and  the  officers  of  plaintiff; 
but  that  such  knowledge  was  not  communicated  to  said  de- 
fendants, and  they  were  allowed  to  become  bondsmen  in  igno- 
rance of  such  material  and  damaging  facts.  Issue  was  joined 
on  this  plea,  and  the  cause  was  referred  to  Alexander  Martin 
to  try  all  of  the  issues.  After  hearing  the  testimony,  he  made 
his  report  and  finding  in  favor  of  the  plaintiff.  This  report 
was  confirmed  by  the  circuit  court,  resulting  in  a  judgment  in 
plaintiff's  favor,  and  the  defendants  have  appealed  to  this 
court. 

About  the  fact  of  the  defalcation  upon  whjch  defendants 
were  sought  to  be  held  liable,  there  was  no  real  contest.  The 
evidence  seems  fully  to  sustain  the  finding  of  the  referee,  that 
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prior  to  the  giving  of  the  bond  in  suit  there  was  no  miscon- 
duct on  the  part  of  the  principal  in  the  bond,  or  at  least 
knowledge  of  it  on  the  part  of  the  association  or  its  officers. 

Objection  was  made  to  the  accountant  Spinney  testifying  as 
to  liis  examination  of  the  books  and  papers  in  the  office  of 
plaintiff.  Tiie  books,  packages  of  vouchers,  etc.,  were  present 
at  the  examination,  and  were  used  from  time  to  time  by  coun- 
sel on  both  sides.  There  is  no  rule  in  the  law  of  evidence 
better  settled  than  that  where  the  evidence  is  the  result  of 
voluminous  facts,  or  of  the  inspection  of  many  books  and  pa- 
pers, the  examination  of  which  cannot  conveniently  take  place 
in  court,  or  where  a  witness  has  inspected  the  accounts  of  the 
parties,  though  not  allowed  to  give  evidence  of  their  particu- 
lar contents,  he  will  be  allowed  to  speak  of  the  general  bal- 
ance or  result  of  such  examination,  and  such  statement  is  not 
hearsay:  1  Greenl.  Ev.,  14th  ed.,  sec.  93,  and  cases  cited. 
The  case  of  Ritchey  v.  Kinney,  46  Mo.  298,  does  not  militate 
against  this  view. 

Besides,  the  exhibit  or  tabulated  statement,  this  being  the 
result  of  the  examination  made  by  the  accountant,  and  from 
which  he  testified  as  memoranda,  when  offered  in  evidence, 
was  only  objected  to  in  a  general  way  as  incompetent,  etc. 
Such  an  objection  was  worthless,  because  not  specific:  Mar- 
grave v.  Ausmuss,  51  Mo.  561. 

Moreover,  the  witness  was  asked  by  counsel  for  plaintiff  the 
following  questions:  — 

"  Q.  Can  you  give  the  total  amount  collected  according  to 
these  vouchers  or  memoranda  and  agents'  reports  from  May 
15,  1879,  to  October  1,  1881?  A.  According  to  the  vouchers, 
$354,464.99. 

"  Q.  What  is  the  total  amount  collected  as  by  the  cash- 
book?    A.    $348,634.60. 

"Q.    What  is  the  difference?    A.    $5,830.39." 

This  is  the  amount  found  by  the  referee.  These  questions 
being  asked  and  answered  without  objection  from  defendants* 
counsel  would  have  cured  any  supposed  error,  if  error  there 
had  been,  in  the  former  part  of  Spinney's  examination. 

Finding  no  error  in  the  record,  the  judgment  will  be  af- 
firmed.   

EviDENCB,  —  Objections  to  Evidence,  to  be  of  any  q,vail,  must  be  reason* 
ably  specific;  it  is  not  enough  that  the  objection  states  that  the  evidence  is 
incompetent,  immaterial,  or  irrelevant,  but  the  particular  objection  must  be 
fairly  stated:  Ohio  etc,  R'y  Co.  v.  Walker,  113  Ind.  196;  3  Am.  St.  Rep.  638» 
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«nd  note  645;  George  v.  Thomas,  16  Tex.  74;  67  Am.  Dec.  612;  Briggs  v. 
McCabe,  27  Ind.  327;  89  Am.  Dec.  503;  Rindskoffv.  Malone,  9  Iowa,  540;  74 
Am.  Dec.  367;  Cunningham  v.  Cochran,  18  Ala.  479;  52  Am.  Dec.  230;  Smoot 
V.  Eslava,  23  Ala.  059;  58  Am.  Dec.  310;  Babe  v.  Fyler,  10  Smedes  &  M.  440; 
48  Am.  Dec.  763.  And  so  it  ia  that  evidence  ofifered  as  a  whole  may  be 
rejected  as  a  whole,  if  part  only  of  it  is  legal,  when  the  proper  objection  is 
made  to  it  as  a  whole:  Martin  v.  Bardeaty,  27  Ala.  458;  62  Am.  Dec.  773; 
Smith  V.  Causey,  28  Ala,  655;  65  Am.  Dec.  372;  Barlow  v.  Lambert,  28  Ala. 
704;  65  Am.  Dec.  374;  Morrison  v.  WJiiieside,  17  Md.  472;  79.  Am.  Dec.  661; 
Folk  V.  Wilson,  21  Md.  538;  82  Am.  Dec.  599.  But  when  a  general  objection 
to  the  whole  of  a  witness's  testimony  as  irrelevant  is  made,  it  must  be  dis- 
regarded, if  any  part  of  such  testimony  is  legal:  St.  Louis  etc.  R'y  Co.  v. 
Hendricks,  48  Ark.  177;  3  Am.  St.  Rep.  220;  and  to  the  same  effect  substan- 
tially ia  Cannon  v.  Lindsey,  85  Ala.  198;  7  Am.  St.  Rep.  38;  McCartney  v. 
Shepard,  21  Mo.  573;  64  Am.  Dec.  250;  Wilms  v.  White,  26  Md.  380;  90 
Am.  Dec.  113.  Where  evidence  is  objected  to  en  masse,  and  without  specifio^ 
reasons  given  for  its  exclusion,  the  supreme  court  will  not  review  the  action 
of  the  lower  court  in  respect  thereto:  Bogie,  v.  Nolan,  96  Mo.  85;  and  no  ob- 
jection to  the  admission  of  evidence  will  be  considered  on  appeal,  unless  the 
particular  ground  of  such  objection  was  made  known  to  the  trial  court: 
Huglies  v.  Wlieeler,  76  Cal.  230. 

Harmless  Error.  —  A  Party  Suffers  No  Prejudice  from  the  exclu- 
«ion  of  testimony  which  he  is  subsequently  allowed  to  introduce,  so  far  at 
least  as  the  substance  of  it  ia  concerned,  without  objection:  Eedjield  v.  Bed' 
Jield,  75  Iowa,  435. 

Accounts  and  Account-boob^.  —  The  question  of  the  admissibility  of 
books  of  accounts  as  evidence  ia  considered  in  note  to  Union  Bank  v.  Knapp, 
15  Am.  Dec.  191-198;  Oherg  v.  Breen,  50  N.  J.  L.  145;  7  Am.  St.  Rep.  779, 
and  note  780;  Miller  r.  Shay,  145  Mass.  162;  1  Am.  St.  Bep.  449,  and  notet 
451. 
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Bvidenob.  — DEOI.ABATION,  TO  BE  Pabt  OF  THE  Res  Gestje,  need  not  be  coin*) 
oident  in  point  of  time  with  the  main  fact  to  be  proved.  It  is  sufficient) 
if  the  two  are  so  nearly  connected  that  the  declaration  can,  in  the  ordi« 
nary  course  of  events,  be  said  to  be  the  spontaneous  exclamation  of  the< 
real  cause,  or  if  a  subsequent  declaration  and  the  main  fact  at  issue^ 
taken  together,  form  a  continuous  transaction,  the  declaration  is  admis- 
sible; but  a  mere  subsequent  declaration  is  not  of  itself  a  sufficient  cou' 
necting  circumstance  to  make  it  admissible. 

Evidence.  —  Declarations  of  Party  Injured  by  Railway  Train  as  to 
how  he  received  the  injury,  made  when  he  was  first  picked  up  at  the 
scene  of  the  accident,  surrounded  by  parties  who  witnessed  it,  are  ad- 
missible as  part  of  the  res  gestce,  but  his  declarations  made  from  five  to 
twenty  minutes  afterwards,  when  he  had  been  removed  fifty  or  seventy-, 
£ve  feet  and  placed  on  a  cot,  are  inadmissible. 


Oct.  1888.  J    Leahey  v.  Cass  Avenue  etc.  R'y  Co.  301 

Evidence  —  Res  Gest^.  —  In  action  for  damages  for  injury  caused  by  a  rail- 
way, evidence  that  immediately  after  the  accident  a  woman  was  heard 
to  shout  "  Murder"  is  inadmissible  as  part  of  the  rea  gestcB. 

Witness  —  Impeachment.  —  Credit  of  witness  may  be  impeached  by  show- 
ing, after  laying  the  proper  foundation,  that  he  has  made  statements  out 
of  court  inconsistent  with  those  made  in  court. 

Leonard  Wilcox,  for  the  appellant. 

J.  F.  MerrymaUy  for  the  respondent. 

Black,  J.  This  is  an  action  to  recover  statutory  damages 
for  the  death  of  James  O'Neil,  a  boy  eleven  years  of  age,  and 
the  son  of  the  plaintiflF.  The  defendant  corporation  owns,  and 
with  horse-power  operates,  a  street-railroad  in  the  city  of  St. 
Louis.  That  the  boy  was  run  over  by  one  of  defendant's  cars, 
and  received  wounds  and  bruises  from  which  he  died  on  thfr 
next  day,  is  an  undisputed  fact.  At  the  time  of  the  accident 
the  car  was  a  few  yards  east  of  the  Twenty-fourth  Street  croBB- 
ing,  going  east  on  Cass  Avenue. 

Plaintiff  produced  evidence  tending  to  show  that  the  boy 
was  standing  on  the  front  platform  of  the  car  with  the  driver 
just  before  and  while  crossing  Twenty-fourth  Street;  that  they 
appeared  to  be  talking  together,  and  the  driver  appeared  to  be 
angry;  that  the  boy  opened  the  gate,  and  stepped  out  back- 
wards on  the  step,  facing  and  looking  at  the  driver,  and  ap- 
peared to  be  frightened,  and  that  he  stepped  and  fell  off  and 
under  the  car.  One  witness  says  the  driver  made  a  pass  at 
the  boy  with  his  hand. 

The  defendant's  evidence  tends  to  show  that  this  and  an- 
other boy  by  the  name  of  Brown  were  together  on  the  street;^ 
that  Brown  jumped  on  the  step  to  the  front  platform,  and,  in 
answer  to  a  question  of  the  driver,  said  he  was  going  down 
town,  whereupon  the  driver  told  him  to  get  in  the  car;  that 
Brown  opened  the  gate,  stepped  in  on  the  platform,  and  then 
out  and  off;  that  at  this  moment  O'Neil  got  on  the  step,  and 
immediately  slipped  and  fell  under  the  car;  that  the  driver 
did  not  speak  to  him,  and  only  observed  his  presence  when  he 
fell. 

Two  policemen  arrested  the  driver  and  conductor,  and  took 
them  to  the  station.  Persons  present  then  carried  the  boy  to 
the  house  of  Mr.  Keating,  a  distance  of  fifty  or  seventy-five 
feet,  where  a  cot  was  provided  for  him.  After  he  had  been 
placed  upon  it,  he  stated  to  Mr.  Keating,  in  answer  to  ques- 
tions as  to  where  he  lived  and  how  he  got  hurt,  that  he  got  on 
the  step  of  the  car,  and  the  driver  kicked  him  off.    Theso 
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fitatements  were  made  five  or  eight  minutes  after  the  accident. 
Dr.  Miller  arrived  within  fifteen  or  twenty  minutes,  and  he  in- 
terrogated the  boy  as  to  how  he  got  hurt,  and  in  answer  the 
boy  said  he  was  on  the  front  platform  of  the  car,  that  he  at- 
tempted to  get  ofi",  and  the  driver  kicked  him  ofl",  and  he  fell 
under  the  car.  These  statements  were  detailed  in  evidence 
by  Mr.  Keating,  his  daughter,  and  Dr.  Miller,  and  the  ques- 
tion is,  whether  they  are  a  part  of  the  res  gestx. 

In  Harriman  v.  Stowe,  57  Mo.  93,  the  plaintiflf  was  injured 
about  noon.  Her  physician  called  between  one  and  four 
o'clock  of  the  same  day,  when  she  stated  to  him  how  she  got 
hurt,  namely,  by  falling  through  a  trap-door.  This  state- 
ment the  physician  related  on  the  witness-stand,  and  this 
court  held  the  evidence  competent,  because  part  of  the  res 
gestse,  saying  that  the  declaration  and  accident  formed  con- 
necting circumstances.  That  case,  it  is  urged  by  the  plain- 
tiff", goes  far  enough  to  admit  the  declarations  made  in  the 
present  case. 

The  case  of  Brownell  v.  Railroad  Co.,  47  Mo.  240,  was  a 
fiuit  instituted  to  recover  damages  for  the  death  of  the  plain- 
tifi''8  husband.  There  the  declaration  of  Brownell,  in  refer- 
ence to  the  switch,  it  is  said,  "  grew  directly  out  of  and  was 
made  immediately  after  the  happening  of  the  fact";  and  it 
was  held  that  the  declaration  was  competent  evidence  for  the 
plaintiflf. 

That  case  cites  with  approval  Insurance  Co.  v.  Moseley,  8 
Wall.  397,  which  was  an  action  on  a  policy  of  insurance.  To 
ehow  that  the  death  of  the  insured  was  caused  by  an  accident, 
the  wife  testified  that  her  husband  left  his  bed  between  twelve 
and  one  o'clock;  that  when  he  came  back,  he  said  he  had 
fallen  down  the  back  stairs,  and  almost  killed  himself.  The 
evidence  of  the  son  was  to  the  same  effect;  he  also  testified 
further,  that  on  the  day  after  the  fall  his  father  said  he  felt 
badly,  etc.  This  evidence  was  held  to  be  competent  for  two 
purposes:  1.  To  show  bodily  injuries  and  pain;  and  2.  To 
prove  that  deceased  fell  down  the  stairs.  In  respect  of  the 
first,  it  is  said,  such  evidence  must  relate  to  the  present,  and 
not  to  the  past.  Anything  in  the  nature  of  narration  must  be 
excluded.  As  to  the  second,  it  is  said  in  substance  that  gener- 
ally the  declarations  must  be  contemporaneous  with  the  event; 
yet  the  rule  is  not  of  universal  application.  Further  on  it  is 
said:  "Here  the  principal  fact  is  the  bodily  injury.  The  res 
gestx  are  the  statements  of  the  cause  mad.e  by  the  assured 
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almost  contemporaneously  with  its  occurrence,  and  those 
relating  to  the  consequences  made  while  the  latter  subsisted 
and  were  in  progress." 

That  court,  as  well  as  this,  in  the  cases  last  cited,  quote 
approvingly  from  Hanover  Railroad  Co.  v.  Coyle,  55  Pa.  St. 
396,  where  a  peddler's  wagon  was  struck  and  injured  by  a 
locomotive.  The  court  said:  "We  cannot  say  that  the  decla- 
ration of  the  engineer  was  not  a  part  of  the  res  gesise.  It  was 
made  at  the  time, — in  view  of  the  goods  strewn  along  the 
road  by  the  breaking  up  of  the  boxes, — and  seems  to  have 
grown  directly  out  of  and  immediately  after  the  happening  of 
the  fact." 

Adams  v.  Railroad,  74  Mo.  553,  was  an  action  by  the  plain- 
tiff to  recover  damages  for  the  death  of  her  husband.  Plain- 
tiff proved  by  one  witness  that  after  the  deceased  was  struck, 
and  after  the  train  had  stopped,  two  train-men,  whom  the 
witness  took  to  be  the  fireman  and  engineer,  came  up,  and 
one  of  them  said  to  the  other:  "If  you  had  stopped  the  train 
when  I  told  you,  you  would  not  have  killed  him."  The  other 
replied:  "It  cannot  be  helped  now;  it  is  too  late."  This 
court,  after  reviewing  various  authorities,  stated  its  conclu- 
sion as  follows:  "Were  the  declarations  connected  with  the 
calamity  as  a  cause  or  concomitant?  Were  they  contempo- 
rary with  the  principal  transaction,  and  illustrative  of  its 
character?  or  merely  a  subsequent  narrative  of  how  it  oc- 
curred ?  or  an  explanation  of  how  it  might  have  been  avoided  ? 
If  the  latter,  as  we  think,  they  were  wholly  inadmissible,  and 
the  court  erred  in  permitting  the  evidence  to  go  to  the  jury." 

This  case  was  cited  as  an  authority  in  the  subsequent  case 
of  Devlin  v.  Railroad,  87  Mo.  545,  but  that  case  was  quite  dif- 
ferent in  its  facts,  as  will  be  seen  from  the  following  state- 
ment made  therein:  "It  does  not  appear  that  these  statements 
made  by  the  section  foreman  to  the  foreman  of  the  road-house 
were  made  while  the  foreman  was  transacting  the  business  of 
the  defendant." 

Vicksburg  and  Meridian  R.  R.  Co.  v.  O'Brien,  119  U.  S.  99, 
was  a  personal  damage  suit.  A  witness  was  permitted  to  tes- 
tify, that  between  ten  and  thirty  minutes  after  the  accident  he 
had  a  conversation  with  the  engineer  in  charge  of  the  locomo- 
tive, and  that  he,  the  engineer,  said  the  train  was  moving  at 
the  rate  of  eighteen  miles  per  hour.  The  court  held  that  this 
evidence  should  have  been  excluded,  four  of  the  justices  dis- 
senting.    The  majority  opinion  is  put  upon  the  ground  that 
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the  declaration  did  not  accompany  the  act  from  which  the  in- 
jury arose,  that  it  was  a  mere  narration  of  a  past  occurrence, 
and  therefore  not  a  part  of  the  res  gestae.  The  dissenting  jus- 
tices say:  "As  the  declaration  was  made  between  ten  and 
thirty  minutes  after  the  accident,  we  may  well  conclude  that 
it  was  made  in  sight  of  the  wrecked  train,  and  in  the  presence 
of  the  injured  parties,  and  while  surrounded  by  excited  pas- 
sengers  The  modern  doctrine  has  relaxed  the  ancient 

rule,  that  declarations,  to  be  admissible  as  part  of  the  res  gestee, 
must  be  strictly  contemporaneous  with  the  main  transaction. 
It  now  allows  evidence  of  them,  when  they  appear  to  have 
been  made  under  the  immediate  influence  of  the  principal 
transaction,  and  are  so  connected  with  it  as  to  characterize  or 
explain  it." 

Greenleaf  says:  "The  principal  points  of  attention  are, 
whether  the  circumstances  and  declarations  offered  in  proof 
were  contemporaneous  with  the  main  fact  under  considera- 
tion, and  whether  they  were  so  connected  with  it  as  to  illus- 
trate its  character":  1  Greenl.  Ev.,  sec.  108. 

Taylor  says:  "  In  all  these  cases  the  principal  points  of 
attention  are,  whether  the  circumstances  and  declarations 
offered  in  proof  were  so  connected  with  the  main  fact  under 
consideration  as  to  illustrate  its  character,  to  further  its  object, 
or  to  form,  in  conjunction  with  it,  one  continuous  transaction": 
1  Taylor  on  Evidence,  7th  ed.,  sec.  588.  The  same  author, 
after  speaking  of  the  change  in  the  old  rule,  where  there  are 
connecting  circumstances,  goes  on  to  say:  "  Still,  an  act  can- 
not be  varied,  qualified,  or  explained,  either  by  a  declaration 
which  amounts  to  no  more  than  a  mere  narrative  of  a  past  oc- 
currence, or  of  an  isolated  conversation  held,  or  an  isolated  act 
done  at  a  later  period  ":  Id.  sec.  589. 

These  authorities  show  that  there  is  still  some  diversity  of 
opinion,  both  as  to  the  rule  and  as  to  the  application  of  a 
given  rule.  Care  must  be  taken  not  to  make  the  field  of  res 
gestas  too  large  or  too  contracted.  The  better  reasoning  is,  that 
the  declaration,  to  be  a  part  of  the  res  gestx.,  need  not  be  coin- 
cident in  point  of  time  with  the  main  fact  to  be  proved.  It  is 
enough  that  the  two  are  so  clearly  connected  that  the  declara- 
tion can,  in  the  ordinary  course  of  affairs,  be  said  to  be  the 
spontaneous  exclamation  of  the  real  cause.  The  declaration 
is  then  a  verbal  act,  and  may  well  be  said  to  be  a  part  of  the 
main  fact  or  transaction.  Again,  if  the  subsequent  declaration 
and  the  main  fact  at  issue,  taken  together,  form  a  continuouR 
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transaction,  then  the  declaration  is  admissible.  Much,  there- 
fore, depends  upon  the  nature  and  character  of  the  transaction 
ill  question;"  for  it  may  be,  and  often  is,  of  a  continuing 
character.  It  cannot  be  said  that  a  mere  subsequent  decla- 
ration will  of  itself  furnish  a  suflBcient  connecting  circum- 
t-tance. 

Applying  these  declarations  to  the  present  case,  it  is  clear 
that  what  the  boy  said  as  to  how  he  got  under  the  car,  when 
first  picked  up,  was  properly  received  as  evidence  of  the  cause 
of  his  injuries.  He  was  then  at  the  scene  of  the  accident,  sur- 
rounded by  persons  who  witnessed  the  calamity,  and  his 
declarations  then  made  were  verbal  acts,  though  made  after 
the  accident  had  happened. 

But  what  he  said  after  he  had  been  removed  to  the  house 
of  Mr.  Keating,  after  the  persons  connected  with  the  accident 
had  separated,  and  in  answer  to  questions  as  to  how  he  got 
hurt,  should  have  been  excluded.  These  answers  were  but 
narratives  of  what  had  transpired,  made  and  intended  as  such. 
The  time  between  the  accident  and  making  these  declarations 
is  short,  it  is  true,  but  they  are  disconnected  from  the  main 
fact.  We  do  not  understand  any  of  the  cases  before  cited  to 
go  far  enough  to  admit  these  declarations,  lest  it  be  that  of 
Harriman  v.  Stowe,  57  Mo.  93.  It  is  to  be  observed  that  these 
statements  made  at  the  house  of  Mr.  Keating  were  not  offered 
for  the  purpose  of  showing  that  the  boy  was  then  suflfering 
from  the  injuries,  but  for  the  purpose  of  showing  the  cause  of 
the  injuries.     It  was  error  to  admit  them  in  evidence. 

2.  Callahan,  a  policeman,  testified:  "I  heard  a  cry  on  the 
sidewalk.  I  heard  a  lady  shout  '  Murder.' "  This  statement 
was  repeated  several  times  by  this  and  another  witness. 
Defendant's  motion  to  strike  out  this  evidence  should  have 
been  sustained.  The  books  report  the  case  of  the  trial  of 
Gordon  for  treason,  where  the  cry  of  the  mob  who  accompanied 
the  prisoner  on  his  enterprise  was  received  in  evidence.  But 
in  this  case  the  woman  had  nothing  to  do  with  the  accident. 
She  saw  the  crowd  that  gathered  around  the  car,  and  shouted 
"Murder."  This,  we  understand,  was  after  the  accident.  Her 
shouts  shed  no  light  whatever  on  the  real  issue:  State  v.  Brown, 
64  Mo.  371;  State  v.  Sneed,  88  Id.  138. 

3.  Jessop,  the  driver,  was  a  witness  for  defendant.  For  the 
purpose  of  impeaching  the  credit  of  this  witness,  it  was  com- 
petent to  show  that  he  had  made  statements  out  of  court  in- 
consistent with  those  made  in  court,  the  proper  foundation 
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having  been  laid  therefor,  as  was  done  in  this  case.  The  tes- 
timony of  OflQcer  Morgan  was  received  for  this  purpose,  and 
none  other.     The  objection  to  it  is  without  merit. 

For  the  reasons  before  stated,  the  judgment  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


Res  Gest^ — Declabations. — Nothing  is  admissible  as  part  of  the  rca 
gestae,  as  a  general  rule,  unless  it  grows  out  of  the  principal  transaction,  illus- 
trates its  character,  and  is  contemporaneous  with  it:  Batton  v.  Watson,  13 
Ga.  63;  58  Am.  Dec.  504;  and  generally,  declarations  must  be  contempora- 
neous with  the  main  transaction  to  be  admitted  as  7-es  gestce:  Crump  v.  United 
States  M.  Co.,  7  Gratt.  352;  56  Am.  Dec.  116;  Wetmore  v.  Mell,  1  Ohio  St.  26; 
69  Am.  Dec.  607;  Higj  v.  CooJc,  4  Gilm.  336;  46  Am.  Dec.  462;  Deming  v. 
Carrington,  12  Conn.  1;  30  Am.  Dec.  591;  Stockman  v.  Stale,  24  Tex.  App. 
387;  5  Am.  St.  Hep.  394,  and  note;  Bush  v.  Roberts,  111  N.  Y.  478;  7  Am. 
St.  Rep.  741,  and  note;  yet  the  declarations  need  not  necessarily  take  place 
immediately  with  the  occurrence  of  the  main  act,  but  may  be  before  or  after, 
provided  they  are  calculated  to  unfold  the  nature  and  quality  of  the  facts 
they  are  intended  to  explain,  and  so  harmonize  with  them  as  to  constitute 
one  transaction:  McDowell  v.  Goldsmith,  6  Md.  319;  61  Am.  Dec.  305;  and  to 
the  same  effect,  substantially,  is  People  v.  Vernon,  35  Cal.  49;  95  Am.  Dec. 
49;  compare  also  Frink  v.  Coe,  4  G.  Greene,  555;  61  Am.  Dec.  141;  Ross  v. 
Bank  of  Burlington,  1  Aiken,  43;  15  Am.  Dec.  664;  Reilley  v.  Haynes,  38 
Kan.  259,  and  note;  Lynch  v.  State,  24  Tex.  App.  350;  5  Am.  St.  Rep.  888, 
and  note. 

Declarations  of  ah  Injubed  Party  —  Res  Gest.«:.  — Declarations  of  an 
injured  person,  made  at  the  time  of  or  just  immediately  after  receiving  the 
injury,  as  to  how  he  was  injured,  etc.,  are  admissible  as  res  gestce:  Frink  v. 
Coe,  4  G.  Greene,  555;  61  Am.  Dec.  141;  Lane  v.  Bryant,  9  Gray,  245;  69 
Am.  Dec.  282;  Matteson  v.  New  York  Cent.  R.  R.  Co.,  35  N.  Y.  487;  92  Am. 
Dec.  67;  but  plaintiff's  mere  narrative  declarations  of  past  events  are  inad- 
missible as  evidence  in  his  favor,  though  made  to  his  attending  physician: 
Eme:jeon  v.  Lowell  Qas  LigJii  Co.,  6  Allen,  146;  82  Am.  Dec.  621;  Chapin  v. 
Maryborough,  9  Gray,  244;  69  Am.  Dec.  281;  Illinois  Cent.  R.  R.  Co.  v.  Sut- 
ton, 42  111.  438;  92  Am.  Dec.  81;  Central  R.  R.  v.  SmUh,  76  Ga.  209;  2  Am. 
St.  Rep.  31,  and  note  39. 

Declarations,  when  Admissible  in  Evidence  as  a  Part  op  the  Res 
Gest^.  — This  subject  is  fully  discussed  in  a  monographic  note  to  People  v. 
Vernon,  95  Am.  Dec.  52-71. 

Impeaching  Witness.  —  The  testimony  of  a  witness  may  be  impeached 
by  proving  the  declarations  of  the  party  whose  witness  he  was,  that  the  wit- 
ness had  made  statements  contradictory  to  those  made  by  him  upon  the  stand: 
Allen  V.  Han-ison,  30  Vt.  219;  73  Am.  Dec.  302.  And  it  is  not  error  to  allow 
a  witness  to  be  recalled  and  examined  with  a  view  to  laying  a  foundation  for 
impeaching  his  testimony  in  chief  by  proof  of  contradictory  statements:  Scott 
V.  Commonwealth,  4  Met.  (Ky.)  227;  83  Am.  Dec.  461.  Witnesses  may  be  im- 
peached by  prior  contradictory  statements:  State  v.  Patterson,  2  Ired.  346; 
38  Am.  Dec.  699;  Hedge  v.  Ciapp,  22  Conn.  262;  58  Am.  Dec.  424;  Gould  v. 
Norfolk  Lead  Co.,  9  Cush.  338;  57  Am.  Rep.  60;  Franklin  Bank  v.  Pennsyl- 
vania etc.  Nav.  Co.,  11  Gill  &  J.  28;  33  Am.  Dec.  687;  but  the  ground  for 
impeachment  must  always  be  laid  by  calling  witness's  attention  to  the  state- 
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meat,  and  the  time  and  place  when  and  where  made:  Moore  v.  BetUs,  11 
Humph.  67;  53  Am.  Dec.  771;  State  v.  Marler,  2  Ala.  43;  36  Am.  Dec.  398; 
Scaly  V.  State,  1  Ga.  213;  44  Am.  Dec.  641;  Brown  v.  Calumet  River  R'y  Co., 
125  111.  665.  Before  a  witness  can  be  impeached  by  proof  of  contradictory 
statements,  such  statements  must  be  called  to  his  attention,  and  it  is  error 
to  introduce  them  without  having  laid  any  foundation:  State  v.  Cleary,  40 
Kan.  287.  Where  an  agent  testifies  in  chief  that  he,  and  not  the  principal, 
w  liable  for  the  debt,  it  is  allowable,  on  cross-examination,  to  ask  him  if,  on  a 
former  occasion,  giving  time,  place,  and  person,  he  had  not  said  the  principal 
ought  to  pay  the  debt:  Smith  v.  Watson,  82  Va.  712.  But  it  must  be  carefully 
borne  in  mind  that  no  witness  can  be  impeached  by  contradicting  him  upon 
mere  collateral  matters:  People  v.  Dye,  75  Cal.  108. 
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ExBCxmoNS  —  Return.  —  Under  the  Missouri  Revised  Statutes  of  1879,  sec- 
tion 2338,  an  execution  may  issue  returnable  at  the  option  of  the  plain- 
tiff either  to  the  first  or  second  term  of  court  after  such  issuance. 

EIXECXJTION  —  Presumption  in  Favor  of  Officer.  —  In  the  absence  of 
proof  to  the  contrary,  it  will  be  presumed  that  the  clerk  who  issued 
and  the  sheriff  who  sold  under  the  execution  obeyed  the  dictates  of  duty, 
and  complied  with  the  law. 

To  Constitute  Estoppel  in  Pais,  there  must  be  a  false  representation  or 
concealment  of  known  material  facts  made  to  a  party  ignorant  of  their 
truth  or  falsity,  and  made  with  intent  that  the  latter  party  would  act 
upon  them,  and  he  must  have  so  acted  upon  them. 

Estoppel  in  Pais.  —  Mere  silence  or  some  act  done  where  the  means  of 
knowledge  are  equally  open  to  both  parties  does  not  create  an  estoppel 
in  pais. 

To  Create  Estoppel  in  Pais,  it  must  be  certain;  the  misrepresentation 
must  be  plain,  not  doubtful,  nor  a  matter  of  mere  inference  or  opinion. 

Estoppel  in  Pais.  —  Where  a  party  acts  under  the  advice  of  his  counsel 
that  a  purchase  under  a  second  execution  will  be  good,  and  that  the  sale 
to  be  made  thereunder  will  bar  and  estop  another  from  asserting  title 
under  any  former  deed  to  the  latter,  the  latter  is  not  estopped  from  set- 
ting up  title. 

Estoppel.  —  An  attorney's  name  signed  to  a  petition  merely  as  accommoda- 
tion to  plaintiff's  attorney  is  not  an  estoppel  as  to  the  former  from 
setting  up  title  to  land  sold  under  execution  icsued  in  such  suit. 

Executions  —  Sale  —  Deed,  —  An  assignee  of  a  purchaser  of  land  at  sheriffs 
sale  without  taking  a  deed  cannot,  after  fifteen  years  have  elapsed,  be- 
gin suit  against  such  ex-sheriff  to  compel  him  to  execute  to  him  a  deed, 
without  notice  to  a  party  also  claiming  title,  and  a  deed  so  executed  is 
void  as  to  the  latter. 

Sheriff's  Deed.  — No  title  passes  at  sheriff's  sale  of  land,  except  npoa 
delivery  of  a  deed. 

Executions  —  Sai  e  —  Deed.  —  Where  a  party,  since  deceased,  purchased 
land  at  sheriff 's  sale,  but  took  no  deed,  he  has  no  interest  that  can  be 
made  the  subject  of  administrator's  sale. 
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Equitable  Estoppel.  —  Stranger  to  title  cannot  invoke  an  equitable  estop- 
pel against  plaintiJBF  in  ejectment. 

Execution  —  Sale.  —  Purchaser  at  sheriff's  sale  who  allows  fourteen  year* 
to  elapse  without  taking  a  deed  will  be  presumed,  with  those  claiming 
under  him,  to  have  abandoned  all  claim  to  the  premises. 

H.  S.  Priest  and  S.  P.  Sparks,  for  the  appellant. 

Cockrell  and  Suddath,  for  the  respondent. 

Sherwood,  J.  Ejectment  for  certain  land  in  Johnson 
County.  Both  parties  claim  title  under  Amos  M.  Perry,  the 
former  owner.     Action  brought  January  22,  1885. 

1.  The  agreed  statement  of  facts  shows  that  the  Union 
Bank  of  Missouri  was  the  creditor  of  Amos  M.  Perry,  and  the 
purchaser  of  his  interest  at  execution  sale;  that  the  Union 
National  Bank  of  St.  Louis  is  the  successor  of  the  former 
bank  as  to  all  rights  and  interests,  etc.  The  plaintifif  claims 
under  a  quitclaim  deed  made  by  the  latter  bank  to  him  Octo- 
ber 22,  1884,  and  filed  for  record  November  1,  next  there- 
after. 

The  sheriff's  deed  to  the  Union  bank  is  dated  October  20, 
1866,  and  filed  for  record  October  22,  1870.  To  this  deed 
objection  is  made  that  it  shows  that  the  special  execution 
therein  mentioned  was  issued  September  5,  1865,  delivered 
to  the  sheriff  on  the  15th  of  that  month;  but  that  no  sale 
thereunder  occurred  till  April  17,  1866,  long  after  the  return 
day  of  the  writ,  and  that  therefore  the  sale  was  void.  To 
this  objection  it  naay  be  replied  that  under  the  law  as  it  then 
stood  and  now  is  executions  might  have  issued,  and  may 
issue,  returnable  at  the  option  of  the  plaintiff,  either  to  the 
first  or  the  second  term  after  such  issuance:  R.  S.  1879,  sec. 
2338.  And  in  the  absence  of  aught  to  the  contrary,  it  will  be 
presumed  that  the  clerk  who  issued  and  the  sheriff  who  sold 
under  the  execution  obeyed  the  dictates  of  duty  and  complied 
with  the  law.  The  indulgence  of  such  presumption  is  of  com- 
mon occurrence,  and  of  daily  recognition  in  the  courts:  Long 
V.  Joplin  M.  &  S.  Co.,  68  Mo.  422,  and  cases  cited;  Addis  v. 
Graham,  88  Id.  197;  Hammond  v.  Gordon,  93  Id.  223. 

2.  Now  as  to  the  plea  of  estoppel  in  pais  or  equitable  estop- 
pel as  set  forth  in  the  answer:  The  gist  of  the  plea  is,  that 
plaintiff  was  the  attorney  for  the  Union  Bank  in  the  attach- 
ment suit  instituted  by  the  bank  against  Amos  M.  Perry  in 
1870;  that  defendant  claims  under  one  Shumate,  and  has 
anquired  all  of  Shumate's  rights  in  the  premises  by  proper 
conveyances;  that  Shumate,  under  the  sale  made  by  virtue  of 
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the  attachment  proceedings  aforesaid,  bought  the  premises  in 
controversy,  relying  upon  the  acts  of  the  bank  in  attaching 
and  selling  under  execution  said  property,  as  that  of  Amos  M. 
Perry,  as  a  declaration  and  admission  of  the  bank  that  it  was 
not,  and  Amos  M.  Perry  was,  the  owner  of  said  real  estate, 
purchased  the  same,  and  paid  therefor;  and  this  defendant, 
as  his  assignee,  has  received  a  deed  from  the  sheriflf  for  said 
land;  and  that  plaintiff  had  acquired  his  deed  with  notice, 
etc.  This  plea  is  plainly  bad  on  its  face.  It  does  not  contain 
within  its  allegations  a  single  element  of  estoppel.  It  is  not 
alleged  that  Shumate  was  misled  by  any  act  of  the  Union 
Bank  or  of  plaintiff,  or  that  he  was  in  ignorance  of  the  true 
state  of  the  title,  or  that  the  former  deed  to  the  Union  Bank 
was  not  put  to  record,  or  that  the  act  of  the  Union  Bank  in- 
duced Shumate  to  buy  the  land  which  otherwise  he  would  not 
have  bought. 

An  eminent  text-writer,  treating  of  the  subject  of  equitable 
estoppel,  says:  "The  cases  when  carefully  analyzed  show  that 
all  the  following  elements  must  actually  or  presumably  be 
present  in  order  to  an  estoppel  by  conduct:  1.  There  must 
have  been  a  false  representation  or  a  concealment  of  material 
facts ;  2.  The  representation  must  have  been  made  with 
knowledge  of  the  facts;  3.  The  party  to  whom  it  was  made 
must  have  been  ignorant  of  the  truth  of  the  matter;  4.  It  must 
have  been  made  with  the  intention  that  the  other  party  should 
act  upon  it;  5.  The  other  party  must  have  been  induced  to 
act  upon  it":  Bigelow  on  Estoppel,  3d  ed.,  484. 

In  Dezell  v.  Odell,  3  Hill,  215,  38  Am.  Dec.  628,  Cowen,  J., 
fiays:  "We  then  have  a  very  clear  case  of  an  admission  by 
the  defendant  intended  to  influence  the  conduct  of  the  man 
with  whom  he  was  dealing,  and  actually  leading  him  into  a 
line  of  conduct  which  must  be  prejudicial  to  his  interests, 
unless  the  defendant  be  cut  off  from  the  power  of  retraction. 
This  I  understand  to  be  the  very  definition  of  an  estoppel  in 
pais." 

Nor  will  mere  silence,  or  some  act  done,  where  the  means 
of  knowledge  are  equally  open  to  both  parties,  estop  the  party 
doing  the  act  or  remaining  silent.  Thus  in  Brinckerhoff  y. 
Laming,  4  Johns.  Ch.  64,  8  Am.  Dec.  538,  Lansing  was  a 
mortgagee,  whose  mortgage  was  duly  recorded,  and  he  wit- 
nessed a  lease  made  by  his  mortgagor  of  a  part  of  the  mort- 
gaged premises,  and  it  was  ruled  by  Chancellor  Kent  that  no 
estoppel  arose  by  reason  of  the  fact  of  the  registry  of  the  mort- 
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gage,  the  lessee  being  charged  with  constructive  notice  of  it. 
Similar  rulings  have  been  made  elsewhere:  Odlin  v.  Gove,  41 
N.  H.  465;  9  Am.  Dec.  39;  Carter  v.  Champion,  8  Conn.  549, 
654;  21  Am.  Dec.  695;  Bigelow  v.  Topliff,  25  Vt.  273;  60  Am. 
Dec.  264.  The  same  doctrine  has  been  recognized  by  this 
court:  Bales  v.  Perry,  52  Mo.  449,  and  cases  cited;  Acton  v. 
Dooley,  74  Id.  74,  and  cases  cited.  Furthermore,  there  must 
lo  a  certainty  about  the  alleged  estoppel;  the  misrepresenta- 
tioa  must  be  plain,  not  doubtful,  or  matter  of  mere  inference 
or  opinion;  for  the  courts  will  not  sufifer  a  man  to  be  deprived 
of  his  property  or  security  where  he  had  no  intention  to  part 
with  it.  It  is  much  the  same  thing  to  say  that  the  represen- 
tation or  conduct  is  such  as  would  naturally  lead  to  the  action 
taken;  that  is,  it  should  be  such  as  to  justify  a  prudent  man 
to  act  upon  it:  Bigelow  on  Estoppel,  3d  ed.,  490,  491.  Tested 
by  these  authorities,  and  the  rule  they  enunciate,  the  plea  was 
wholly  worthless. 

3.  And  the  evidence  to  support  the  plea  of  estoppel  is  of  a 
piece  with  it,  since  it  is  clear  that  Shumate  was  acting  under 
and  relying,  not  on  the  act  of  the  bank  in  having  the  sale 
made,  but  upon  the  advice  of  his  counsel,  F.  M.  Cockrell,  that 
his  purchase  under  the  second  execution  would  be  good,  as 
the  sale  made  thereunder  would  bar  and  estop  the  bank  from 
asserting  title  under  any  former  deed  to  the  latter. 

4.  Nor  is  it  seen  that  the  case  of  the  defendant  is  strength- 
ened by  the  fact  that  the  plaintiflF's  name  is  marked  to  the 
petition  as  counsel  with  Elliot  and  Land,  since  his  uncontra- 
dicted testimony  shows  that  he  was  not  counsel  for  the  bank, 
that  Land  was,  and  that  plaintiflF's  name  was  signed  merely 
as  an  accommodation  to  Land.  Something  has  been  said 
about  plaintiff's  agreeing  to  the  sale  in  question;  but  there  is 
not  a  scintilla  of  evidence  tending  to  show  this  to  be  true, 
granting  it  to  be  material.  That  he  was  present  at  or  near 
the  sale  is,  indeed,  testified  to;  that  he  was  seen  to  converse 
with  Land  is  also  testified  to;  but  that  he  agreed  to  the  sale, 
or  the  terms  upon  which  Shumate  bought,  no  one  swears. 

5.  Shumate  died  in  1875.  Prior  to  his  death,  however,  and 
prior  to  the  execution  sale  to  him,  to  wit,  December  19,  1870, 
Amos  M.  Perry  had  conveyed  by  quitclaim  to  the  defendant 
the  premises  in  dispute.  No  deed  was  ever  made  to  Shumate 
for  the  premises.  About  nine  months  after  the  present  action 
was  begun,  however,  and  some  fifteen  years  after  Shumate's 
death,  the  defendant  instituted  in  the  Johnson  circuit  court  a 
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decidedly  unique  proceeding,  a  proceeding  wherein  the  said 
defendant  appears  as  plaintiflF,  and  the  former  sheriflf  as  de- 
fendant, and  wherein  it  is  gravely  recited  that  "due  notice'^ 
of  the  motion  was  given  to  the  defendant,  i.  e,,  to  the  former 
sheriff  1  Whereupon,  after  numerous  recitals  of  facts,  it  was 
ordered  by  the  court  that  said  former  sheriflf  execute  a  deed 
to  the  present  defendant  as  assignee  of  Shumate.  Of  this 
proceeding,  one  without  notice  to  plaintiff,  a  purely  ex  parte 
proceeding,  it  is  scarcely  necessary  to  say  more  than  that 
there  yet  remains  in  this  country  a  certain  instrument,  com- 
monly called  a  constitution,  which  forbids  a  man  to  be  passed 
upon,  either  in  person  or  estate,  without  an  opportunity  to  be 
heard.  The  deed,  therefore,  though  made  under  the  order  of 
the  court,  passed  no  title  to  defendant  as  against  plaintiff,  and 
was  as  to  him  utterly  worthless,  saying  nothing  about  the 
great  laches  exhibited  by  defendant,  and  those  under  whom 
he  claims,  in  coming  forward  and  asserting  any  right  which 
it  may  be  supposed  was  acquired  by  Shumate  at  the  sheriflf 's 
Bale;  as  to  which  point,  see  Hoge  v.  Huhb,  94  Mo.  489. 

6.  Furthermore,  as  no  title  to  lands  sold  at  sheriflf's  sale 
passes  except  upon  delivery  of  the  deed  {Leach  v.  Koenig^  65 
Mo.  451),  Shumate  had  no  such  interest  in  the  premises  as 
could  be  the  subject  of  administrator's  sale,  and  consequently 
Crittenden  and  Cockrell  took  nothing  by  their  purchase,  and 
of  course  could  transfer  nothing  to  the  defendant.  And  the 
deed  of  the  former  sheriflf  to  the  defendant  was,  as  already 
seen,  invalid  as  to  the  plaintiff.  So  that  the  defendant  occu- 
pies the  attitude  of  a  stranger  to  the  title  attempting  to  in- 
voke against  the  plaintiff  an  equitable  estoppel, — something 
which  cannot  be  done. 

7.  Moreover,  the  plaintiflf  bought  of  the  successor  of  the 
Union  Bank  the  premises  in  question  about  fourteen  years 
after  Shumate  had  bid  in  the  land,  but  had  failed  to  take  a 
deed.  From  the  great  lapse  of  time  without  a  deed  having 
been  taken,  plaintiff  might  well  conclude  that  Shumate  and 
those  claiming  under  him  had  abandoned  all  claim  to  the 
premises  in  litigation. 

It  follows  from  what  has  been  said  that  a  peremptory  decla- 
ration of  law  in  favor  of  plaintiflf,  as  asked,  should  have  been 
given.  The  judgment  is  reversed,  and  judgment  will  be  en- 
tered in  this  court  for  plaintiff. 


Estoppel,  What  is,  and  What  are  the  Essentials  or:  OiUett  v.  fTifey, 
126  III  310;  9  Am.  St.  Rep.  587,  and  particularly  note  597. 
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Executions.  —  Every  reasonable  prcanmption  will  be  indulged  in  favor  of 
sustaining  the  ministerial  acts  of  officers  making  judicial  sales:  Evans  v. 
Robherson,  92  Mo.  192;  1  Am.  St.  Rep.  701;  Childs  v.  McChesney,  20  Iowa, 
431;  89  Am.  Dec.  545,  and  note  550;  Thomas  v.  Malcom,  39  Ga.  328;  99 
Am.  Dec.  459,  and  note  461;  Gi-eer  v,  Wintermiith,  85  Ky.  516;  7  Am.  St. 
Rep.  613,  and  note.  Presumptions  are  constantly  made  in  support  of  the 
official  acts  of  public  officers:  Hammond  v.  Oordon,  93  Mo.  223. 

PuRCHASEK  AT  AN  EXECUTION  Salb  is  not  clothed  with  legal  title  until 
he  has  received  the  sheriff's  deed,  but  only  has  a  lien  or  equity  in  the  pur< 
ehaaed  property:  Reynolda-v.  Harris,  14  Cal.  667;  76  Am.  Deo.  459. 


GuMM  V.  Hubbard. 

[97  Missouri,  311.] 

CoMTESTBD  ELEonoK  — NOTICE.  — Where  in  an  election  contest  the  ground 
upon  which  it  is  based  does  not  touch  the  qualifications  of  the  voters, 
it  is  not  necessary  to  set  out  their  names  in  the  notice  of  contest;  but  it 
is  sufficient  to  state  the  grounds  of  contest  under  section  5528,  Revised 
Statutes  of  Missouri;  and  such  notice  need  not  state  the  facts  which 
constitute  ballots  fraudulent,  as  section  5493  of  such  stautea  furnishes 
an  absolute  rule  of  evidence  in  that  regard. 

Election  —  Fraudulent  Ballot.  —  Where  the  county  court  has  ordered 
a  stock  law  submitted  to  the  electors  at  a  general  election,  their  votes 
for  or  against  it,  written  upon  the  ballots  cast,  does  not  render  such 
ballots  fraudulent  under  section  5493,  Revised  Statutes  of  Missouri, 
whether  such  order  of  the  court  was  valid  or  not. 

Election  —  Evidence  to  Explain  Ballots.  —  Effect  should  be  given  to 
the  will  of  the  electors,  and  circumstances  surrounding  an  election  may 
be  given  in  evidence  to  explain  ambiguities  in  the  ballots.  Therefore 
where,  in  an  election  contest,  there  were  but  two  candidates  for  a 
county  office,  and  their  names  are  so  unlike  that  there  is  no  danger  of 
confusion  between  them,  while  the  voting  population  was  largely  Ger- 
man, the  court  is  authorized  to  find  that  ballots  cast  for  "  J.  D.  Hubba," 
"J.  D.  Huba."  "Huber,"  "J.  D.  Hub,"  and  "D.  Huber"  should  be 
counted  for  "  J.  D.  Hubbard." 

Election  —  Presumption  that  Ballot  is  Valid.  —  Where  an  election  is 
held,  and  the  ballots  received  and  counted  by  duly  appointed  officers, 
it  is  presumed  that  such  ballots  are  legal,  and  the  burden  of  proof  is 
upon  the  party  who  asserts  their  invalidity  to  show  that  they  are 
illegal. 

Election  —  Presumption  that  Ballot  is  Legal. — It  is  not  sufficient 
proof  of  the  invalidity  of  a  vote  to  show  that  the  person  who  cast  it 
is  of  foreign  birth,  nor  that  he  made  declaration  of  his  intention  to  be- 
come a  citizen  more  than  five  years  before  the  date  of  the  election  in 
question.  The  presumption  that  the  ballot  is  legal  is  not  overcome  by 
such  proof,  without  more. 

Election  —  Citizen  —  Minor  Child — Naturalization  of  Parent.  —  The 
minor  children  of  aliens,  though  born  out  of  the  United  States,  if  dweU< 
ing  therein  at  the  time  of  the  naturalization  of  the  parents,  thereby  be« 
oome  citizens  by  virtue  thereof. 


Oct.  1888.]  GuMM  V.  Hubbard.  313 

CiTiZENSHrp.  —  Whbre  Widow  and  her  Minor  Son,  both  of  foreign 
birth,  come  to  the  United  States,  and  the  mother  marries  a  citizen  of 
the  latter  country,  both  she  and  her  minor  son  are  made  citizens  by 
such  marriage. 

Election  —  Illegal  Ballot.  —  A  ballot  cast  by  one  of  the  judges  of  elec- 
tion after  the  polls  have  been  closed  is  illegal. 

Election  —  PRAcmcE.  —  The  appellate  court  will  not  determine  disputed 
or  doubtful  questions  of  fact  in  contested  election  cases;  and  if  the 
judgment  of  the  lower  court  is  in  accord  with  correct  principles  of  law, 
it  will  be  affirmed. 

B.  R.  Richardson,  R.  F.  Walker,  A.  L.  Ross,  D.  E.  Wray, 
A.  W.  Anthony,  /.  D.  Bohling,  and  Draffen  an4  Williams,  for 
the  appellant. 

William  S.  Shirk,  and  Edwards  and  Davison,  and  Nelson  and 
Spurlock,  for  the  respondent. 

Black,  J.  This  is  an  election  contest  between  Caleb  Gumm 
and  Joel  D.  Hubbard,  who  were  candidates  for  the  office  of 
county  clerk  of  Morgan  County  at  the  election  held  on  the  2d 
of  November,  1886.  The  official  count  gave  Hubbard  1103 
and  Gumm  1096  votes,  —  a  majority  of  seven  for  Hubbard. 
After  Gumm  gave  notice  of  contest,  Hubbard  gave  a  like  no- 
tice, and  the  circuit  court  gave  judgment  for  Hubbard,  the 
contestee. 

1.  Gumm,  the  contestant,  objected  to  the  introduction  of 
any  evidence  in  support  of  a  part  of  contes  tee's  notice.  The 
court  did  not  pass  upon  the  question  at  the  time,  but  took  it 
under  advisement  until  the  close  of  the  case,  and  the  record 
does  not  show  that  any  ruling  was  then  made  upon  the  objec- 
tion. The  objection,  however,  was  not  well  taken.  The  part 
of  the  notice  to  which  the  objection  was  made  states  that  at 
a  designated  precinct  twelve  persons,  giving  their  names  and 
the  number  of  their  ballots,  voted  for  Gumm,  and  that  the 
ballots  were  counted  for  him;  "that  each  and  all  of  said  bal- 
lots had  written  upon  them  certain  writing  and  written  words 
other  than  the  designations  of  the  offices  to  be  filled,  and 
others  that  substituted  names  of  persons  voted  for;  where- 
fore said  ballots  were  illegal  and  fraudulent,  and  should  not 
have  been  counted."  The  same  part  of  the  notice  goes  on  to 
make  a  like  charge  as  to  votes  at  other  designated  precincts,  ^ 
omitting,  however,  the  names  of  the  voters  and  numbers  of 
the  ballots. 

Section  5493,  Revised  Statutes,  provides:  "Said  ballot 
eball  not  bear  upon  it  any  device  whatever,  nor  shall  there  be 
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any  writing  or  printing  thereon,  except  the  names  of  persons, 
and  the  designations  of  the  offices  to  be  filled,  leaving  a  margin 
on  either  side  of  the  printed  matter  for  substituting  names. 
Each  ballot  may  bear  a  plain  written  or  printed  caption 
thereon,  expressing  its  political  character,  but  on  all  such 
ballots  the  caption  or  head-lines  shall  not  in  any  manner  be 
designed  to  mislead  the  voter  as  to  the  name  or  names  there- 
under. Any  ballot  not  conforming  to  the  provisions  of  this 
chapter  shall  be  considered  fraudulent,  and  the  same  shall 
not  be  counted."  By  section  5528,  "the  notice  shall  specify 
the  grounds  upon  which  the  contestant  intends  to  rely,  and  if 
any  objection  be  made  to  the  qualifications  of  any  voters,  the 
names  of  such  voters  and  the  objections  shall  be  stated 
therein."  Since  this  ground  of  contest  does  not  go  to  the 
qualifications  of  the  voters,  it  was  not  necessary  to  set  out 
their  names;  it  was  sufficient  to  state  the  grounds  of  the  con- 
test. 

The  objection  to  the  sufficiency  of  the  notice  is,  that  it  does 
not  appear  from  the  facts  stated  that  the  ballots  were  fraudu- 
lent. It  is  not  contended  that  the  notice  should  set  out  the 
words  which  it  is  claimed  render  the  ballots  fraudulent,  but 
it  is  insisted  that  there  is  not  enough  stated  to  show  that  the 
ballots  were  fraudulent.  Section  5493  furnishes  an  absolute 
rule  of  evidence.  It  makes  the  ballot  fraudulent,  without 
regard  to  intent,  when  it  has  thereon  any  writing  or  printing 
other  than  that  specified.  It  may  have  written  or  printed 
thereon  the  names  of  the  persons  voted  for,  words  designating 
the  offices  to  be  filled,  substituted  names,  and  a  caption  ex- 
pressing truly  its  political  character;  but  it  is  fraudulent  if  it 
bears  any  other  writing  or  printing.  It  is  true,  the  notice  does 
not,  in  express  terms,  state  that  the  "writing  and  written 
words  "  were  other  than  a  caption  or  head-lines.  But  the  no- 
tice conveys  the  idea  that  the  ballots,  besides  being  full  and 
formal,  had  written  thereon  other  and  additional  words.  The 
notice  might  have  been  more  specific,  but  it  is  to  be  remem- 
bered there  are  no  formal  pleadings  in  these  cases.  The 
notices,  on  the  one  side  and  the  other,  constitute  the  only 
pleadings.  Section  5532,  Revised  Statutes,  provides  that 
"every  court  authorized  to  determine  contested  elections  shall 
hear  and  determine  the  same  in  a  summary  manner,  without 
any  formal  pleadings."  The  contestant  did  not  present  this 
question  until  he  had  put  in  his  own  evidence,  and  then  not 
by  way  of  a  motion  to  strike  out  this  part  of  the  notice,  but 
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by  way  of  an  objection  to  the  introduction  of  any  evidence. 
In  view  of  all  of  the  foregoing  considerations,  we  are  of  the 
opinion  that  there  would  have  been  no  error  in  overruling  th© 
objection  thus  made  by  the  contestant. 

We,  however,  agree  with  the  contestant  that  the  proof  offered 
by  the  contestee  furnished  no  reason  for  excluding  the  ballots. 
It  shows  that  prior  to  the  election  the  county  court  made  an 
order  submitting  to  the  electors  the  question  whether  the  stock 
law  should  be  put  in  force.  Many  persons  wrote  upon  their 
ballots  words  expressing  their  vote  for  or  against  the  law,  and 
these  are  the  words  which  the  contestee  insists  rendered  the 
ballots  fraudulent.  Had  the  order  of  the  county  court  been 
a  valid  one,  then  it  is  conceded  that  the  vote  for  or  against 
the  stock  law  might  have  been  written  upon  the  general  bal- 
lot; and  so  we  held  in  Applegate  v.  Egan,  74  Mo.  259. 

But  the  contestee  insists  that  the  order  of  the  county  court 
was  void  because  it  was  made  upon  the  petition  of  house- 
liolders  of  five  or  six  congressional  townships,  and  not  upon 
the  petition  of  householders  of  five  or  more  municipal  town- 
ships. Let  it  be  conceded  that  the  act  of  March  31,  1885 
(Acts  of  1885,  p.  29),  when  it  speaks  of  five  or  more  townships^ 
means  municipal  and  not  congressional  townships,  and  that 
the  order  of  the  county  court  was  a  void  order;  still  it  does 
not  follow  that  these  ballots  were  fraudulent.  To  say  that 
they  were  fraudulent  is  to  make  section  5493  a  snare  to  entrap 
the  unsuspecting  voter;  that  is  not  its  purpose.  The  order  for 
the  vote  was  made  by  the  court  having  power  to  make  it  on  a 
proper  petition;  and  so  far  as  the  balance  of  the  ticket  before 
the  electors  is  concerned,  it  is  wholly  immaterial  whether  the 
order  was  void  or  valid.  The  voter  was  not,  at  the  peril  of 
losing  his  entire  vote,  called  upon  to  investigate  the  validity 
of  the  order. 

2.  After  this  contest  had  been  commenced,  each  party,  at 
different  dates,  procured  a  writ  under  the  act  of  March  27> 
1883  (Acts  of  1883,  p.  91),  commanding  the  clerk  of  the 
county  court  to  open  and  recount  the  ballots.  Both  of  these 
recounts  gave  Hubbard  a  majority  of  twelve.  This  increase  is 
due  to  the  fact  that  in  the  recounts  one  vote  for  "  J.  D.  Huba," 
one  for  "  J.  D.  Hubba,"  one  for  »  Huber,"  one  for  "J.  D.  Hub,^ 
and  one  for  "D.  Huber"  were  counted  for  contestee.  Effect 
should  be  given  to  the  will  of  the  electors,  and  it  is  now  gen- 
erally agreed  that  the  circumstances  surrounding  the  election 
may  be  given  in  evidence  on  an  election  contest,  to  explaia 
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ambiguities  in  the  ballots:  McCrary  on  Elections,  sec.  396; 
Oooley  on  Constitutional  Limitations,  611;  6  Am.  &  Eng,  Ency. 
of  Law,  431.  There  were  but  two  candidates  for  this  office, 
iind  their  names  are  so  unlike  that  there  is  no  danger  of  con- 
fusion as  between  them.  The  election,  as  to  these  candidates, 
was  local,  conjBned  to  the  county  where  they  resided,  and  the 
voting  population  seems  to  have  been  largely  German.  Under 
the  evidence,  the  court  might  well  have  found  that  these  bal- 
lots were  for  the  contestee,  and  there  would  have  been  no  error 
in  counting  them  for  him.  Whether  the  court  did  or  did  not 
<;ount  them  for  him  does  not  appear  from  this  record. 

3.  Each  party  to  this  contest  insists  that  the  other  received 
a  large  number  of  votes  which  should  be  excluded,  because  the) 
persons  casting  them  were  not  citizens  of  the  United  States, 
and  had  not  declared  their  intentions  to  become  citizens  not 
less  than  one  nor  more  than  five  years  before  the  election  in 
question.  In  looking  at  these  questions  of  fact,  it  is  to  be  re- 
membered that  this  election  was  held  by  duly  appointed  offi- 
cers who  received  and  counted  the  votes  to  which  objection  is 
now  made.  The  presumption  is,  that  the  votes  were  legal, 
and  it  devolves  upon  the  party  who  asserts  their  invalidity  to 
show  that  they  are  illegal.  It  is  not  sufficient  proof  of  the 
invalidity  of  a  vote  to  show  that  the  person  who  cast  it  is  of 
foreign  birth,  nor  is  it  sufficient  to  show  that  he  made  decla- 
ration of  his  intention  to  become  a  citizen  of  the  United  States 
at  a  date  more  than  five  years  before  the  date  of  the  election 
in  question.  The  presumption  of  innocence  is  not  overcome 
by  such  proof,  without  more. 

Again,  the  minor  children  of  aliens,  though  born  out  of  the 
United  States,  if  dwelling  within  the  United  States  at  the  time 
of  the  naturalization  of  the  parents,  become  citizens  by  virtue 
of  the  naturalization  of  the  parents:  State  v.  Andriano,  92  Mo. 
71.  The  record  discloses  a  case  where  a  widow  and  her  Bon,>f 
both  of  foreign  birth,  came  to  the  United  States;  and  while 
the  son  was  yet  a  minor,  the  mother  married  a  citizen  of  the 
United  States.  Section  1994,  Revised  Statutes  of  the  United 
States,  declares  that  "any  woman  who  is  now  or  may  here- 
after be  married  to  a  citizen  of  the  United  States,  and  who 
might  herself  be  lawfully  naturalized,  shall  be  deemed  a 
citizen."  The  marriage  of  the  mother  with  a  citizen  made  her 
a  citizen,  and  her  minor  son  became  a  citizen  by  operation  of 
section  2172,  Revised  Statutes  of  the  United  States:  United 
States  y.  Kellar^  11  Biss.  814. 
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Applying  these  rules  to  the  evidence  and  the  admissionB 
made  by  the  parties  on  the  one  side  and  the  other,  it  appears 
that  Hubbard  received  twenty-eight  votes  cast  by  persons  who 
were  not  qualified  voters  by  reason  of  alienage,  and  Gumm 
received  nine  such  illegal  votes.  Hubbard  received  at  least 
one,  and  Gurara  seven  other  votes,  which  must  be  excluded^ 
because  the  persons  casting  them  were  disqualified,  either  by 
reason  of  minority,  or  because  not  residents  of  the  state  one 
year,  and  of  the  county  for  sixty  days  preceding  the  election, 
or  because  they  did  not  vote  in  the  township  where  they  re- 
sided. In  the  foregoing  estimate  of  illegal  votes  cast  for 
Gumm  is  included  one  vote  of  one  of  the  judges  of  the  elec- 
tion who  did  not  cast  it  until  long  after  the  polls  had  been 
closed.  The  polls,  when  closed,  are  closed  to  the  judges  as 
well  as  to  other  persons. 

4.  The  result  of  the  foregoing  consideration  is  that  Gumm 
has  a  majority  of  one.  But  there  are  a  dozen  or  more  other 
votes  to  which  objections  are  made  on  the  ground  of  minority, 
want  of  citizenship,  want  of  suflBcient  residence  in  the  state 
or  county;  and  the  evidence  is  such  that  the  court  might  well 
have  found  for  either  party.  It  is  not  the  province  of  this 
court  to  determine  disputed  or  doubtful  questions  of  fact  in 
these  contested  election  cases  any  more  than  in  other  actions 
at  law:  Turner  v.  Drake,  71  Mo.  285.  There  are  no  specific 
findings,  but  simply  a  general  finding  for  contestee.  No  in- 
structions were  asked  or  given  on  the  trial,  and  we  have  said 
enough  to  show  that  the  judgment  is  in  accord  with  correct 
principles  of  law,  and  it  is  therefore  affirmed. 


Evidence  to  Explain  Ambiottities  in  Ballots.  —  The  tme  rale  as  to  the 
admissibility  of  extrinsic  evidence  for  the  purpose  of  obtaining  information 
of  the  intent  of  the  voter  when  casting  an  imperfect  ballot  is  undoubtedly 
correctly  stated  in  the  principal  case,  for  the  courts  have  quite  generally 
held  that  where  it  is  apparent  from  the  ballot  that  the  tme  intent  of  the 
elector  is  not  perfectly  expressed  on  its  face,  as  when  the  person  intended  to 
be  voted  for  is  not  certainly  identified  by  it,  then,  to  aid  such  imperfection, 
resort  may  be  had  to  extrinsic  evidence  of  the  circumstances  surrounding  the 
election,  and  the  facts  of  a  general  public  nature  connected  with  it,  in  order 
that  these  may  be  considered  in  connection  with  the  ballot,  in  determining 
what  was  the  intention  of  the  elector.  Judge  Cooley,  after  an  earnest,  ex- 
haustive, and  searching  review  of  the  cases,  thus  expresses  the  rule:  "  We 
think  evidence  of  such  facts  as  may  be  called  the  circumstances  surrounding 
the  election,  such  as  who  were  the  candidates  brought  forth  by  the  nominat- 
ing conventions,  whether  other  persons  of  the  same  names  resided  in  the  dis- 
trict from  which  the  officer  was  to  be  chosen,  and  if  so,  if  they  were  eligible, 
or  had  been  named  for  the  office,  if  a  ballot  was  printed  imperfectly,  how  it 
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came  to  be  so  printed,  and  the  like,  is  admissible  for  the  purpose  of  showing 
that  an  imperfect  ballot  was  intended  for  a  particular  candidate,  unless  the 
name  is  so  different  that  to  thus  apply  it  would  be  to  contradict  the  ballot 
itself,  or  unless  the  ballot  is  so  defective,  that  it  fails  to  show  any  intention 
■whatever,  in  which  cases  it  is  not  admissible  ":  Cooley  on  Constitutional 
Limitations,  611.  Judge  McCrary,  in  his  treatise  on  elections,  page  343, 
adopts  Judge  Cooley 's  rule,  with  the  following  qualification:  "No  harm  can 
result  from  admitting  such  extrinsic  evidence  so  long  as  it  is  only  admitted 
to  cure  or  explain  such  imperfections  and  ambiguities  as  could  be  cured  if 
they  occurred  in  the  most  solemn  written  instruments,  and  to  this  extent, 
and  no  further,  would  we  carry  it ";  and  when  taken  with  the  further  quali- 
cation  that  the  testimony  of  the  elector  cannot  be  received  for  the  purpose 
of  explaining  that  he  voted  a  particular  ballot,  or  that  he  intended  to  vote  it 
for  a  particular  candidate,  the  rule  finds  support  under  the  decisions  of 
«very  state  in  the  Union  except  those  in  Michigan,  and  they  will  be  noticed 
hereafter.  Among  those  cases  which  may  be  consulted  as  discussing  the 
question  and  adopting  the  above  doctrine,  are  Attorney-General  v.  Ely,  4  Wis. 
420;  State  v.  Griffey,  5  Neb.  161;  People  v.  Ferguson,  8  Cow.  102;  People  v. 
Seaman,  5  Denio,  409;  Pecyple  v.  Saxtm,  22  N.  Y.  309;  78  Am.  Dec.  191;  Peo- 
ple V.  Pease,  27  N.  Y.  45;  Wimmer  v.  Eaton,  72  Iowa,  374;  2  Am.  St.  Rep. 
250;  McKinnon  v.  People,  110  111.  305;  State  v.  Goldthwaite,  16  Wis.  152; 
Clark  V.  Robinson,  88  111.  498;  People  v.  Matteson,  17  Id.  167;  State  v.  Gates, 
43  Conn.  533;  Clarh  v.  Board  of  Examiners,  126  Mass.  282-285;  Newton  v. 
Nevoell,  26  Minn.  529;  Clarh  v.  Board  of  Commissioners,  33  Kan.  202;  52  Am. 
Rep.  526.  In  relation  to  this  question,  it  was  said  in  Clarh  v.  Board  of  Ex- 
aminers, supra,  that  "upon  a  case  of  controverted  election,  brought  before  a 
legislative  body  vested  with  the  power  of  determining  the  election  returns 
and  qualifications  of  its  own  members,  or  presented  to  a  judicial  tribunal  by 
information  in  the  nature  of  a  quo  warranto  or  other  process  to  try  the  title 
to  an  office,  evidence  of  extrinsic  circumstances,  such  as  that  no  other  person 
of  corresponding  initials  resided  in  the  same  city  or  county,  or  had  been 
■nominated  by  public  convention  or  otherwise  for  the  office  in  question,  may 
be  introduced,  and  may  satisfy  the  tribunal  having  authority  to  receive  and 
consider  it  that  votes  describing  the  christian  name  by  a  single  letter  were 
intended  for  the  same  person  as  votes  setting  forth  at  length  a  christian 
tiame  having  a  corresponding  initial." 

But  a  board  of  examiners  cannot  receive  or  consider  such  extrinsic  evi- 
dence: Id. ;  and  therefore  such  board  cannot  return  as  votes  for  "William  H. 
Smith"  votes  cast  for  "W.  H.  Smith,"or  "W,  Smith":  Opinion  of  the  Justices, 
64  Me.  596.  But  under  the  main  rule  stated  above,  votes  cast  for  "  F.  Wim- 
mer "  were  counted  for  "E.  Wimmer,"  upon  proof  that  the  latter  was  the  can- 
didate for  the  office;  that  no  other  person  by  the  first  name  was  eligible  to  the 
office;  that  such  name  was  printed  on  the  ballots  under  the  belief  that  it  was 
the  real  candidate's  name,  and  that  the  electors  casting  such  ballots  so  be- 
lieved: Wimmer  v.  Eaton,  72  Iowa,  374;  2  Am.  St.  Rep,  250,  where  the  sub- 
ject is  discussed  at  length.  Under  identical  circumstances,  votes  cast  for 
"Joseph  Malzacher  "  were  counted  for  "Henry  Malzacher,"  the  true  nominee: 
McKinnon  v.  People,  110  111.  305.  In  the  same  state,  in  Talhington  v.  Turner, 
71  Id.  234,  it  was  held  that  ballots  cast  for  "Talkington  "  should  have  been, 
under  the  evidence,  counted  for  "Joseph  Talkington."  So  votes  cast  for 
"E.  W.  Robso,"  "Robertson,"  "  W.  E.  Roberts,"  and  "Robin,"  should  be 
counted  for  "William  E.  Robinson,"  under  the  ruling  in  Clark  v.  Bobinson, 
88  Id.  498.     In  Newton  v.  Newell,  26  Minn.  540,  in  applying  the  facts  to  the 
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case,  the  conrt  made  a  slight  deviation  from  the  general  current  of  anthority. 
The  court,  Berry,  J.,  said:  "If  for  a  certain  ofiBce  there  is  but  one  person 
running  of  a  given  name,  say  the  name  of  *  Frank  E.  Newell,*  a  ballot  for 
'Newell '  simply,  without  any  christian  name  or  initial  thereof,  will  pass,  and 
ahould  be  counted  for  '  Frank  E.  Newell,'  and  so  should  a  ballot  for  '  Frank 
Newell,'  or  'F.  E.  Ne.well,'  or  '  F.  Newell.'  So  if  to  designate  the  person 
voted  for,  letters  are  used  which  do  not  properly  spell  the  name  'Newell,'  but 
do  spell  a  word  which  is  idem  sonans,  this  should  be  counted.  AU  these  should 
be  counted,  for  the  reason  that  they  designate  the  person  intended  to  be 
voted  for  with  reasonable  certainty.  But  unless  the  ballot  is  one  of  these 
kinds,  or  of  equivalent  certainty,  it  should  be  rejected.  Therefore  a  ballot 
for  'Nail,' or  'Null,' or  'Neden,'  or  'W.  Null,'  should  not  be  counted  for 
'Newell.'  Neither  should  a  ballot  for  'New,'  or  'Newt,'  or  'Newto,'  or 
'Newn.'or  'Neto.'be  counted  for  a  candidate  by  the  name  of  'Newton.' 
'Nuton'and  'Newten'  may,  however,  be  properly  counted  for  such  can- 
didate. " 

In  the  early  and  well-considered  case  oi  Attoi'nq/-Oeneral  v.  Ely,  4  Wis.  438, 
votes  cast  for  "  D.  M.  Carpenter,"  "M.  D.  Carpenter,"  "M.  T.  Carpenter,"  and 
"Carpenter  "  were  counted  for  " Matthew  H.  Carpenter,"  the  nominee,  upon 
proof  that  it  was  the  intention  of  the  electors  to  vote  for  him.  So  in  People  v. 
Ferguson,  8  Cow.  102,  it  was  held  that  ballots  cast  for  "  H.  F.  Yates  "  should 
be  counted  for  "  Henry  F.  Yates,"  if,  under  the  circumstances,  the  jury  were 
of  opinion  that  they  were  intended  for  him;  and  to  arrive  at  that  intention 
it  was  competent  to  prove  that  he  generally  signed  his  name  "  H.  F.  Yates  "; 
that  be  had  before  held  the  same  office  for  which  these  votes  were  cast,  and 
was  then  a  candidate  again;  that  the  people  generally  would  apply  the  abbre* 
viation  to  him,  and  that  no  other  person  was  known  in  the  county  to  whom 
it  would  apply.  This  ruling  was  followed  in  the  subsequent  cases  of  People 
V.  Seamen,  5  Denio,  109,  and  People  v.  Cook,  8  N.  Y.  67.  And  in  People  v.  Mc- 
Manus,  34 Barb.  620,  votes  cast  for  "trustees  of  public  schools  "  were  counted 
for  "trustees  of  common  schools,"  as  there  were  no  trustees  to  be  voted  for  at 
t)iat  election  except  trustees  of  common  schools.  And  in  State  v.  Gold- 
Hiwaile,  16  Wis.  152,  ballots  cast  for  "superintendent  of  schools  "  were  counted 
for  the  party  nominated  for  the  office  of  "county  superintendent  of  schools." 
And  in  Staie  v.  Oatea,  43  Conn.  533,  it  was  determined  that  votes  cast  at  an 
election  for  "A.  J.  Willoughby  "  may  be  shown  to  have  been  cast  for  "A.  L. 
Willoughby, "  by  proof  that  the  latter  was  a  candidate;  that  no  person  of  the 
first  name  with  that  middle  initial  resided  in  the  district.  The  rule  has  been 
adhered  to  with  such  uniformity  in  contested  election  cases  in  Congress  that 
it  is  deemed  necessary  to  only  give  here  the  facts  of  a  few  of  the  cases,  as 
the  circumstances  under  which  they  arose  seem  to  have  been  almost  identi* 
cal  in  each  of  the  particular  cases  which  will  be  hereafter  cited. 

In  the  case  of  McKensie  v.  Brojxton,  Smith's  Cong.  Elec.  Cas.  19,  it  ap- 
pears that  ballots  were  deposited  for  "E.  M.  Braxton,"  " Elliott  M.  Brax- 
ton," "Elliott  Braxton,"  and  for  "Braxton,"  for  Congress.  In  their  report  to 
the  house,  which  was  adopted,  the  committee  said:  "The  proof  in  this  case 
clearly  shows  that  the  sitting  member  is  known  throughout  the  district  as  well 
by  the  name  of  '  E.  M.  Braxton '  as  by  that  of  '  Elliott  M.  Braxton, '  and  that 
he  is  familiarly  called  '  Elliott  Braxton  ';  also  that  there  is  no  other  person  in 
the  district,  except  the  sitting  member's  infant  son,  who  bears  the  name  of 
'Elliott  M.  Braxton,'  'E.  M.  Braxton,' or  'Elliott  Braxton';  and  that  the 
Bitting  member  was  regularly  nominated  for  Congress  by  the  Democratic  or 
Conservative  convention  of  the  district;  that  his  letter  of  acceptance  was  signed 


320  GuMM  V.  Hubbard.  [Missouri, 

'  E.  M.  Braxton  *;  that  he  canvassed  the  district,  and  was  the  only  person  by 
the  name  of  Braxton  who  was  a  candidate.  These  facts  are  not  disputed  by 
contestant;  but  we  are  asked  to  throw  out  a  large  number  of  votes,  unques- 
tionably cast  in  good  faith  for  the  sitting  member,  upon  the  purely  technical 
ground  that  his  name  was  printed  upon  the  ballots  '  E.  M.  Braxton '  or  '  El- 
liott Braxton '  instead  of  '  Elliott  M.  Braxton. '  The  grounds  upon  which  the 
contestant  makes  this  claim  seem  to  be:  1.  That  we  are  not  permitted  to  look 
beyond  the  ballot  to  ascertain  the  voters'  intent;  and  2.  That  the  ballots  in 
question  cannot,  upon  their  face,  be  held  to  have  been  intended  for  *  Elliott 
M.  Braxton. '  It  may  be,  and  doubtless  is,  sometimes  necessary  to  sacrifice 
justice  in  a  particular  case  in  order  to  maintain  an  inflexible  legal  rule;  but 
all  just  men  must  regret  such  necessity,  and  avoid  it  when  possible  to  do  so» 
Your  committee  are  clearly  of  opinion  that  no  such  necessity  exists  here. 
So  far  from  demanding  such  a  sacrifice  of  right,  the  law  as  well  as  equity 
forbids  it.  The  contestant  asks  the  house  to  apply  the  strict  rule  which  has 
sometimes,  though  not  always,  been  held  to  govern  canvassing  boards,  whoso 
duty  is  purely  ministerial,  who  have  no  discretionary  powers,  and  can  neither 
receive  nor  consid  er  any  evidence  aliunde  the  ballots  themselves.  It  is  mani- 
fest that  the  house,  with  its  large  powers  and  wide  discretion,  should  not  be 
confined  within  any  such  narrow  limits.  The  house  possesses  all  the  powers 
of  a  court  having  jurisdiction  to  try  the  question  who  was  elected.  It  is  not 
even  limited  to  the  powers  of  a  court  of  law  merely,  but  under  the  constitu- 
tion, clearly  possesses  the  functions  of  a  court  of  equity  also.  If,  therefore, 
it  were  conceded  that  the  canvassers  erred  in  counting  for  the  sitting  mem- 
ber the  votes  cast  for  'E.  M.  Braxton  '  and  '  Elliott  Braxton,'  it  would  not 
determine  the  question  of  what  the  house  should  do.  What,  then,  is  the  true 
rule  for  the  government  of  the  house  in  determining  what  votes  to  count  for 
the  sitting  member?  Your  committee  are  clearly  of  the  opinion  that  where 
the  ballots  give  the  true  initials  of  the  candidate's  name,  that  is  sufficient; 
and  we  therefore,  without  hesitation,  hold  that  the  ballots  given  for  '  E.  M. 
Braxton '  must  be  counted  for  the  sitting  member.  Another  objection,  urged 
with  more  zeal  by  the  contestant's  counsel,  is  to  the  votes  cast  for  '  Elliott 
Braxton.'  These,  it  is  urged,  cannot  be  counted  for  the  sitting  member. 
Even  if  we  were  not  permitted  to  look  beyond  the  ballots  themselves,  we 
could  have  little  doubt  as  to  our  duty;  but  under  some  circumstances,  and 
for  certain  purposes,  evidence  outside  the  ballots  themselves  is  admissible. 
It  is  true,  no  evidence  aliunde  can  be  received  to  contradict  the  ballot,  or  to 
give  it  a  meaning,  when  it  expresses  no  meaning  of  itself;  but  if  it  be  am- 
biguous or  of  doubtful  import,  the  circumstances  surrounding  the  election 
may  be  given  in  evidence  to  explain  it,  and  to  enable  the  house  to  get  at  the 
iroters'  intent.  We  see  no  reason  why  a  ballot  ambiguous  on  its  face  may 
not  be  construed,  in  the  light  of  surrounding  circumstances,  in  the  same 
manner  and  to  the  same  extent  as  a  written  contract." 

So  in  Lee  v.  Rainey,  Smith's  Cong.  Elec.  Cas.  589,  it  was  found  that  votes 
cast  for  "Jas.  H.  Rainey  "were  intended  for  "Joseph  H.  Rainey,"  under 
extrinsic  evidence  admitted  to  prove  the  facts,  and  such  ballots  were  counted 
for  the  latter.  Under  nearly  similar  and  almost  identical  circumstances  the 
same  ruling  has  been  adhered  to  or  followed  in  a  large  number  of  cases, 
among  them,  Blair  v.  Bartlett,  I  Bartlett's  Cong.  Elec.  Cas.  308;  Chapman  v. 
Ferguson,  1  Id.  267;  Boynion  v.  Loring,  1  Ellsworth's  Cong.  Elec.  Cas.  346; 
Strobach  r.  Hubert,  2  Id.  5;  Dean  v.  Field,  1  Id.  90;  Vhapin  v.  Snow,  Loring 
and  Russ.  Elec.  Cas.  96;  Baker  v.  Hunt,  Id.  378;  Wright  v.  Hooper,  Id.  100;  Hood 
r.  Potter,  Id.  217;  Hobbs  v.  Bartholmesz,  Id-  182;  Shaw  v.  BueknUnster,  Id. 


Oct.  1888.]  GuMM  V.  Hubbard.  321 

222;  Root  v.  Adams,  Clarke  and  Hall's  Cont.  Elec.  Cafi.  271;  WiUiamav.  Bow- 
ers, Id.  264. 

A  contrary  rale  was  earlj  announced  in  Michigan:  People  v.  Tiadale,  V 
Doug.  59,  where  it  was  held  that  votes  cast  for  "J.  A.  Dyer  "  could  not  b»> 
counted  for  "  Jamea  A.  Dyer,"  nor  extrinsic  evidence  introduced  to  show  the- 
intention  of  the  voter,  and  this  ruling  was  followed  in  People  v.  Higgins,  3^ 
Mich.  233,  and  adhered  to  in  Pcopfe  v.  CicoU,  16  Id.  282;  97  Am.  Dec.  141 ;. 
where,  however,  the  force  of  the  preceding  cases  was  considerably  impaired, 
for  only  one  of  the  three  judges  approved  without  qualification  the  rule  above- 
stated,  and  another,  though  formally  adhering,  disapproved  the  rule  on  prin- 
ciple;  while  the  third.  Judge  Cooley,  maintained  tltat  the  rule  should  be^ 
entirely  set  aside,  and  in  a  vigorous  dissenting  opinion  announced  the  tme> 
rule  to  be  that  which  we  quote  from  him  in  the  beginning  of  this  note.  Ii» 
the  course  of  his  remarks,  the  learned  judge  said:  "The  chief  argument  vet 
favor  of  the  rule  of  People  v.  Tiadale,  supra,  is,  that  ballots  cast  for  parties- 
by  their  initials  only  are  so  uncertain  that  they  cannot  be  applied  without^ 
resort  to  extrinsic  and  doubtful  evidence  to  ascertain  the  voters'  intention, 
and  therefore  should  be  rejected.  But  nothing  can  be  more  fallacious.  It- 
frequently  happens  that  a  man  is  better  known  by  the  initials  of  hia  bap- 
tismal name  than  by  the  name  fully  expressed,  simply  because  he  is  not  in 
the  habit  of  writing  his  name  in  full,  or  of  being  thus  addressed  in  busines» 

transactions The  fallacy  of  the  rule  consists  in  its  assuming  that  a 

certain  form  of  ballot  clearly  expresses  the  voters'  intention,  while  another 
form  is  so  uncertain  that.it  is  dangerous  to  attempt  to  arrive  at  the  meaning 
by  evidence.  But  in  fact  no  ballot  can  identify  with  positive  certainty  th» 
persons  for  whom  it  was  cast,  and  notice  must  be  taken  of  extrinsic  circum- 
stances in  order  to  apply  it.  It  is  always  posssible  that  other  persons  may- 
reside  in  the  election  district  having  the  same  names  with  some  of  the  can- 
didates; but  neither  the  canvassers  nor  the  courts  ever  assume  that  there  i» 
any  difficulty  in  these  cases;  but  they  count  the  votes  for  the  persons  who 
have  been  put  forward  for  the  respective  offices;  and  in  some  cases  where  an- 
element  of  uncertainty  is  introduced  in  the  ballot  unnecessarily,  as  by  the 
addition  of  an  erroneous  designation,  the  courts  resolve  the  difficulty  by  re- 
jeotiag  the  erroneous  addition,  and  counting  the  ballot  for  the  person  for- 
whom  it  was  evidently  designed." 

Rejection  of  Inifterfect  Ballots.  —  In  Massachusetts  it  has  been  held  thalr. 
where  there  is  such  ambiguity  in  the  writing  or  printing  of  the  name  of  the 
person  voted  for,  or  of  the  office  for  which  he  is  a  candidate,  that  it  is  im- 
possible to  determine  from  the  ballot  itself  the  name  of  the  person  intended 
to  be  voted  for,  or  the  office  which  the  voter  intended  him  to  fill,  such  ballot 
must  be  rejected;  and  no  extrinsic  evidence  is  admissible  to  supply  the  de- 
fect: Boynion  v.  Loring,  1  Ellsworth's  Cong.  EHoc.  Cas.  346.  And  where  the 
number  of  persons  to  bo  voted  for  to  fill  an  office  is  limited,  a  ballot  containing 
the  names  of  a  greater  number  for  that  office  is  void,  and  must  be  thrown 
out.  Thus  in  People  v.  Loomis,  8  Wend.  386,  where  the  number  of  con- 
stables to  be  chosen  was  limited  to  four,  ballots  which  contained  the  names 
of  five  persons  designated  as  voted  for  for  that  office  were  rejected.  So  a 
ballot  voted  with  two  or  more  names  upon  it,  where  the  tenure  of  office  i» 
limited  to  one  person  only,  is  void:  State  v.  Griffey,  6  Neb.  161;  People  v, 
Amu,  19  How.  Pr.  551;  Turner  v.  Baylies,  Clarke  and  Hall's  Cont.  Eleo. 
Cas.  234.  But  this  does  not  render  the  ballot  void  as  to  the  other  candidates 
on  the  ticket:  Attomey-Oeneral  v.  BHy,  4  Wis.  420.  Where  the  ballot  con- 
tains the  names  of  two  candidates  for  one  office,  it  is  not  competent  to  show 
AM.  St.  B«p.,  Vol.  X. — 21 
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that  the  elector  who  voted  the  ballot  intended  to  vote  it  for  one  of  the  par- 
ties named.  The  voter's  intention  cannot  be  shown  to  have  been  opposed  or 
hostile  to  the  ballot  he  deposited:  People  v.  Seamen,  5  Denio,  509;  State  v. 
Tierney,  23  Wis.  430,  where  this  was  the  sole  question  before  the  court,  and 
where  it  is  thoroughly  discussed.  Where  several  councilmen  or  school  di- 
rectors are  to  be  elected  for  different  terms,  ballots  which  do  not  specify  the 
terms  for  which  they  are  intended  must  be  rejected:  MiUigan's  Appeal,  96 
Pa.  St.  222;  Oilleland'a  Case,  9G  Id.  224.  So  in  Clark  v.  Robinson,  88  111.  498, 
it  was  held  that  where  a  ballot  bore  the  name  of  "  W.  E.  Robinson  "  in  print 
and  the  name  "  Clark  "  in  writing,  with  the  printed  words  "for  clerk  of  the 
circuit  court "  erased,  such  ballot  should  not  be  counted  for  any  candidate. 
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Malicious  Prosecution  —  Search- wabrant.  —  Action  will  lie  for  caus- 
ing the  issuance  of  a  search-warrant  maliciously  and  without  probable 
cause.  To  sustain  it,  plaintiff  must  establish  want  of  probable  cause  on 
the  part  of  defendant  with  reference  to  the  action  actually  taken  by  the 
latter  in  the  matter  complained  of. 

Malicicus  Prosecution.  —  Party  making  complaint  to  a  magistrate  is  not 
necessarily  answerable  for  whatever  judicial  action  the  latter,  of  hia 
own  motion,  may  take  in  the  premises.  If  he  misconceives  the  remedy, 
without  the  suggestion  or  intervention  of  the  complainant  in  that  par- 
ticular, the  latter  is  not  liable  for  such  error.  He  is  only  responsible 
for  the  complaint  he  actually  makes,  and  for  such  action  thereon  as  may 
be  lawful  and  proper  in  view  of  it. 

Malicious  Prosecution  —  Search- warrant.  — Where  a  complainant  makes 
affidavit  of  facts  before  a  magistrate,  and  assists  in  writing  out  a  search- 
warrant  for  his  signature,  this  is  sufficient  evidence  of  his  participation 
in  the  issuance  of  the  warrant. 

False  Imprisonment.  —  Neither  malice  nor  want  of  probable  cause  need  be 
proved  to  support  an  action  of  false  imprisonment.  Evidence  tending 
to  show  that  plaintiff  was  restrained  of  his  liberty  at  defendant's  in- 
stance, by  reason  of  process  which  the  magistrate  had  no  authority  to 
issue,  is  sufficient  to  sustain  such  action. 

flEABCH- warrant  —  Arrest,  —  Under  the  law  of  Missouri,  a  search-warrant 
properly  drawn  cannot  contain  a  clause  of  arrest.  The  function  of  such 
warrant  is  to  cause  a  search  to  be  made  at  a  specified  place  for  personal 
property  stolen  or  embezzled,  and  to  secure  the  production  of  the  prop- 
erty, if  found,  before  the  magistrate.  If  the  facts  stated  in  the  sworn 
application  for  it  also  constitute  a  charge  of  crime,  the  magistrate  may 
issue  a  separate  warrant  of  arrest,  though  in  that  event  the  insertion 
of  such  order  in  the  search-warrant  would  be  a  mere  irregularity,  not 
vitally  affecting  the  legality  of  the  process. 

Probable  Cause  Conslsts  of  a  belief  in  the  facts  or  charge  alleged,  based 
on  sufficient  circumstances  to  reasonably  indace  such  belief  in  a  person 
of  ordinary  prudence  in  the  same  situation. 

Malicious  Prosecution.  —  Burden  of  proof  is  on  plaintiff  to  show,  in  an 
action  for  malicious  prosecution  for  arrest  and  search  under  an  illegal 
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warrant,  that  defendant  had  no  probable  cause  for  the  charges  made  by 
him  on  which  plaintifiF  was  arrested  and  his  premises  searched,  and  the 
discharge  of  plaintifiF  from  arrest  is  not  of  itself  sufficient  evidence. 

Probable  Cause.  —  Dismissal  by  the  prosecuting  attorney,  against  the  ob- 
jection of  complainants,  of  an  illegal  warrant  of  arrest  does  not  raise 
any  inference  of  want  of  probable  cause  on  their  part  in  obtaining  it. 

Malicious  Prosecution  —  False  Imprisonment.  —  Where,  in  an  action, 
malicious  prosecution  is  alleged  in  one  count  and  false  imprisonment  in 
another,  both  based  upon  a  search-warrant  containing  a  clause  of  arrest, 
a  recovery  on  one  count  is  a  bar  to  a  judgment  on  the  other. 

Malicious  Prosecution.  —  Acquittal  does  not  tend  to  establish  want  of 
probable  cause  for  prosecuting  an  action  of  malicioiu  prosecution. 

Louis  Hoffman,  for  the  appellant. 

L.  F.  Parker,  for  the  respondents. 

Barclay,  J.  The  petition  states  three  causes  of  action. 
The  first  is  for  malicious  prosecution,  and  the  second  for  false 
imprisonment,  both  relating  to  the  issue  of  the  same  search- 
warrant  with  a  clause  of  arrest.  The  third  is  for  malicious 
prosecution  of  an  information  against  the  present  plaintiff  for 
receiving  stolen  goods.     The  answer  is  a  general  denial. 

It  appeared  at  the  trial  that  defendants,  in  July,  1885, 
came  before  a  justice  of  the  peace  in  Gasconade  County,  and 
complained  that  plaintiff  had  bought  some  oak  shingles  or 
boards  of  one  Jarvis,  who  had  been  making  them  from  timber 
of  defendants;  that  the  boards  belonged  to  them,  and  were  on 
plaintiff's  premises,  etc.  After  some  conference,  the  defend- 
ants prepared  an  affidavit  and  search-warrant  by  filling  up 
blanks  furnished  by  the  justice.  They  both  subscribed  the 
aflBdavit.  The  justice  then  signed  the  warrant.  The  aflSdavit 
alleged:  "That  on  or  about  the  twenty-second  day  of  July, 
1885,  Simon  Boeger,  or  some  person  unknown,  had  received, 
taken,  and  carried  away  from  the  premises  of  Langenberg  and 
Stoenner,  in  Boulware  township  and  county  of  Gasconade, 
the  following  goods  and  chattels,  the  property  of  Langenberg 
and  Stoenner,  that  is  to  say,  one  lot  of  oak  shingles,  between 
five  and  six  hundred,  made  by  Sam  Jarvis  out  of  timber  be- 
longing to  Langenberg  and  Stoenner  for  the  erection  of  a 
dwelling-house  on  the  premises  of  Langenberg  and  Stoenner, 
and  that  they  have  reasonable  grounds  to  suspect,  and  do 
suspect,  that  they  are  concealed  on  or  about  the  premises  of 
Simon  Boeger,  of  the  township  and  county  aforesaid. 

The  search-warrant,  after  other  recitals,  commanded  the 
officer  to  search  the  plaintiff's  premises  for  the  property,  and 
if  found,  to  bring  the  same,  and  also  the  plaintiff,  before  some 
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justice  of  the  peace  of  the  county,  to  be  dealt  with  according 
to  law.  The  warrant  was  returned  executed  by  searching 
the  premises  of  plaintiff  and  finding  there  the  shingles,  and, 
by  bringing  the  body  of  plaintiff  into  court.  The  justice's 
docket  showed  that  a  few  days  later  plaintiff  was  discharged 
from  arrest  at  the  request  of  the  prosecuting  attorney  of  the 
county  at  the  cost  of  the  prosecuting  witnesses. 

The  plaintiff  also  offered  evidence  tending  to  show  that  the 
information  on  which  the  third  cause  of  action  was  predicated 
was  filed  by  the  prosecuting  attorney;  that  defendants  insti- 
gated it,  and  that  upon  a  trial  plaintiff  was  acquitted  by  a  jury. 

The  evidence  need  not  be  set  forth  in  detail.  The  material 
parts  not  already  mentioned  will  be  noted  in  the  progress  of 
this  opinion. 

At  the  close  of  plaintiff's  case,  the  court  instructed  that 
plaintiff  could  not  recover  on  any  of  his  causes  of  action.  Ac- 
cordingly, the  jury  returned  a  finding  for  defendants  on  each 
of  them.  After  the  denial  of  his  motion  for  a  new  trial,  plain- 
tiff appealed. 

1.  An  action  will  lie  for  causing  the  issuance  of  a  search- 
warrant  maliciously  and  without  probable  cause.  To  sustain 
it,  the  plaintiff  must  establish,  among  other  things,  want  of 
probable  cause  on  the  part  of  defendant  with  reference  to  the 
action  actually  taken  by  the  latter  in  the  matter  complained  of. 

But  a  person  making  complaint  to  a  magistrate  is  not  neces- 
sarily answerable  for  whatever  judicial  action  the  magistrate, 
of  his  own  motion,  may  take  in  the  premises.  If  the  magis- 
trate misconceives  the  proper  remedy,  without  the  suggestion 
or  intervention  of  the  complainant  in  that  particular,  the  lat- 
ter is  not  liable  for  such  error  on  the  part  of  the  former.  The 
complainant  is  responsible  for  the  complaint  he  actually 
makes,  and  for  such  action  thereon  as  may  be  lawful  and 
proper  in  view  of  it.  In  the  present  case,  however,  the  com- 
plainants not  only  made  affidavit  of  facts  before  the  justice, 
but  assisted  in  writing  out  the  warrant  for  his  signature. 
This  tended  to  show  their  participation  in  the  issue  of  the 
warrant,  irrespective  of  the  statements  in  their  affidavit.  The 
warrant,  in  so  far  as  it  commanded  the  arrest  of  plaintiff,  was 
illegal,  the  affidavit  on  which  it  was  founded  being  in  many 
respects  insufficient  to  support  it.  The  circuit  court  excluded 
that  part  of  the  warrant  when  offered  at  the  trial,  but  it  should 
have  been  admitted  as  directly  tending  to  sustain  the  second 
cause  of  action,  viz.,  for  false  imprisonment. 
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Evidence  tending  to  show  that  the  plaintiflf  was  restrained 
■of  his  liberty  at  defendant's  instance,  by  reason  of  process 
which  the  magistrate  had  no  authority  to  issue  in  the  prem- 
ises, is  suflScient  to  sustain  a  count  for  false  imprisonment. 
Neither  malice  nor  want  of  probable  cause  need  to  be  proved 
to  support  such  an  action. 

Under  the  present  law  of  Missouri,  a  search-warrant  prop- 
erly should  not  contain  a  clause  of  arrest.  The  function  of 
Buch  a  warrant  is  to  cause  a  search  to  be  made  by  an  oflBcer, 
at  a  particular  place,  for  personal  property  stolen  or  embezzled, 
and  to  secure  the  production  of  the  property,  if  found,  before 
the  magistrate.  If  the  facts  stated  in  the  sworn  application 
for  it  also  constitute  a  charge  of  crime,  the  magistrate  may 
issue  a  separate  warrant  of  arrest,  though  in  that  event  the 
insertion  of  such  order  in  the  search-warrant  would  be  a  mere 
irregularity  not  vitally  affecting  the  legality  of  the  process. 
But  in  the  case  at  bar,  the  facts  stated  in  the  preliminary  affi- 
davit were  wholly  insufficient  to  justify  the  arrest  of  plaintiff. 
Hence  there  was  evidence  to  go  to  the  jury  upon  the  count  for 
false  imprisonment. 

The  first  count  (for  malicious  prosecution)  alleged  the  same 
facts  concerning  the  procurement  of  the  search-warrant,  but 
the  evidence  offered  did  not  tend  to  show  any  want  of  probable 
cause  on  defendants'  part  in  the  premises. 

A  definition  of  probable  cause  sufficiently  exact  to  meet  sat- 
isfactorily every  possible  test  would  be  difficult,  if  not  impos- 
sible, to  furnish.  The  complete  legal  idea  expressed  by  that 
terra  is  not  to  be  gathered  from  a  mere  definition.  But,  per- 
haps, with  reference  to  many  practical  cases,  it  may  be  nearly 
accurate  to  say  that  probable  cause  consists  of  a  belief  in  the 
charge  or  facts  alleged,  based  on  sufficient  circumstances  to 
reasonably  induce  such  belief  in  a  person  of  ordinary  prudence 
in  the  same  situation.  The  plaintiff,  in  the  present  case,  had 
the  burden  of  proving,  among  other  facts,  under  the  first  count, 
that  the  defendants  had  no  probable  cause  for  the  charges 
made  by  them,  on  which  plaintiff  was  arrested  and  his  prem- 
ises searched.  This  he  failed  to  sustain.  The  discharge  of 
the  plaintiff  from  the  arrest  was  not  of  itself  such  evidence  on 
the  facts  here  disclosed. 

After  the  return  of  a  search-warrant  issued  by  a  justice,  his 
further  proceedings  are  by  law  limited  to  the  making  of  such 
orders  regarding  the  property  as  may  then  appear  proper.  In 
this  case  no  such  order  was  made.    The  action  of  the  justioe 
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discharging  the  plaintiflf  at  the  costs  of  the  prosecuting  wit- 
nesses is  referable  to  the  order  of  arrest,  improperly  included 
in  the  search-warrant.  A  dismissal  by  the  prosecuting  attor- 
ney (against  the  objection  of  the  complainants,  as  here  shown) 
of  an  illegal  warrant  of  arrest  does  not  raise  any  inference  of 
want  of  probable  cause  on  the  part  of  complainants  in  obtain- 
ing it,  though  they  may  be  liable  for  false  imprisonment  on  a 
proper  showing  (as  already  indicated  with  reference  to  the 
eecond  cause  of  action). 

Defendants  could  be  held,  in  any  event,  to  but  one  liability 
on  the  same  facts.  A  recovery  on  the  second  count  would  be 
a  bar  to  a  judgment  on  the  first  count  in  this  case.  It  is  hence 
unnecessary  to  state  more  at  length  the  reasons  for  our  con- 
clusion that  no  want  of  probable  cause  was  shown  to  support 
the  first  cause  of  action.  The  ruling  of  the  trial  court,  in  its 
application  to  that  count,  was  therefore  correct. 

2.  Regarding  the  third  count,  the  plaintiff  showed  an  ac- 
quittal by  jury  on  a  trial  of  an  information  brought  by  the 
prosecuting  attorney  at  defendants'  instance  against  plaintifi; 
It  is  claimed  that  the  acquittal  tends  to  establish  want  of 
probable  cause  in  moving  that  prosecution.  This  contention 
is  so  clearly  contrary  to  the  precedents  that  we  dispose  of  it  by 
merely  referring  to  them:  WilliaTns  v.  Van  Meter,  8  Mo.  339; 
Townshend  on  Slander,  709,  and  cases  cited;  2  Greenl.  Ev., 
sec.  455.  The  circuit  court,  therefore,  correctly  ruled  as  to 
the  third  count. 

For  the  error  made  in  not  submitting  the  second  cause  of 
action  to  the  jury,  the  judgment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  retry  that  cause  of  action  in  ac- 
cordance with  this  opinion,  and  after  a  finding  on  that  count, 
to  enter  the  judgment  that  may  then  be  appropriate  to  that 
finding,  and  those  already  made  by  the  jury  on  the  first  and 
third  counts,  which  are  not  disturbed  by  this  decision.  The 
costs  of  this  appeal  are  adjudged  against  respondents. 


Liability  of  Person  Suing  out  Process.  —  A  person  who  does  no  more 
than  prefer  complaint  to  a  magistrate  is  not  liable  in  trespass  for  acts  dona 
tinder  the  magistrate's  process  issuing  thereon,  even  though  the  latter  ha» 
no  jurisdiction:  Barher  v.  Stetson,  7  Gray,  53;  66  Am.  Dec.  457;  and  where 
a  warrant  was  issued  to  an  officer,  the  party  making  the  complaint  was  not 
liable  for  an  act  of  the  officer,  unauthorized  by  the  warrant,  unless  he  is 
shown  to  have  otherwise  aided  in  or  authorized  the  wrongful  act:  Bartlett  v. 
Haieley,  38  Minn.  308.  A  creditor  can  in  no  way  be  jointly  liable  for  any 
wrong  of  an  officer  in  execution  of  process,  unless  he  in  some  way  parti- 
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cipated  in  it,  or  ratified  and  confirmed  it  after  becoming  aware  of  it:  Abbott: 
V.  Kimball,  19  Vt.  551;  47  Am.  Rep.  708. 

False  Ihfrisonment.  —  To  establish  the  offense  of  false  imprisonment, . 
the  iDiprisonment  must  be  shown,  and  shown  to  have  existed  without  the 
authority  of  a  warrant,  legal  and  valid  upon  its  face:  MUcliell  v.  State,  12' 
Ark,  50;  54  Am.  Dec.  253;  Floyd  v.  Stxte,  12  Ark.  43;  54  Am.  Dec.  250. 
And  the  utmost  good  faith  and  firmest  belief  that  a  person  has  stolen  goods^ 
and  secreted  them,  will  not  justify  the  owner  of  the  goods  in  arresting,  de- 
taining, and  searching,  by  the  aid  of  a  policeman,  the  suspected  person;  and 
in  an  action  therefor,  good  faith  is  only  material  on  the  question  of  damagesi 
Mali  v.  Lord,  39  N.  Y.  381;  100  Am.  Dec.  440. 

Malicious  Peosbcution  —  Probable  Cause.  — The  advice  of  counsel  for 
the  commencement  of  a  prosecution  is  no  defense  to  an  action  for  ma- 
licious prosecution,  if  it  appears  that  the  defendant  did  not  believe  that  th» 
accused  was  guilty:  Vann  v.  McCreary,  77  Cal.  434.  Good  faith  and  honest- 
motives,  in  the  absence  of  probable  cause  for  making  a  criminal  complaint^ 
are  no  defense  in  a  suit  for  malicious  prosecution:  Wilson  v.  Bowen,  64  Mich. 
133.  To  constitute  probable  cause,  there  must  be  such  reasonable  ground  of 
suspicion,  supported  by  circumstances  sufficiently  strong  to  warrant  an  ordi- 
narily cautious  man  in  the  belief  that  the  arrested  person  was  guilty  of  the 
charge  against  him:  Wilson  v.  Bowen,  64  Mich.  133;  Thompson  v.  Beacon 
Valley  etc.  Co.,  56  Conn.  493;  Donnelly  w.  Burkett,  75  Iowa,  613.  If  probable 
cause  is  found  to  exist,  no  amount  of  malice  will  entitle  plaintiff,  in  an  action 
for  malicious  prosecution,  to  recover;  for  though  malice  is  inferred  from  the> 
want  of  probable  cause,  still  where  there  does  exist  probable  cause,  malice, 
even  affirmatively  shown,  will  not  entitle  the  plaintiff  to  a  verdict:  Hiomp* 
ton  V.  Beacon  Valley  etc.  Co.,  56  Conn.  493.  In  an  action  for  malicious  prose- 
cution, the  fact  that  the  plaintiff,  upon  preliminary  examination,  was  held  ta 
answer  before  the  grand  jury  is  not  conclusive  that  there  was  probable 
cause  and  a  want  of  malice  for  the  prosecution:  Diemer  v.  Herber,  75  Cal. 
287.  But  where  a  party  obtains  a  judgment  or  decree  against  another,  and 
the  latter  subsequently  sues  the  former  for  malicious  prosecution,  the  judg- 
ment is  ordinarily  conclusive  evidence  of  probable  cause;  but  this  ia  not  tru© 
where  the  judgment  was  procured  by  fraud,  in  which  case  the  judgment  i» 
not  the  least  evidence  whatever  of  probable  cause:  Clements  v.  Odorless  Ex, 
App.  Co.,  67  Md.  605. 

Probable  Cause  is  a  Question  for  the  Court.  —  In  an  action  for 
malicious  prosecution,  probable  cause  is  a  question  of  law  for  the  court;  and 
the  court  must  charge  the  jury  as  to  what  facts  will  constitute  probable 
cause:  Bell  v.  Keepers,  37  Kan.  64.  The  question  of  probable  cause  ia  pri- 
marily for  the  court,  but  if  the  facts  tending  to  establish  the  existence  of  th» 
want  of  probable  cause  are  in  dispute,  then  it  ia  the  duty  of  the  court  to  sub- 
mit the  question  under  proper  instructions  to  the  jury:  AtcJiison  etc.  It.  R. 
Co.  V.  Watson,  37  Kan.  773.  But  while  the  question  of  probable  cause  is< 
primarily  one  of  law  for  the  court,  whether  the  prosecution  originated  in. 
malice  is  a  question  of  fact  for  the  jury:  Bartlett  v.  Hawley,  38  Minn.  308. 
Compare  Clements  v.  Odorless  Ex.  App.  Co.,  67  Md.  461;  1  Am.  St.  Rep.  409^, 
and  note  412;  EvereU  v.  Henderson,  146  Mass.  89;  4  Am.  St.  Rep.  284^ 
Ward  T.  Svtor,  70  Tex.  343;  8  Am.  St.  Rep.  606,  and  note  607,  608. 
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JuBOUENT  WILL  NOT  BB  DiSTX7RBED  where  there  is  abundant  evidence  to 
sustain  it,  though  Jjhere  may  bo  some  evidence  to  the  contrary  effect. 

OowEB  —  Fkaudulknt  Deed  by  Husband  and  Wife.  — Where  a  convey- 
ance by  the  husband  in  which  the  wife  joins  is  set  aside  as  fraudulent 
as  to  creditors,  the  wife's  right  of  dower  is  revived,  and  it  makes  no 
difference  that  she  contracted  with  her  husband  to  relinquish  her  dower 
in  the  land  granted  in  consideration  of  receiving  the  residue  after  the 
aatisfaction  of  the  debts  mentioned  in  the  deed,  because  the  deed  of  the 
husband  being  void,  there  is  no  estate  in  the  grantee  upon  which  the  re- 
linquishment of  dower  can  operate,  aud  she  is  therefore  restored  to  her 
former  rights. 

Draffen  and  Williama  and  W.  S.  Shirk,  for  the  appellant. 

George  P.  B.  Jackson,  for  the  respondents. 

Sherwood,  J.  This  is  an  equitable  proceeding  whereby  it 
is  sought  to  be  set  aside  as  fraudulent  certain  deeds  and  a 
judgment  which  placed  the  title  to  certain  land  in  Pettis 
<^ounty,  formerly  belonging  to  William  E.  Combs,  in  defend- 
ant Pigg,  as  trustee  for  Mrs.  Combs,  and  vest  it  in  the  plain- 
tiflfe  as  heirs  of  their  father,  Charles  E.  Bohannon,  who  had 
bought  the  land  at  execution  sale  on  a  judgment  against  Wil- 
liam E.  Combs,  who  was  a  party  defendant  when  this  cause 
was  here  before,  but  who  has  since  died. 

On  a  former  occasion,  we  held  the  transactions  mentioned 
as  fraudulent,  reversed  the  judgment,  and  remanded  the  cause: 
79  Mo.  305.  On  the  return  to  the  lower  court  of  this  cause,  it 
was  again  heard,  and  the  evidence  the  same  as  before,  so  far 
as  concerns  the  main  issues  in  the  cause,  resulting  in  a  decree 
in  favor  of  plaintiflfs  declaring  the  deeds,  judgments,  etc., 
fraudulent  and  void  as  against  plaintiffs,  etc.  But  the  lower 
court  also  decided  that  the  title  of  the  lands  thus  decreed  to 
be  in  plaintiffs  be  held  by  them  subject  to  the  dower  of  Nancy 
H.  Combs,  widow  of  the  decedent,  William  E.  Combs,  and 
commissioners  were  appointed  who  assigned  and  set  apart  the 
<dower  interest  of  said  widow  in  said  lands.  There  was  abun- 
■dant  evidence  to  sustain  that  portion  of  the  decree  which 
declared  the  transaction  therein  mentioned  as  fraudulent  and 
void;  and  though  there  was  evidence  of  a  contrary  effect,  the 
decree  on  that  point,  coinciding  as  it  does  with  the  former 
adjudication  of  this  court,  will  not  be  disturbed,  but  will  be 
affirmed. 

Now,  in  relation  to  the  residue  of  the  decree:    Although 
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there  are  authorities  to  the  contrary,  the  better  opinion  is,  that 
when  a  conveyance  of  the  husband  in  which  the  wife  joins  is 
set  aside  as  being  fraudulent  as  to  creditors,  this  will  result 
in  reviving  the  wife's  right  of  dower;  for  that  the  deed  of  the 
husband  being  void,  there  is  no  estate  left  in  the  grantee  upon 
which  the  relinquishment  of  dower  can  operate;  hence  the 
wife  is  restored  to  her  former  rights:  Robinson  v.  Bates,  3  Met. 
40;  Malloney  v.  Horan,  49  N.  Y.  Ill;  10  Am.  Rep.  335; 
Dugan  v.  Massey,  6  Bush,  81;  Blanton  v.  Taylor,  Gilmer,  209; 
Belford  v.  Crane,  16  N.  J.  Eq.  265;  Wyman  v.  Fox,  59  Me.  100; 
Stinson  v.  Sumner,  9  Mass.  143;  6  Am.  Dec.  49;  Humes  v. 
Scruggs,  64  Ala.  40;  Richardson  v.  Wyman,  62  Me.  280;  16 
Am.  Rep.  459;  Hinchcliffe  v.  Shea,  103  N.  Y.  153;  Summers  v. 
Babb,  13  111.  483;  Woodworth  v.  Paige,  5  Ohio  St.  70.  The 
doctrine  announced  and  supported  by  the  foregoing  authori- 
ties has  received  the  approval  of  an  eminent  author:  1  Wash- 
burn on  Real  Property,  5th  ed.,  261. 

From  these  considerations  it  follows  that  it  becomes  wholly 
immaterial  whether  Mrs.  Combs  made  any  contract  T^th  her 
husband  to  relinquish  her  dower  in  the  land  granted  to  Heard 
and  Trigg,  as  trustees,  in  consideration  of  receiving  whatever 
residue  of  the  land  there  might  be  after  the  satisfaction  of  the 
debts  mentioned  in  said  deed;  because  that  deed,  having  been 
overthrown  and  for  naught  held  on  account  of  its  fraudulent 
character,  the  grant  of  the  inchoate  right  of  dower  fell  with  it, 
as  it  was  not  the  alienation  of  an  estate,  but  the  mere  incident 
of  the  principal  thing,  the  conveyance  of  the  fee  by  the  hus- 
band, and  of  course  perished  with  its  principal,  because  there 
was  no  estate  left  to  support  it,  and  because  there  was  no  one 
in  whom  the  bare  relinquishment  of  dower  could  vest:  Moore 
V.  Harris,  91  Mo.  616. 

We  therefore  affirm  that  portion  of  the  decree  also  which 
assigned  dower  to  Mrs.  Combs. 


Appellate  Pkaotice  —  Evidence  Reviewed.  — On  appeal,  the  finding  of 
facts  by  the  court,  which  has  the  force  and  effect  of  a  verdict  of  the  jury, 
will  not  be  disturbed,  if  there  is  any  evidence,  which,  fairly  considered,  will 
bupport  such  finding:  Swaynt  v.  Waldo,  73  Iowa,  749;  5  Am.  St.  Rep.  712; 
BockenstecU  v.  Perkins,  73  Iowa,  23;  5  Am.  St.  Rep.  652;  Oabbert  v.  Jefferson- 
ville  R.  B.  Co.,  11  Ind.  365;  71  Am.  Dec.  358.  In  like  manner,  neither  will 
a  verdict  of  the  jury  be  disturbed  on  appeal  when  there  is  any  evidence  tend- 
ing to  sustain  it:  Atchison  etc.  Co.  v.  Sadler,  38  Kan.  128;  5  Am.  St.  Rep.  729j 
Muse  V.  Stern,  82  Va.  33;  3  Am.  St.  Rep.  77,  and  note;  Beiley  v.  IIayne$, 
38  Kan.  259;  5  Am.  St.  Rep.  737;  Pennsylvania  Co.  v.  Sloan,  126  111.  72;  8 
Am.  St.  Rep.  337.     A  judgment  will  not  be  reversed  on  the  mere  weight  of 
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evidence:  Qtteen  Iiis.  Co.  v.  Studebaher  etc.  Co.,  117  Ind.  416.  Though  th» 
evidence  in  support  of  a  verdict  is  meager,  the  appellate  court  will  not  set  it 
aside  for  that  reason:  Acrea  v.  Bray  ton,  75  Iowa,  719.  The  finding  of  th© 
court  upon  a  question  of  fact  has  the  force  and  effect  of  the  verdict  of  a 
jury,  and  cannot  be  set  aside  on  appeal  if  there  is  any  evidence  to  sustain  it: 
Warjield  v.  Warfield,  74  Id.  184.  There  being  some  evidence  tending  to 
show  that  a  note  and  mortgage  given  by  a  husband  to  his  wife  were  founded 
upon  a  valid  consideration,  and  were  not  fraudulent,  a  verdict  based  on  such 
evidence  will  not  be  disturbed  on  appeal:  First  National  Bank  of  Nevada  v. 
Fenn,  75  Id.  221.  Inasmuch  as  the  appellate  court  cannot  conclude  that  the 
jury,  in  their  honest,  intelligent,  and  unbiased  discretion,  were  not  justified 
by  the  evidence  in  finding  for  the  plaintiff,  their  verdict  cannot  be  disturbed: 
Haskell  \.  City  of  Des  Moines,  74  Id.  110.  The  appellate  court  will  never 
weigh  evidence  for  the  mere  purpose  of  determining  the  preponderance:  Iskr 
V.  Bland,  117  Ind.  457.  Controverted  questions  of  fact  will  not  be  recon- 
sidered on  appeal:  Chicago  etc.  B'y  Co.  v.  West,  125  IlL  320;  8  Am.  St.  Rep. 
380;  Isler  v.  Bland,  117  Ind.  457;  Hunt  v.  Elliott,  77  Cal,  588;  Dickens  v. 
City  of  Mes  Moines,  74  Iowa,  216;  Schxiben  v.  Brunning  and  Son,  74  Id.  102; 
Johnson  v.  Lejingwell,  74  Id,  114;  Coffman  v.  Acton,  74  Id.  147;  compare 
Nally  V.  McDonald,  77  Cal.  284.  Where  a  bill  of  ezceptiona  only  specifies 
that  the  decision  is  against  the  law,  and  does  not  specify  any  particulars  in 
which  the  evidence  is  insufficient  to  justify  the  decision,  the  evidence  can- 
not be  reviewed  on  appeal;  but  the  findings  must  be  taken  as  true:  Mahne 
V.  County  of  Del  Norte,  77  Cal.  217.  The  appellate  court  has  no  concern  with 
the  evidence  adduced  before  the  jury  touching  the  innocence  or  the  guilt-of  the 
accused;  it  deals  only  with  questions  of  law,  and  only  with  such  when  pre- 
sented to  them  in  the  proper  shape:  State  v.  Perkins,  40  La.  Ann.  210.  But 
there  are  holdings  to  the  effect  that  a  judgment  will  be  reversed  on  appeal  if 
there  is  an  absolute  failure  of  evidence  upon  any  material  point  to  sustain  it: 
O'DonaJiue  v.  Creager,  117  Ind.  372;  Reiser  v.  Beam,  117  Id.  31;  and  so  where 
facts  found  by  the  court  below  are  brought  upon  record  by  bill  of  exceptions, 
in  a  case  before  the  court  without  a  jury,  both  as  to  law  and  facts,  the  appel- 
late court  has  power  to  review  the  rulings  of  law  made  by  the  court  upon  the 
facts  found  by  it:  Rexroth  v.  Coon,  15  R.  I.  35;  2  Am.  St.  Rep.  863. 

Husband  and  Wifb  —  Dowee. —  A  wife's  dower  is  not  barred  by  the 
wife's  release  executed  by  joining  with  her  husband  in  a  deed  which  is  after- 
wards set  aside  as  fraudulent  and  void  as  against  creditors:  Malloney  v.  Ho' 
ran,  49  N.  Y.  Ill;  10  Am.  Rep.  335;  Ri'Jtardson  v.  Wyman,  62  Me.  280;  16 
Am.  Rep.  459;  Morton  v.  Noble,  57  111.  176;  11  Am.  Rep.  7;  Ridgeway  v. 
Masting,  23  Ohio  St.  294;  13  Am.  Rep.  251;  Stimon  v.  Sumner,  9  Mass.  143; 
6  Am.  Dec.  49,  and  note  62. 
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[97  MiSSOUBi,  473.  J 
Common  Carbixb  —  Misdelivkby  —  Parties.  —  Agent  who  has  contracted 
with  a  carrier  to  deliver  goods  consigned  to  him  at  a  particular  place, 
and  who  has  no  pecuniary  interest  in  them  except  his  lien  for  conmiis- 
sions,  is  a  trustee  in  an  express  trust  under  section  3463  of  the  Revised 
Statutes  of  Missouri,  1879,  and  may  maintain  an  action  for  their  wrong- 
.  ful  delivery,  in  his  own  name. 
Common   Carrier  —  Delivery.  —  Common  carrier  may  sometimes  deliver 
goods  to  the  true  owner  instead  of  to  him  who  gave  them  into  its  charge 
for  carriage.   Thus  where  the  contract  is  to  carry  and  deliver  according  to 
the  shipper's  orders,  or  to  account  for  the  goods,  the  carrier  may  show 
that  they  have  been  delivered  to  the  real  owner  upon  his  demand. 
Common    Carrier  —  Delivery.  —  To  justify  delivery  to  the  true  owner, 
contrary  to  or  without  the  shipper's  orders,  the  carrier  has  the  burdea 
of  proving  the  ownership  and  immediate  right  of  possession  in  the  per* 
son  to  whom  such  delivery  is  made. 
Common   Carrier  —  Delivery.  —  Where  a  carrier  has  contracted  to  carry 
goods  to  a  particular  point,  and  there  deliver  them  subject  to  the  ship* 
per's  order,  he  cannot  lawfully  deliver  them  to  an  intending  purchaser 
without  orders,  when  the   shipper    has  not  in   fact  parted  with   hi» 
right  of  possession,  and  if  the  carrier  does  so  deliver  them,  it  is  withoui 
authority  and  at  his  own  risk. 
Evidence  —  Communication  by  Telephone.  —  When  a  person  places  him- 
self in  connection  with  the  telephone  system  through  an  instrument  in 
his  office,  ho  thereby  invites  communication  in  relation  to  his  busines* 
through  that  channel.     Conversations  so  held  are  as  admissible  in  evi- 
dence as  personal  interviews  by  a  customer  with  an  unknown  clerk  in 
charge  of  an  ordinary  shop  would  be  in  relation  to  the  business  then  car- 
ried on,  and  the  fact  that  the  voice  at  the  telephone  was  not  identified 
does  not  render  the  conversation  inadmissible. 

Bennett,  Pike,  and  Henry  G.  Herbel,  for  the  appellant. 
Taylor  and  Pollard,  for  the  respondents. 

Barclay,  J.  Plaintiffs  brought  this  action  to  recover  daixK 
ages  for  breach  of  a  contract  for  the  carriage  and  delivery  of 
seven  car-loads  of  wire.  No  questions  arise  requiring  any  spe- 
cial reference  to  the  pleadings.  They  properly  present  the 
issues  made  by  the  facts  hereafter  discussed.  The  cause  was 
tried  by  Hon.  Daniel  Dillon,  as  circuit  judge,  a  jury  having 
been,  waived. 

It  appeared  at  the  trial  that  Henry  Fuchs,  a  barb-wire  man- 
ufacturer in  St.  Louis,  in  April,  1884,  made  a  written  contract 
with  the  Cambria  Iron  Company  of  Johnstown,  Pennsylvania, 
by  which  the  iron  company  was  to  furnish  said  Fuchs  with 
"twelve  tons  of  wire  per  day  for  twenty-five  business  days, 
beginning  April  30th,  and  then  thirteen  tons  per  day  f<» 
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twenty-five  business  days,"  at  certain-named  prices;  settld- 
tnents  were  to  bo  monthly,  "less  two  per  cent  discount  for 
payment  in  ten  days  from  date  of  shipment";  and  that  "the 
seller's  responsibility  for  goods  in  transit  should  cease  when 
they  pass  into  custody  of  the  transporting  company."  The 
iron  company,  in  pursuance  of  this  agreement,  shipped  ten 
car-loads  of  wire  for  said  Fuchs,  but  consigned  the  same  to 
Wolfe  and  Good  (the  plaintiffs),  their  St.  Louis  agents," at 
East  St.  Louis.  On  the  arrival  of  the  wire  at  East  St.  Louis, 
it  was  delivered  to  the  St.  Louis  Bridge  and  Tunnel  Company, 
by  the  Ohio  and  Mississippi  railway  (the  terminal  carrier), 
in  obedience  to  Wolfe  and  Good's  instructions,  and  was  by  the 
Bridge  and  Tunnel  Company  then  delivered  to  defendant  for 
transfer  and  delivery  at  Pope's  switch.  Fourteenth  and  Gra- 
tiot streets,  in  St.  Louis.  No  bill  of  lading  was  issued  to 
Wolfe  and  Good,  or  to  any  other  person,  by  either  the  Bridge 
and  Tunnel  Company  or  the  defendant,  for  the  hauling  of  this 
wire  from  East  St.  Louis  to  St.  Louis. 

There  was  a  custom  prevalent  with  roads  terminating  at 
East  St.  Louis  and  St.  Louis  to  designate  the  destination  of 
cars  thus  transferred  across  the  river  by  tacking  a  card  of  a 
particular  color  on  the  car  door,  which  indicated  to  the  receiv- 
ing carrier  the  particular  depot,  switch,  or  side-track  on  which 
the  car  was  to  be  placed,  different  colored  cards  representing 
the  several  depots,  switches,  and  side-tracks.  The  cars  con- 
taining this  wire  were  designated  by  blue  cards,  which  indi- 
cated Pope's  switch  as  their  destination.  That  was  a  private 
switch  used  by  the  Pope  Iron  and  Metal  Company  and  two  or 
three  other  establishments,  among  them  Fuchs's  Wire  Works. 

The  wire  was  shipped  in  three  or  four  car-load  lots.  Three 
car-loads  were  received  by  defendant  and  delivered  to  Fuchs 
on  written  orders  of  Wolfe  and  Good.  Prepayment  of  the 
purchase  price  of  these  three  car-loads  was  not  exacted  of 
Fuchs  by  Wolfe  and  Good.  The  remaining  seven  cars 
were  delivered  by  defendant  to  Fuchs,  on  his  demand,  at  dif- 
ferent dates  in  May,  1884.  That  delivery  constitutes  the  gist 
of  this  action.  Whether  it  was  made  with  the  consent  of 
•plaintiffs,  Wolfe  and  Good,  or  without  it,  was  the  main  issue 
of  fact  tried.  The  evidence  conflicted  on  that  point.  The 
trial  court  found  that  the  delivery  was  without  their  consent. 

It  further  appeared  in  evidence  that  plaintiffs,  as  agents  for 
the  Cambria  Iron  Company,  had  no  other  pecuniary  interest 
in  the  wire  than  for  the  payment  of  their  commissions,  and 
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that  immediately  upon  receipt  of  advices  from  the  Cambria 
Iron  Company  of  the  shipment  in  controversy,  Wolfe  and 
Good  had  sent  to  Fuchs  invoices,  or  bills  of  account,  for  the 
car-loads  in  question,  which  he  received  several  days  before 
the  wire  arrived.  In  the  progress  of  the  trial,  the  court  ad- 
mitted testimony  of  alleged  conversations  by  telephone  con- 
nected with  plaintiflfs'  office,  though  the  witness  did  not 
identify  the  voice  he  heard  at  their  instrument. 

The  court  made  the  following  declarations  of  law,  against 
defendant's  objections,  viz.: — 

"The  court  declares  the  law  to  be,  that  a  person  in  whose 
name  a  contract  is  made  for  the  benefit  of  another  is  a  trus- 
tee of  an  express  trust,  and  as  such  can  maintain  an  action 
in  his  own  name.  If,  therefore,  the  court  finds,  from  the  evi- 
dence, that  the  contract  of  the  defendant  to  carry  the  goodfr 
in  question  from  the  place  where  it  received  the  same  to  Four- 
teenth and  Gratiot  streets  was  made  in  the  name  of  plaintiffs^ 
though  for  the  benefit  of  the  Cambria  Iron  Company,  then 
the  plaintiffs  would  have  a  standing  in  court,  and  could  re- 
cover, if  the  delivery  to  Fuchs  was  wrongful. 

"The  court  further  declares  the  law  to  be,  that  if  it  finds, 
from  the  evidence,  that  on  the  arrival  of  the  goods  in  question 
at  East  St.  Louis,  the  plaintiffs  received  said  goods  in  pursu- 
ance of  the  bills  of  lading  read  in  evidence;  that  thereafter 
plaintiffs  ordered  the  St.  Louis  Bridge  and  Tunnel  Railroad 
Company  to  have  said  goods  delivered  to  Fourteenth  and 
Gratiot  streets;  that  the  delivery  of  said  goods  included  the 
hauling  of  said  goods  from  the  eastern  terminus  of  defend- 
ant's railroad  to  said  Fourteenth  and  Gratiot  streets;  that 
said  defendant  received  said  goods  of  said  St.  Louis  Bridge 
and  Tunnel  Railroad  Company,  and  in  delivering  said  goods 
defendant  acted,  in  law,  simply  as  agents  of  plaintiffs;  and  if 
the  court  further  finds  that  such  contract  for  delivering  by 
defendant  was  made  in  the  name  of  plaintiffs,  then  said  plain- 
tiffs would  stand  in  the  relation  of  trustee  of  an  express  trust, 
and  as  such,  could  sue  defendant  for  the  goods  in  question,  if 
wrongfully  delivered. 

"The  court  further  declares  the  law  to  be,  that  defendant 
had  nothing  to  do  with  the  contract  between  the  Cambria 
Iron  Company  and  Fuchs  for  the  purchase  of  wire.  The  de- 
fendant could  not  constitute  itself  an  arbitrator  touching  any 
matter  of  difference  between  the  parties  of  said  contract.  It 
was  the  duty  of  the  defendant  to  deliver  the  goods  in  question 
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to  Wolfe  and  Good,  the  consignees,  or  else  to  such  person  as 
they  might  deliver  the  bills  of  lading  properly  indorsed,  or 
else  such  person  as  they  might  order  said  defendant  to  deliver 
the  goods  to." 

The  court  then  found  for  plaintiffs  in  the  sum  of  $7,028.17, 
the  value  of  the  seven  car-loads  of  wire.  After  moving  for  a 
new  trial  without  avail,  and  duly  saving  exceptions,  defend- 
ant appealed. 

1.  Plaintiffs'  right  to  maintain  this  action  was  made  an 
issue  by  the  answer.  It  is  naturally  the  first  subject  of  con- 
sideration. The  goods  in  question  were  billed  by  the  iron 
company  to  plaintiffs  at  East  St.  Louis.  They  received  them 
there,  and,  in  their  own  firm  name,  contracted  for  their  de- 
livery at  Pope's  switch,  in  St.  Louis,  to  themselves.  They 
were  acting  as  factors  for  the  iron  company  in  the  transac- 
tion, having  no  pecuniary  interest  in  the  goods  beyond  their 
lien  for  commissions.  By  our  code  of  practice,  it  is  provided 
that  every  civil  action  must  be  prosecuted  in  the  name  of  the 
real  party  in  interest,  with  certain  exceptions.  Among  these 
is  a  "trustee  of  an  express  trust,"  who  may  sue  in  his  name 
without  joining  the  person  for  whose  benefit  the  action  is 
prosecuted.  The  statute  explicitly  declares  that  "a  trustee  of 
an  express  trust,  within  the  meaning  of  this  section,  shall  be 
construed  to  include  a  person  with  whom,  or  in  whose  name, 
a  contract  is  made  for  the  benefit  of  another":  R.  S.  1879,  sec. 
3463.  Plaintiffs  fairly  come  within  this  statutory  definition. 
In  this  regard,  the  code  merely  designed  to  preserve  a  right 
of  action  which  existed  by  the  modern  common  law  of  Eng- 
land on  such  facts  as  here  appear:  Short  v.  Spademan^  2  Barn. 
&,  Adol.  962;  Drinkwater  v.  Goodwin,  1  Cowp.  251.  Our  stat- 
ute, above  quoted,  is  the  same  as  a  section  of  the  code  of  New 
York.  The  uniform  interpretation  of  it  there  permits  such 
actions  as  this  to  be  maintained:  Grinnell  v.  Schmidt,  2  Sand. 
706;  Comiderant  v.  Brisbane,  22  N.  Y.  389;  Ladd  v.  Arkell,  37 
N.  Y.  Sup.  Ct.  40;  Wetmore  v.  Hegeman,  88  N.  Y.  69.  We  are 
of  opinion  that  the  instructions  correctly  declared  the  law  re- 
garding plaintiffs'  right  to  sue. 

2.  On  the  merits,  the  chief  contention  of  defendant  is,  that 
the  facts  here  presented,  explained  by  the  terms  of  the  con- 
tract between  the  iron  company  and  Fuchs,  justified  the  de- 
livery of  the  wire  in  question  to  Fuchs.  On  this  branch  of 
the  case,  the  only  facts  that  can  properly  be  reviewed  are 
those  which  now  remain  admitted  or  undisputed.    An  issue 
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was  determined  in  the  trial  court  regarding  this  delivery  to 
Fuchs,  defendant  asserting  that  plaintififs  consented  to  it,  and 
plaintiffs  denying  that  assertion.  On  that  issue  the  evidence 
was  quite  conflicting.  No  sufficient  reason  has  been  assigned 
for  disturbing  the  finding  of  Judge  Dillon  that  plaintiffs  did 
not  assent  to  such  delivery.  That  was  evidently  the  chief 
point  of  difference  in  the  case,  and  its  decision  has  greatly 
narrowed  the  field  of  this  controversy. 

Defendant  concedes  its  duty  to  carry  and  deliver  the  wire 
to  Pope's  switch;  but  claims  that,  on  the  undisputed  facts, 
Fuchs  was  the  true  owner,  and  that  its  delivery  to  him  was 
therefore  lawful.  Undoubtedly  a  carrier,  in  some  circum- 
stances, may  deliver  goods  to  the  true  owner  instead  of  to  him 
who  gave  them  into  its  charge  for  carriage.  Its  contract  (sub- 
ject to  certain  exceptions  not  in  consideration  here)  is  to  carry 
and  deliver  (according  to  shipper's  orders),  or  to  account  for 
the  goods.  It  would  be  a  lawful  accounting  to  show  that  they 
had  been  delivered  to  the  real  owner  upon  his  demand.  This 
principle  is  now  so  well  established  in  the  law  that  the  mere 
statement  of  it  will  suffice  for  the  purposes  of  this  case:  The 
Idaho,  93  U.  S.  579;   West.  Trans.  Co.  v.  Barber,  56  N.  Y.  544. 

But  to  justify  a  delivery  to  the  true  owner  contrary  to  or 
without  the  orders  of  the  shipper,  the  carrier  assumes  the  bur- 
den of  proving  the  ownership  at  the  time  of  such  delivery. 
Among  other  things,  it  must  establish  the  immediate  right  of 
possession  in  the  person  to  whom  such  delivery  is  made.  Re- 
ferring to  the  facts  before  us,  it  may  have  been  a  breach  of  the 
contract  (existing  between  Fuchs  and  the  iron  company)  for 
the  latter  to  refuse  to  deliver  the  wire  to  the  former  without 
prepayment  of  the  price.  But  the  carrier,  engaged  to  convey 
the  wire  to  the  point  of  contemplated  delivery,  could  not  law- 
fully transfer  to  the  purchaser  the  right  of  possession,  if  the 
shipper  did  not,  in  fact,  part  with  that  right. 

Whether  the  seller  retains  the  jus  disponendi  (as  the  text- 
writers  term  it)  is  often  a  question  of  fact,  depending  on  the 
intention  of  the  parties,  to  be  gathered  from  their  acts,  as  in 
this  instance.  The  disposition  of  the  bill  of  lading,  which  in 
the  commercial  world  is  recognized  as  the  emblem  of  the  prop- 
erty itself,  frequently  throws  light  on  that  intention.  Here 
the  owner  did  not  bill  the  wire  to  the  purchaser,  but  consigned 
it  to  its  own  local  agents,  the  plaintifife.  The  latter,  without 
transferring  the  bills  of  lading,  made  a  further  contract  of 
their  own,  whereby  defendant  was  to  carry  the  goods  to  the 
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place  where  delivery  to  the  purchaser  was  expected  to  be 
made.  This  last  contract  for  carriage  was  evidenced  by  no- 
writing,  but  its  terms  are  not  disputed.  The  wire  was  deliv- 
erable by  defendant  at  Pope's  switch,  only  to  the  order  of 
plaintiffs,  though  such  order  might  (in  the  circumstances) 
have  been  merely  verbal.  The  invoices  and  contract  of  sale 
between  Fuchs  and  the  iron  company  were  admitted  in  evi- 
dence as  part  of  the  res  gestse,  explanatory  of  the  acts  of  the 
parties;  but  the  carrier  was  no  party  to  the  contract,  and  had 
no  right  to  act  on  its  own  interpretation  of  the  duties  which 
the  parties  owed  to  each  other  according  to  its  terms. 

Whether  or  not  under  it  the  shipper's  agents  should  have 
delivered  possession  of  the  wire  to  the  purchaser  on  its  arrival 
at  the  switch,  was  a  question  which  it  did  not  devolve  on  the 
carrier  to  decide.  Until  the  shipper,  whose  goods  it  had  in 
charge,  parted  with  the  right  of  possession,  the  intending  pur- 
caser  did  not  become  the  owner.  Until  then,  any  delivery  by 
the  carrier  to  him  (on  the  facts  here  considered)  was  at  its 
own  risk. 

There  was  ample  testimony  to  support  the  finding  of  the 
trial  court  that  the  right  of  possession  was  not  surrendered 
by  the  seller  or  its  agents,  the  plaintiffs,  and  that  the  deliv- 
ery by  the  carrier  was  without  authority.  The  instructions 
given  by  the  trial  court  correctly  stated  these  principles. 

3.  A  question  arose  incidentally  at  the  trial  upon  the  ad- 
mission in  evidence  of  a  conversation  held  through  the  tele- 
phone between  some  one  at  the  instrument  in  plaintiffs'  private 
oflfice  and  the  witness.  It  was  admitted,  though  the  witness 
did  not  identify  the  voice  of  the  speaker  as  that  of  either 
of  the  plaintiffs  or  their  clerk.  The  courts  of  justice  do  not 
ignore  the  great  improvement  in  the  means  of  intercommuni- 
cation which  the  telephone  has  made.  Its  nature,  operation, 
and  ordinary  uses  are  facts  of  general  scientific  knowledge,  of 
which  the  courts  will  take  judicial  notice  as  part  of  public 
contemporary  history.  When  a  person  places  himself  in  con- 
nection with  the  telephone  system  through  an  instrument  in 
his  oflfice,  he  thereby  invites  communication,  in  relation  to  his 
business,  through  that  channel.  Conversations  so  held  are 
as  admissible  in  evidence  as  personal  interviews  by  a  customer 
with  an  unknown  clerk  in  charge  of  an  ordinary  shop  would 
be  in  relation  to  the  business  there  carried  on.  The  fact  that 
the  voice  at  the  telephone  was  not  identified  does  not  render 
the  conversation  inadmissible.     The  ruling  here  announced  is^ 
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intended  to  determine  merely  the  admissibility  of  such  con- 
versations in  such  circumstances,  but  not  the  effect  of  such 
evidence  after  its  admission.  It  may  be  entitled,  in  each  in- 
stance, to  much  or  little  weight  in  the  estimation  of  the  triers 
of  fact,  according  to  their  views  of  its  credibility,  and  of  the 
other  testimony  in  support  or  in  contradiction  of  it. 

Finding  none  of  the  assignments  of  error  well  taken,  we 
aflSrm  the  judgment.  

CARKDEBfl  — Dkuvxrt.  —  The  delivery  of  goods  by  a  common  carrier  not 
in  accordance  with  the  bill  of  lading  is  at  the  carrier's  risk,  and  the  title  to 
the  property  remains  in  the  consignor  until  delivery  in  accordance  with  con- 
ditiona:  Pennavlvania  R.  R.  Co.  v.  Stern,  119  Pa.  St.  24;  4  Am.  St.  Rep.  626, 
and  uote  628,  as  to  the  misdelivery  by  carriers  in  general.  If  a  common  car- 
rier delivers  goods  to  a  person  other  than  the  consignee,  even  innocently  and 
by  mistake,  yet  without  order  or  authority  of  the  consignor,  the  carrier  is 
liaMe  to  the  consignor  for  their  value  in  case  of  loss:  Wemwag  v.  Phila- 
delphia etc.  R.  R.  Co.,  117  Pa.  St.  46;  to  the  same  effect  substantially  is  Mc- 
Entt-f  V.  New  Jersey  S.  Co.,  45  N.  Y.  34;  6  Am.  Rep.  28,  and  note  30.  A 
carrier  must  obey  the  instructions  of  the  owner  or  shipper  of  goods  as  to 
their  (lehvery:  Mic/ugan  etc.  R.  R.  Co.  v.  Day,  20  HI.  375;  71  Am.  Deo.  278. 

The  Law  or  the  Telephone  is  the  anbject  of  a  note  to  Central  U,  Td^ 
phc»»e  Co.  V.  Falley,  ante,  pp.  128-136. 
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Out — EnsENCE  mttst  Correspond  with  Alleqations.  — Evidence  ■how- 
ing  a  written  assignment  of  a  note  "  for  value  received,"  and  a  direotiaa 
to  the  bailor  thereof  to  deliver  it  to  defendant,  will  not  support  the  plea 
of  a  gift. 

Orrr  —  Undctb  Influence.  —  An  alleged  gift  of  a  note  for  five  thousand 
dollars  by  a  man  eighty  years  old  troubled  with  Bright's  disease,  and 
most  of  the  time  in  a  somnolent  state  from  the  use  of  opiates,  to  his  oon- 
ddcutial  friend,  agent,  adviser,  and  business  manager,  is  presumptively 
void,  and  the  burden  of  proof  is  on  the  donee  to  show  the  absolute 
fairness  and  validity  of  the  gift,  and  that  it  is  free  from  the  taint  of 
undue  influence.     This  rule  is  the  same  at  law  as  in  equity. 

Hall  and  Sona^  A.  M.  Hough,  and  Prosser  Ray,  for  the  ap- 
pellant. 

/.  L.  Mirickf  and  KinUy  and  Wallace,  for  the  respondent. 

Sherwood,  J.  Action  by  plaintiff  as  administrator  de  bonit 
non  of  the  estate  of  John  Reeves,  deceased,  to  recover  from  de- 
fendant the  amount  of  a  promissory  note  for  five  thousand 
dollars  collected  by  him  during  th6  lifetime  of  the  decedent, 
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which  note  the  petition  charges  to  have  been  obtained  by  de- 
fendant through  covinous  methods  and  by  undue  influence. 
The  answer  pleads  that  the  note  was  a  gift,  etc. 

1.  The  evidence  offered  to  support  the  plea  of  a  gift  had  no 
tendency  in  that  direction,  since  it  showed  a  written  assign- 
ment of  the  note  "  for  value  received,"  and  directed  a  banker 
in  Illinois,  who  was  the  bailor  of  the  note,  to  deliver  it  to  de- 
fendant. Of  course  evidence  of  such  a  character  could  no 
more  sustain  the  plea  of  a  gift  of  the  note  than  would  evidence 
of  the  gift  of  the  note  sustain  a  plea  of  the  transfer  of  the  note 
for  a  valuable  consideration.  The  familiar  doctrine  must  not 
be  lost  sight  of  that  the  evidence  must  correspond  with  the 
allegations  of  the  pleading. 

2.  But  apart  from  such  considerations,  the  evidence  shows 
by  a  decided  preponderance  that  the  deceased  was  about 
eighty  years  old;  had  Bright's  disease;  to  relieve  his  pains, 
frequently  took  twenty-five  or  thirty  grains  of  opium  per  day, 
and  in  consequence  of  which  was  for  most  of  the  time  in  a 
somnolent  condition;  and  besides,  that  defendant  was  the  con- 
fidential friend,  agent,  adviser,  and  business  manager  of  the 
deceased,  who  was  under  his  thumb;  and  that  the  note  in 
■question  was  about  all  the  personal  estate  that  the  old  man 
had  left,  insomuch  that  only  fifteen  dollars  in  money  was 
inventoried  by  defendant  when  he  took  out  first  letters  on 
Reeves's  estate.  If,  in  such  circumstances,  a  gift  of  any 
considerable  value  be  bestowed  by  the  one  who  reposes  confi- 
dence upon  the  one  in  whom  confidence  is  reposed,  such  gift 
is  presumptively  void.  The  burden  is  cast  upon  the  recipient 
of  the  gift,  and  it  belongs  to  him  to  show  the  absolute  fairness 
and  validity  of  the  gift,  and  that  it  is  entirely  free  from  the 
taint  of  undue  influence.  This  sound  and  wholesome  doc- 
trine applies  as  well  to  suits  at  law  as  to  proceedings  in  equity, 
and  is  as  broad  in  its  scope  as  the  existence  of  confidential  or 
fiduciary  relations.  Th^  rule  "stands  upon  a  general  prin- 
ciple applying  to  all  the  variety  of  relations  in  which  dominion 
may  be  exercised  by  one  person  over  another."  Lord  Cotten- 
ham  remarked  in  Dent  v.  Bennett,  4  Mylne  &  C,  269,  that  he 
would  not  "narrow  the  rule  or  run  the  risk  of  in  any  degree 
fettering  the  exercise  of  the  beneficial  jurisdiction  of  this  court 
by  any  enumeration  of  the  description  of  persons  against 
whom  it  ought  to  be  most  freely  used."  And  in  Gibson  v.  Jeyea, 
6  Ves.  266,  when  speaking  of  dealings  between  parties  situ- 
ated as  above  mentioned,  said :  "  Those  who  meddle  with  such 
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transactions  take  upon  themselves  the  whole  proof  that  the 
thing  is  righteous."  This  whole  subject  was  gone  into  in  the 
recent  case  of  Gay  v.  Gillilan,  92  Mo.  250,  1  Am.  St.  Rep.  713, 
where  many  of  the  authorities  will  be  found  collected. 

As  this  cause  was  not  tried  in  conformity  with  the  theory 
there  laid  down,  the  judgment  will  be  reversed  and  the  cause 
remanded,  with  directions  to  proceed  in  conformity  with  this 
opinion.  

Gift  —  Thk  Eustencb  of  Contidkntial  or  Piduciaky  RELAxioNg 
imposes  upon  the  recipient  of  a  gift  the  onus  of  establishing  its  absolute 
fairness.  In  the  presence  of  such  relations,  a  court  of  equity  will  presume 
confidence  placed  and  influence  exerted:  Oay  v.  OilUlan,  92  Mo.  250;  1  Am, 
8t.  Bep.  713,  and  note  720,  and  cases  therein  cited,  as  well  as  cases  cited  Sx 
the  principal  case,  Gfay  v.  OiUilan,  supra,  which  ia  a  recent  case,  and  dis* 
cusses  the  subject  thoroughly. 
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In  Partition  S^it,  the  order  of  sale  is  nob  a  final  judgment  from  which 
an  appeal  will  lie. 

Partition.  —  Chancery  has  Jurisdiction  in  partition  suits;  and  as  inci- 
cident  thereto,  and  in  order  to  do  complete  justice  and  avoid  a  multi- 
plicity of  suits,  it  will  take  an  account  of  the  mesne  rents  and  profits  in 
perception  by  one  tenant  in  common  to  the  exclusion  of  the  other,  and 
of  money  paid  to  remove  an  encumbrance  on  the  common  property  by 
one  of  the  tenants. 

Partition  —  Rents  and  Profits  —  Encumbrance.  —  Where  one  co-tenant 
is  in  receipt  of  all  the  rents  and  profits,  and  in  the  exclusive  use  and 
enjoyment  of  the  whole  premises,  refusing  to  let  his  co-tenant  in,  and 
guch  ousted  co-tenant  has  paid  money  to  relieve  the  common  property  of 
encumbrances  in  whole  or  in  part,  the  court  will  declare  a  charge  in  favor 
of  the  ousted  tenant  for  the  amount  of  his  share  of  the  rents  and  profits, 
and  for  the  amount  such  ousting  co-tenant  ought  to  have  contributed  in 
discharge  or  reduction  of  the  encumbrance  on  the  share  of  such  tenant, 
to  be  paid  out.  of  the  proceeds  of  the  sale  of  the  property  in  partition  be- 
fore  division  thereof  is  made  between  the  tenants,  according  to  their 
respective  rights  and  interests  in  the  premises. 

Partition  —  Rents  and  Profits  —  Pleading.  —  An  averment  in  an  action 
for  partition  that  the  annual  rents  and  profits  are  a  certain  amount, 
and  that  defendant  as  co-tenant  is  in  exclusive  reception  thereof,  and 
refuses  to  allow  plaintiff  any  part  thereof,  is  not  a  certain  and  definite 
allegation  that  plaintiff  has  been  ousted  from  the  joint  occupancy  of  the 
land;  and  if  defendant  desires  to  take  advantage  of  such  uncertainty,  he 
must  move  to  have  the  complaint  made  more  definite  and  certain  instead 
of  aiding  it  by  answer  that  he  is  in  actual  and  exclusive  possession,  and 
that  plaintiff  has  no  possession,  right,  title,  interest,  or  estate  in  the 
land. 


840  HoLLowAY  V.  HoLLowAY.  [Missourf, 

Paetition  —  Rents  and  Profits  —  Appeal.  — Where  the  conrt  in  a  parti- 
tion snit  is  authorized  by  the  pleadings,  it  may  find  the  value  of  the 
rents  and  profits  from  the  time  of  defendant's  ouster  of  his  co-tenant 
until  the  day  of  sale,  emd  charge  them  upon  defendant's  share  of  the 
proceeds  of  such  sale;  but  it  cannot  declare  plaintiff's  share  of  the 
rents  and  profits  for  a  particular  year  a  lien  on  the  crops  for  that  year, 
and  order  that  special  execution  issue  therefor;  such  an  order  is  void, 
and  cannot  have  the  effect  of  converting  an  otherwise  interlocutory  order 
of  sale  into  a  final  judgment  from  which  an  appeal  will  lie. 

Partition  —  Ejectment  —  Adverse  Title.  —  In  partition,  the  adverse 
claims  of  parties  to  the  same  undivided  interest  in  real  estate  may  be 
decided,  and  it  is  only  when  the  defendant  is  in  adverse  possession  of 
the  whole  premises,  claiming  title  adversely  to  one  who  claims  to  be  his 
co-tenant,  that  such  co-tenant  can  be  driven  to  the  action  of  ejectment; 
but  apart  from  such  adverse  possession  alone,  without  showing  to  any  title 
*  to  plaintiff's  undivided  interest,  and  without  evidence  casting  doubt 
upon  his  title,  he  cannot  be  compelled  to  resort  to  ejectment. 

Partition  —  Jurisdiction.  —  Where  in  partition  by  one  tenant  against  hi» 
co-tenant  in  possession  the  latter  alleges  that  the  title  claimed  by  plain- 
tiff  belongs  in  equity  to  a  third  person,  and  that  to  establish  such  equity 
it  may  be  necessary  to  invoke  the  powers  of  a  court  of  equity,  the  court 
having  charge  of  the  partition  proceedings  will  entertain  jurisdiction 
and  decide  the  matter. 

Partition  —  Equitable  Interest — Jurisdiction. — Where  in  an  action 
for  partition  of  an  equitable  interest  by  one  co-tenant  against  his  co- 
tenant  in  adverse  possession,  and  the  legal  title  is  in  defendant,  who  ia 
a  trustee,  while  the  equitable  title  of  plaintiff  is  attempted  to  be  put  in 
issue,  the  latter  title  may  be  tried  in  the  action. 

New  Trial  —  Absence  of  Counsel. — Where  a  cause  comes  on  for  trial 
in  its  regular  order,  under  the  rules  of  the  court  in  which  it  is  at 
issue,  at  a  time  when  counsel,  owing  to  a  different  rule  in  an  adjoining 
circuit,  does  not  expect  it  to  come  on,  and  in  consequence  of  which  he  is 
not  present  at  the  trial,  this  is  no  ground  for  a  new  trial,  in  the  absence 
of  misrepresentations  or  bad  faith  on  the  part  of  counsel  on  the  other 
side. 

R.  H.  Field  and  J.  H.  Kyle,  for  the  appellant. 

Railey  and  Burney,  for  the  respondents. 

Brace,  J.  This  is  an  action  for  partition  and  sale  of  real 
estate.  The  amended  petition  on  which  this  case  was  tried  is 
substantially  as  follows:  That  plaintiffs  are  husband  and 
wife;  that  on  the  ninth  day  of  October,  1883,  said  plaintiff 
George  C.  HoUoway,  husband,  was  the  owner  of  the  real  estate 
sought  to  be  divided ;  that  on  that  day  he  executed  a  deed  of 
trust  on  all  of  said  lands,  except  twenty  acres,  to  the  defend- 
ant Ingram  to  secure  a  note  of  four  thousand  dollars  and  in- 
terest, due  from  said  Holloway  to  the  defendant  the  Missouri 
Trust  Company;  that  afterwards,  on  the  Ist  of  November, 
1883,  the  said  George  W.  Holloway  conveyed  an  undivided 
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half  interest  in  all  the  land  sought  to  be  divided  to  the  de- 
fendant John  M.  Holloway  subject  to  said  deed  of  trust  on  all 
of  it,  except  the  said  twenty  acres;  that  afterwards,  on  the  2d 
of  April,  18^4,  the  said  John  M.  Holloway  executed  a  deed  of 
trust  on  his  undivided  half  interest  in  said  laud  to  defendant 
Henry  Cordell,  to  secure  the  payment  of  his  note  for  $2,384, 
payable  to  George  W.  Holloway  with  interest;  that  afterwards 
fiaid  note  was  assigned  by  the  said  George  W.  to  the  said  defend- 
ant T.  P.  Holloway,  who  is  the  present  owner  thereof;  that 
afterwards,  on  the  7th  of  April,  1884,  the  said  George  W.  and 
wife,  subject  to  said  deed  of  trust  held  by  the  said  trust  com- 
pany, conveyed  his  remaining  undivided  half  interest  in  said 
lands  to  the  said  John  M.;  that  on  the  same  day  the  said 
John  M.  executed  a  deed  of  trust  on  said  lands  to  the  said 
Cordell  to  secure  the  payment  to  the  said  George  W.  of  a  note 
executed  by  the  said  John  M.  to  the  said  George  W.  for  $3,200, 
and  interest;  that  afterwards,  on  the  eighth  day  of  April,  1884, 
the  said  George  W.,  for  value,  assigned  and  delivered  said 
note  and  deed  of  trust  to  the  plaintifif  S.  A.  G.  Holloway,  his 
wife;  that  afterwards,  on  the  first  day  of  January,  1885,  the 
said  John  M.  and  wife,  in  payment  and  discharge  of  said  note 
and  deed  of  trust  by  warranty  deed,  conveyed  an  undivided 
half  interest  in  said  real  estate  to  the  plaintiff  S.  A.  G.  Hol- 
loway; that  no  part  of  the  money  due  the  said  defendant  T. 
P.  Holloway  has  ever  been  paid;  that  by  reason  of  the  prem- 
ises, the  said  S.  A.  G.  Holloway  is  the  owner  in  fee  as  her 
ordinary  legal  estate,  of  the  one  undivided  half  interest  of  said 
real  estate,  subject  to  the  deed  of  trust  held  by  said  trust  com- 
pany, and  the  said  John  M.  Holloway  is  the  owner  of  the 
remaining  undivided  half  interest  subject  to  said  deed  of  trust, 
and  also  subject  to  the  deed  of  trust  held  by  the  said  T.  P. 
Holloway  on  his  undivided  interest;  that  the  interest  on  the 
note  secured  by  the  deed  of  trust  held  by  the  trust  company 
due  for  April  and  October,  1885,  amounting  to  $240,  has  been 
paid  by  the  said  S.  A.  G.  Holloway,  and  that  on  the  1st  of 
April,  1886,  she  also  paid  $120  interest  on  said  note,  and 
taxes  on  said  real  estate  amounting  to  $149;  that  the  rental 
value  for  said  real  estate  for  the  year  1885  was  $1,000,  the 
whole  of  which  said  John  M.  Holloway  collected,  realized, 
and  retained,  and  refused  to  allow  plaintiffs  any  part  thereof; 
that  said  defendant  is  insolvent;  that  by  reason  of  the  inter- 
ests, encumbrances,  etc.,  said  real  estate  cannot  be  divided  in 
kind.    "Wherefore  plaintiffs  pray  the  court  to  render  a  decree. 
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for  the  sale  of  the  whole  of  the  real  estate  aforesaid;  that  the 
proceeds  thereof  be  divided  among  the  parties  according  to 
their  interests  therein ;  that  the  notes  and  mortgages  due  the 
Missouri  Trust  Company  be  first  paid  ofif  in  full,  or  the  land 
sold  subject  to  the  same,  as  may  to  the  court  seem  to  be  to 
the  best  advantage  of  all  concerned;  that  one  half  of  the  bal- 
ance be  paid  to  said  S.  A.  G.  Holloway,  together  with  what- 
ev(  r  may  be  due  her  from  said  John  M.  Holloway  for  interest 
and  rents  as  aforesaid;  that  the  notes  and  mortgages  due  to 
T.  P.  Holloway  be  paid  out  of  the  interest  of  John  M.  Hollo- 
way as  aforesaid,  and  that  the  said  last-mentioned  notes  be 
paid,  as  well  as  the  amount  due  to  S,  A.  G.  Holloway  on  ac- 
count of  the  rents  and  interest  aforesaid,  the  balance  to  be 
paid  to  said  John  M.  Holloway,  and  for  such  other  and  fur- 
ther relief  as  to  the  court  may  seem  right  and  proper." 

To  this  petition,  the  defendant  John  M.  Holloway,  on  the 
16th  of  March,  1886,  answered  as  follows:  "Now  comes  John 
M.  Holloway,  and  for  his  separate  answer  to  the  petition  of 
plaintifis,  denies  each  and  every  allegation  contained  therein 
save  what  is  hereinafter  expressly  admitted,  wherefore  he  asks 
judgment.  And  for  a  second  and  further  defense  to  this 
action,  this  defendant  states  that  he  is  in  the  actual  and  ex- 
clusive possession  of  the  whole  of  said  real  estate,  and  was 
at  and  has  been  ever  since  the  institution  of  this  case;  that 
BO  far  as  the  said  plaintiff  S.  A.  G.  Holloway  is  concerned, 
she  has  no  possession  of  right,  title,  interest,  or  estate  in  said 
land;  that  at  the  time  of  the  alleged  conveyance  to  S.  A.  G. 
Holloway,  her  co-plaintiff  herein  was  indebted  to  various  per- 
sons, in  the  aggregate  in  excess  of  ten  thousand  dollars,  being 
as  much  as  or  in  excess  of  the  value  of  said  George  W.  Hol- 
loway's  property,  real  and  personal,  and  for  that  reason  and 
consideration  and  no  other  than  the  return  to  this  defendant 
of  his  note  by  said  George  W.  Holloway,  and  for  no  consider- 
ation whatever  from  the  said  S.  A.  G.  Holloway,  said  convey- 
ance was  made  in  her  name,  and  delivered  to  the  said  George 
W.  Holloway,  but  not  to  her,  to  hinder,  delay,  defraud,  and 
deceive  his  creditors,  by  thus  covering  up  his  property;  that 
one  J.  H.  Arnold,  one  of  such  creditors,  obtained  judgment 
against  said  George  W.  Holloway  and  defendant  for  the  sum 
of dollars,  at  Kansas  City,  in  the  circuit  court  of  Jack- 
son County,  state  of  Missouri,  at  the  April  term  of  said  court, 
in  1885;  that  afterwards,  at  the  instance  of  said  Arnold,  an 
execution  was  duly  issued  on  said  judgment  to  the  sheriff  of 
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Cass  County,  Missouri,  and  at  the  last  November  term  of  the 
circuit  court  of  said  county  of  Cass,  state  of  Missouri,  all  the 
right,  title,  interest,  and  estate  of  the  said  George  W.  Hollo- 
way  in  the  real  estate  in  controversy  was  duly  sold  and  con- 
veyed by  said  sheriflF  to  one  James  M.  Holloway,  who  is  not  a 
party  to  this  action;  and  the  said  James  M.  Holloway  and 
this  defendant  are  the  sole  owners  of  said  real  estate,  and 
neither  of  plaintiffs  have  now  any  right  or  estate  therein." 

The  other  defendants  did  not  answer.  The  plaintiff  replied 
to  the  answer  of  John  M.  Holloway,  denying  all  its  allega- 
tions. On  the  twentieth  day  of  July,  1886,  the  case  coming 
on  for  trial,  the  court  found  the  issues  for  the  plaintiff,  made 
a  finding  of  the  facts  substantially  as  set  out  in  the  petition, 
and  that  said  J.  M.  Holloway  is  justly  indebted  to  the  said  S. 
A.  G.  Holloway  in  the  sum  of  $254.50,  being  one  half  of  the 
Bum  paid  by  her  for  interest  and  taxes,  as  stated  in  the  petition; 
"  that  the  rental  value  of  the  real  estate  mentioned  in  plain- 
tiff's petition  for  year  commencing  March  1, 1885,  and  ending 
March  1,  1886,  was  $1,005;  that  the  rental  value  of  said  real 
estate  from  March  1,  1886,  to  March  1,  1887,  is  $825;  that 
said  John  M.  Holloway  has  held  possession  of  said  real  estate 
since  March  1,  1885,  and  has  refused  to  allow  said  plaintiffs 
or  T.  P.  Holloway  to  enter  and  hold  or  enjoy  the  same,  or  any 
portion  thereof,  and  still  holds  the  same,  and  is  receiving  all 
profits  of  same,  although  demand  has  been  made  to  jointly 
occupy  same  with  him,  after  he  had  conveyed  to  said  S.  A.  G. 
Holloway  the  undivided  one  half  thereof  by  warranty  deed; 
that  said  John  M.  Holloway  is  justly  indebted  to  said  S.  A.  G. 
Halloway  in  the  sum  of  $915  for  one  half  of  the  rent  due  for 
said  two  years;  that  said  John  M.  Holloway  is  justly  indebted 
to  said  S.  A.  G.  Holloway,  on  account  of  interest,  taxes,  and 
rents  as  aforesaid,  in  the  sum  of  $1,169,50;  that  of  said  last 
sum  there  is  due  from  said  John  M.  Holloway  to  said  S.  A.  G. 
Holloway,  for  rent  of  1886,  and  up  to  March,  1887,  the  sum  of 
$412.50;  that  said  John  M.  Holloway  is  insolvent;  that  said 
George  \V.  Holloway,  at  the  commencement  of  this  suit,  had 
no  interest  in  any  of  the  real  estate  herein  mentioned,  nor  has 
he  since  had  any  interest,  except  his  marital  interest  as  hus- 
band of  S.  A.  G,  Holloway;  that  said  S.  A.  G.  Holloway  is  the 
owner  in  fee,  as  her  ordinary  legal  estate,  of  the  undivided 
one-half  interest  in  all  of  the  real  estate  heretofore  mentioned ; 
that  said  real  estate,  by  reason  of  the  respective  rights  of  the 
parties  hereto,  cannot  be  partitioned  in  kind;  that  it  is  for  the 
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best  interests  of  all  concerned  that  all  of  said  real  estate,  ex- 
cept said  twenty  acres,  should  be  sold,  subject  to  tbe  mortgage 
or  deed  of  trust  of  said  Missouri  Trust  Company." 

The  court  then  entered  the  following  interlocutory  decree  or 
order:  "  It  is  therefore  considered,  adjudged,  and  decreed  by 
the  court  that  all  the  real  estate  heretofore  mentioned  herein 
be  sold  at  public  sale,  one  third  for  cash,  one  third  due  in  one 
one  year,  and  the  remainder  due  in  two  years,  with  both  de- 
ferred payments  drawing  interest  at  eight  per  cent  per  annum, 
except  the  twenty  acres  heretofore  described,  and  a  deed  made 
therefor,  subject  to  the  lien  and  deed  of  trust  of  said  Missouri 
Trust  Company,  or  the  holder  of  said  note  and  mortgage.  It 
is  further  ordered  that  out  of  the  amount  due  said  John  M. 
HoUoway  on  proceeds  of  the  sale  of  his  undivided  half  interest 
in  said  land,  that  there  be  first  paid  to  said  Thomas  P.  Hollo- 
way,  on  his  mortgage  or  deed  of  trust  aforesaid,  the  sum  of 
$2,384,  with  interest  thereon  from  November  1,  1883,  at  the 
rate  of  seven  and  one  fifth  per  cent  per  annum;  that  out  of  the 
remainder  of  said  John  M.  Holloway's  interest  in  the  proceeds 
arising  from  the  sale  of  his  half  interest  in  the  land  aforesaid, 
that  there  be  paid  to  said  S.  A.  G.  HoUoway  the  sum  of 
$1,169.50;  that  of  said  sum  of  $1,169.50,  to  wit,  $412.50,  be 
and  the  same  is  hereby  declared  a  special  lien  on  all  the  crops 
raised  on  said  premises  for  the  year  commencing  March  1, 
1886,  and  ending  March  1,  1887,  and  that  special  execution 
issue  therefor.  It  is  further  ordered  that  all  costs  and  ex- 
penses be  first  paid  before  any  other  sums  are  paid." 

It  appears  from  the  bill  of  exceptions  that  the  case  having 
been  regularly  reached  and  called  for  trial,  the  defendant 
John  M.  HoUoway  and  his  attorneys  were  absent;  that  on  the 
second  day  after  the  trial,  the  said  defendant  filed  his  motion 
for  a  new  trial,  which  being  overruled,  he  filed  his  application 
and  affidavit  for  an  appeal,  and  appeal  was  allowed  to  this 
court,  and  his  counsel  insist  that  the  case  is  properly  here 
for  review,  on  the  ground  that  there  is  a  final  judgment  for 
rent  herein  with  an  order  for  an  execution  to  issue.  Appeals 
can  only  be  taken  from  a  final  judgment  either  under  the  gen- 
eral practice  act,  or  the  statute  regulating  procedure  in  cases 
of  partition:  R.  S.  1879,  sees.  3391,  3710.  In  a  partition  suit 
the  order  of  sale  is  not  a  final  judgment  from  which  an  ap- 
peal will  lie:  Turpin  v.  Turpin,  88  Mo.  337;  Murray  v.  YateSf 
73  Id.  13. 

"  The  statutory  mode  of  partition  found  in  our  revised  laws 
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has  never  been  supposed  to  divest  courts  of  chancery  of  their 
jurisdiction.  Though  law  and  equity  are  now  blended,  yet 
the  cases  in  which  chancery  formerly  had  jurisdiction  are  cog- 
nizable in  our  courts,  according  to  the  mode  of  procedure  now 
in  use":  Spitts  v.  Wells,  18  Mo.  468.  The  circuit  court  is 
vested  with  all  the  jurisdiction  and  power  that  a  court  of 
chancery  ever  had  in  partition  suits.  The  mode  of  procedure 
in  the  exercise  of  that  jurisdiction,  as  well  as  the  mode  to  be 
pursued  to  obtain  a  review  of  its  action  by  an  appellate  court, 
is,  however,  regulated  by  statute.  As  incident  to  the  exercise 
of  its  chancery  jurisdiction  to  make  partition  of  real  estate,  in 
order  to  do  complete  justice  and  avoid  a  multiplicity  of  suits, 
it  will  take  an  account  of  the  mesne  rents  and  profits  in  per- 
ception by  one  tenant  in  common  to  the  exclusion  of  the  other, 
and  of  money  paid  to  remove  an  encumbrance  on  the  com- 
mon property  by  one  of  the  tenants:  Freeman  on  Cotenancy 
and  Partition,  2d  ed.,  sees.  425,  512;  Story's  Eq.  Jur.,  sees. 
655,  466;  Obert  v.  Obert,  10  N.  J.  Eq.  98;  Scantlin  v.  Alliaonf 
32  Kan.  376;  Leach  v.  Beattie,  33  Vt.  195;  Davidson  v.  Thomp- 
son, 22  N.  J.  Eq.  83;  Hill  v.  Fulbrook,  Jacob,  574;  Bowles  v. 
Bowles,  80  Ky.  529. 

And  where,  as  in  this  case,  one  co-tenant  is  in  receipt  of  all 
the  rents  and  profits,  and  in  the  exclusive  use  and  enjoyment 
of  the  whole  premises,  refusing  to  let  his  co-tenant  in,  and 
such  ousted  co-tenant  has  paid  money  to  relieve  the  common 
property  of  encumbrances  in  whole  or  in  part,  the  court  will 
declare  a  charge  in  favor  of  such  ousted  co-tenant  for  the 
amount  of  his  share  of  such  rents  and  profits,  and  for  the 
amount  such  ousting  co-tenant  ought  to  have  contributed  in 
discharge  or  reduction  of  the  encumbrance  on  the  share  of 
such  tenant  in  the  common  property,  to  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property  in  partition,  before  divis- 
ion thereof  is  made  between  the  co-tenants  according  to  their 
respective  rights  and  interests  in  the  premises:  Goodenow  v. 
Ewer,  16  Cal.  461;  76  Am.  Dec.  540;  Scantlin  v.  Allison,  32 
Kan.  376;  Bowles  v.  Bowles,  80  Ky.  529;  Freeman  on  Coten- 
ancy and  Partition,  sec.  512;  Story's  Eq.  Jur.  655.  "When  a 
court  of  equity  once  acquires  jurisdiction,  it  will  not  relax  its 
grasp  upon  the  res  until  it  shall  have  avoided  a  multiplicity 
of  suits  by  doing  full,  adequate,  and  complete  justice":  Real 
Estate  Savings  Inst.  v.  Collonious,  63  Mo.  290,  and  cases  cited. 

This  suit  was  begun  October  13,  1885.  The  petition  alleges 
that  the  rental  value  of  the  premises  for  the  year  1886  was 
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one  thousand  dollars.  The  rent  accruing  for  that  year  would 
have  heen  earned  on  the  1st  of  March,  1886;  the  allegation  is 
equivalent  to  an  averment  that  the  annual  rents  and  profits  of 
the  premises  is  one  thousand  dollars,  and  the  substance  of  the 
remainder  of  the  averment  is,  that  the  defendant  John  M. 
Holloway  is  in  the  exclusive  reception  of  such  rents  and 
profits,  and  refuses  to  allow  plaintiff  any  part  thereof.  This 
allegation  is  not  so  certain  and  definite  as  it  might  have  been, 
"that  the  defendant  had  excluded  the  plaintiffs  from  the  joint 
occupancy  of  the  land";  but  if  the  defendant  desired  to  take 
advantage  of  such  uncertainty,  he  should  have  done  so  by  a 
timely  motion  to  make  it  more  definite  and  certain,  instead  of 
aiding  it  by  the  express  averment  that  "  he  (the  defendant)  is 
in  the  actual  and  exclusive  possession  of  the  premises,  was  at 
and  has  been  ever  since  the  institution  of  this  suit,  and  that 
the  said  S.  A.  G.  Holloway  has  no  possession,  right,  title,  in- 
terest, or  estate  in  said  land." 

On  the  pleadings,  the  court  was  authorized  to  find  (the 
evidence  warranting  it)  the  value  of  the  rents  and  profits  (13 
Gratt.  653),  and  charge  them  upon  defendant's  share  of  the 
proceeds  of  the  sale  of  the  premises  from  the  time  of  his 
ouster  of  his  co-tenant  until  the  day  of  the  sale.  Within  these 
limits  the  defendant  would  have  no  right  to  complain  of  the 
interlocutory  finding  and  order.  As  to  so  much  of  it  as  de- 
clares the  sum  of  $412.50  a  special  lien  on  all  the  crops  raised 
on  said  premises  for  the  year  commencing  M-arch  1,  1886,  and 
ending  March  1,  1887,  and  ordering  that  a  special  execution 
issue  therefor,  there  is  no  judgment  to  support  such  an  execu- 
tion, and  we  know  of  no  law  authorizing  the  court  to  declare 
Buch  a  lien.  That  part  of  the  order  is  a  nullity,  and  cannot 
have  the  effect  of  converting  an  otherwise  interlocutory  order 
into  a  final  judgment,  from  which  an  appeal  would  lie. 

While  the  appeal  in  this  case  must  be  dismissed  because 
prematurely  taken,  a  brief  notice  of  the  remaining  points 
urged  by  counsel  against  the  proceedings  herein  may  obviate 
the  necessity  of  another  review  upon  final  judgment.  It  is 
urged  that  the  order  of  sale  and  partition  herein  shows  error 
on  its  face  in  view  of  the  fact  found  in  the  decree,  "  that  said 
John  Holloway  has  held  possession  of  said  real  estate  since 
March  1,  1885,  and  has  refused  to  allow  said  plaintiffs  or  T. 
P.  Holloway  to  enter  and  hold  or  enjoy  the  same  or  any  por- 
tion thereof,  and  still  holds  the  same,  ....  although  demand 
has  been  made  to  jointly  occupy  the  same  with  him."     And 
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we  are  cited  to  authorities  {Gravier  v.  Ivory,  34  Mo.  522;  Lam- 
heH  V.  Luenthall,  26  Id.  473;  Shaw  v.  GregoinCy  41  Id.  407)  in 
which  it  is  in  effect  held  that  where  the  defendant  denies  the 
tenancy  in  common  and  alleges  that  he  is  holding  the  prem- 
ises adversely,  and  establishes  this  defense  by  evidence,  i.  e., 
by  disclosing  an  adverse  title,  the  trial  of  which  necessitates 
a  resort  to  an  action  at  law  in  ejectment,  the  effect  will  be  to 
put  an  end  to  the  partition  suit,  or  at  least  to  suspend  further 
proceedings  therein  until  the  plaintiff  establishes  his  title  by 
an  action  of  ejectment. 

Now,  while  the  answer  does  deny  the  tenancy  in  common^ 
the  defendant  does  not  claim  to  be  holding  the  premises  ad- 
versely to  the  plaintiff,  does  not  disclose  any  title  in  him- 
self to  the  whole  premises,  but  does  disclose  a  legal  title  by 
warranty  deed  from  himself  in  the  plaintiff  to  an  undivided 
half,  and  then  attempts  to  show  that  a  third  person  has  ac- 
quired a  right  or  title  by  which  such  legal  title  might  be 
defeated,  and  fails  to  support  by  any  evidence  the  averment 
that  such  third  person  has  any  such  right  or  title.  If  any 
evidence  had  been  introduced  to  support  such  right,  the  plain- 
tiffs would  not  thereby  have  been  necessarily  driven  to  their 
action  of  ejectment.  The  statute  makes  provision  for  trying, 
in  the  action  for  partition  the  adverse  claims  of  parties  to  the 
same  undivided  interest  In  real  estate:  R.  S.,  sec.  3355.  It  is 
only  when  the  defendant  is  in  adverse  possession  of  the  whole 
premises,  claiming  title  thereto,  adversely  to  one  who  claims 
to  be  his  co-tenant,  that  such  co-tenant  can  be  driven  to  his 
action  of  ejectment,  but  apart  from  this  adverse  possession 
alone,  without  show  of  any  title  to  the  plaintiffs'  undivided 
interest  therein,  and  without  any  evidence  casting  a  doubt 
upon  the  plaintiffs'  title  thereto,  could  not  compel  a  resort,  ta 
ejectment:  Howeyx.  Goings,  13  111.  95;  54  Am.  Dec.  427;  Sedg- 
wick and  Wait  on  Trial  of  Title  to  Land,  167;  Hudson  v.  Put- 
ney, 14  W.  Va.  561;  Lucas  v.  King,  10  N.  J.  Eq.  277.  The 
tendency  of  more  recent  decisions  is  thus  stated  in  Freeman 
on  Cotenancy  and  Partition,  sec.  450:  "The  limitations  attend- 
ing proceedings  in  partition  are  constantly  weakening,  and  the 
tendency  to  do  full  and  complete  justice  to  the  parties  in  one 
action  is  becoming  irresistible.  Wherever  the  question  has 
recently  arisen  as  a  new  question,  the  answer  to  which  the 
courts  were  free  to  give  without  consulting  decisions  made  at 
an  early  day,  when  the  common-law  rules  were  more  potent 
than  at  present,  it  has  been  resolved  in  favor  of  taking  juris- 
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diction  whenever  the  complainant  shows  himself  seised  of  the 
requisite  title,  whether  the  lands  sought  to  be  partitioned  are 
held  adversely  to  him  or  not." 

Independent  of  all  this,  the  defendant  in  his  answer  dis- 
closes a  fact  which  would  authorize  the  exercise  of  jurisdiction 
in  this  case,  in  that  the  right  or  title  charged  to  be  in  some 
other  person  than  the  plaintiff  is  not  on  its  face  a  legal  title, 
but  an  equitable  one,  to  establish  which  it  might  be  necessary 
to  invoke  the  powers  of  a  court  of  equity;  and  his  counsel 
furnish  an  additional  argument,  if  any  were  needed,  in  favor 
of  such  jurisdiction  in  this  case,  in  the  attack  they  make 
upon  the  finding  in  favor  of  Mrs.  Holloway  for  the  amount  of 
the  rents  and  profits,  contending  that  her  estate  in  the  prem- 
ises being  an  ordinary  legal  one,  that  the  husband  alone  is 
entitled  to  recover  the  rents  and  profits  thereof,  such  being  the 
rule  in  ejectment,  as  is  contended  under  the  authorities  cited. 
Conceding  that  such  would  be  the  rule  in  an  action  at  law,  it 
does  not  follow  that  in  equity  her  right  to  rents  and  profits 
from  her  real  estate,  made  her  separate  estate  by  statute, 
would  not  be  protected  and  secured  to  her,  the  same  as  if  it 
were  her  technical  separate  estate,  and  that  they  would  not  be 
so  protected  in  an  action  at  law,  would,  of  itself,  afford  good 
ground  for  the  interposition  of  equitable  jurisdiction. 

And  if  yet  an  additional  ground  should  be  wanting  for  the 
exercise  of  equitable  jurisdiction,  this  is  a  chancery  proceed- 
ing for  the  partition  of  an  equitable  estate,  the  legal  title  to 
the  premises  is  in  the  defendant  trustees,  and  the  equitable 
title  of  one  of  the  plaintiffs  in  the  premises  is  the  title  at- 
tempted to  be  put  in  issue,  and  that  may  be  tried  in  partition, 
when  the  defendant  is  in  adverse  possession:  Dameron  v. 
Jameson,  71  Mo.  97;  Reed  v.  Robertson,  45  Id.  580. 

That  the  cause  came  on  for  trial  and  was  heard  in  its  regu- 
lar order  under  the  rules  of  the  court  in  which  it  was  at  issue 
at  a  time  when  counsel,  owing  to  a  different  rule  in  an  adjoin- 
ing circuit,  did  not  expect  it  to  come  on,  in  consequence  of 
which  they  were  not  present  at  the  trial,  in  the  absence  of 
misrepresentations  or  bad  faith  on  the  part  of  counsel  on  the 
other  side,  would  afford  no  ground  for  a  new  trial. 

The  appeal  herein  is  dismissed,  and  the  cause  stricken  from 
the  docket.  

Partition  —  Equitt.  —  The  jurisdiction  of  equity  in  partition  is  un- 
doubted, and  in  many  cases  it  is  indispensable:  Hovoey  v.  Ooinga,  13  111.  96; 
64  Am.  Deo.  427,  and  note  431.     And  equity  has  exclusive  jurisdiction  of 
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Buits  for  the  partition  of  personal  property,  and  that  too,  even  though  the 
complainant's  title  is  denied  by  the  defendant:  Ood/rey  v.  White,  60  Mich. 
443;  1  Am.  St.  Rep.  537,  and  note  541.  But  equity  will  not  decree  partition, 
where  the  alleged  titles  of  the  parties  are  not  clear,  and  much  less  set  aside 
a  prior  partition,  made  in  behalf  of  a  party  who  has  a  clear  title,  at  the  in- 
stance of  another  party  who  has  a  doubtful  and  controverted  title:  Hassam 
▼.  Day,  39  Miss.  392;  77  Am.  Dec.  684. 

Appeal,  when  may  be  Taken  raoM  an  Obbeb  of  Coubt.  —  All  orders 
made  in  the  progress  of  a  trial  involve  the  merits  of  the  action  and  are  ap- 
pealable, except  such  as  relate  merely  to  matters  resting  in  the  discretion  of 
the  court,  or  to  questions  of  mere  practice:  Starbuci  v.  Dunldu,  10  Minn. 
168;  88  Am.  Dec.  68;  such  as  an  order  denying  a  change  of  venue:  Table 
Mountain  etc.  M.  Co.  v.  WcdJer'a  etc.  Co.,  4  Nev.  218;  97  Am.  Dec.  526;  or  an 
order  striking  out  part  of  defendant's  answer:  Starbuck  v.  Dunklee,  supra; 
or  an  order  refusing  to  quash  an  execution:  Oilman  v.  Contra  Costa  County,  8 
Cal.  52;  68  Am.  Dec.  290;  or  an  order  confirming  an  execution  sale:  KoeJUer 
V.  Ball,  2  Kan.  160;  83  Am.  Dec.  451;  or  an  order  dismissing  a  suit:  West  v. 
Bagley,  12  Tex.  34;  or  an  order  appointing  a  receiver:  Lewis  v.  Campau,  14 
Mich.  458;  90  Am.  Dec.  245;  for  an  appeal  lies  only  npon  a  judgment  or 
order  that  may  be  considered  final  in  its  nature:  Oilman  t.  Contra  Costa 
County,  8  Cal.  52;  68  Am.  Dec.  290;  Hoehne  v.  TrugUlo,  1  CoL  161;  91  Am.  D«o. 
703;  and  judgment  merely  for  costs  is  not  appealable:  ffolt  v.  Wood,  23  Tex. 
474;  76  Am.  Dec.  72;  nor  a  judgment  on  a  demurrer:  Bobeson  v.  Boberts,  20 
Ind.  155;  83  Am.  Dec.  308;  nor  orders  of  sale  in  partition  suits:  TVrpJnv.  ISsr- 
pin,  88  Mo.  337;  Murray  v.  Yates,  73  Id.  13;  nor  a  voluntary  nonsuit:  Sw- 
ing V.  Olidwell,  3  How.  (Miss.)  332;  34  Am.  Deo.  96;  nor  interlooaimy 
partition  decrees:  Ovdgell  v.  Mead,  8  Mo.  63;  40  Am.  D«o.  120,  uid  not* 
122. 
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Cruonal  Law  —  Indictment.  —  Motion  to  quash  «n  indiotment,  thoagb 
filed  with  the  consent  of  court,  and  after  plea  of  not  guilty  entered,  but 
not  withdrawn,  will  not  have  the  effect  of  withdrawing  such  plea. 

CamiNAL  Law.  —  Seduction  under  section  1259  of  the  Revised  Statutes  of 
Missouri  is  a  felony,  because  punishable  by  imprisonment  in  the  peni- 
tentiary;  and  the  fact  that  it  may  be  punished  by  a  lighter  punishment 
does  not  rob  it  of  its  felonious  attributes,  nor  bring  it  within  section 
1705  of  such  statutes,  relating  to  prosecutions  which  must  be  commenced 
within  one  year  from  the  time  the  crime  was  committed. 

OumNAL  Law  —  Seduction.  —  Instruction  that  seduction  may  be  found 
npon  the  uncorroborated  testimony  of  the  prosecuting  witness,  but  as  to 
the  promise  of  marriage  there  must  be  evidence  corroborating  such  wit- 
ness, and  this  may  be  supplied  by  circumstances  proven  in  evidence, 
without  telling  the  jury  the  circumstances  which  would  supply  the 
necessary  support  to  the  witness,  and  without  defining  what  "  oorro- 
borating  "  means,  is  erroneous  under  sections  1259  and  1912  of  the  Re- 
vised Statutes  of  Missouri,  providing  that  seduction  consists  in  seducing 
and  debauching  any  unmarried  female  of  good  repute  under  promise  of 
marriage,  and  in  order  to  convict,  the  evidence  of  the  woman  as  to  sncb 
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promise  mnst  be  corroborated  to  the  same  extent  required  of  the  prin- 
cipal witness  in  perjury.  Such  instraction  ignores  the  plain  statutory 
language. 

Criminal  Law  —  Skduotion.  —  Defendant  in  seduction,  who  admits  that 
there  was  illicit  intercourse,  but  no  promise  of  marriage,  and  his  testi* 
mony  supports  such  theory,  is  entitled  to  an  instruction  that  if  the 
prosecuting  witness  willingly  submitted  to  defendant,  without  any 
promise  of  marriage,  he  is  entitled  to  acquittaL 

OtiMiNAii  Law  —  Sbdttction  —  Ljstruotion. — To  constitute  seduction  un- 
der section  1259  of  the  Revised  Statutes  of  Missouri,  the  female  must  be 
first  seduced;  that  is,  corrupted,  deceived,  and  drawn  aside  from  the 
path  of  virtue;  and  second,  she  must  be  debauched,  that  is,  carnally 
known.  Therefore  an  instruction  that  if  defendant  promised  the  prose- 
cuting witness  to  marry  her  if  she  would  permit  him  to  have  sexual  in^ 
tercourse  with  her,  and  she  on  the  faith  of  such  promise  did  so,  etc.,  he 
is  guilty,  is  erroneous,  for  the  reason  that  it  does  not  require  that  such 
witness  should  have  been  seduced,  but  simply  that  she  should  have  been 
debauched  under  promise  of  marriage. 

Obiminal  Law  —  Seduction  —  Evidence.  —  Where  prosection  for  seduction 
is  not  instituted  until  fifteen  months  after  the  birth  of  a  child  alleged  to 
be  the  result  of  the  illicit  intercourse,  the  prosecuting  witness  may  be 
required  to  answer  at  the  trial  whether  the  idea  of  prosecuting  the  de- 
fendant did  not  spring  into  existence  upon  his  marriage  with  another, 
in  order  to  ascertain  her  animua  and  the  motives  which  prompted  her, 
after  so  long  a  time  had  elapsed,  to  institute  the  prosecution. 

drews  and  Thurmond  and  /.  W.  Boulware,  for  the  appellant. 

B.  O.  Boone,  attorney-general,  for  the  state. 

Sherwood,  J.  Indicted  for  the  seducing  and  debauching, 
finder  the  promise  of  marriage,  Zerelda  Hall,  the  defendant, 
put  upon  his  trial,  was  found  guilty,  his  punishment  assessed 
at  three  years  in  the  penitentiary;  judgment  and  sentence  ac- 
cordingly, and  he  appeals  to  this  court.  For  the  reversal  of 
the  judgment,  numerous  grounds  are  assigned,  which  are  to 
be  passed  upon  in  this  opinion. 

1.  The  motion  to  quash  the  indictment,  though  filed  with 
the  consent  of  the  court,  and  after  a  plea  of  not  guilty  entered, 
but  not  withdrawn,  did  not  have  the  eflfect  of  withdrawing 
that  plea.  A  motion  to  quash  is  in  the  nature  of  a  demurrer; 
it  certainly  occupies  no  higher  plane;  and  at  common  law,  a 
defendant  in  a  prosecution  for  a  felony  might,  at  one  and  the 
flame  time,  enter  his  plea  of  not  guilty  to  the  indictment 
and  his  demurrer  to  the  sufficiency  thereof,  and  upon  the  in- 
dictment being  held  sufficient  in  law,  he  would  be  triable  on 
his  pending  plea  of  not  guilty,  just  as  if  no  demurrer  had 
been  interposed.  And  the  like  was  true  of  a  plea  in  bar  or  in 
Abatement  interposed  at  the  same  time  with  a  plea  of  not 
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guilty:  1  Chitty's  Crim.  Law,  435,  440;  2  Hawk.  P.  C,  c.  23, 
gee.  1281,  c.  3,  sec.  6,  and  cases  cited.  But  though  this  was 
true  in  cases  of  felonies,  the  rule  did  not  cover  misdemeanors: 
Id.  This  explains  the  view  taken  in  State  v.  Copeland,  2 
Swan,  626,  and  Hill  v.  State,  2  Yerg.  248,  where  the  offenses 
3harged  were  only  misdemeanors.  These  considerations  rule 
the  point  raised  against  the  defendant;  and  an  eminent  text- 
\mter  regards  the  doctrine  here  announced  as  the  better  one, 
holding,  as  he  does,  that  a  motion  to  quash  is  in  order  at  any 
time  down  to  the  rendition  of  the  verdict,  and  this  without 
any  withdrawal  of  pleas:  1  Bishop's  Crim.  Proc,  sec.  762. 

2.  The  crime  charged  in  the  indictment  was,  under  the  pro- 
visions of  section  1259,  Revised  Statutes,  a  felony,  because 
punishable  by  imprisonment  in  the  penitentiary;  and  the  fact 
that  it  might  be  punished  by  a  lighter  punishment  does  not 
rob  it  of  its  felonious  attributes.  This  is  well  settled:  R.  S., 
sec.  1676;  Johnston  v.  State,  7  Mo.  183;  Ingram  v.  State,  7  Id. 
293;  State  v.  Green,  66  Id.  632.  For  these  reasons,  the  stat- 
ute of  limitations,  section  1705,  Revised  Statutes,  invoked  by 
defendant,  does  not  apply  here,  and  the  prosecution  was  begun 
in  time. 

3.  By  our  statute,  it  is  made  a  crime  for  any  person,  "under 
ftromise  of  marriage,"  to  "seduce  and  debauch  any  unmarried 
female  of  good  repute,"  etc.:  R.  S.,  sec.  1259.  And  section 
1912,  Revised  Statutes,  provides  that  in  trials  for  this  crime, 
the  evidence  of  the  woman  "  as  to  such  promise  must  be  cor- 
roborated to  the  same  extent  required  of  the  principal  witness 
in  perjury."  The  statutes  of  no  other  state  have  such  strin- 
gent provisions  in  regard  to  the  qiMntum  of  evidence  necessary 
to  convict  of  the  crime  of  seduction.  Thus  it  will  readily  be 
seen  that  decisions  of  other  states  authorizing  convictions  for 
that  offense  possess  but  little  worth  in  determining  how  to 
apply  such  a  rigid  statute  as  ours.  Resort  must  therefore  be 
had  to  decisions  and  authorities  respecting  the  crime  of  per- 
jury, and  no  corroboration  falling  short  of  that  necessary  to 
prove  that  offense  will  suffice  in  prosecutions  like  the  present 
one;  for  so  the  law  is  written 

And  though  the  strictness  of  the  rule  requiring  two  wit- 
nesses in  order  to  convict  of  perjury  has  long  since  been  re- 
laxed, yet  it  is  now  uniformly  held  that  the  evidence  offered 
in  corroboration  of  the  accusing  witness  must  at  least  be 
strongly  corroborative  of  such  witness,  and  something  more 
*^'an  sufficient  to  overcome  the  oath  of  the  prisoner  and  the 
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legal  presumption  of  his  innocence.  Parker,  C.  J.,  in  Queen 
V.  Muscoty  10  Mod.  192,  quaintly  and  tersely  expresses  the  rule 
by  saying:  "Therefore,  to  convict  a  man  of  perjury,  a  prob- 
able, a  credible  witness  is  not  enough;  but  it  must  be  a 
strong  and  clear  evidence,  and  more  numerous  than  the  evi- 
dence given  for  the  defendant."  See  also  State  v.  Heed,  57 
Mo.  252;  1  Greenl.  Ev.,  14th  ed.,  sec.  256,  and  cases  cited; 
2  Wharton's  Crim.  Law,  sec.  1319,  and  cases  cited. 

Wharton,  speaking  of  the  offense  of  perjury,  says:  "The 
preponderance  of  contradictory  proof  must  go  to  some  one 
particular  false  statement":  Wharton's  Crim.  Ev.,  sec.  387, 
and  cases  cited.  In  Iowa,  the  statute  respecting  the  criminal 
offense  of  seduction  declares  that  "  the  defendant  cannot  be 
convicted  upon  the  testimony  of  the  person  injured  unless  she 
be  corroborated  by  other  evidence  tending  to  connect  the  de- 
fendant ^th  the  commission  of  the  offense."  In  Minnesota, 
the  language  of  the  statute  is,  "but  no  conviction  shall  be  had 
nnder  the  provisions  of  this  section  on  the  testimony  of  the 
female  seduced,  unsupported  by  other  evidence." 

The  statute  of  New  York  is  like  that  of  Minnesota,  and 
under  that  statute  it  has  been  ruled  in  the  last-mentioned 
state  that  the  prosecutrix  may  be  supported  by  "proof  of 
circumstances  which  usually  attend  an  engagement  of  mar- 
riage": Armstrong  v.  People,  70  N.  Y.  38.  Similar  rulings 
have  been  made  in  the  other  states,  the  statutes  of  which 
have  been  quoted;  but  it  is  too  plain  for  argument  that  to 
give  such  a  construction  to  our  own  statute  on  the  subject 
would  be  contrary  to  its  letter,  and  at  war  with  its  obvious 
meaning.  And  in  respect  to  its  meaning,  it  must  be  presumed 
to  mean  just  what  it  says:  R.  S.,  sec.  3126. 

These  remarks  are  prefatory  to  the  consideration  of  the  sec- 
ond instruction,  given  at  the  instance  of  the  state,  as  follows: 
"The  jury  are  instructed  that  they  may  find  the  fact  of  se- 
duction upon  the  uncorroborated  testimony  of  the  prosecuting 
witness;  but  as  to  the  promise  of  marriage,  there  must  be  evi- 
dence corroborating  the  prosecuting  witness;  but  this  may  be 
supplied  by  circumstances  proven  in  evidence." 

This  instruction  entirely  ignores  the  plain  statutory  lan- 
guage that  "the  evidence  of  the  woman  as  to  such  promise 
must  be  corroborated  to  the  same  extent  required  of  the  prin- 
cipal witness  in  perjury."  It  it  also  faulty  in  other  particu- 
lars: it  does  not  designate  the  circumstances  which  would 
supply  the  necessary  support  to  the  story  of  the  prosecutrix; 
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nor  does  it  define  what  corroborating  means.  In  State  v.  Chyo 
Chiagk,  92  Mo.  385,  an  instruction  which  told  the  jury  that,  as 
to  "matters  material  to  the  issue,"  the  testimony  of  an  ac- 
complice must  be  corroborated,  was  held  erroneous  in  that  it 
failed  to  tell  them  what  those  words  meant.  A  similar  ruling 
was  made  in  State  v.  Forsythe,  89  Id.  667,  where  an  instruc- 
tion used  the  words  "in  a  lawful  manner,"  but  failed  to  define 
their  meaning.  The  instruction,  in  consequence  of  its  failure 
in  these  particulars,  shed  no  light  on  the  subject  before  the 
jury. 

4.  The  theory  of  the  defendant  was,  that  there  was  illicit 
intercourse,  but  no  promise  of  marriage,  and  his  testimony 
supported  that  theory.  He  had  the  right,  therefore,  to  have 
that  theory  presented  to  the  jury;  this  was  done  in  the  fourth 
instruction  which  he  asked,  declaring  that  "  if  the  jury  be- 
lieve, from  the  testimony,  that  defendant,  in  the  year  1886, 
had  carnal  intercourse  with  Zerelda  Hall,  and  that  she  will- 
ingly submitted  to  defendant,  without  any  promise  from  de- 
fendant to  marry  her,  the  verdict  of  the  jury  should  be  for  the 
defendant." 

5.  The  language  of  the  statute  upon  which  the  indictment 
in  this  case  was  found,  as  before  stated,  is  this:  "If  any  per- 
son shall,  under  promise  of  marriage,  seduce  and  debauch  any 
unmarried  female  of  good  repute,"  etc.:  R.  S.,  sec.  1259. 
Though,  in  common  parlance,  the  crime  made  punishable  by 
the  foregoing  statute  is  simply  termed  seduction,  yet  each  of 
the  words  "seduce"  and  "debauch"  has  its  appropriate  mean- 
ing, and  this,  under  the  familiar  rule  which  presumes  that 
the  legislature,  in  draughting  a  statute,  employ  no  superflu- 
ous words,  or  words  without  a  purpose.  There  are  two  steps 
necessary  to  be  taken  in  order  to  consummate  the  crime  under 
discussion:  1,  The  female  must  be  seduced,  that  is,  corrupted, 
deceived,  drawn  aside  from  the  path  of  virtue  which  she  was 
pursuing;  her  affections  must  be  gained,  her  mind  and 
thoughts  polluted;  and  2.  In  order  to  complete  the  offense, 
she  must  be  debauched,  that  is,  she  must  be  carnally  known, 
before  the  guilty  agent  becomes  amenable  to  human  laws. 
Thus  it  will  be  seen  that  a  female  may  be  seduced  without 
being  debauched,  or  debauched  without  being  seduced.  If 
Joseph  Andrews  had  yielded  to  the  salacious  solicitations  of 
Lady  Booby  as  she  lay  naked  in  her  bed,  he  would  have  been 
guilty  of  debauching  her  person,  but  certainly  not  of  corrupt- 
ing her  mind.    A  similar  view  of  the  proper  coastmction  to 
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be  given  to  a  statute  substantially  identical  with  our  own  was 
taken  in  Pennsylvania,  and  cited  with  approval  in  State  v. 
Patterson,  88  Mo.  88;  57  Am.  Rep.  374. 

These  remarks  are  made  in  order  to  the  consideration  of  the 
fifth  instruction,  given  at  the  instance  of  the  state,  as  follows: 
"  5.  If  the  jury  believe,  beyond  a  reasonable  doubt,  that  the 
defendant,  at  the  county  of  Callaway,  Missouri,  and  within 
three  years  of  the  finding  of  the  indictment,  promised  Zerelda 
Hall  to  marry  her  if  she  would  permit  him  to  have  sexual  in- 
tercourse with  her,  and  if  she  did  so  on  the  faith  of  that  prom- 
ise, and  she  was  at  the  time  under  the  age  of  twenty-one  years, 
and  unmarried,  and  of  good  repute,  they  will  find  defendant 
guilty,  and  assess  his  punishment  at  not  less  than  two  nor 
more  than  five  years  imprisonment  in  the  penitentiary,  or  by 
a  fine  of  not  exceeding  one  thousand  dollars  and  by  imprison- 
ment in  the  county  jail  not  exceeding  one  year." 

The  vice  of  that  instruction  consists  in  not  requiring  the 
female  in  question  to  be  seduced, — to  be  drawn  aside  from  the 
path  of  virtue,  but  simply  that  if  without  any  such  arts  and 
wiles  as  are  calculated  to  operate  upon  a  virtuous  female,  and 
to  lead  her  astray,  the  defendant  made  to  the  prosecutrix  a 
plain  business  offer  that  he  would  "  marry  her  if  she  would 
permit  him  to  have  sexual  intercourse  with  her,  and  if  she  did 
so  on  the  faith  of  that  promise,"  that  then  he  was  guilty.  No 
one  can,  with  any  degree  of  plausibility,  contend  that  a  virtu- 
ous female  could  be  seduced  without  any  of  those  arts,  wiles, 
and  blandishments  so  necessary  to  win  the  hearts  of  the  weaker 
sex.  To  say  that  such  a  one  was  seduced  by  simply  a  blunt 
offer  of  wedlock  in  futuro,  in  exchange  for  sexual  favors  in 
prsesenti,  is  an  announcement  that  smacks  too  much  of  bar- 
gain and  barter,  and  not  enough  of  betrayal.  This  is  hire  or 
salary,  not  seduction.  Any  construction  of  the  statute  which 
would  sanction  the  fifth  instruction  aforesaid  would  strike 
from  the  statute  the  word  "  seduce,"  and  render  any  one  guilty 
of  a  felony  who  should,  under  promise  of  marriage,  "debauch" 
any  unmarried  female. 

6.  There  were  many  circumstances  connected  with  the  trial 
of  this  cause  which  rendered  the  testimony  of  the  prosecuting 
witness  open  to  very  jealous  observation.  The  trial  occurred 
on  the  26th  of  November,  1888,  the  indictment  having  been 
found  but  two  days  previously,  and  the  complaint  was  made 
about  that  time.  According  to  her  testimony,  the  first  con- 
gress between  defendant  and  herself  occurred  in  December, 
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1886  (but  what  time  in  that  month  she  does  not  state), 
and  the  result  of  their  illicit  interviews  was  a  child  fifteen 
months  old  at  the  date  of  trial.  This  would  prove  the  child 
to  have  been  born  on  the  25th  of  August,  1887;  but  the  usual 
period  of  gestation,  276  to  280  days,  would,  according  to  the 
books,  throw  the  date  of  conception  into  November,  1886:  2 
Wharton  and  Stille's  Medical  Jurisprudence,  sees.  41,  55.  But 
she  would  not  designate  what  time  in  December  the  first  amor- 
ous encounter  took  place;  if  on  the  fifteenth  day  of  December, 
this  would  give  but  254  days  between  conception  and  birth, 
even  if  conception  took  place  eo  instanti.  If  on  the  first  day  of 
December,  but  269  days;  and  there  is  no  pretense  that  the 
child  was  not  fully  mature  when  born.  Granting,  however, 
that  she  was  in  error  as  to  the  time  when  the  initiatory  step 
was  taken  when  the  proceedings  in  limine  were  had,  still  it 
taxes  credulity  to  a  great  extent  to  believe  that  she  would  con- 
tinue to  believe  that  the  defendant  intended  to  marry  her  over 
a  year  after  her  child  was  born,  and  therefore  kept  silent  upon 
the  subject  of  the  supposed  wrong  done  her. 

The  foregoing  remarks  are  only  made  in  order  to  show  the 
caution  with  which  this  cause  should  have  been  tried,  con- 
sidering the  peculiar  circumstances  which  surrounded  it,  and 
the  great  length  of  time  which  intervened  between  the  alleged 
criminal  act  done  and  its  prosecution  begun.  Full  opportunity, 
therefore,  should  have  been  afibrded  to  sift  the  witness  and  to 
test  and  ascertain  her  animus  and  the  motives  which  prompted 
ber,  after  so  long  a  time  had  elapsed,  to  institute  the  present 
prosecution.  For  this  reason,  she  should  base  been  required 
to  answer  the  question  whether  the  idea  of  prosecuting  the  de- 
fendant did  not  spring  into  being  upon  his  marriage  to  another. 
It  is  also  allowable  to  ask  similar  questions  in  order  for  the 
jury  to  understand,  and  understand  fully,. the  attitude  of  the 
witness,  and  especially  of  a  prosecuting  witness,  towards  the 
accused:  State  v.  Cooper,  83  Mo.  693;  1  Wharton  on  Evi- 
dence, sec.  408,  pp.  544,  545,  547,  549,  561;  1  Greenl.  Ev., 
see.  450. 

Because  of  the  errors  aforesaid,  the  judgment  Bhould  be  re* 
versed,  and  the  cause  remanded. 


Sbduotion.  —  What  constitutes  the  crime  of  seduction  under  the  diffaNnt 
American  statutes:  See  monographic  note  to  People  v.  De  Fort,  8  Am.  St. 
Rep.  870^72.  C!ompare  sections  1259  and  1912  of  the  Revised  Statutes,  1879^ 
of  Missouri. 
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SEDtrcTiON  —  EviDENCB.  —  One  cannot  be  found  guilty  of  seduction  on  the 
uncorroborated  testimony  of  the  prosecutrix  alone;  and  such  corroboration 
is  not  found  in  the  prior  intimacy  of  the  parties,  where  the  only  evidence  of 
such  intimacy  is,  that  they  lived  in  the  same  family  for  more  than  a 
year,  etc.  The  ordinary  period  of  gestation  in  the  human  family  may  be 
shown  as  a  fact  raising  a  slight  natural  inference  as  to  the  time  when  a  child, 
bom  at  a  stated  time,  was  begotten;  but  such  inference  is  not  conclusive, 
even  in  the  absence  of  proof  that  the  child  was  premature,  as  from  sickness, 
accident,  or  otherwise:  State  v,  Richards,  72  Iowa,  17.  The  evidence  is  in- 
sufficient to  support  a  case  of  seduction,  where  it  shows  that  plaintiff  was 
informed  by  defendant  before  the  alleged  seduction  took  place  that  his  object 
in  visiting  her  was  to  procure  sexual  intercourse,  and  that  she  yielded  to 
him,  not  because  of  any  promise  of  marriage,  or  flattery,  artifice,  or  decep- 
tion, but  because  he  said  if  she  did  not  satisfy  his  wishes,  he  would  go  with 
other  women:  Baird  v.  BoeJmer,  72  Iowa,  318.  It  was  error  to  allow  th« 
prosecutrix,  in  a  suit  for  seduction  under  breach  of  promise  of  marriage, 
where  the  evidence  was  to  the  effect  that  the  crime  was  committed  in  July, 
and  thereafter  till  December  defendant  frequently  had  sexual  intercourse 
with  her,  to  show  that  she  gave  birth  to  a  child  in  August  of  the  next  year, 
because  it  in  no  way  tended  to  corroborate  plaintiff's  statement  of  intercourse 
in  July,  thirteen  months  before:  People  v.  Kearney,  110  N.  Y.  188. 

Felonies.  —  Every  crime  punishable  with  death,  or  by  imprisonment  in 
the  state  penitentiary,  is  a  felony:  STiuth  v.  State,  33  Me.  48;  64  Am.  Deo. 
607;  and  this  definition  holds  good,  even  though  the  same  crime  may  also  be 
punishable  merely  by  imprisonment  in  the  county  jail  or  by  imprisonment 
and  fine:  Id.  For  a  definition  of  feloolM,  m«  not*  to  OremhoM  r.  BtaUt  17 
Am.  Deo.  79M96. 
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OvnoiAii  Trrut  la  not  Tbiablb  Collatbballt,  and  cannot  be  attacked 
except  in  an  appropriate  action  brought  for  the  special  pnrpose  of  estab* 
lishing  the  legal  title,  in  which  action  the  officer  de/actOt  being  a  party, 
will  be  bound  by  the  judgment. 

Dkpctt  Shekhv  is  an  Officbb  db  Facto,  though  hia  appointment  is  not 
under  seal,  when  the  statute  requires  it  to  be  sealed;  and  the  service  of 
a  writ  by  him  as  such  deputy  is  valid. 

Aors  or  an  Ovfiobb  dk  Facto  abb  Vaub  whxn  Thbt  Conobbn  the  pub- 
lic or  third  persons;  and  their  validity  cannot  be  impaired  by  evidence 
tending  to  overcome  the  presumption  that  he  is  an  officer  dejure. 

Assumpsit,  in  which  an  attachment  was  levied  on  certain 
wood  by  one  Graham,  acting  as  a  special  deputy  sheriff.  He 
was  appointed  for  the  particular  occasion,  and  his  appoint- 
ment, while  in  writing,  was  not  under  seal,  as  the  statute  re- 
quired it  to  be.  The  Grand  Trunk  Railway  Company  claimed 
the  wood,  and  resisted  the  entry  of  a  judgment  in  rem,  on  the 
ground  that  the  attachment  was  invalid,  on  account  of  the 
defect  in  Graham's  appointment. 

A.  S.  TtoitcheUf  A.  B.  Evans,  and  A,  L.  Chamberlain,  for  the 
plaintiff. 

Drew,  Jordan,  and  Carpenter,  for  the  claimant. 

Dob,  C.  J.  "The  de  facto  doctrine  was  introduced  into  th» 
law  as  a  matter  of  policy  and  necessity,  to  protect  the  inter- 
ests of  the  public  and  individuals,  where  those  interests  were 
involved  in  the  official  acts  of  persons  exercising  the  duties  of 
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an  oflSce  without  being  lawful  oflS,cers.  It  was  seen  .... 
that  the  public  could  not  reasonably  be  compelled  to  inquire 
into  the  title  of  an  oflficer,  nor  be  compelled  to  show  a  title, 
and  these  became  settled  principles  in  the  law.  But  to 
protect  those  who  dealt  with  such  oflBcers  when  apparent  in- 
cumbents of  offices  under  such  apparent  circumstances  of 
reputation  or  color  as  would  lead  men  to  suppose  they  were 
lejral  officers,  the  law  validated  their  acts  as  to  the  public  and 
third  persons,  on  the  ground  that,  as  to  them,  although  not 
officers  de  jure,  they  were  officers  in  fact,  whose  acts  public 
policy  required  should  be  considered  valid":  State  v.  Carroll, 
38  Conn.  449,  467.  "Upon  well-settled  principles,  it  would 
be  inconsistent  with  the  convenience  and  security  of  the  pub- 
lic, and  with  a  due  regard  to  the  rights  of  one  acting  in  an 
official  capacity  under  the  color  of  and  a  behef  in  lawful  au- 
thority to  do  so,  that  the  validity  of  his  acts  as  a  justice 
should  be  disputed,  or  the  legal  effect  of  his  election  and 
qualification  as  a  representative  be  determined,  in  this  pro- 
ceeding, to  which  he  is  not  a  party.  The  appropriate  form  of 
trying  his  right  to  exercise  the  office  of  a  justice  is  by  in- 
formation in  behalf  of  the  commonwealth,  or  perhaps  by  ac- 
tion against  him  by  the  person  injured":  Sheehan's  Case,  122 
Mass.  445,  446;  23  Am.  Rep.  874.  "The  acts  of  an  officer, 
thus  having  color  of  title,  ....  are  valid  in  respect  to  the 

rights  of  third  persons The  adoption  of  such  a  rule  is 

necessary  to  prevent  a  failure  of  justice,  and  the  great  public 
mischief  which  might  otherwise  be  justly  apprehended.  Be- 
sides, the  officer's  title  to  his  office  ought  not  to  be  determined 
in  a  collateral  way":  Bucknam  v.  RuggleSf  15  Mass.  180,  182; 
8  Am.  Dec.  98. 

"It  is  difficult  to  find  a  stronger  illustration  of  the  applica- 
tion of  this  rule  than  is  furnished  by  the  case  of  Fowler  v. 
Behee,  9  Mass.  231,  where  it  was  held  that  the  acts  of  an 
officer,  appointed  without  any  authority  of  law,  could  not  be 
invalidated  or  inquired  into  in  a  suit  between  third  persons. 
....  The  cases  all  recognize  the  rule  as  being  founded  on 
public  policy,  which  does  not  allow  the  title  of  a  person  to  an 
office  to  be  inquired  into  and  determined  in  proceedings  to 
which  he  is  not  a  party,  nor  the  rights  of  third  persons  to  be 
affected  by  illegalities  or  informalities  in  the  appointment  or 
election  of  public  officers  who  are  acting  under  color  of  title": 
Fitchburg  R.  R.  Co.  v.  Grand  J.  Co.,  1  Allen,  552,  558.  "No 
principle  is  better  settled  than  that  the  acts  of  such  persona 
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are  valid  when  they  concern  the  public,  or  the  rights  of  third 
persons It  would  be  impossible  to  maintain  the  su- 
premacy of  the  laws,  if  individuals  were  at  liberty,  in  this 
collateral  manner,  to  question  the  authority  of  those  who,  in 
fact,  hold  public  offices  under  color  of  legal  title":  People  v. 
White^  24  Wend.  520,  525.  "  In  order  to  secure  the  peaceful 
and  orderly  government  of  the  community,  the  rule  has  been 
established  that  the  right  of  a  de  facto  public  officer  to  exer- 
cise the  powers  of  his  office  cannot  be  investigated  in  a  col- 
lateral proceeding.  It  must  be  determined  once  for  all  times 
in  a  direct  proceeding  to  oust  the  officer":  Morawetz  on  Cor- 
porations, 2d  ed.,  sec.  640. 

In  the  reign  of  Henry  VI.,  "the  house  of  York  asserted  their 
dormant  title;  and  after  imbruing  the  kingdom  in  blood  and 
confusion  for  seven  years  together,  at  last  established  it  in 
the  person  of  Edward  IV.  At  his  accession  to  the  throne, 
after  a  breach  of  the  succession  that  continued  for  three  de- 
scents, and  above  threescore  years,  the  distinction  of  a  king 
de  jure  and  a  king  de  facto  began  to  be  first  taken;  in  order 
to  indemnify  such  as  had  submitted  to  the  late  establishment, 
and  to  provide  for  the  peace  of  the  kingdom,  by  confirming  all 
honors  conferred  and  all  acts  done  by  those  who  were  now 
called  the  usurpers,  not  tending  to  the  disherison  of  the  right- 
ful heir.  In  statute  1  Edward  IV.,  c.  1,  the  three  Henrys  are 
styled  'late  kings  of  England  successively  in  dede,  and  not  of 
ryght.'  And  in  all  the  charters  which  I  have  met  with  of 
King  Edward,  wherever  he  has  occasion  to  speak  of  any  of  the 
line  of  Lancaster,  he  calls  them  nuper  de  facto,  et  non  de  jure^ 
reges  Anglise":  1  Bla.  Com.  204. 

"When  an  unjust  conqueror,  or  any  other  usurper,  having 
invaded  the  kingdom,  on  the  people  submitting  to  him,  and 
by  a  voluntary  homage  acknowledging  him  for  their  sovereign, 
he  is  in  possession  of  their  regality.  Other  nations,  as  having 
no  right  to  concern  themselves  in  the  domestic  aflairs  of  this 
nation,  or  to  interfere  in  its  government,  are  to  abide  by  its 
judgment  and  conform  to  the  possession;  therefore  they  may 
treat  of  a  peace  with  the  usurper,  and  conclude  it  with  him. 
Herein  they  do  not  injure  the  right  of  the  lawful  sovereign;  it 
is  not  their  concern  to  examine  and  judge  of  this  right;  they 
leave  it  as  it  is,  and  in  their  transactions  with  this  kingdom, 
attach  themselves  solely  to  the  possession,  according  to  their 
own  right  and  that  of  the  state  whose  sovereignty  is  con- 
tested": Vattel's  Law  of  Nations,  b.  4,  sec.  14. 
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"  A  new  state  springing  into  existence  does  not  require  the 
recognition  of  other  states  to  confirm  its  internal  sovereignty. 
The  existence  of  the  state  de  facto  is  sufficient  in  this  respect 
to  establish  its  sovereignty  de  jure.     It  is  a  state  because  it 

exists The  external  sovereignty  of  any  state,  on  the 

other  hand,  may  require  recognition  by  other  states  in  order 
to  render  it  perfect  and  complete.  ....  Until  the  revolution 
is  consummated,  whilst  the  civil  war  involving  a  contest  for 
the  government  continues,  other  states  may  remain  indifferent 
spectators  of  the  controversy,  still  continuing  to  treat  the 
ancient  government  as  sovereign,  and  the  government  de  facto 
as  a  society  entitled  to  the  rights  of  war  against  its  enemy": 
Wheaton's  International  Law,  8th  ed.,  sees.  21, 23,  27,  note;  1 
Kent's  Com.  24,  25,  167;  Kennetty.  Chambers,  14  How.  38,  47; 
Prize  Cases,  2  Black,  635. 

In  Luther  v.  Borden,  1  How.  1,  the  plaintiff  offered  to  prove 
that  the  Dorr  government  was  lawfully  established  in  Rhode 
Island  in  May,  1842,  and  was  the  state  government  de  jure 
until  May,  1843;  and  he  contended  that  the  charter  govern- 
ment, which  existed  de  facto,  having  no  legal  existence  during 
that  year,  could  not  authorize  the  defendants  to  break  and 
enter  the  plantiff's  house  in  order  to  arrest  him.  "If  this 
court,"  says  Taney,  C.  J.  (p.  38),  "is  authorized  to  enter  upon 
this  inquiry,  as  proposed  by  the  plaintiff,  and  it  should  be 
decided  that  the  charter  government  had  no  legal  existence 
during  the  period  of  time  above  mentioned,  if  it  had  been  an- 
nulled by  the  adoption  of  the  opposing  government,  then  the 
laws  passed  by  its  legislature  during  that  time  were  nullities; 
its  taxes  wrongfully  collected;  its  salaries  and  compensation 
to  its  officers  illegally  paid;  its  public  accounts  improperly 
settled;  and  the  judgments  and  sentences  of  its  courts  in 
civil  and  criminal  cases  null  and  void,  and  the  officers  who 
carried  their  decisions  into  operation  answerable  as  trespass- 
ers, if  not  in  some  cases  as  criminals."  "  Sir  Matthew  Hale," 
says  Woodbury,  J.  (p.  57),  "  after  much  hesitation,  at  last 
consented  to  preside  on  the  bench  in  administering  the  laws 
between  private  parties  under  a  government  established  and 
recognized  by  other  governments,  and  in  full  possession  de 
facto  of  the  records  and  power  of  the  kingdom,  but  without 
feeling  satisfied  on  inquiry,  as  a  judicial  question,  into  its 
legal  rights.  Cromwell  had  'gotten  possession  of  the  govern- 
ment,' and  expressed  a  willingness  'to  rule  according  to  the 
laws  of  the  land.'  ....  And  this,  Hale  thought,  justified  him 
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in  acting  as  judge:  Hale's  History  of  the  Common  Law,  p. 
14,  preface.  For  a  like  reason,  though  the  power  of  Cromwell 
was  soon  after  overturned,  and  Charles  the  Second  restored, 
the  judicial  decisions  under  the  former  remained  unmolested 
on  this  account,  and  the  judiciary  went  on  as  before,  still 
looking  only  to  the  de  facto  government  for  the  time  being. 
Grotius  virtually  holds  the  like  doctrine:  B.  1,  c.  4,  sec.  20, 
and  b.  2,  c.  13.  sec.  11.  Such  was  the  case,  likewise,  over 
most  of  this  country,  after  the  Declaration  of  Independence, 
till  the  acknowledgment  of  it  by  England  in  1783:  3  Story's 
Commentary  on  Constitution,  sees.  214,  215.  And  such  is 
believed  to  have  been  the  course  in  France  under  all  her 
dynasties  and  regimes  during  the  last  half-century." 

"The  legislature  of  Texas,"  in  1862,  "constituted  one  of 
the  departments  of  a  state  government  established  in  hos- 
tility to  the  constitution  of  the  United  States.  It  cannot  be 
regarded,  therefore,  in  the  courts  of  the  United  States  as  a 
lawful  legislature,  or  its  acts  as  lawful  acts.  And  yet  it  is  an 
historical  fact  that  the  government  of  Texas,  then  in  full  con- 
trol of  the  state,  was  its  only  actual  government;  and  cer- 
tainly if  Texas  had  been  a  separate  state,  and  not  one  of  the 
United  States,  the  new  government,  having  displaced  the  reg- 
ular authority,  and  having  established  itself  in  the  customary 
seats  of  power,  and  in  the  exercise  of  the  ordinary  functions 
of  administration,  would  have  constituted,  in  the  strictest 
sense  of  the  words,  a  de  facto  government;  and  its  acts  during 
the  period  of  its  existence  as  such  would  be  effectual,  and  in 
almost  all  respects  valid.  And  to  some  extent  this  is  true  of 
the  actual  government  of  Texas,  though  unlawful  and  revolu- 
tionary as  to  the  United  States.  It  is  not  necessary  to  attempt 
any  exact  definitions  within  which  the  acts  of  such  a  state 
government  must  be  treated  as  valid  or  invalid.  It  may  be 
said,  perhaps  with  sufl5cient  accuracy,  that  acts  necessary  to 
peace  and  good  order  among  citizens,  such,  for  example,  as 
acts  sanctioning  and  protecting  marriage  and  the  domestic 
relations,  governing  "the  course  of  descents,  regulating  the 
conveyance  and  transfer  of  property,  real  and  personal,  and 
providing  remedies  for  injuries  to  person  and  estate,  and  other 
similar  acts,  which  would  be  valid  if  emanating  from  a  lawful 
government,  must  be  regarded  in  general  as  valid  when  pro- 
ceeding from  an  actual  though  unlawful  government;  and 
that  acts  in  furtherance  or  support  of  rebellion  against  the 
United  States,  or  intended  to  defeat  the  just  rights  of  citizens, 
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and  other  acts  of  like  nature,  must  in  general  be  regarded  as 
invalid  and  void  ":  Texas  v.  White,  7  Wall.  700,  732. 

In  Despatch  Line  v.  Bellamy  Co.,  12  N.  H.  205,  210,  223,  37 
Am.  Dec.  203,  one  ground  on  which  the  plaintiff  contested  the 
validity  of  a  mortgage  executed  by  Palmer  (who  was  a  director, 
and  assumed  to  act  as  the  agent  of  the  defendant  company) 
was,  that  the  election  of  Emery  as  a  director  was  illegal,  be- 
cause he  was  not  a  stockholder..  The  mortgage  was  made  in 
pursuance  of  what  purported  to  be  a  record  of  a  vote  of  the 
directors  passed  by  Palmer  and  Emery  when  they  met  on 
their  private  business.  Palmer  told  Emery  he  wanted  to  make 
a  mortgage  of  the  company's  property.  Emery  replied  that, 
he  could  not  act,  never  having  had  any  stock;  but  Palmer  said 
he  was  chosen  a  director.  Emery  at  last  said  he  had  "  no  ob- 
jection to  look  on";  and  at  Palmer's  request,  he  wrote  a  form 
for  a  vote  authorizing  the  mortgage.  The  court  say,  if  the 
election  of  Emery  "had  been  by  a  municipal  corporation  com- 
ing into  office  under  color  of  an  election,  he  would  have  been  an 
officer  de  facto,  and  his  acts  valid  so  far  as  third  persons  had 
an  interest  in  them.  And  the  regularity  of  the  election  could 
not  in  such  case  be  inquired  into,  except  in  some  proceeding 
to  which  he  was  a  party:  Tucker  v.  Aiken,  7  N.  H.  131,  135, 
and  cases  cited.  As  a  director  of  a  private  corporation,  al- 
though called  in  common  parlance  an  officer  of  the  corpora- 
tion, he  is  perhaps  not  technically  to  be  considered  an  officer 
de  facto.  He  is  one  of  the  agents  elected  by  a  vote  of  the  cor- 
poration for  the  management  of  its  affairs,  or  some  of  them. 
But  a  similar  rule  must  prevail  in  relation  to  the  effect  of  his 
acts  so  far  as  the  corporation  have  held  him  out  as  an  agent, 
and  third  persons  have  confided  in  his  acts  done  within  the 
scope  of  the  authority  he  appeared  to  possess":  Morawetz  on 
Corporations,  2d  ed.,  sees.  543  a,  637-640. 

Irregular  corporate  "  elections  are  voidable  only,  and  not 
void.  These  directors  at  most  are  irregularly  chosen.  They 
are  in  under  color  of  an  election,  and  their  acts,  so  long  as 
they  retain  their  offices,  are  binding.  The  legality  of  their 
election  cannot  be  brought  collaterally  in  question,  but  pro- 
ceedings should  be  instituted  for  the  express  purpose  of  trying 
it,  and  of  evicting  them  ":  Hughes  v.  Parker,  20  N.  H.  58,  72; 
Nashua  Ins.  Co.  v.  Moore,  55  Id.  48.  There  may  be  de  facto 
corporations  (Morawetz  on  Corporations,  sees.  696  a,  710,  711, 
745-778,  1002,  1008,  1015,  1030),  de  facto  school  and  school- 
masters {Kidder  v.  Chellis,  59  N.  H.  473,  475,  476),  and  de 
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facto  school-houses:  Chapin  v.  School  District,  30  Id.  25,  31. 
A  deed  without  a  seal  may  be  color  of  title:  Farrar  v.  Fesseu' 
den,  39  Id.  268,  280. 

"  The  selectmen,  who  commit  the  list  of  taxes  to  the  collec- 
tor, may  have,  it  is  true,  more  knowledge  of  the  circumstances 
under  which  he  was  chosen  and  came  into  office  than  in- 
dividuals ordinarily  have  respecting  the  particular  circum- 
stances attending  the  appointment  of  a  sheriflf  or  his  deputy; 
but  still  it  may  impose  quite  as  great  a  hardship  to  require 
them  to  judge  at  their  peril  of  the  legal  validity  of  those  pro- 
ceedings, and  make  them  answerable  personally  for  irregulari- 
ties which  did  not  originate  with  them,  which  they  could  not 
control,  and  respecting  the  legality  of  which  they  have  but  in- 
adequate means  of  forming  an  opinion.  If  the  town  proceeds 
to  elect,  their  duty  requires  them  to  commit  the  list  of  taxes  to 
the  collector  chosen,  if  the  election  be  legal,  and  they  have  not 
the  power  to  try  the  legality  of  the  election,  and  to  enter  a 
judgment  of  ouster.  If  they  are  required  to  judge  of  the  va- 
lidity of  the  proceedings,  they  must  do  so  without  trial,  and  at 
their  own  peril  if  they  mistake":  Tucker  v.  Aiken,  7  N.  H. 
113,  132. 

In  that  case  the  election  of  Stowell  as  tax  collector  of  Derry 
was  held  to  be  illegal  "  because  the  office  of  collector  was  set 
up  at  auction,  and  the  lowest  bidder  elected."  If  the  select- 
men could  have  legally  appointed  a  collector  on  the  ground 
that  the  election  being  illegal  the  office  was  vacant  (Act  of 
February  8, 1791,  sec.  8),  they  were  not  bound,  of  their  own  mo- 
tion, to  make  an  appointment.  They  could  not  judicially  try, 
and  they  were  not  bound  to  decide  without  trial,  the  question 
of  Stowell's  title.  Their  right  to  treat  him  as  a  collector  de 
facto,  and  to  rely  upon  his  colorable  title  in  committing  to 
him  the  list  of  taxes,  was  not  derived  from  their  inadequate 
means  of  forming  an  opinion  of  the  legality  of  the  election. 
Evidence  that  they  were  learned  in  the  law,  were  aware  of  all 
the  facts,  and  knew  his  election  was  illegal,  would  have  been 
inadmissible.  If  the  judges  who  decided  that  case  in  1834 
had  been  selectmen  of  Derry  the  next  year,  had  been  present 
when  the  office  of  collector  was  again  sold  at  auction,  and 
when  the  lowest  bidder  was  again  illegally  elected,  they  could 
have  legally  employed  him  as  collector.  In  relation  to  a  vast 
number  of  official  acts  in  the  confederate  states,  the  de  facto 
rule  does  not  discriminate  in  favor  of  those  who  thought  the 
government  of  those  states  was  legally  established,  or  against 
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those  who  entertained  the  contrary  opinion.  If  A  and  B  claim 
the  office  of  register  of  deeds,  B  having  color  of  title,  and  both 
having  knowledge  that  the  legal  title  is  in  A,  B's  recording  a 
deed  in  which  A  is  grantee  is  not  invalidated  by  that  knowl- 
edge, or  by  A's  prosecution  of  a  suit  against  B  for  the  office 
when  he  employed  him  to  make  the  record.  A  is  protected 
against  a  collateral  contestation  of  the  colorable  title  which  he 
directly  and  successfully  attacks  by  process  of  law.  In  such 
a  case  the  safety  of  every  grantee  does  not  depend  upon  his 
belief  in  the  legality  of  the  register's  election,  or  upon  the 
register's  ignorance  of  an  electoral  matter  of  law  or  fact,  or 
upon  an  error  in  the  register's  opinion  on  such  a  subject. 

The  assessment  and  collection  of  an  illegal  tax  may  be  an 
official  duty:  School  District  v.  Carr,  63  N.  H.  201,  205;  Gove 
V.  Newton,  58  Id.  359;  Bell  v.  Railroad  Co.,  4  Wall.  598.  The 
safety  of  society  requires  the  police  to  act  with  alacrity  upon 
a  merely  apparent  state  of  things:  0^ Connor  v.  Bucklin,  59 
N.  H.  589,  591.  The  necessity  of  safe  reliance  on  what  is  ap- 
parent though  unreal  authorizes  an  unofficial  use  of  force  upon 
an  appearance  of  a  danger  that  does  not  exist:  Aldrichy.  Wright, 
63  Id.  398;  16  Am.  Rep.  339.  While  generalization  is  dan- 
gerous, the  judicial  acceptance  of  the  application  that  has 
been  made  of  a  broad  principle  to  the  narrow  facts  of  particu- 
lar cases,  as  a  full  exposition  of  it,  may  be  a  repeal  of  a  large 
part  of  a  salutary  provision  of  law,  and  an  enactment  of  a 
contrary  provision  in  its  place. 

An  office  may  be  held  de  facto  by  a  person  whose  legal  in- 
capacity to  hold  it  is  imposed  upon  him  by  a  prohibitory  pro- 
vision of  the  constitution:  Sheehan's  Case,  122  Mass.  445;  23 
Am.  Rep.  574;  Tyler  v.  Flanders,  58  N.  H.  371.  His  disability 
may  arise  from  a  fact  that  is  not  apparent.  But  the  principle 
that  forbids  a  collateral  inquiry  into  the  validity  of  an  ap- 
pointment or  election  has  a  broader  foundation  than  a  latent 
defect  discoverable  only  in  extraneous  evidence.  A  colorable 
appointment  may  be  made  by  a  body  or  person  whose  total 
lack  of  appointing  power  is  matter  of  law.  An  unconstitu- 
tional statute,  void  on  its  face,  can  give  color  of  official  title. 
A  person  called  in  on  a  single  occasion  to  exercise  a  power 
which  the  void  statute  purports  to  confer  upon  him  may  be  an 
officer  de  facto,  whose  title  cannot  be  assailed  collateraly: 
State  V.  Carroll,  38  Conn.  449;  9  Am.  Rep.  409.  If  the  ap- 
pointment of  Graham  to  the  constitutional  office  of  special* 
deputy  had  been  under  seal,  but  the  statutory  provision  under 
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f^hich  it  was  made  had  been  unconstitutional  and  void,  he 
would  have  been  a  deputy  de  facto,  and  his  authority  could 
not  have  been  questioned  in  this  suit;  and  for  the  purposes  of 
this  suit,  whatever  may  be  the  eflBcacy  of  a  seal,  a  failure  to 
comply  with  a  statute  requiring  it  would  not  be  a  greater  flaw 
than  the  invalidity  of  the  statute.  If  the  law  required  a  seal, 
the  want  of  it  is  a  legal  and  technical  defect  that  would  be  na 
more  apparent  to  people  in  general  than  the  unconstitution* 
ality  of  the  law. 

By  the  general  rule,  official  title  is  not  triable  collaterally, 
a  colorable  title  is  indisputable  when  it  ought  not  to  be  dis- 
puted, and  it  ought  not  to  be  attacked  except  in  an  appropri- 
ate action  brought  for  the  special  purpose  of  establishing  the 
legal  title,  in  which  action  the  officer  de  facto,  being  a  party, 
will  be  bound  by  the  judgment.  The  impracticability  of  pre- 
venting the  service  of  this  plaintiff's  writ  by  judgment  ot 
ouster  in  a  quo  warranto  against  Graham  is  no  cause  for  try- 
ing the  validity  of  his  app^ntment  in  this  suit.  The  sheriff 
"is  responsible  for  the  official  conduct  of  his  deputies.  He 
shall,  by  himself  or  his  deputies,  serve  and  execute,  in  hi» 
county,  all  writs  and  other  precepts  to  him  directed":  Gen. 
Laws,  c.  216,  sees.  2,  3.  The  sheriff  signed  the  writing  spe- 
cifically purporting  to  authorize  Graham  to  serve  the  writ; 
and  for  what  was  done  in  pursuance  of  that  writing  the  sher- 
iff was  responsible,  whether  Graham  was  his  agent  de  facto 
and  de  jure,  or  only  de  facto.  Graham's  official  claim  having 
begun  and  ended  with  the  service  of  this  writ,  there  is  now  no 
need  of  an  opportunity  to  contest  his  claim  in  a  gtto  warranto: 
See  cases  cited  in  Attorney-General  v.  Megin,  63  N.  H.  378. 
If  anything  he  did  would  have  been  wrongful  with  a  seal  on 
his  warrant,  it  was  wrongful  without  a  seal.  If  with  a  seal 
his  attachment  would  have  been  rightful,  there  was  no  reason 
why  the  plaintiff  should  not  safely  rely  upon  his  apparent 
authority  to  make  it.  Without  a  seal,  his  appoinment  was 
apparent  authority  within  the  meaning  of  the  de  facto  rule. 
That  rule,  being  a  law  of  justice  and  reason,  and  not  an  arbi- 
trary ordinance  enacted  by  a  court,  does  not  exclude  the 
learned  or  the  unlearned  from  its  protection,  and  did  not  re- 
quire the  plaintiff  to  try  Graham's  appointment  by  the  test 
of  such  authority  as  would  be  apparent  to  the  few  who  enjoy 
the  advantage  of  a  legal  education. 

The  theory  that  proof  of  a  person's  being  an  officer  de  facto 
is  prima  facie  evidence  of  his  being  an  officer  de  jure^  and 
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that  his  authority  is  disproved  by  evidence  that  he  is  not  an 
officer  de  jure  {Pierce  v.  Richardson,  37  N.  H.  306,  309),  may 
be  a  rule  of  evidence  in  some  cases  {Doe  v.  Yoimgy  8  Q.  B.  63; 
Doe  v.  BameSj  8  Id.  1037;  McMahon  v.  Lennard,  6  H.  L.  Cas. 
•970,  1000,  1011;  King  v.  Hollond,  5  Term  Rep.  607,  623);  but 
it  is  not  generally  applicable  to  cases  in  which  such  person  is 
not  a  party.  The  de  facto  principle  is  not  a  mere  rule  of  evi- 
dence in  judicial  trials.  It  invests  an  act  of  a  de  facto  officer 
with  a  practical  validity  that  is  indispensable  for  the  safe 
transaction  of  a  great  variety  of  business.  "  The  acts  of  an 
officer  de  facto  are  valid  when  they  concern  the  public  or  the 
rights  of  third  persons":  Prescott  v.  Hayes,  42  N.  H.  56,  58. 
The  original  right  of  this  plaintiff  was  not  to  introduce  either 
prima  facie  or  conclusive  evidence  on  a  collateral  trial  of  the 
legality  of  Graham's  official  title,  but  to  have  a  valid  attach- 
ment made  by  his  exercise  of  his  apparent  authority,  whether 
his  appointment  was  legal  or  illegal.  The  question  whether  a 
€eal  was  necessary  to  make  him  a^deputy  de  jure  (G«n.  Laws, 
o.  216,  sees.  1,  2;  Davis  v.  Clements,  2  N.  H.  390;  Thompson  v. 
Fellows,  21  Id.  425)  need  not  be  considered. 
Objection  overruled. 

Office  and  Offiokbs — Right  to  thb  Office  of  CiBOinT  Jvsob  can-; 
NOT  BE  Questioned  in  a  Collateral  Pbooeedinq:  Keith  v.  State,  49  Ark..| 
439;  nor  can  the  right  to  the  office  of  road  commissioner  be  collaterally  ques- 
tioned: Clark  V.  Easton,  146  Mass.  43;  nor  can  the  authority  of  any  de  /ado 
officer  be  inquired  into  collaterally:  Baier  v.  State,  69  Wis.  32. 

Office  and  Officers.  — An  Officer  de  Facto  is  One  who  exercises  the 
duties  of  an  office  under  color  of  title  by  appointment  or  election:  Smith  v. 
<Jau8ler,  119  Pa.  St.  367;  such  an  officer  differs  from  a  mere  usurper,  who  un< 
dertakes  to  act  without  color  of  title,  and  from  an  officer  de  jure,  who  in  all 
respects  is  legally  qualified  either  by  election  or  appointment.  The  law  recog- 
nizes the  acts  of  officers  de  facto  as  valid  as  against  the  public  and  third  per- 
sons who  have  an  interest  in  the  thing  done,  and  will  not  allow  their  acts  to  be 
collaterally  attacked:  Hamlin  r.  Kauqfer,  15  Or.  466;  8  Am.  St  Bep.  176^ 
and  note  183,  184. 
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BuLLAED  V.  Boston  and  Maine  Railroad. 

[64  Nkw  Hampshire,  27.] 

EviDBKCE. — In  as  AcnoN  to  Recover  for  Injuries  Suffered  moii 
Aliqhtikq  from  a  Train  at  a  particular  point,  evidence  may  be  re- 
ceived from  a  person  other  than  the  plaintiff  that  he  got  out  of  the  can 
several  times  at  the  same  place,  and  when  the  sitnation  was  the  same  aa 
when  plaintiff  was  injured,  and  that  it  shook  him  up.  Such  evidence 
is  admissible,  because  it  tends  to  show  that  the  defendant  was  negli< 
gent  in  not  providing  a  platform,  and  that  passengers  left  the  trains  at 
that  place  with  its  knowledge  or  permission.  Evidence  is  also  admis* 
sible  in  such  action  to  show  that  the  conductor  generally  required  pas- 
sengers for  that  station  to  take  seats  in  the  rear  car,  and  that  the 
taking  6i  such  seats  would  compel  them  to  alight  at  the  place  where 
plaintiff  was  injured. 

LiABiLrnr  of  Railway  Company  for  Injuries  Suffered  by  Plaintiff 
IN  Aliohtino  at  a  Place  Other  than  the  Platform.  —  A  nonsuit 
is  properly  refused  in  an  action  against  a  railway  company  for  injuries 
sustained  in  alighting  from  its  earn,  when  there  is  evidence  tending  to 
show  that  the  plaintiff  alighted  at  a  place  which  she  knew  to  be  a  bad 
one,  but  that  the  car  in  which  she  was  riding  was  stopped  at  that  place; 
that  the  conductor  had  assisted  her  to  alight  at  the  same  place  a  short 
time  before;  that  she  was  in  that  car  by  the  conductor's  direction;  that 
passengers  were  not  allowed  to  go  forward  from  one  car  to  another 
in  leaving  trains,  and  were  accustomed  to  leave  the  train  at  the  same 
place. 

Statement  by  C!ounsel  of  a  Fact  not  in  Evidencb  will  entitle  his  adver* 
sary  to  a  new  trial,  though  on  exception  being  taken  to  the  statement 
the  court  sustained  the  exception,  and  instructed  the  jury  to  disregard 
the  statement,  and  the  counsel  said  "he  would  take  it  all  back,"  unless 
it  appears  from  the  record  that  the  decision  of  the  jury  was  not  affected 
by  the  admitted  wrong. 

Case  for  injuries  suflFered  by  the  plaintiff  at  Newton  Junc- 
tion. For  three  weeks  prior  to  the  accident  complained  of 
the  plaintiflT  had  passed  daily  over  defendant's  road  between 
Newton  Junction  and  Haverhill,  Massachusetts.  She  was  re- 
turning from  Haverhill,  and  took  the  rear  car  by  the  direction 
of  defendant's  conductor.  The  train  was  so  stopped  that  the 
car  in  which  she  was  did  not  reach  the  platform.  The  dis- 
tance from  the  lower  step  to  the  ground  was  about  three  feet; 
the  ground  was  level  and  sandy,  and  the  train  usually  stopped 
but  from  thirty  to  forty-five  seconds.  She  was  injured  by 
stepping  or  jumping  from  the  bottom  step  of  the  car  to  the 
ground.  She  knew  the  place  was  a  bad  one  at  which  to 
alight.  The  conductor  had  assisted  her  in  alighting  at  the 
same  place  a  short  time  before,  and  had  remarked  to  her  that 
it  was  a  bad  place.  It  was  in  the  daytime  when  the  accident 
happened.    Defendant  moved  for  a  nonsuit,  on  the  ground  that 
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plaintiff  knew  the  place  was  a  bad  one  at  which  to  alight,  and 
that  she  was  guilty  of  negligence  in  attempting  to  alight  there. 
The  motion  was  denied.  Objection  was  made  and  exception 
taken  to  the  admission  in  evidence  of  the  testimony  of  on© 
Rowell  and  a  Mrs.  Tucker.  The  evidence  of  the  former  was 
to  the  effect  that  he  had  alighted  from  the  cars  several  times 
at  the  same  place  and  under  substantially  the  same  circum- 
Btances  as  plaintiff  did,  and  that  it  shook  him  up.  Mrs.  Tucker 
testified  to  the  same  facts  as  Rowell ;  and  further,  that  the  pas- 
sengers who  took  trains  for  the  station  in  question  were  usually 
directed  by  the  conductor  to  take  the  rear  car;  that  she  had 
jumped  off  the  train  several  times  at  the  same  point  that 
plaintiff  did,  and  felt  the  effects  for  a  half  hour  or  so.  In  the 
course  of  his  argument  to  the  jury,  defendant's  counsel  called 
attention  to  the  fact  that  a  physician  who  had  been  consulted 
by  plaintiff  had  not  been  called  by  her  as  a  witness.  There- 
upon counsel  for  the  plaintiff  answered  that  he  had  conversed 
with  the  physician  alluded  to,  and  had  been  informed  by  him 
that  he  could  not  testify  concerning  plaintiff's  condition,  ana* 
on  that  account  he  had  not  been  called  as  a  witness.  The 
defendant  excepted  to  this  statement,  the  exception  was  sus- 
tained by  the  court,  and  the  jury  were  instructed  to  disregard 
the  statement.  Thereupon  counsel  for  plaintiff  said  he  "would 
take  it  all  back."  Verdict  for  plaintiff,  which  the  defendant 
moved  to  set  aside.     Motion  denied. 

Marston  and  Eastman,  for  the  plaintiff. 

Copeland  <\nd  EdgerB/,  for  the  defendants. 

Smith,  J.  1.  The  testimony  of  Rowell  was  competent  upon 
the  question  whether  the  defandants  provided  safe  and  reason- 
able facilities  for  passengers  to  leave  their  trains  at  this  point. 
Evidence  that  other  passengers  were  injured  in  leaving  the 
train  at  the  same  place  tended  to  show  that  it  was  negligence 
in  the  defendants  not  to  provide  a  longer  platform.  His 
evidence  was  also  competent  upon  the  question  whether  pas- 
Bengerd  left  the  train  at  this  place  with  the  knowledge  or 
permission  of  the  defendants:  Hall  v.  Brown,  58  N.  H.  93j 
State  V.  M.  <&  L.  R.  R.,  52  N.  H.  528. 

The  testimony  of  Mrs.  Tucker  was  competent  upon  the 
question  whether  it  was  negligence  in  the  plaintiff  to  leave  the 
car  where  she  did.  If  her  testimony  was  true,  a  passenger  in 
the  rear  car  for  that  station  must  choose  between  leaving  the 
car  at  a  place  which  might  be  unsuitable  and  being  carried 
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beyond  the  point  of  his  travel  a  quasi  prisoner:  Hall  v.  Brown 
and  State  v.  M.  <fr  L.  R.  R.,  supra.  Her  testimony  that  pas- 
eengers  taking  the  train  at  Haverhill  for  upper  stations  were 
usually  directed  by  the  conductor  to  take  the  rear  car  was 
competent  as  tending  to  show  the  usage  of  the  road,  and  how 
the  defendants  regarded  it  as  being  a  proper  place  for  pas- 
sengers to  leave  the  train.  And  her  testimony  as  to  the  effect 
produced  upon  her  by  jumping  from  the  train  was  competent, 
for  the  same  reason  as  similar  testimony  from  Rowell  was 
competent. 

2.  In  moving  for  a  nonsuit,  it  must  be  assumed  that  the 
truth  of  the  plaintiff's  evidence  was  conceded.  The  evidence 
introduced  by  her  tended  to  show  that  the  defendants  stopped 
their  train  before  the  car  in  which  she  was  riding  had  reached 
the  platform;  that  the  rear  car  did  not  ordinarily  reach  the 
platform;  that  the  conductor  had  assisted  her  to  alight  at  the 
same  place  a  short  time  before;  that  other  passengers  were 
accustomed  to  leave  the  train  at  the  same  place;  that  she  was 
in  the  rear  car  by  the  conductor's  direction;  and  that  pas- 
sengers were  not  allowed  to  go  forward  from  one  car  to 
another  in  leaving  the  train  at  stations.  These  facts  were 
evidence  from  which  the  jury  might  find  that  the  plaintiff 
exercised  due  care  in  leaving  the  train  at  a  place  which  she 
knew  was  a  bad  one  for  alighting:  Baltimore  etc.  R.  R.  Co.  v. 
Leapley,  65  Md.  571;  and  further  might  find  that  the  defend- 
ants intended  she  should  leave  at  that  place.  Forsyth  v. 
Boston  etc.  R.  R.  Co.,  103  Mass.  510,  and  Frost  v.  Grand  Trunk 
R\j  Co.,  10  Allen,  387,  87  Am.  Dec.  668,  are  distinguishable 
from  this  case.  In  those  cases  there  was  no  evidence  that  the 
defendants  held  out  any  inducement  to  the  plaintiffs  to  do 
tlie  acts  by  which  they  were  injured.  Hulhert  v.  New  York 
Cent.  R.  R.  Co.,  40  N.  Y.  145,  is  more  nearly  in  point. 

3.  The  defendants'  counsel,  in  his  argument  to  the  jury, 

commented  on  the  fact  that  one  of  the  physicians  consulted 

by  the  plaintiff  had  not  been  called  by  her  as  a  witness.    This 

was  fair  matter  of  argument.     The  defendants  could  rightfully 

ask  the  jury  to  believe  that  if  the  physician  had  been  called 

his  testimony  would  have  been  unfavorable  to  the  plaintiff. 

However  slight  the  weight  such  an  inference  ought  to  have, 

the  jury  could  not  be  instructed  that,  as  a  matter  of  law,  they 

were  bound  wholly  to  disregard  it.     The  case  does  not  raise 

the  question  whether  any  argument  could  have  been  legally 

advanced  in  reply.     No  argumentative  reply  was  made;  but 
Am.  St.  Rep.,  Vol.  X.  —24 
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the  plaintiff's  counsel  said  that  the  physician  had  not  been 
called  because  he  found,  from  conversation  with  him,  that  he 
had  not  examined  the  plaintiff,  and  could  give  no  testimony 
as  to  her  condition.  If  this  hearsay  proof  of  a  material  fact 
had  been  received  from  a  witness,  its  unrevoked  admission 
would  have  been  corrected  by  a  new  trial.  The  physician 
conversed  without  the  moral  and  legal  sanction  of  an  oath, 
and  without  the  test  of  cross-examination.  His  conversation, 
not  provable  by  a  witness,  was  proved  by  a  person  not  a  wit- 
ness, not  sworn,  and  not  subject  to  cross-examination.  Had 
the  plaintiff's  whole  case  been  proved  in  the  same  way,  the 
error,  although  extended  in  fact  over  more  ground,  would  not 
have  been  raised  to  a  higher  degree  of  illegality.  If  the  plain- 
tiff could  retain  a  verdict  obtained  or  enhanced  by  her  coun- 
sel's unsworn  assertion  of  inadmissible  hearsay  in  argument, 
the  actual  wrong  done  the  defendants  would  be  no  greater 
were  it  accomplished  by  other  persons  giving  the  jury  the 
same  kind  of  proof  privately  and  criminally.  The  court  had 
no  more  authority  to  admit  the  hearsay,  and  dispense  with 
the  oath  and  the  opportunity  for  cross-examination  required 
by  law,  than  to  render  judgment  without  any  form  or  pretense 
of  trial  upon  a  rumor  casually  heard  in  the  street. 

The  law  does  not  transfer  the  defendants'  property  to  the 
plaintiff  as  damages  without  a  fair  trial;  and  in  a  legal  sense, 
a  trial  is  not  fair  when  such  statements  as  were  made  in  this 
case  have  any  influence  favorable  to  the  party  making  them. 
He  is  therefore  bound  to  do  everything  necessary  to  be  done 
to  rectify  his  wrong,  and  restore  to  the  trial  the  fairness  of 
which  he  has  divested  it.  He  is  legally  and  equitably  bound 
to  prevent  his  statement  having  any  effect  upon  the  verdict. 
This  he  cannot  do  without  explicitly  and  unqualifiedly  ac- 
knowledging his  error,  and  withdrawing  his  remark  in  a  man- 
ner that  will  go  as  far  as  any  retraction  can  go  to  erase  from 
the  minds  of  the  jury  the  impression  his  remark  was  calcu- 
lated to  make.  But  it  is  by  no  means  certain  that  the  jury 
will,  at  his  request,  disregard  the  fact  stated.  It  is  necessary 
that  they  should  be  instructed  that  the  unsworn  remark  is  not 
evidence,  and  can  have  no  weight  in  favor  of  the  party  im- 
properly making  it.  It  is  the  duty  of  the  wrong-doer  to  re- 
quest such  instructions.  The  other  party  does  his  duty  when 
he  objects  to  the  wrong  inflicted  upon  him,  and  does  not  allow 
it  to  be  understood  that  he  waives  his  objection.  In  spite  of 
the  fullest  and  frankest  retraction,  and  the  most  explicit  and 


June,  1886.]     Bollard  v,  Boston  and  Maine  R.  R.  371 

emphatic  instructions  to  lay  the  remark  entirely  out  of  consid- 
eration, the  trial  may  not  be  fair.  It  may  not  be  in  the  power 
of  the  retracting  counsel  and  the  court  to  remove  the  preju- 
dice. Their  combined  and  vigorous  exertions  may  not  control 
the  mental  operations  of  the  jury.  The  jury  may  not  be  able 
wholly  to  free  their  memory  or  their  judgment  from  the  un- 
fair and  illegal  impression  made  by  a  plausible  statement  of 
fact,  which  may  seem  to  them  entitled  to  more  respect  than 
the  rule  of  law  that  excludes  it.  The  statement,  withdrawn 
not  because  it  is  contrary  to  the  fact,  but  because  it  is  not  a 
legal  mode  of  proving  the  fact,  may  do  as  much  damage  as  if 
it  had  not  been  withdrawn.  Erroneous  testimony  corrected 
by  the  witness  who  gave  it,  and  an  erroneous  ruling  corrected 
by  the  judge  who  made  it,  stand  on  different  ground. 

If  a  party  should  sit  as  a  juror  in  his  own  case,  it  might  not  be 
'  enough  for  his  counsel  to  request  him  to  ignore  his  own  interest, 
and  for  the  court  to  instruct  him  that  it  is  his  d  uty  to  do  so.  If 
all  the  jurors  had  formed  a  decided  opinion  on  the  merits  of  the 
case  before  they  were  impaneled,  the  request  of  counsel  and 
the  instructions  of  the  court  not  to  be  swayed  by  their  former 
convictions,  or  by  what  they  had  heard  at  their  lodgings,  or 
read  in  the  newspapers  during  the  trial,  might  not  make  the 
trial  fair.  After  everything  possible  is  done,  the  bias  of  inter- 
est or  previous  opinion  may  not  be  wholly  overcome.  In  such 
cases  as  this,  the  operation  of  the  retraction  and  the  requested 
instructions  can  be  most  accurately  estimated  at  the  trial  term 
after  verdict:  Bumham  v.  Butler,  58  N.  H.  568;  Cole  v.  Board- 
man,  63  Id.  580,  583.  In  some  cases  they  may,  and  in  others 
they  may  not,  be  eflfectual.  Much  may  depend  upon  the  sin- 
cerity and  earnestness  of  the  retractor's  eflforts  to  counteract 
his  fault.  If  the  trial  is  allowed  to  go  on,  he  will  be  bound, 
after  verdict  in  his  favor,  to  obtain  a  finding  that  the  result 
was  not  affected  by  his  tort,  and  ought  not  to  be  annulled  on 
account  of  it.  Whether  the  error  is  such  that  justice  seems  to 
require  the  trial  to  be  stopped,  and  begun  anew  before  another 
jury,  immediately  or  after  a  lapse  of  time  {Hamblett  v.  Ham- 
blett,  6  N.  H.  333,  347;  Pennsylvania  Co.  v.  Roy,  102  U.  S.  451, 
459),  is  ordinarily  a  question  of  fact.  If  the  trial  is  broken  off, 
or  the  verdict  set  aside,  there  is  a  question  of  costs.  What- 
ever is  done,  indemnification  is  the  duty  of  the  party  by  whom, 
for  a  time  at  least,  the  course  of  justice  is  interrupted  and  per- 
verted. He  is  not  entitled  to  a  discharge  of  the  jury,  a  waiver 
of  the  objection,  or  a  gain  of  any  advantage. 
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In  Brown  v.  Swineford,  44  Wis.  282,  28  Am.  Rep.  582,  the 
court,  reversing  a  judgment  and  ordering  a  new  trial  on  an 
exception  of  this  kind,  say:  "The  learned  counsel  went  beyond 
the  legitimate  scope  of  all  argument,  by  stating  and  comment- 
ing on  facts  not  in  evidence The  appellant  took  his 

exception,  and  his  counsel  now  supports  it  by  numerous  cases. 
....  All  of  them  support  the  rule  now  adopted  by  this  court, 
that  it  is  error  sufficient  to  reverse  a  judgment  for  counsel, 
against  objection,  to  state  facts  pertinent  to  the  issue  and  not 
in  evidence,  or  to  assume  arguendo  such  facts  to  be  in  the  case 
when  they  are  not.  Some  of  the  cases  go  further,  and  reverse 
judgments  for  imputation  by  counsel  of  facts  not  pertinent  to 

the  issue,  but  calculated  to  prejudice  the  case There 

are  cases  in  conflict  with  those  which  support  this  rule.  But, 
in  the  judgment  of  this  court,  the  rule  is  supported  by  the 
weight  of  authority  and  by  principle.  Doubtless  the  circuit 
court  can,  as  it  did  in  this  case,  charge  the  jury  to  disregard 
all  statements  of  fact  not  in  evidence;  but  it  is  not  so  certain 
that  a  jury  will  do  so.  Verdicts  are  too  often  found  against 
evidence  and  without  evidence  to  warrant  so  great  a  reliance 
on  the  discrimination  of  juries.  And  without  notes  of  the 
evidence,  it  may  be  often  difficult  for  juries  to  discriminate 
between  the  statements  of  fact  by  counsel,  following  the  evi- 
dence and  outside  of  it.  It  is  sufficient  that  the  extra-profes- 
sional statements  of  counsel  may  gravely  prejudice  the  jury, 

and  affect  the  verdict It  is  the  duty  of  counsel  to  make 

the  most  of  the  case  which  his  client  is  able  to  give  him;  but 
counsel  is  out  of  his  duty  and  his  right,  and  outside  of  the 
principle  and  object  of  his  profession,  when  he  travels  out 
of  his  client's  cage  and  assumes  to  supply  its  deficiencies. 
Therefore  is  it  that  the  nice  sense  of  the  profession  regards 
with  such  distrust  and  aversion  the  testimony  of  a  lawyer  in 

favor  of  his  client The  very  fullest  freedom  of  speech 

within  the  duty  of  his  profession  should  be  accorded  to  coun- 
sel; but  it  is  license,  not  freedom  of  speech,  to  travel  out  of 
the  record,  basing  his  argument  on  facts  not  appearing,  and 
appealing  to  prejudices  irrelevant  to  the  case  and  outside  of 
the  proof."  In  that  case,  there  was  no  retraction  by  counsel, 
and  no  finding  of  the  fact  of  a  fair  trial. 

In  Jacques  v.  B.  H.  R.  R.  Co.,  41  Conn.  61, 19  Am.  Rep.  483, 
the  plaintifl''s  damages  were  assessed  by  a  judge,  without  a 
jury.  Certain  evidence  was  admitted  subject  to  the  defend- 
ants' "objection,  to  be  heard  in  the  argument."     After  the 
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argument,  this  evidence  "was  ruled  out  and  rejected,  and  no 
portion  of  it  was  considered  by  the  judge,  who  so  stated  in 
open  court  when  rendering  his  decision."  The  court  say: 
"Nor  is  the  effect  of  this  testimony  upon  the  mind  of  the 
judge  in  reaching  the  decision  pronounced  on  the  merits  to  be 
entirely  disregarded.  We  cannot  accede  to  the  claim  of  the 
plaintiff  that  the  defendants  could  not  have  been  injured  by 
this  testimony,  because  it  was  ultimately  rejected  and  ruled 
out.  The  operations  of  our  minds  are  mysterious  even  to  our- 
selves. We  cannot  always  appreciate  the  influences  which 
load  us  to  a  result.  No  doubt  the  judge  who  tried  the  cause 
intended  to  disabuse  his  mind  of  any  influence  from  this  tes- 
timony. No  doubt  he  was  unconscious  of  being  afl'ected  by 
it.  Possibly  he  was  not;  still  we  do  not  deem  it  improbable 
that  he  was,  especially  when  we  look  at  the  amount  of  dam- 
ages assessed  in  the  case,  which  seem  to  us  unwarrantably 
large  in  view  of  the  legitimate  evidence."  In  Dougherty  v. 
Welch,  53  Conn.  658,  560,  the  court  say:  "No  man  can  be 
quite  certain  that  he  is  aware  of  all  the  influences  which  have 
produced  conviction.  It  is  one  thing  to  prevent  the  entry  of 
an  influence  into  the  mind,  quite  another  to  dislodge  it." 
But  the  court  also  say:  "It  would  be  impossible  to  conduct 
judicial  investigations  upon  the  theory  that  everything  which 
reaches  the  ear  of  the  trier  affects  his  final  determination  of 
questions  of  fact  beyond  all  power  of  resistance  upon  his  part." 
Whether  the  final  determination  is  thus  affected  is  a  question 
of  fact;  and  in  our  practice,  the  rule  is,  that  questions  of  fact 
are  to  be  settled  at  the  trial  term. 

In  State  v.  Towler,  13  R.  I.  661,  665,  some  of  the  cases  are 
cited  in  which  it  is  held  that  an  error  committed  by  the  ad- 
mission of  incompetent  testimony  is  cured  by  its  subsequent 
rejection  or  withdrawal,  if  the  jury  are  clearly  directed  not  to 
regard  it.  "The  ground  of  these  decisions,"  say  the  court, 
"is,  that  the  testimony,  after  being  rejected  or  withdrawn,  is 
no  longer  legally  before  the  jury,  but  is  out  of  the  case,  and 
the  jury  being  instructed  to  disregard  it,  it  is  to  be  presumed 
that  they  follow  the  instruction.  The  defendant  contends 
that  the  rule  ought  not  to  be  applied  in  the  case  at  bar,  be- 
cause the  testimony  was  withdrawn,  not  as  incompetent,  but 
avowedly  to  remove  all  ground  for  exceptions.  We  think, 
however,  that  the  rule  does  not  depend  on  the  motives  which 
influence  the  withdrawal.  The  question  is,  Did  the  with- 
drawal take  the  testimony  out  of  the  case?    If  it  did,  it  is  to 
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be  considered  as  if  it  had  never  been  admitted.  We  think 
the  withdrawal,  being  by  consent  of  court,  is  to  be  regarded 
as  the  act  of  the  court,  and  that  in  contemplation  of  law,  it 
purged  the  case  absolutely  of  the  testimony.  The  defendant 
insists  that  the  testimony,  though  withdrawn,  must  inevitably 
have  had  an  influence  on  the  jury,  and  that  this  influence 
must  have  been  aggravated  by  the  statement  of  the  prose- 
ctiting  attorney  that  he  had  other  witnesses  to  reputation, 
wijich  he  withheld  because  of  the  defendant's  objection.  We 
have  no  doubt  that  juries  are  often  influenced  by  extrinsic 
matters.  We  regret  to  say,  too,  that  there  is  reason  to  think 
that  lawyers  sometimes  do  and  say  things  for  the  purpose  of 
producing  an  efiect  on  the  minds  of  a  jury  which  is  not  legiti- 
smate.  Such  conduct  may  afford  ground  for  new  trial  if  there 
is  reason  to  suppose  the  jury  has  been  influenced  by  it,  as, 
indeed,  the  erroneous  admission  of  testimony,  subsequently 
ruled  out,  may  afford  ground  for  a  new  trial  if  there  is  reason 
to  think  the  jury  has  been  influenced  by  it.  But  the  true 
mode  of  getting  a  new  trial  on  such  ground  is  by  petition 
addressed  to  the  discretion  of  the  court,  and  not  by  bill  of 
exceptions;  for  we  cannot  presume  that  the  jury  has  been  in- 
fluenced, and  in  a  bill  of  exceptions,  the  court  exercises  no 
discretion  on  matters  of  fact,  but  only  grants  a  new  trial 
where,  in  point  of  law,  some  material  error  has  been  com- 
mitted: Unangst  v.  Kraemer,  8  Watts  &  S.  391.  The  court 
does  not  get  by  a  bill  of  exceptions  the  information  which  will 
enable  it  to  exercise  a  judicial  discretion.  In  the  case  at  bar, 
we  are  informed  only  in  regard  to  what  occurred  in  the  matter 
of  the  rulings  which  are  reported  for  revision.  For  anything 
that  appears,  the  evidence  against  the  defendant,  indepen- 
dently of  the  evidence  of  reputation,  may  have  been  utterly 
overwhelming,  and  there  may  be  no  foundation  whatever  for 
the  supposition  that  the  jury  was  influenced  either  by  the 
evidence  of  reputation  or  by  the  reprehensible  remarks  of  the 
prosecuting  attorney." 

In  a  capital  case,  if  the  prosecuting  officer,  having  intro- 
duced a  great  amount  of  every  kind  of  incompetent  testimony, 
Bhould  at  last  meet  repeated  objection  by  informing  the  jury, 
expressly  or  by  insinuation,  in  an  observation  addressed  to 
the  court,  that  he  had  a  convincing  mass  of  similar  evidence 
of  the  prisoner's  guilt,  but  would  withhold  it  for  the  purpose 
of  avoiding  technical  exceptions,  and  for  the  same  purpose 
would  withdraw  what  had  been  objected  to,  the  withholding 


June,  188G.]     Bullard  v.  Boston  and  Maine  R.  R.  376 

and  withdrawing  might  be  an  effective  part  of  the  state's  case, 
and  the  life  of  the  accused  might  be  endangered  by  his  exer- 
cising his  right  of  objection.  The  law  would  not  depend  upon 
the  motive  of  the  prosecuting  officer;  but  having  violated  the 
right  of  fair  trial,  and  necessarily  assumed  the  aflBrmative 
and  the  burden  of  proof  on  his  implied  plea  in  confession  and 
avoidance  that  he  had  made  complete  amends,  his  apparent 
motive,  whether  avowed  or  inferred,  might  be  important  evi- 
dence on  the  question  of  fact  raised  by  that  plea.  State  v. 
I  Towler,  supra,  is  an  authority  for  a  conclusive  legal  presump- 
''  tion,  on  a  bill  of  exceptions  in  such  a  case,  that  the  jury  are 
not  influenced  by  the  illegal  proceeding  if  they  are  finally  in- 
Btructed  to  disregard  it,  and  for  the  rule  that  the  defendant's 
remedy  is  a  petition  for  a  new  trial.  After  judgment  of  con- 
viction in  a  criminal  case,  a  new  trial  may  be  granted  on  the 
defendant's  petition,  when  justice  has  not  been  done,  through 
accident,  mistake,  or  misfortune,  and  a  further  hearing  would 
be  equitable:  Buzzell  v.  State,  59  N.  H.  61.  In  the  present 
case,  the  illegal  proceeding  occurred  during  the  trial,  and  in 
open  court;  and  if  a  supplementary  petition  for  a  new  trial  is 
a  possible  remedy,  it  is  unnecessary:  State  v.  Ayer,  23  Id.  301, 
820;  Allen  v.  Aldrich,  29  Id.  63,  75;  State  v.  Knapp,  45  Id. 
148, 157-160.  In  our  simple  and  convenient  system  of  practice, 
if  the  indisputable  error  was  harmless,  that  fact  can  be  found 
on  the  plaintiff's  motion  at  the  trial  term.  The  party  violating 
the  right  of  fair  trial  accepts  the  burden  of  presenting  and  prov- 
ing his  claim  that  he  has  made  full  restitution,  and  that  the 
decision  of  the  jury  was  not  affected  by  his  admitted  wrong. 
On  the  question  of  influence,  his  acknowledgment,  retraction, 
and  apparent  motives,  the  instructions  given  at  his  request, 
and  the  verdict,  are  evidence,  but  do  not  shift  the  burden  of 
proof;  that  burden  is  not  to  be  unjustly  thrown  upon  the 
other  party  by  putting  him  to  a  petition  for  a  new  trial;  nor 
is  his  exception  unjustly  overruled  by  a  conclusive  legal  pre- 
sumption as  to  the  effect  of  instructions.  If  a  perfect  repara- 
tion of  the  violated  right  is  not  found  as  a  fact,  the  injured 
party  remains  entitled  to  redress;  and  neither  on  exception 
nor  on  petition  can  the  fact  be  falsely  found  by  an  inference 
of  law.  A  discretionary  power  of  compelling  him  to  submit 
to  an  unfair  trial  is  not  vested  in  the  court.  What  is  called 
judicial  discretion  in  such  a  case  is  a  performance  of  the  duty 
of  correctly  deciding  the  question  of  fact  at  the  trial  t«rm: 
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Bundy  v.  Hyde,  50  N.  H.  116,  120;  Darling  v.  Westmoreland, 
52  Id.  401,  408;  13  Am.  Rep.  55. 

The  defendant  is  entitled  to  a  new  trial,  unless  the  plain- 
tiff obtains  an  amendment  of  the  record  supplying  the  fact 
that  has  not  been  found.  If  the  plaintiff  desires  an  oppor- 
tunity to  move  for  such  an  amendment,  the  case  will  be  con- 
tinued nisi  to  await  the  result  of  a  hearing  on  his  motion. 


In  the  case  of  Perldns  v.  Burley,  64  N.  H.  524,  it  appeared  that  the  plaintiflF 
and  his  brother  had,  daring  the  trial,  testified  in  reference  to  important  mat- 
ters of  fact  in  dispute,  and  that  the  defendant's  counsel  in  his  closing  argu- 
ment said  that  it  was  unfortunate  that  the  jury  was  called  upon  to  decide  a 
case  between  parties  that  were  strangers  to  them,  and  that  he  regretted  that 
the  jury  did  not  live  in  the  vicinity  of  plaintiff,  and  his  father  and  brother, 
and  did  not  know  how  they  were  regarded  in  the  vicinity  in  which  they 
lived,  and  that  if  the  jury  did  know  how  they  were  regarded  in  that  vicinity, 
he  would  be  willing  to  submit  the  case  without  argument.  The  plaintiff's 
counsel  objected  that  this  was  not  a  proper  line  of  argument,  and  thereafter 
the  defendant's  counsel  did  not  proceed  any  further  upon  that  point.  A  ver- 
dict having  been  given  in  favor  of  defendant,  the  plaintiff  moved  to  set  it 
aside  and  for  a  new  trial  because  of  the  remarks  of  defendant's  counsel.  This 
motion  was  sustained,  on  the  ground  that  the  counsel  in  making  the  state* 
ment  which  he  did  was  clearly  without  the  bounds  of  legitimate  advocacy, 
and  that  such  statement  inevitably  tended  to  prejudice  the  plaintiff's  case, 
and  to  deprive  him  of  that  fair  and  impartial  trial  to  which  all  parties  are 
entitled  as  of  right.  The  court  further  declared  that,  under  the  circum- 
stances, it  was  the  duty  of  defendant's  counsel,  after  having  made  the  im- 
proper statement,  to  explicitly  and  unqualifiedly  acknowledge  the  error  and 
withdraw  his  statement,  and  to  further  request  the  court  to  instruct  the  jury 
that  his  unsworn  statement  was  not  evidence,  and  could  have  no  weight  in 
his  favor,  and  that  as  his  counsel  did  nothing  to  rectify  his  wrong,  either  by 
retracting  the  statement  or  asking  for  an  instruction  to  the  jury  to  disregard 
it,  the  verdict  must  be  set  aside,  and  a  new  trial  granted. 

Statements  of  Counsel  Made  in  Argument  Which  Amount  to  Erbob. 
—  Statements  in  the  opening  remarks  of  counsel  to  the  jury  wholly  inad- 
missible under  the  issue,  or  statements  in  the  closing  argument  admissible 
under  the  issue,  but  not  proved  under  the  evidence,  are  improper:  Riggs  v. 
Sterling,  60  Mich.  643;  1  Am.  St.  Rep.  554.  Statements  outside  the  record, 
as  about  matters  wholly  foreign  to  the  case  on  trial,  and  without  any  support 
in  the  evidence,  calculated  to  operate  on  the  prejudices  of  the  jury,  are  im- 
proper, and  if  allowed  by  the  court  under  objection,  are  sufficient  to  reverse 
the  judgment:  Tillery  v.  State,  24  Tex.  App.  251;  5  Am.  St.  Rep.  882.  An 
argument  should  be  arrested  by  the  court  when  not  supported  by  any  evi- 
dence: Doster  v.  Brovm,  25  Ga.  24;  71  Am.  Dec.  153.  Even  though  the  facta 
argued  might  have  been  put  in  evidence  as  pertinent  to  the  issue,  but  were 
not:  Brovm  v.  Swineford,  44  Wis.  282;  28  Am.  Rep.  582.  Counsel  cannot  be 
permitted  to  use  language  in  his  argument  calculated  to  humiliate  and  degrade 
the  opposite  party:  Cohle  v.  Coble,  79  N.  C.  589;  28  Am.  Rep.  338.  Nor 
should  counsel  be  permitted  to  argue  against  the  instructions  of  the  court, 
nor  in  any  way  attempt  to  get  the  jury  to  disregard  the  court's  instructions: 
Baltimore  Jk  0.  R.  R.  Co.  v.  Boyd,  67  Md.  32;  I  Am.  St.  Rep.  362,  and  note 
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368.  The  discretion  of  the  court  to  regulate  the  conduct  of  counsel  in  argu. 
ing  cases  will  not  be  reviewed,  unless  counsel  is  permitted  against  objection 
to  make  improper  remarks:  Sidekum  v.  Wabash  etc.  R'y  Co.,  93  Mo.  400;  3 
Am.  St.  Rep.  549;  St.  Louis  etc.  li.  R.  Co.  v.  h-win,  37  Kan.  701;  1  Am.  St. 
Rep.  266.  And  to  warrant  a  review  by  the  appellate  court,  the  action  of  the 
lower  court  must  be  preserved  in  a  bill  of  exceptions:  Smith  v.  Wilson,  36 
Minn.  334;  1  Am.  St.  Rep.  669;  Railway  v.  Ortcnlee,  70  Tex.  553.  See  mono- 
graphic note  to  McDonald  v.  People,  9  Am.  St.  Rep.  559-570,  on  the  mis- 
conduct of  counsel  in  argument. 

Where  a  Railway  Train,  Approachixo  a  Station  at  Which  there  was 
A  CRO.SSINO  OF  Railways,  stopped,  as  required  by  law,  several  hundred  feet 
before  reaching  the  station,  and  the  name  of  the  station  was  called,  and 
plaintiff,  a  woman,  hurriedly  attempted  to  get  off  the  cau-s,  and  the  train 
starting,  she  fell  and  was  injured,  the  railway  company  was  not  liable,  it 
being  in  the  daytime,  no  landing-place  for  passengers  being  at  that  place, 
and  no  one  of  the  railway  employees  knowing  that  she  was  trying  to  alight: 
MUcheU  V.  Chicago  etc.  R'y  Co.,  51  Mich.  236;  47  Am.  Rep.  566. 


Sleeper  v.  Davis. 

[64  New  Haupshibe,  69.] 

Fbaxtddlknt  Pubohasb  or  Goods  Entitles  the  Vendor  to  Rescind  and 
TO  Recover  the  Goods  as  his  own  by  an  action  of  replevin,  or  to  re- 
cover their  value  in  an  action  of  trover. 

Iv  a  Vendee  has  Obtained  Goods  by  a  Frauditlent  Purchase,  and 
then  Sold  Them,  the  vendor  may  waive  the  tort  and  maintain  a«- 
sumpsit  for  the  proceeds,  upon  the  implied  promise  to  pay  for  property 
wrongfully  appropriated. 

Waiver —  Suit  against  the  Vendee  of  Goods  Fraudulently  Pur- 
chased to  Recover  the  Value  of  a  Part  of  Them  which  remain  in 
hia  possession  does  not  affirm  the  original  fraudulent  purchase  of  the 
whole  goods,  nor  preclude  the  vendor  from  recovering  the  remainder,  in 
an  action  of  replevin  against  a  mala  fide  purchaser  from  the  fi-audulent 
vendee. 

Action  of  Assumpsit  for  a  Portion  of  Goods  Obtained  by  a  Fraudu- 
lent Purchase  is  not  a  revocation  of  the  rescission  of  the  contract  of 
sale,  nor  a  waiver  of  the  right  to  sustain  an  action  of  replevin  against  a 
mala  fide  purchaser  from  the  fraudulent  vendee. 

Release  of  an  Antecedent  Debt  does  not  Entitle  a  Vendee  to  the 
protection  due  to  a  purchaser  bona  fide  and  for  value;  and  the  goods 
may  be  recovered  from  him  in  an  action  of  replevin  by  the  owner  from 
whom  they  had  been  obtained  through  the  medium  of  a  fraudulent  pur- 
chase. 

Replevin.  The  defendants'  title  was  based  on  a  sale  made 
to  them  by  Nellie  Davis,  in  consideration  of  the  release  of  an 
antecedent  indebtedness  due  from  her  to  them.  Her  title 
was  acquired  by  a  fraudulent  purchase  from  the  plaintiffs  of 
the  goods  in  controversy  and  others.     After  the  institution  of 
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the  present  action  of  replevin,  the  plaintiffs  brought  an  action 
of  assumpsit  against  Nellie  Davis  for  a  part  of  the  goods  re- 
maining in  her  hands  and  not  taken  by  the  proceedings  in 
replevin,  and  recovered  judgment  against  her  for  the  value  of 
the  goods  for  which  the  action  of  assumpsit  was  brought.  The 
defendants  claimed  that  the  bringing  of  this  latter  suit  was  an 
afl&rmance  of  the  original  fraudulent  purchase,  and  therefore 
a  bar  to  the  present  action  of  replevin. 

E.  A.  Hibbard  and  S.  0.  Clark,  for  the  plaintiffs. 

T.  J.  Whipple,  for  the  defendants. 

Allen,  J.  The  fraudulent  purchase  of  the  goods  by  Nellie 
Davis  entitled  the  plaintiffs  to  rescind  the  contract  of  sale  and 
recover  them  as  their  own  by  an  action  of  replevin,  or  their 
value  by  an  action  of  trover.  The  same  right  existed  in  favor 
of  the  plaintiffs  against  the  defendants,  who  purchased  and 
took  the  goods  of  the  fraudulent  vendee,  unless  the  purchase 
was  made  in  good  faith  by  the  defendants  relying  on  their 
vendor's  apparent  title,  with  no  notice  of  the  fraud,  and  for  a 
valuable  consideration  paid  at  the  time:  Bradley  v.  Obear,  10 
N.  H.  477;  Kingsbury  v.  Smith,  13  Id.  109;  Farley  v.  Lincoln, 
61  Id.  577;  12  Am.  Rep.  182.  The  action  of  assumpsit  against 
the  vendee  was  brought  after  the  replevin  suit,  and  was  for 
the  price  of  the  goods  not  replevied.  Having  rescinded  the 
contract  of  sale,  and  not  finding  all  the  goods  so  as  to  take 
them  in  replevin,  the  plaintiffs  might  have  sued  in  trover  for 
the  conversion  of  the  remainder.  The  vendee  having  disposed 
of  the  goods  for  her  own  benefit,  the  plaintiffs  might  waive 
the  tort  and  maintain  assumpsit  for  the  proceeds,  not  upon  the 
original  contract  of  sale  which  has  been  rescinded,  but  upon 
the  implied  promise  to  pay  for  property  wrongfully  appro- 
priated: Mann  v.  Locke,  11  N.  H.  248;  Smith  v.  Smith,  43 
Id.  536.  If  by  the  action  of  assumpsit  the  plaintiffs  affirmed 
the  sale  to  the  defendants,  it  was  only  an  affirmance  of  the 
sale  of  those  goods  the  price  of  which  was  sought  to  be  re- 
covered in  the  suit,  and  did  not  affect  the  plaintiffs'  right  to 
further  prosecute  their  suit  against  the  defendants  for  the 
other  goods  taken  in  replevin.  The  action  of  assumpsit  was 
not  a  revocation  of  the  rescission  of  the  contract  of  sale,  nor 
a  waiver  nor  a  release  of  the  right  of  action  against  the  de- 
fendants for  the  goods  replevied,  and  is  not  a  good  ground  of 
defense  to  this  suit. 

The  vendee  of  the  goods  had  title  and  possession,  and,  be- 
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fore  the  contract  was  avoided  for  fraud,  could  make  to  an 
innocent  purchaser  for  value  a  sale  in  which  he  would  be  pro- 
tected against  the  claim  of  the  first  vendor:  Benjamin  on 
Sales,  sees.  648,  649;  Kingsbury  v.  Smith  and  Farley  v.  TAncoln, 
supra.  The  consideration  for  the  defendants'  purchase  was 
an  antecedent  debt,  claimed  to  be  due  them  from  the  plain- 
tiffs' vendee,  and  the  plaintiffs  claim  that  the  purchase,  for 
that  reason,  was  not  one  for  value. 

The  defendants,  at  the  time  of  the  sale  to  them,  paid  noth- 
ing. They  received  the  goods  in  satisfaction  of  what  they  had 
before  paid,  and  not  upon  the  strength  of  any  new  considera- 
tion or  value  then  parted  with.  The  right  thus  acquired  was 
not,  in  equity,  superior  to  the  plaintiffs'  right  of  reclaiming 
the  goods  for  fraud  in  the  sale,  and  the  advantage  the  defend- 
ants gained  by  their  transaction  could  not  equitably  bo  re- 
tained against  the  plaintiffs.  If  of  the  two  innocent  parties^, 
the  plaintiffs  clothed  the  fraudulent  vendor  with  title  and  pos- 
session of  the  goods,  on  the  strength  of  which  she  could,  until 
the  contract  was  avoided,  sell  to  the  defendants,  they  do  not 
suffer  by  the  plaintiffs'  rescission  of  the  contract  of  sale  and 
recapture  of  the  goods;  for,  to  the  extent  of  the  value  of  the 
goods  retaken,  the  debt  which  the  vendee  attempted  to  pay  to 
the  defendants  would  not  be  discharged,  and  to  that  extent 
they  are  left  in  the  position  they  were  in  before  the  transac- 
tion. By  the  plaintiffs'  recapture  of  their  goods,  the  defend- 
ants lose  nothing  which  they  are  entitled  to  retain. 

In  Kingsbury  v.  Smith,  supra,  the  consideration  for  the  sale 
of  the  property,  of  which  a  title  was  fraudulently  obtained, 
was  a  debt  due  the  purchaser,  and  an  overcoat  delivered  at 
the  time,  and  upon  the  ground  that  the  purchaser  took  the 
property  in  good  faith,  without  notice  of  the  fraud,  and  that 
the  overcoat  was  a  sufficient  consideration  for  the  purchase, 
the  decision  was,  that  the  purchaser  was  protected  in  his  claim 
against  that  of  the  original  vendor.  It  was  not  decided  that 
the  discharge  of  the  debt  made  the  purchase  bona  fide,  and  one 
for  value;  and  there  is  nothing  in  the  opinion  which  shows  that 
had  the  debt  been  the  sole  consideration,  the  decision  would 
not  have  been  in  favor  of  the  defrauded  vendor. 

In  other  jurisdictions  it  has  been  decided  that  the  purchaser 
of  goods  from  a  fraudulent  vendee  cannot  maintain  his  claim 
to  the  goods  against  the  right  of  the  original  vendor,  as  that 
of  a  bona  fide  purchaser  for  value,  when  the  consideration  of 
his  purchase  is  merely  the  discharge  of  an  antecedent  debt: 
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Barnard  v.  Camphell,  58  N.  Y.  73,  76;  17  Am.  Rep.  208;  Ste- 
vens V.  Brennan,  79  N.  Y.  254,  258;  Fletcher  v.  Drath,  66  Mo. 
126;  Poor  v.  Woodburn,  25  Vt.  235;  Sargent  v.  Sturm,  23  Cal. 
S59;  83  Am,  Dec.  118.  The  assignee  of  the  fraudulent  vendee 
in  insolvency,  taking  the  assignment  for  the  benefit  of  the  in- 
solvent's creditors,  could  not  maintain  his  right  to  the  goods 
against  the  demand  of  the  original  owner,  who  by  fraud  had 
been  induced  to  give  a  title:  Farley  v.  Lincoln,  61  N.  H.  577; 
12  Am.  Rep.  182;  Bussing  v.  Rice,  2  Gush.  48;  nor  could  an 
assignee  of  the  fraudulent  vendee  in  bankruptcy  retain  the 
goods  against  the  claim  of  the  defrauded  vendor:  Donaldson 
v.  Farwell,  93  U.  S.  631;  Montgomery  v.  Machine  Works,  92  Id. 
257.  If  the  defendants  had  given  their  note  for  the  price  of 
the  goods  instead  of  receiving  them  in  discharge  of  a  debt, 
they  could  not  resist  the  plain tifis'  claim  unless  they  had  paid 
the  note  before  the  plaintifi's  rescinded  the  contract:  Matson 
V.  Melchor,  42  Mich.  477.  If  they  had  received  the  goods  in 
pledge  as  collateral  security  for  their  debt,  or  a  mortgage  of 
them  for  the  same  purpose,  the  pledge  and  mortgage  could  not 
be  upheld  against  the  plaintiffs'  claim:  Poor  v.  Woodbur7i, 
supra.  If  the  defendants  had  attached  the  goods  upon  a  suit 
for  the  recovery  of  their  debt,  the  attachment  would  be  no  bar 
to  the  plaintifi's'  right  of  recovery:  Bradley  v.  Obear,  10  N.  H. 
477;  Buffington  v.  Gerrish,  15  Mass.  156;  8  Am.  Dec.  97;  Wig-- 
gin  V.  Day,  9  Gray.  97.  And  if  they  had  obtained  judgment 
in  their  suit,  and  purchased  the  property  at  an  execution  sale, 
they  could  not  maintain  their  right  to  it  against  the  plaintifi's' 
claim:  Devoe  v.  Brandt,  53  N.  Y.  462,  466.  If  the  defendants 
could  not  have  maintained  their  right  to  the  goods  upon  an 
attachment  made  to  secure  their  debt  before  the  rescission 
of  the  contract  of  sale  by  the  plaintifi's,  for  reasons  at  least 
equally  strong  they  could  not  receive  the  goods  in  payment  of 
the  same  debt,  and  hold  them  against  the  plaintifi's'  right  of 
recapture  in  replevin.  What  they  could  not  hold  taken  by 
lawful  process,  they  cannot  claim  to  hold  when  taken  volun- 
tarily with  the  consent  of  the  vendee  for  the  same  purpose. 

According  to  the  terms  of  the  agreed  case,  the  cause  must 
fitand  for  trial. 

Case  discharged.  

Sales  where  Fbattd  Exists  on  the  Part  op  Vendee. — The  right  of  the 
vendor  of  goods  to  rescind  a  sale  for  fraud  on  the  part  of  the  vendee  is  not 
defeated  by  his  having  obtained  judgment  for  the  price  before  he  became 
«ognizant  of  the  fraud:   Kraus  v.  T/iompson,  30  Minn.  64;   44  Am.  Rep.  182.  \ 
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Vendor  may  reclaim  goods,  obtained  by  fraud  on  the  part  of  the  vendee,, 
against  all  persons  except  ftona  ^c?c  purchasers  for  value: -4 ^wood  v.  Dearbonty 
1  Allen,  483;  79  Am.  Dec.  755.  Vendor  may  maintain  an  action  for  replevin 
of  goods  which  he  has  been  induced  by  fraud  to  sell,  even  against  a  purchaser 
from  the  vendee,  who  was  a  conspirator  in  the  fraud:  Manning  v.  Albee,  14 
Allen,  7;  92  Am.  Dec.  736;  Farley  v.  Lincoln,  51  N.  H.  577;  12  Am.  Rep.  182. 
And  in  order  that  a  purchaser  from  a  fraudulent  vendee  may  be  protectect 
as  against  the  vendor,  he  must  haVe  parted  with  value  upon  the  apparent 
title  of  the  wrong-doer,  and  his  right  to  dispose  of  the  property:  Barnard  v. 
'Campbell,  58  N.  Y.  73;  17  Am.  Rep.  208.  Though  an  agent  purchases  gooda 
for  his  yrincipal  under  false  statements  as  to  the  principal's  existing  indebt- 
edness, yet  if  the  principal  is  at  the  time  solvent,  and  able  to  pay  for  the 
goods,  and  has  no  present  intent  not  to  pay  for  them,  there  is  no  fraud  on. 
account  of  which  to  avoid  the  purchase,  and  the  vendor  cannot  rescind  th» 
^sale  and  reclaim  the  goods:  Mack  v.  Adler,  48  Ark.  70. 


Laton  v.  Baloom. 

[64  New  Hampshibe,  92.  J 

To  Pkeclttdb  a  Person  thom  Acqttibino  a  Tax  Tuxb,  he  nrast  be  under 
some  legal  or  moral  obligation  to  pay  the  tax,  or  there  most  be  some- 
thing in  his  contreict  or  fiduciary  relation  to  the  owner  of  the  property 
which  renders  it  inequitable,  as  between  them,  that  he  should  acquire 
the  title. 

Husband  of  a  Mortoaobb  mat,  bt  Purohasb  at  a  Tax  Salb,  acquire 
the  title  of  the  mortgagor;  but  is  precluded  from  becoming  a  purchaser 
for  his  own  benefit  as  against  his  wife. 

Writ  of  entry.  One  Harden  was  the  owner  of  the  property 
in  1872,  at  which  time  he  executed  a  mortgage  thereon  to  the 
wife  of  the  defendant.  Taxes  were  assessed  to  the  mortgagor 
in  the  year  1880,  and  becoming  delinquent,  a  sale  for  their  col- 
lection was  made  by  the  proper  oflBcer  to  the  defendant,  to 
whom  a  tax  deed  issued  on  May  13,  1882.  August  24,  1881, 
a  levy  was  made  under  an  execution  in  favor  of  the  plaintiff 's^ 
ancestor,  upon  the  right  of  Marden  to  redeem  the  premises 
from  the  mortgage  to  defendant's  wife.  Judgment  to  foreclose 
the  mortgage  was  entered  at  the  May  term,  1882,  and  plain- 
tiff's ancester  paid  the  mortgage  September  15,  1882. 

C.  H.  BurnSy  for  the  plaintiff. 

A.  F.  Stevens  and  C.  W.  Hoitt,  for  the  defendant. 

Blodgett,  J.  To  preclude  a  person  from  acquiring  a  valid 
tax  title,  he  must  be  under  some  legal  or  moral  obligation  to 
pay  the  tax,  or  there  must  be  something  in  his  contract  or 
fiduciary  relation  to  the  owner  of  the  property  which  render* 
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it  inequitable,  as  between  them,  that  he  should  acquire  the 
title:  Brown  v.  Simons,  44  N.  H.  475,  477,  478;  Woodbury  v. 
Swan,  59  Id.  22;  Kezer  v.  Clifford,  59  Id.  208;  Blackwood  v. 
Van  Vleit,  30  Mich.  118,  121;  Moss  v.  Shear,  25  Cal.  38;  85 
Am.  Dec.  94;  Bowman  v.  Cockrill,  6  Kan.  311,  336;  Cooley  on 
Taxation,  346-348.  Owing  the  plaintiff's  ancestor  no  duty  in 
respect  to  the  delinquent  tax,  and  standing  in  no  contract  or 
fiduciary  relation  with  him,  there  was  nothing  precluding  the 
defendant  from  acquiring  a  valid  title  to  the  land  in  suit  as 
against  him;  and  there  being  no  defect  in  the  proceedings 
pertaining  to  the  tax  sale,  the  efifect  of  the  defendant's  pur- 
chase was  to  extinguish  the  ancestor's  existing  title:  Eastman 
V.  Thayer,  60  N.  H.  408,  418. 

Applying  the  like  principles,  the  defendant  was  precluded 
from  becoming  a  purchaser  of  the  land  for  his  own  benefit,  as 
against  his  wife.  The  obligations  and  duties  of  husbands  and 
wives  to  each  other,  both  express  and  implied,  create  such  re- 
lations of  trust  and  confidence  between  them  that  neither  can 
acquire  the  other's  property  by  a  clandestine  payment  of 
taxes.  Such  a  seizure  of  each  other's  estate,  alike  inequitable 
and  shocking  to  the  moral  sense,  is  believed  to  be  unsup- 
ported by  any  adjudged  case,  and  would  be  a  palpable  vio- 
lation of  the  marital  contract,  which,  from  its  very  nature, 
creates  a  mutual  right  of  faith  in  the  constant  regard  of  each 
for  the  interests  and  welfare  of  the  other.  In  this  respect 
husband  and  wife  are  still  a  legal  unit;  for  while  the  legisla- 
tion on  which  the  defendant  relies  has  greatly  enlarged  the 
property  and  civil  rights  of  the  wife,  and  materially  dimin- 
ished the  liabilities  and  the  powers  of  the  husband,  it  has 
proceeded  on  the  ground  of  equal  right  of  personal  liberty 
and  of  ownership  and  control  of  property,  and  not  on  the 
ground  of  dissolving  or  in  any  degree  impairing  the  relations 
of  trust  and  confidence  which  marriage  presupposes,  and 
which  are  made  by  the  marital  contract  an  essential  part  of 
the  marital  relation. 

In  the  progress  of  society,  juster  notions  of  the  nature  of 
the  marriage  contract  have  obtained,  and  accordingly  the 
theory  of  servitude  formerly  attaching  to  the  status  of  the  wife 
has  been  superseded  by  the  theory  of  equality.  Her  legal  ex- 
istence is  now  recognized.  She  may  hold  property,  earned, 
purchased,  inherited,  or  devised,  for  her  own  benefit.  She 
may  contract  and  sue  and  be  sued  in  her  own  behalf.  Her 
civil  rights  are  no  longer  subject  to  her  husband's  control. 
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She  may  exercise  the  right  of  suflfrage  in  educational  matters, 
and  be  elected  to  any  school  oflBce.  But  there  is  nothing  in 
the  series  of  statutes  by  which  her  rights  and  privileges  have 
gradually  approximated  an  equality  with  those  of  her  hus- 
band that  abrogates  the  marital  rights  of  trust  and  confidence 
incident  to  the  relation  in  all  stages  of  society.  On  the  other 
hand,  the  existence  and  continuance  of  these  relations  are 
recognized  and  enforced  in  the  statute  rendering  husband  and 
wife  iiompetent  witnesses  for  and  against  each  other,  by  ex- 
pressly excluding  them  when  their  testimony  "would  lead  to 
a  violation  of  marital  confidence":  Gen.  Laws,  c.  228,  sees. 
20,  21;  Clements  y.Marston,  52  N.  H.  31;  and  the  progress  of 
common  law  has  been  in  the  same  direction,  in  accordance 
with  the  advance  of  popular  intelligence  by  which  it  has  been 
molded. 

The  obligations,  the  disabilities,  and  the  privileges  inhe- 
rently consequent  upon  the  marriage  union  remain  unchanged. 
The  contract,  stipulatory  or  consensual,  still  is  "for  better  for 
worse,  for  richer  for  poorer,  in  sickness  and  in  health,  to  love 
and  to  cherish."  And  although  "  they  two  are  no  longer  one, 
and  he  that  one,"  in  respect  to  property,  they  still  have  inter- 
ests, direct  and  indirect,  in  each  other's  estates,  and  these  in- 
terests alone,  like  those  of  partners  and  tenants  in  common, 
are  sufficient  to  prohibit  such  an  adverse  resort  to  a  tax  title 
by  either  as  in  the  fair  understanding  of  both  would  be  a 
breach  of  marital  faith.  But  apart  from  mutual  interests  of 
property,  which  are  of  but  secondary  importance,  such  a 
breach  of  faith  is  a  legally  impossible  destruction  of  that  re- 
lation of  trust  established  by  the  marriage,  and  which  society 
has  even  more  interest  in  preserving  than  the  parties  them- 
selves. While  unjust  disabilities  of  the  wife  have  been  re^ 
moved,  there  are  implied  stipulations  of  the  contract  whicL 
each  party  remains  justly  disabled  to  violate. 

Judgment  for  the  plaintifi". 

Who  may  Aoquike  Tax  Title.  —  One  Who  Enteiis  upok  and  Occv- 
PIES  Land  as  a  mere  intruder  is  under  no  obligation  to  pay  the  taxes  upon 
it,  and  may  acquire  title  thereto  under  a  tax  deed  adverse  to  the  former 
owner  or  his  grantees:  Link  v.  Doer/ei-,  42  Wis.  391;  24  Am,  Rep.  417.  A 
tenant  in  possession  may  purchase  his  landlord's  land  at  a  tax  sale,  and  such 
«ale,  if  a  valid  one,  will  extinguish  the  landlord's  title  and  cut  ofif  the  lease: 
Ferguson  v.  Mter,  21  Ark.  160;  76  Am.  Dec.  361.  One  who  is  under  no  legal 
or  moral  obligation  to  pay  taxes  on  a  piece  of  land  is  not  precluded  from 
purchasing  at  a  tax  sale  thereof,  although  in  possession  at  the  time  of  the  as- 
aessraent,  or  when  the  land  was  sold:  Moss  v.  Shear,  25  Cal.  38;  85  Am.  Dec. 
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94;  Pleasants  v.  Scott,  21  Ark.  370;  76  Am.  Dec.  403.  But  a  purchase  at  a 
tax  sale  by  a  part  owner  who  is  liable  for  the  taxes  does  not  strengthen  hi» 
title:  Clioteau  v.  Jwiea,  11  HI.  300;  50  Am.  Dec.  460,  And  contrary  to  th& 
rule  in  the  case  of  Ferguson  v.  Elier,  supra,  it  has  been  held  that  a  tenant  in 
possession  cannot  acquire  his  landlord's  title  to  land  by  virtue  of  a  tax  sale' 
and  deed:  Note  to  Blake  v.  Howe,  15  Am.  Dec.  684-690,  wherein  is  also  a 
general  discussion  as  to  who  may  and  who  may  not  purchase  at  a  tax  sale; 
cases  cited  in  note  to  Vendble  v.  Beauchamp,  28  Am.  Dec.  85.  Neither  a  ten- 
ant in  common  nor  a  mortgagee  can  acquire  a  tax  title  and  set  it  up  against  his 
co-tenant  or  mortgagor,  as  a  general  rule:  Mills  v.  Tvkty,  22  Cal.  373;  83 
Am.  Dec.  74. 


Moore  v,  Phcenix  Insueanob  Company. 

[64  New  Hahpbhibk,  140.] 
Words  "Vacant  and  Unoccupied,"  when  Used  in  a  Policy  of  Insur- 
ance, in  connection  with  the  idea  that  the  insurer  was  stipulating  against 
an  increase  in  the  risk,  from  the  absence  of  persons  from  the  premises 
insured,  must  be  regarded  as  interchangeable,  and  equivalent  in  mean- 
ing. If  no  one  lives  in  the  house,  it  is  both  vacant  and  unoccupied, 
though  it  may  contain  articles  of  furniture  which  the  last  occupant  failed 
to  remove. 

Assumpsit  on  a  policy  of  insurance  on  a  dwelling-house, 
barn,  and  shed.  Defense  that  the  policy  became  void  for  a 
breach  of  condition  that  the  premises  should  not  be  left  vacant 
and  unoccupied  for  a  period  of  more  than  ten  days.  The 
policy  was  dated  August  15,  1876.  At  that  time  the  prem- 
ises were  occupied  by  one  Raymond;  but  he  left  them  in  the 
latter  part  of  the  same  month,  leaving  several  articles  of 
household  furniture  of  inconsiderable  value  in  the  dwelling, 
and  some  hay  and  agricultural  implements  in  the  barn.  The 
loss  occurred  December  20,  1876.  The  defendants  requested 
the  court  to  rule  that  the  premises  had  become  unoccupied 
and  vacant,  within  the  meaning  of  the  policy;  and  that  they 
were  therefore  entitled  to  a  verdict.  This  the  court  declined 
to  do,  leaving  the  question  to  the  jury,  under  an  instruction 
that  the  word  "  vacant,"  as  used  in  the  policy,  signified  empty 
or  devoid  of  furniture,  and  that  it  was  for  them  to  decide 
whether  the  buildings  were  vacant  in  that  sense  of  the  word. 
Verdict  for  plaintiff,  which  the  defendants  moved  to  set  aside. 

/.  L.  Foster,  Ray,  Drew,  and  Jordan,  and  Rand  and  MorsCy 
for  the  plaintiff. 

P.  Carpenter,  Aldrich  and  Remich,  and  Bingham,  Mitchells^ 
and  Batchellor,  for  the  defendants. 
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Allen,  J.     The  defendants  claim  that  the  action  cannot  be?- 
maintained,  because  it  was  not    commenced    in   this  court:- 
within  twelve  months  from  the  date  of  loss,  as  stipulated  inv 
in  the  policy.     The  action  was  commenced  within  twelve? 
months  of  the  loss  in  the  circuit  court  of  the  United  States.^ 
Subsequently,  after  the  lapse  of  more  than  twelve  months,  by 
agreement  of  the  parties,  the  suit  was  transferred  to  this  court. 
The  entry  of  the  action  here  was  not  of  a  new  action  then 
first  commenced;  it  was  the  same  action  before  begun  in  the 
federal  court.     The  agreement  to  enter  the  action  here  an<£ 
prosecute  the  defense  was  a  waiver  by  the  defendants  of  ther 
limitation  in   the  policy.     The  limitation  was  not   pl(?«ded,, 
and  this  defense  could  not  be  made,  except  under  a  special? 
plea. 

The  buildings  were  occupied  at  the  time  the  insurance  was- 
effected,  August  15,  1876.  From  August  24,  1876,  to  Decem- 
ber 11th  of  the  same  year,  they  were  not  occupied.  They- 
were  consumed  by  fire  December  20,  1876.  The  policy  con- 
tained the  condition  that  "if  the  premises  shall  be  occupied 
or  used  so  as  to  increase  the  risk,  or  become  vacant  and  un- 
occupied for  a  period  of  more  than  ten  days,  or  the  risk  be 
increased  by  any  means  whatever  within  the  control  of  the 
assured,  without  the  consent  of  the  company,  ....  then,  and 
in  every  such  case,  this  policy  shall  be  void."  It  seems  to 
have  been  conceded  at  the  trial  that  the  plaintiflfs  buildings 
had  been  "unoccupied,"  within  the  meaning  of  that  term  as 
used  in  the  policy,  for  a  period  of  more  than  ten  days.  But  a 
difierent  meaning  was  given  to  the  phrase  "vacant  and  un.- 
occupied";  and  under  instructions  of  the  court  upon  the  defir- 
nition  of  the  word  "vacant,"  the  jury  found  that  the  buildings 
were  not  "vacant  and  unoccupied"  for  a  period  of  more  thaa 
ten  days  between  the  date  of  the  policy  and  the  fire. 

The  meaning  of  the  words  "vacant  and  unoccupied,"  as 
used  in  the  contract  of  insurance,  is  that  which  the  parties 
intended  to  give  them;  and  that  intention  is  to  be  found  from 
the  whole  instrument,  the  subject-m9,tter  of  the  contract,  and 
the  situation  of  the  property  insured.  The  object  of  the  stip- 
ulation against  vacancy  and  non-occupancy  was  to  guard 
against  the  increased  risk  which  arises  from  the  absence  of 
everybody  whose  duty  or  interest  might  afiford  some  protec- 
tion. In  the  same  clause  of  the  contract,  "increase  of  risk"^ 
from  the  mode  of  occupation  and  use  of  the  premises,  and 
"increase  of  risk  by  any  means  whatever,"  are  mentioned  aft. 

▲k.  St.  Bsr.,  yoi-  X.— 25 
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express  grounds  for  avoiding  the  policy.  "If  the  buildings 
shall  be  occupied  or  used  so  as  to  increase  the  risk,  or  become 
vacant  and  unoccupied  for  a  period  of  more  than  ten  days,  or 
the  risk  be  increased  by  any  means  whatever,"  is  a  statement 
in  which  the  leading  idea  in  the  condition  of  forfeiture  is  "in- 
crease of  risk,"  and  that  idea  must  have  been  intended  as  a 
part  of  the  definition  of  the  words  "vacant  and  unoccupied." 
It  was  the  increase  of  risk  from  the  loss  of  care  and  attention 
of  persons  otherwise  present  which  the  parties  intended 
to  guard  against  by  the  stipulation  of  forfeiture  in  case  of 
vacancy  and  non-occupancy  for  more  than  ten  days.  They 
intended  by  the  words  "vacant  and  unoccupied,"  as  used  in 
the  policy  and  in  the  connection  in  which  they  were  used,  such 
a  desertion  of  the  premises  and  removal  from  them  as  would 
materially  increase  the  risk. 

The  case  of  Sleeper  v.  Insurance  Co.,  56  N.  H.  401,  sustains 
this  construction  of  the  words  "vacant  and  unoccupied."  In 
that  case,  the  stipulation  for  forfeiture  in  the  policy  was:  "If 
the  premises  hereby  insured  become  vacated  by  the  removal 
of  the  owner  or  occupant  without  immediate  notice  to  the 
company,  and  consent  indorsed  hereon,  ....  this  policy 
shall  be  void."  In  the  opinion  by  Smith,  J.,  it  is  said:  "  It 
is  apparent  the  insurers  intended  to  guard  against  the  in- 
creased risk  which  inevitably  affects  buildings  where  no  one 
is  living  or  carrying  on  any  business.  An  unoccupied  build- 
ing invites  shelter  to  wanderers  and  evil-disposed  persons. 
No  one  interested  is  present  to  watch  or  care  for  the  property, 
or  seasonably  to  extinguish  the  flames  in  case  of  fire;  and  for 
various  reasons  that  might  be  enumerated,  an  unoccupied 
building  is  more  exposed  to  destruction,  to  say  nothing  of  the 
inducement  a  dishonest  owner  would  have  to  turn  it,  if  un- 
profitable, into  money,  when  insured,  by  becoming  a  party  to 
its  destruction  by  fire.  If,  then,  the  motive  is  to  have  some 
one  present  occupying  and  dwelling  in  the  buildings,  and  in- 
terested to  preserve  the  roof  that  shelters  his  family  or  holds  his 
household  goods,  that  object  would  plainly  be  defeated  by  hold- 
ing that  he  and  his  family  may  depart  with  all  their  posses- 
Bions,  save,  perhaps,  a  few  articles  not  needed  for  present  use, 

and  still  the  premises  be  considered  occupied I  cannot 

Bay  that  I  have  any  doubt  that  these  buildings  were  vacant  at 
the  time  they  were  burned,  in  the  sense  in  which  that  term 
was  used  in  the  policy."  And  Ladd,  J.,  in  his  opinion  in  the 
same  case,  says:  "I  think  when  the  occupant  of  a  dwelling- 
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house  moves  out  with  his  family,  taking  part  of  his  furniture 
and  all  the  wearing  apparel  of  the  family,  and  makes  the 
place  of  his  abode  in  another  town,  although  he  may  have  an 
intention  of  returning  in  eight  or  ten  months,  such  dwelling- 
house,  while  thus  deserted,  must  be  regarded  as  unoccupied 
— that  is,  vacated  —  according  to  the  natural  and  ordinarily 
received  import  of  those  terras.  It  is  the  very  situation 
against  the  hazards  of  which  the  defendants  undertook  to 
guard  themselves  by  an  express  stipulation  and  condition  in- 
serted in  the  contract  upon  which  the  action  is  founded." 

In  Keith  v.  Insurance  Co.,  10  Allen,  228,  the  policy  con- 
tained a  provision  that  '4f  the  building  insured  remains  un- 
occupied more  than  thirty  days  without  notice,  the  policy  will 
be  void."  The  building  was  a  trip-hammer  shop,  and  had 
not  been  used  for  business  for  more  than  thirty  days,  the  ma- 
chinery and  tools  remaining  there,  and  the  plaintiff's  son  go- 
ing through  the  shop  nearly  every  day  to  see  if  things  were 
right.  It  was  decided  that  these  facts  did  not  constitute  oc- 
cupancy, but  that  some  practical  use  must  have  been  made  of 
the  building;  and  if  it  remained  thus,  without  any  practical 
use,  for  the  space  of  more  than  thirty  days,  it  was,  within 
the  meaning  of  the  policy,  unoccupied,  and  the  policy  became 
void.  And  in  Ashworth  v.  Insurance  Co.,  112  Mass.  422, 
17  Am.  Rep.  117,  the  condition  in  the  policy  was:  "If  the 
buildings  insured  shall  be  vacated,  and  remain  so  more  than 
thirty  days  without  the  consent  of  the  company,  the  policy 
shall  be  void."  The  buildings  were  a  dwelling-house  and 
barn.  The  house  was  only  used  by  the  plaintiff  for  himself 
and  servants  to  take  their  meals  in  when  he  was  carrying  on 
a  contiguous  farm,  and  the  barn  was  used  for  storing  hay  and 
tools;  but  no  cattle  were  kept  there.  A  verdict  for  the  de- 
fendant ordered  upon  these  facts  was  sustained,  the  decision 
being  that  the  premises  were  vacated  within  the  meaning  of 
that  term  as  used  in  the  policy,  which  thereby  became  void. 
In  the  opinion,  Colt,  J.,  says:  "Occupancy,  as  applied  to  such 
buildings,  implies  an  actual  use  of  the  house  as  a  dwelling- 
place,  and  such  use  of  the  barn  as  is  ordinarily  incident  to  a 
barn  belonging  to  an  occupied  house,  or  at  least  something 
more  than  a  use  of  it  for  mere  storage.  The  insurer  has  a 
right,  by  the  terms  of  his  policy,  to  the  care  and  supervision 
which  is  involved  in  such  an  occupany."  Keith  v.  Insurance 
Co.,  supra,  where  "unoccupied"  instead  of  "vacated"  is  used 
in  the  condition  of  forfeiture,  is  cited  as  an  authority  in  sup- 
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port.  If  the  terms  "vacated"  and  "unoccupied,"  as  applied 
to  buildings,  and  as  used  in  clauses  of  forfeiture  in  policies  ol 
insurance,  are  intended  to  refer  to  the  want  of  some  practical 
use  for  which  the  insured  buildings  were  designed,  and  the 
reason  for  this  is  the  increased  risk  arising  from  the  lack  of 
care  and  vigilance  incident  to  such  a  use,  then  the  buildings 
must  be  said  to  be  "vacant  and  unoccupied,"  within  the  mean- 
ing of  the  contract  of  insurance,  when  there  is  such  a  removal 
from  them  as  to  materially  increase  the  risk  from  fire. 

In  all  the  cases  referred  to,  the  terms  "vacancy"  and  "non- 
occupancy"  are  used  interchangeably,  and  as  equivalent  in 
meaning.  "When  the  policy  specially  provides  that  in  case 
the  premises  'shall  be  left  unoccupied'  [Paine  v.  Agricultu- 
ral Ins.  Co.,  5  Thomp.  &  Co.  619],  or  'shall  remain  unoc- 
cupied' [Keith  V.  Insurance  Co.,  supra],  or  'shall  become 
vacant'  [Cummins  v.  Insurance  Co.,  5  Hun,  554],  or  'un- 
occupied' [Wustum  \.  Insurance  Co.,  15  Wis.  138],  or  'shall 
be  vacated'"  {Ashworth  y.  Insurance  Co.,  supra),  the  insur- 
ance shall  be  forfeited.  "A  practical  occupancy,  consistent 
with  the  purposes  or  uses  for  which  it  was  insured,  is  intended, 
and  an  occupancy  that  measurably  lessens  the  vigilance  and 
care  that  would  be  incident  to  its  use  for  such  purposes  is  not 
an  occupancy  within  the  meaning  of  the  term  as  thus  em- 
ployed": Wood  on  Insurance,  sec.  89. 

The  question  of  vacancy  and  non-occupancy,  and  the  ques- 
tion of  increase  of  risk  from  these  and  other  changes  of  cir- 
cumstances, are  questions  of  fact  for  the  jury:  Gamwell  v. 
Merchants^  Ins.  Co.,  12  Cush.  167;  Luce  v.  Insurance  Co.,  105 
Mass.  297;  7  Am.  Rep.  522;  WilliaTus  v.  Insurance  Co.,  57 
N.  Y.  274;  Cummins  v.  Insurance  Co.,  67  Id.  260;  23  Am.  Rep. 
Ill;  Robinson  v.  Insurance  Co.,  27  N.  J.  L.  34;  Wood  on  Insur- 
ance, 439,  and  cases  cited.  But  where  the  undisputed  facts, 
as  naturally  interpreted,  show  vacancy  and  non-occupancy, 
and  consequent  increase  of  risk,  or  when  there  is  no  evidence 
to  rebut,  modify,  or  explain  the  evidence  of  increased  danger 
from  the  change,  there  is  no  question  of  fact  to  submit  to  the 
jury,  and  it  becomes  the  duty  of  the  court  to  declare  the  ver- 
dict: Sleeper  v.  Insurance  Co.,  supra;  Ashworth  v.  Insurance 
Co.,  supra;  Ditmer  and  Pelle  v.  Insurance  Co.,  23  La.  Ann. 
458. 

The  defendants,  at  the  trial,  moved  that  a  verdict  be  di- 
rected for  them,  on  the  ground  that  there  was  no  evidence  to 
be  submitted  to  the  jury  that  the  insured  premises  were  not 
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"vacant  and  unoccupied."  The  motion  was  denied,  and  the 
question  of  vacancy  and  non-occupancy  was  submitted  to  the 
jury,  under  instructions  making  a  distinction  in  meaning  be- 
tween these  terms  as  used  in  the  policy,  and  leaving  the  ques- 
tion of  vacancy  to  be  determined  upon  the  evidence,  without 
reference  to  the  question  of  increase  of  risk.  Taking  the 
meaning  of  the  phrase  "vacant  and  unoccupied,"  as  used  in 
the  policy,  to  be  such  vacancy  andnon-occupancy  as  materially 
increased  the  risk,  there  was  no  evidence  that  the  buildings 
insured  were  not  "vacant  and  unoccupied"  for  a  period  of 
more  than  ten  days,  in  that  sense.  The  premises  were  not 
occupied  for  nearly  three  months,  between  the  date  of  the 
policy  and  the  fire.  Little  or  no  furniture  of  suflBcient  value 
to  remove  was  left  in  the  house,  which  was  remote  from  habita- 
tions, five  miles  in  one  direction  and  two  in  the  other.  There 
was  no  person  in  the  vicinity  whose  duty  or  interest  required 
him  to  have  any  care  over  it.  The  house  was  open,  some  of 
the  windows  broken,  some  entirely  gone,  and  it  was  exposed 
to  the  incursions  of  chance  travelers,  pleasure-seekers,  sports- 
men, and  tramps.  Nothing  short  of  destruction,  which  subse- 
quently came,  could  have  added  to  the  abandoned  character 
of  the  premises  and  the  desolation  which  sat  upon  them.  The 
facts  all  point  to  one  conclusion.  There  is  no  circumstance 
showing,  or  tending  to  show,  that  the  buildings  were  not  "va- 
cant and  unoccupied,"  and  there  was  no  evidence  showing,  or 
tending  to  show,  that  the  risk  was  not  increased.  There  is  no 
fact  that  lessens  or  modifies  the  force  of  the  facts  that  show 
increased  danger.  It  does  not  alter  the  case  that  the  plaintiff 
did  not  know  of  the  vacancy  and  non-occupancy  until  the 
time  of  re-occupation.  Reasonable  care  required  that  he 
fihould  have  known  of  the  tenant's  removal,  and  it  was  his 
duty  to  see  that  the  terms  of  the  contract  were  carried  out: 
Sleeper  v.  Insurance  Co.,  supra. 

In  his  application,  the  plaintifi*  did  not  answer  the  question 
whether  he  would  agree  to  keep  the  premises  occupied.  But 
this  omission  cannot  contradict  or  expunge  the  express  stipu- 
lation of  the  policy  on  the  subject,  and  was  not  a  waiver  of  it. 
The  defendants  did  not  consent  to  the  non -occupancy.  They 
were  not  informed  of  it  until  long  after  the  fire,  and  even  in 
the  plaintifi''8  proof  of  loss  he  failed  to  give  this  material  in- 
formation. The  parties  could  not  have  intended  such  an 
abandonment  of  the  premises  as  the  case  shows,  and  at  the 
same  time  not  have  intended  that  they  would  be  "  vacant  and 
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unoccupied  "  in  the  sense  in  which  those  words  were  used  in 
the  forfeiture  clause  of  the  policy.  There  being  no  evidence 
competent  to  be  submitted  to  the  jury  that  the  buildings  were 
not  for  more  than  ten  days  after  the  insurance  "vacant  and 
unoccupied,"  and  vacancy  and  non-occupancy  being  manifest 
from  undisputed  evidence,  the  motion  of  the  defendants  for  a 
verdict  should  have  been  granted,  and  the  exception  to  the  re- 
fusal is  sustained. 

J  udgment  for  the  defendants. 


Signification  of  the  Terms  "Vacant  and  Unoccupied"  and  thb 
Like  Expressions  in  Policies  of  Insurance.  —  Construction  of  Insurance 
Policies  in  General.  — In  construing  policies  of  insurance,  the  courts  are  gov- 
erned by  the  same  general  rules  which  are  applicable  to  other  instruments, 
and  eflfect  is  to  be  given  to  the  intention  of  the  parties,  to  be  ascertained  by 
the  same  method  which  is  employed  in  the  interpretation  of  other  written 
contracts.  Thus  it  is  said  that  the  contract  of  insurance  must  be  construed 
as  a  whole,  and  except  in  cases  relating  to  warranties,  it  is  the  duty  of  tlie 
court  to  adopt  that  construction  which,  in  its  judgment,  shall  best  correspond 
with  the  real  intention  of  the  parties:  Barton  v.  Home  Ins.  Co.,  42  Mo.  156; 
97  Am.  Dec.  329;  Straus  v.  Imperial  Fire  Ins.  Co.,  94  Mo.  182;  4  Am.  St. 
Rep.  368;  Bipley  v.  ^tna  Ins.  Co.,  30  N.  Y.  136;  86  Am.  Dec.  362;  Wells, 
Fargo,  tfc  Co.  v.  Pacijic  Ins.  Co.,  44  Cal.  397;  Home  Ins.  Co.  v.  Qwathmey,  82 
Va.  923.  In  cases  involving  the  construction  of  exceptions,  warranties,  and 
conditions  in  policies,  an  elementary  rule  is,  that  the  language,  being  that  of 
the  insurer,  selected  by  him,  and  intended  for  his  benefit,  must  be  clear  and 
unambiguous,  and  any  reasonable  doubt  as  to  its  meaning  must  be  resolved 
in  favor  of  the  insured.  The  tendency  of  such  stipulations  is  to  narrow  the 
range  of  the  underwriter's  principal  obligation;  and  again,  if  the  meaning  is 
ambiguous,  it  is  his  own  fault  in  not  making  use  of  more  definite  terms  in 
which  to  express  it:  Chandler  v.  St.  Paul  etc.  Ins.  Co.,  21  Minn.  85;  18  Am, 
Hep.  385;  Olson  v.  St.  Paul  etc.  Ins.  Co.,  35  Minn.  432;  59  Am.  Rep.  333; 
U.  S.  Mutual  Accident  Ass^n  v.  Newman,  84  Va,  52,  59;  New  Orleans  Ins.  Co. 
V.  Cordon,  68  Tex.  144;  Georgia  Home  Insurance  Co.  v.  Kinnier,  28  Gratt.  88, 
104;  DeGraff  v.  Queen  Ins.  Co.,  38  Minn.  501;  8  Am.  St.  Rep,  685,  A  sec- 
ond elementary  rule  is,  that  the  language  of  a  policy  must  be  construed  with 
reference  to  the  nature  of  the  property  to  which  it  is  applied,  the  purposes 
for  which  such  property  is  ordinarily  used,  and  the  manner  in  which  it  is 
usually  kept:  Holbrook  v.  St.  Paul  etc.  Ins.  Co.,  25  Minn.  229;  BrigJU  v. 
Springfield  etc.  Ins.  Co.,  34  Minn.  352;  Lyons  v.  Providence  etc.  Ins.  Co.,  13 
R,  I,  347;  43  Am.  Rep.  32;  DeGraff  v.  Queen  Ins.  Co.,  38  Minn.  501;  8  Am. 
St.  Rep.  685,  and  note  689, 

Phrase  "Vacant  and  Unoccupied."  —  The  provision  that  a  policy  of  insur- 
ance upon  premises  shall  be  void  if  the  building  or  buildings  should  become 
•'vacant  and  unoccupied,"  or  that  the  policy  shall  cease  to  be  operative  dur- 
ing such  period,  is  usually  found  in  insurance  contracts,  and  there  are  numer- 
ous adjudged  cases  giving  construction  to  the  words  "  vacant  and  unoccupied, " 
or  words  of  like  import  used  in  that  connection.  In  most  of  these  cases  the 
general  rules  of  construction  above  stated  are  recognized  and  approved,  hold- 
ing that  effect  is  to  be  given  to  the  intention  of  the  parties,  such  intention  to 
be  ascertained  from  the  whole  instrument, the  subject-matter  of  the  contract^ 


June,  1886.]     Moore  v.  Ph(exix  Insurance  Co.  391 

and  the  situation  of  the  property  insured:  See  Slout  v.  Ciiy  Fire  Ins.  Co.,  12 
Iowa,  371;  79  Am.  Dec.  539;  Whitney  v.  Black  River  Lis.  Co.,  72  N.  Y.  117; 
28  Am.  Rep.  116;  Georgia  Home  Ins.  Co.  v.  Kinnier,  28  Gratt.  88;  Poss  v. 
IVestem  Assurance  Co.,  7  Lea,  704;  40  Am.  Rep.  68;  Sonneborn  v.  Insurance 
Co.,  44  N.  J.  L.  220;  43  Am.  Rep.  365.  Thus  the  occupancy  of  a  dwelling, 
of  a  bam,  and  of  a  mill  is  in  each  case  essentially  diflferent  in  its  scope  and 
character,  and  the  construction  must  have  reference  thereto:  Sonnelxyrn  v. 
Insurance  Co.,  44  N.  J.  L.  220;  43  Am.  Rep.  365;  and  see  Kimball  v.  Monarch 
Ins.  Co.,  70  Iowa,  513.  In  the  absence  of  any  express  stipulation  that  the 
policy  shall  become  void  if  the  promises  are  left  vacant,  etc.,  the  policy  will 
not  be  avoided:  Oamwell  v.  Merchants'  Ins.  Co.,  12  Gush.  167;  Joyce  v.  Maine 
Ins.  Co.,  45  Me.  168;  71  Am.  Dec.  536;  as  where  a  building  is  insured  simply 
as  "occupied,"  by  a  policy  conditioned  to  be  void  "  if  any  change  be  made  as 
to  tenants  or  occupancy,"  the  policy  is  not  avoided  by  the  premises  becoming 
unoccupied:  Cumberland  Valley  Mut.  Protection  Co.  v.  Douglas,  58  Pa.  St. 
419;  98  Am.  Dec.  298;  Somerset  County  etc.  Ins.  Co.  v.  Usaw,  112  Pa.  St.  80; 
56  Am.  Rep.  307.  So  if  vacant  premises  are  insured,  the  insurer  knowing 
or  not  caring  that  they  are  vacant,  but  a  condition  in  the  policy  provides 
that  it  shall  be  void  if  the  premises  become  vacant,  etc.,  it  must  be  presumed 
that  this  provision  was  waived,  and  the  insurance  company  is  estopped  from 
taking  advantage  of  it:  Short  v.  Home  Ins.  Co.,  90  N.  Y.  16;  43  Am.  Rep. 
1 38.  The  consideration  of  the  subject  is  therefore  limited  to  those  cases  of 
an  express  stipulation  in  the  policy  against  vacancy  and  non-occupancy,  the 
main  object  of  which  is  to  guard  against  the  increased  risk  arising  from  the 
absence  of  every  person  whoso  duty  or  interest  might  afford  some  protection 
to  the  insured  premises:  See  Stensgaard  v.  National  Fire  Ins.  Co.,  36  Minn. 
181,  182.  And  keeping  this  object  in  view,  the  stipulation  is  to  have  a  rea- 
sonable interpretation,  according  to  the  ordinary  acceptation  of  the  language 
used:  Sleeper  v.  Insurance  Co.,  56  N.  H.  401.  In  other  words,  it  must  be 
construed  as  it  would  be  usually  understood  by  ordinary  persons  reading  and 
acting  on  it:  Stupetske  v.  Trans- Atlantic  F,  Ins.  Co.,  43  Mich.  373;  38  Am. 
Rep.  195;  having  respect,  of  course,  to  the  situation  and  character  of  the 
property  insured,  and  the  ordinary  incidents  and  contingencies  affecting  the 
use  to  which  it  and  other  property  of  like  character  similarly  situated  is  sub- 
ject: WliUney  v.  Black  River  Ins.  Co.,  72  N.  Y.  117;  28  Am.  Rep.  116;  affirm- 
ing 9  Hun,  39. 

In  the  case  of  dwellings  insured,  a  provision  that  the  policy  should  become 
void  if  the  house  should  become  "vacant  and  unoccupied"  is  sometimes  in- 
serted. And  there  is  strong  authority  in  support  of  the  rule  that  a  fair  and 
reasonable  construction  of  the  term  "vacant  and  unoccupied  "  is,  that  the 
house  should  be  without  an  occupant,  —  that  is,  without  any  person  living 
in  it:  North  America  F.  Ins.  Co.  v.  Zaenger,  63  111.  464;  Am.  Ins.  Co.  v.  Pad- 
feld,  78  Id.  167;  Plianix  Ins.  Co.  v.  Tucker,  92  Id.  64;  34  Am.  Rep.  106; 
Fitzgerald  v.  Conn.  F.  Ins.  Co.,  64  Wis.  463;  Alston  v.  Insurance  Co.,  80  N.  G. 
326;  Cook  v.  Continental  Ins.  Co.,  70  Mo.  610;  35  Am.  Rep.  438;  to  which 
may  be  added  the  principal  case,  and  other  cases  cited  in  the  opinion.  'I  ha 
same  construction  is  given  to  the  term  "vacant  or  unoccupied"  in  Herrman 
v.  Adriatic  F.  Ins.  Co.,  85  N.  Y.  162;  39  Am.  Rep.  644;  Stupetske  v.  Trans- 
Atlantic  F.  Ins.  Co.,  43  Mich.  373;  38  Am.  Rep.  195;  Imperial  Fire  Ins.  Co. 
v.  Kiernan,  83  Ky.  468;  and  to  the  term  simply  "unoccupied":  Cook  v. 
Continental  Ins.  Co.,  70  Mo.  610;  35  Am.  Rep.  438;  Sonneborn  v.  Insurance 
Co.,  44  N.  J.  L.  220;  43  Am.  Rep.  365.  But  in  one  case  where  the  condi- 
tion was  that  the  policy  should  become  void  if  the  house  should  become 
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*' vacant  and  unoccupied,"  it  was  held  that  force  should  be  given  to  both 
-words,  and  to  avoid  the  policy,  the  premises  must  not  only  be  unoccupied, 

tmt  also  vacant;  and  that  a  house  thoroughly  furnished,  from  which  the 
owner  has  removed  for  a  season,  intending  to  return  again  and  resume  pos- 
tsession,  is  not,  in  any  proper  sense,  a  vacant  house:  Ha-rman  v.  Merchants^ 

■  Ins.  Co.,  81  N.  Y.  184;  37  Am.  Rep.  488.  Compare  Herrman  v.  Adriatic  F. 
-Ins.  Co.,  85  N,  Y.  162;  39  Am.  Rep.  644,  holding  that  a  dwelling-house,  to 
be  occupied,  must  have  in  it  the  presence  of  human  beings  as  at  their  cus- 
tomary place  of  abode,  not  absolutely  and  uninterruptedly  continuous,  but 

-AS  the  place  of  usual  return  and  habitual  stoppage:  See  also  Ashworth  v. 
Builders^  etc.  Ins.  Co.,  112  Mass.  422;  17  Am.  Rep.  117;  Pains  v.  Ag.  Ins. 
•iCo.,  5  Thomp.  &  0.  619;  Hartshorne  v.  Ag.  Ins.  Co.,  50  N.  J.  L.  427. 
JAnd  in  view  of  the  authorities  generally,  a  house  with  some  trifling  arti- 
cles of  furniture  in  it,  from  which  the  owner  or  tenant  has  removed,  with 
no  definite  intention  of  returning,  must  be  regarded  as  "unoccupied"  or 
"vacated,"  according  to  the  natural  and  ordinarily  received  import  of  those 
words:  See  Sleeper  v.  Insurance  Co.,  56  N.  H.  401;  Hartshorne  v.  Ag.  Ins.  Co., 

•  80  N.  J.  L.  427,  and  cases  cited  above.  On  the  other  hand,  premises  do  not, 
Ma  matter  of  law,  become  "vacant  and  unoccupied"  by  the  occasional  and 
ttiecessary  absence  therefrom  of  the  assured,  his  family,  and  servants:  O'Brien 
-V.  Commerciallns.  Co.,  6  Jones  &  S.  517;  Cummins  v.  Ag.  Ins.  Co.,  67  N.  Y. 
260;  23  Am.  Rep.  Ill;  Franklin  F.  Ins.  Go.  v.  Keplei;  95  Pa.  St.  492;  Phoinix 
Ins.  Co.  V.  Tucker,  92  111.  64;  34  Am.  Rep.  106.  Nor  does  a  dwelling-house 
become  vacant  or  unoccupied,  in  the  usual  acceptation  of  such  terms,  when 
■■A  tenant  leaves  it,  in  the  ordinary  course  of  things,  for  a  few  hours:  Laselle 
"V.  Insurance  Co.,  43  N.  J.  L.  468.  Nor  is  it  necessary  that  the  whole  build- 
-ing  should  be  occupied,  or  any  particular  parts  of  it,  unless  so  specified  in 
■the  policy.  If  human  beings  lived  in  and  made  their  abode  in  the  house,  this 
was  a  BuflBcient  compliance  with  the  warranty:  Sonneborn  v.  Insurance  Co., 
44  Id.  220;  43  Am.  Rep.  365.  Where  the  insured  was  absent  from  his 
4d.welling  from  Wednesday  until  Monday  to  attend  a  funeral,  during  which 
Hime  the  house  was  without  an  occupant,  it  was  held  that  such  a  temporary 

absence  was  not  a  breach  of  the  policy:  Franklin  F.  Ins.  Co.  v.  Kepler,  95 
Pa.  St.  492.  And  where  the  insured  building  had  been  unoccupied,  but  a 
clerk  of  the  insured  entered  two  days  before  the  fire,  made  repairs,  and  slept 
there  two  nights,  it  was  held  that  the  building  was  not  "  vacant,  unoccupied, 
-or  not  in  use,"  within  the  meaning  of  the  policy:  Stensgaard  v.  National  F. 

■  Ins.  Co.,  36  Minn.  181.     So  the  policy  described  the  house  as  "occupied  asp 

*  family  residence,"  and  provided  in  a  sixbsequent  clause  that  the  policy 
-•should  become  void  if  the  house  should  "be  or  become  vacant  or  unoccupied." 
^J[t  ceased  to  be  occupied  as  a  family  residence,  but  was  occupied  by  one  per- 
-.son  having  access  to  it  for  the  purpose  of  caring  for  it,  and  who  ate  and 
ifllept  there.  It  was  held  that  the  policy  was  not  avoided:  Imperial  F.  Ins, 
'Co.  V.  Kiernan,  83  Ky.  468;  and  see  Stupetske  v.  Trans- Atlantic  F.  Ins.  Co., 
-43  Mich.  373;  38  Am.  Rep.  195;  Cummins  v.  Ag.  Ins.  Co.,  67  N.  Y.  260;  23 

Am.  Rep.  111.  And  where  one  of  the  rooms  continued  to  be  occupied 
"nightly  as  a  sleeping  apartment  by  a  person  engaged  in  the  repair  of  the 
building,  it  was  held  that  the  building  did  not  become  "  vacant  or  unoccu- 
pied "  within  the  meaning  of  the  policy:  Hartford  F.  Ins.  Co.  v.  Smith,  3 
«Col.  422.  So  where  the  owner  procured  an  insurance  on  his  summer  dwell- 
ing, and  removed  from  it  in  November,  leaving  it  furnished,  and  in  the  care 
-of  a  person  residing  near  it,  intending  to  reoccupy  it  the  next  spring,  it  was 
Aeld  that  the  dwelling  was  not  thus  "vacant  and  unoccupied,"  and  the  in- 
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surance  was  not  avoided:  ITerrman  v.  Merchants'  Ins.  Co.,  81  N.  Y.  184;  37 
Am.  Rep.  488.  So  a  tenant  moved  out  of  an  insured  dwelling  on  Tuesday, 
and  on  Wednesday  momii^g  the  owner  took  possession,  and  with  his  servants 
began  cleaning  it  and  moving  in  goods,  and  were  continuously  so  engaged 
during  the  working  hours  of  each  day  until  Friday  evening,  intending  that 
the  family  should  be  fully  domiciled  there  on  Saturday.  On  Friday  night 
the  house  was  burned ;  and  it  was  held  that  the  policy  had  not  become  void 
on  tlie  ground  of  vacancy  or  non-occupancy:  Eddy  v.  Hawkeye  Ins.  Co.,  70 
Iowa,  472;  69  Am.  Kep.  444;  and  see,  to  the  same  eflfect,  Plwevix  Ins.  Co.  v. 
TucUr,  92  111.  64;  34  Am.  Rep.  106;  Shackeltcm  v.  Sun  Fire  Office  etc.,  55 
Mich.  288;  54  Am.  Rep.  379. 

But  although  the  presence  of  an  occupant  in  the  building  need  not  be  con- 
tinuous and  uninterrupted,  yet  it  was  held  that  merely  using  a  house  for  the 
purpose  of  taking  meals  in  it  is  not  "  occupancy  "  within  the  meaning  of  an 
insurance  policy:  Ashworth  v.  Builders'  etc.  Ins,  Co.,  112  Mass.  422;  17  Am. 
Rep.  117;  and  the  use  of  the  building  solely  for  the  purpose  of  storing  tools, 
jars,  etc.,  is  not  a  compliance  with  the  condition  against  the  vacancy  of  the 
building:  Sexton  v.  Hawkeye  Ins.  Co.,  69  Iowa,  99.  So  a  tenant  who  had  oc- 
cupied a  house,  but  had  moved  with  his  family  out  of  it,  and  was  taking  his 
meals  elsewhere,  cannot  be  said  to  be  occupying  it  merely  because  some  of 
his  furniture  remained  in  it,  and  he  had  not  surrendered  the  key:  Corriganv. 
Connecticut  F.  Ins.  Co.,  122  Mass.  299;  and  see  Watertonm  F.  Ins.  Co.  v. 
Cherry,  84  Va.  72.  So  where  the  owner  left  the  insured  building  and  went 
elsewhere  to  reside,  taking  only  part  of  her  furniture,  and  leaving  a  man  in 
possession,  with  instructions  to  sleep  in  the  house  at  night,  and  this  man  quit 
the  premises,  and  several  days  afterward  a  fire  occurred,  no  one  being  in  the 
house  at  the  time,  it  was  held  to  be  unoccupied,  and  that  the  policy  was 
void:  Cook  v.  Continental  Ins.  Co.,  70  Mo,  610;  35  Am.  Rep.  438;  and  see 
HartsJiorne  v.  Ag.  Ins.  Co.,  50  N.  J.  L.  427.  The  insured  property  was  a 
dwelling-house  occupied  by  a  tenant,  and  the  policy  provided  that  it  should  be- 
come void  if  the  building  became  "  wholly  or  partially  vacant  or  unoccupied." 
The  tenant  moved  out,  and  five  days  afterward  the  property  was  burned. 
The  owner,  who  lived  one  half  mile  distant,  spent  a  part  of  each  intervening 
day  in  examining  and  cleaning  the  house,  but  did  not  stay  there  at  night, 
and  her  father,  who  worked  near,  left  a  few  tools  in  the  house  at  night.  It 
was  held  that  the  house  was  "  vacant  and  unoccupied"  within  the  meaning 
of  the  policy,  and  that  no  recovery  could  be  had  thereon:  Feshe  v.  Council 
Bluff's  Ins.  Co.,  74  Iowa,  676.  A  policy  provided  that  it  should  be  void  "if 
the  dwelling-house  hereby  insured  shall  cease  to  be  occupied  as  such. "  At 
the  time  of  the  insurance,  the  house  was  occupied  by  a  tenant,  who  moved 
out  about  six  o'clock  on  a  certain  evening,  and  the  house  was  burned  about 
two  o'clock  the  next  morning.  It  was  held  that  the  policy  was  void,  and 
was  not  saved  by  the  fact  that  the  fire  had  actually  commenced  and  was 
Bmoldering  unobserved  when  the  tenant  moved  out:  Bennett  v.  Aj.  Ins.  Co., 
61  Conn.  504.  But  where  the  condition  of  the  policy  was  that  it  should  be- 
come void  "  if  the  dwelling-house  should  become  vacant  or  unoccupied,  and 
BO  remain,"  it  was  held  that  the  mere  absence  of  the  tenant  who  was  then 
occupying  the  building  as  a  dwelling-house  on  the  night  of  the  fire  did  not 
leave  the  building  "vacant  or  unoccupied"  within  the  sense  of  the  con- 
tract: Laselle  v.  Insurance  Co.,  43  N.  J.  L.  468.  Under  such  condition  in  a 
policy,  it  is  not  sufficient  to  avoid  the  policy  that  the  insured  shall  allow  the 
premises  to  become  vacant  or  unoccupied,  but  he  must  allow  them  to  "  re- 
main so."    If  they  are  suddenly  vacated,  the  insured  is  bound  to  prooarflk 
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without  unreasonable  delay,  another  tenant  or  occupant,  and  until  that  is 
done,  his  rights  are  suspended,  though  the  policy  for  that  reason  does  not 
become  void.  On  the  contrary,  as  soon  as  the  premises  are  reoccupied,  the 
insurer's  liability  will  again  attach:  Insurance  Co.  of  North  America  v.  Gar' 
land,  108  111.  220.  But  a  dwelling-house  is  not  reoccupied,  within  the  mean- 
ing of  such  a  provision,  where,  having  remained  vacant  for  three  months,  ifc 
is  then  let  to  a  tenant  who,  up  to  the  time  of  the  loss,  has  placed  in  the  hous© 
implements  for  cleaning  it,  but  has  not  otherwise  occupied  it:  Litch  v.  North 
British  etc.  Ins.  Co.,  136  Mass.  491.  And  wiiere  the  building  was  destroyed 
by  fire  after  having  remained  unoccupied  for  seventeen  days  without  notic© 
to  the  insurance  company,  it  was  held  that  there  could  be  no  recovery  upon 
the  policy:  Dennison  v.  Phoenix  Ins.  Co.,  52  Iowa,  457;  and  see  jEtna  Ins.  Co. 
V.  Meyer,  63  Ind.  238;  Fitzgerald  v.  Conn.  F.  Ins.  Co.,  64  Wis.  436.  And  gen- 
erally, an  absolute  condition  in  a  policy  of  fire  insurance  on  a  dwelling  that  the 
policy  shall  be  void  "if  the  building  insured  be  vacated  or  left  unoccupied," 
avoids  the  policy,  although  the  vacation  of  the  house  results  from  the  perma- 
nent removal  of  the  tenant  of  the  insured  during  the  running  of  the  lease, 
without  the  knowledge  or  consent  of  the  landlord:  Farmers'  Ins.  Co.  v.  Wells^ 
42  Ohio  St.  519;  McClure  v.  Watertown  F.  Ins.  Co.,  90  Pa.  St.  277;  35  Am. 
Kep.  656. 

Construing  the  condition  against  vacancy  and  non-occupation  in  view  of 
the  subject-matter  of  the  contract,  it  has  been  held  that  a  saw-mill  lying  idle 
for  several  weeks  for  lack  of  water  or  logs  did  not  thereby  cease  to  be  occu- 
pied during  the  intervals:  Whitney  v.  Black  River  Ins.  Co.,  72  N.  Y.  117;  28 
Am.  Rep.  116;  nor  in  such  case  is  it  a  "ceasing  to  operate "  within  the 
meaning  of  a  condition  in  the  policy  avoiding  it,  if  the  mill  should  "cease  to 
be  operated."  Those  words  must  be  construed  to  mean  a  closing  with  the 
intention  of  ceasing  operation,  and  not  a  shutting  down  for  a  few  days  or 
weeks  because  of  the  happening  of  events  incident  to  conducting  a  mill  in 
that  locality,  and  which  might  be  reasonably  expected,  such  as  the  want  of 
logs  because  of  low  water:  City  Planing  etc.  Mill  Co.  v.  Merclvants'  etc.  F.  Ina, 
Co.,  Sup.  Ct.  Mich.,  1888.  So  a  policy  issued  on  a  manufactory,  conditioned 
to  be  void  if  the  premises  become  and  remain  for  thirty  days  unoccupied,  or 
"cease  to  be  operated,"  is  not  avoided  by  a  temporary  cessation  occasioned 
by  the  prevalence  of  yellow  fever:  Posa  v.  Weste7-n  Assur.  Co.,  7  Lea,  704;  40 
Am.  Rep.  68.  And  a  mere  temporary  suspension  of  business  for  the  purpose 
of  repairing,  or  from  want  of  a  supply  of  materials,  is  clearly  not  "ceasing 
to  operate"  within  the  meaning  of  the  policy":  Lebanon  Mitt.  Ins.  Co.  v. 
Leathers,  Sup.  Ct.  Pa.,  1887;  Am.  Fire  Ins.  Co.  v.  Cotton  Mfg.  Co.,  125  111. 
131.  In  the  case  last  cited  the  building  insured  was  a  cotton  factory,  and 
the  policy  provided  also  for  a  forfeiture  if  the  building  should  become  "va- 
cant and  unoccupied."  In  an  action  to  recover  for  a  loss  by  fire,  it  appeared 
that  work  in  many  departments  of  the  factory  was  in  temporary  suspension 
for  purposes  relating  to  supplies,  etc.  Most  of  the  employees  were  discharged 
until  work  should  be  resumed,  which  was  expected  to  be  soon.  A  number 
of  employees  were,  however,  retained,  and  were  engaged  in  and  about  their 
usual  work  in  the  factory  up  to  and  on  the  day  of  the  fire.  All  the  plant 
and  much  valuable  material  and  some  manufactured  goods  were  in  the  build- 
ing. One  of  the  proprietors  was  either  in  or  at  the  building  when  the  fire 
was  discovered,  and  came  there  with  money  to  pay  persons  engaged  as 
laborers  about  the  mill.  A  night  and  day  watchman  were  also  retained,  and 
performed  their  usual  duties.  It  was  held  that  the  property  was  at  no  time 
before  the  fire  "vacant  and  unoccupied"  in  the  sense  in  which  those  terma 
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were  used  in  the  policy.  And  see,  to  the  same  effect,  Brljhton  Mfg.  Co.  v. 
Reading  Fire  Im.  Co.,  33  Fed.  Rep.  232.  Where  a  building  is  insured  as  a 
school-house,  the  insurer  knowing  it  was  to  be  so  used,  it  may  be  inferred 
that  it  was  intended  to  be  "vacant  and  unoccupied"  as  common  publio 
school-houses  usually  are  in  vacation:  See  Whitney  v.  Black  River  Ins.  Co.,  12 
N.  Y.  117;  28  Am.  Rep.  116,  118.  But  where  a  policy  containing  the  usual 
condition  against  vacancy  was  issued  on  premises  described  as  a  school- 
house,  and  the  school  was  discontinued,  and  the  building  was  subsequently 
occupied  as  a  dwelling  until  April,  and  was  then  vacant  until  the  middle  of 
the  following  October,  when  it  was  burned  while  unoccupied,  the  insurance 
was  held  to  be  forfeited:  American  Ins.  Co.  v.  Foster,  92  111.  334;  34  Am. 
Rep.  134. 

Where  the  insured  property  was  a  hog-house,  and  the  policy,  by  a  condi- 
tion therein,  was  to  become  void  if  the  premises  "become  vacated  by  the 
removal  of  the  owner  or  occupant,"  this  clause  was  construed  as  intended 
to  express  nothing  more  than  that  if  the  owner  or  occupant  of  the  whole 
premises,  including  the  hog-house,  removed  away,  the  policy  should  be  void, 
and  that  a  recovery  on  the  policy  could  not  be  defeated  by  the  fact  that  the 
hog-house  was  not  used  for  its  appropriate  purposes  for  some  time  prior  to 
the  loss:  Kimball  v.  Monarch  Ins.  Co.,  70  Iowa,  514.  But  where  the  policy 
sued  on  was  issued  upon  a  dwelling-house,  and  a  clause  provided  that  the 
insurer  should  not  be  liable  for  any  loss  or  damage  while  the  premises  should 
be  "  vacant  or  unoccupied,"  and  the  loss  occurred  when  no  one  lived  in  the 
bouse,  though  some  articles  belonging  to  a  recent  tenant  and  some  belonging 
to  the  insured  were  in  it  at  the  time,  and  the  land  on  which  the  house  was 
situated,  and  which  was  particularly  described  in  the  policy,  was  occupied 
at  the  time,  it  was  held  that  the  word  ' '  premises  "  in  the  policy  referred 
to  the  house,  and  not  to  the  land,  that  the  house  was  vacant  within  the 
meaning  of  the  policy,  and  that  no  recovery  could  be  had  in  the  actioa 
thereon:  Sexton  v.  Hawheye  Ins.  Co.,  69  Iowa,  99;  and  see  Fitzgerald  v.  Conn. 
F.  Ins.  Co.,  04  Wis.  463.  A  condition  in  a  policy  upon  a  farm-house  and 
the  adjoining  buildings,  that  if  the  dwelling-house  insured  should  be  unoccu- 
pied, and  ceased  to  be  occupied  as  a  dwelling,  without  the  consent  of  the  in- 
surer, then  so  long  as  it  shall  be  so  unoccupied  the  policy  should  be  void, 
is  to  be  construed  as  applicable  to  all  the  subjects  of  the  insurance,  bringing 
them  all  within  its  force  and  effect;  and  a  compliance  with  its  terms  ia 
requisite  to  the  validity  of  the  policy  as  to  each  item  of  property  insured. 
In  such  case,  the  continuance  of  the  insurance  upon  all  the  subjects  thereof 
is  dependent  upon  the  occupation  of  the  dwelling:  HartsJwme  y.  Agricul- 
tural Ins,  Co.,  50  N.  J.  L.  427;  the  insurer  has  a  right,  by  the  terms  of  th« 
policy,  to  the  care  and  supervision  which  is  involved  in  an  actual  use  of  th» 
farm-house  as  a  dwelling-place:  Keith  v.  Insurance  Co.,  10  Allen,  228;  Ash- 
worth  V.  Insurance  Co.,  112  Mass.  422;  17  Am.  Rep.  117.  A  policy,  by  its 
terms,  was  to  become  void  if  the  premises  insured  should  become  "vacant 
or  unoccupied,"  and  the  property  consisted  of  distillery  buildings  and  ma- 
chinery, presumably  available  for  no  other  use;  but  the  policy  prohibited 
such  use  during  its  term,  three  months,  while  expressly  covering  a  carpen- 
ter's risk.  The  carpenter-work  contemplated  was  completed  before  the  end 
of  the  term,  and  the  building  then  remained  unoccupied  until  it  was  de- 
stroyed. It  was  held  that,  under  such  a  provision  in  the  policy,  the  insurer 
could  not  be  heard  to  allege  a  forfeiture  of  the  contract  because  the  premises 
were  unoccupied:  Alhan  v.  New  Ilamps/iire  Ins.  Co.,  53  Wis.  136. 

Where  a  policy  of  insurance  contains  a  condition  that  if  the  house  insured 
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13  vacated  by  the  owner  or  occupant,  previous  notice  shall  be  given  to  the 
insurer  of  "the  particulars  of  such  vacation  or  removal,"  such  condition  is 
not  complied  with  by  a  notice  that  the  household  goods  will  not  be  removed, 
when  in  fact  they  are  substantially  all  carried  away:  Hill  v.  Equitable  etc. 
Ina.  Co.,  58  N.  H.  82. 


Frost  v.  Eastern  Railroad. 

[64  New  Hahpshibe,  220.] 

Statute  of  Limitatiok3.  —  The  Disability  of  ak  Infant  will  Savk 
Him  from  the  Operation  of  the  Statttte  of  Limitations,  notwith- 
standing the  next  friend  by  whom  he  sues  was  under  db  disability,  and 
could  have  brought  the  action  at  any  time  after  the  cause  therefor  ac- 
crued. 

Trespasser  on  the  Premises  of  Another  Ordinarily  Assumes  All 
Risk  of  Danger  from  the  condition  of  the  premises,  and  cannot  recover 
for  injury  happening  to  him,  without  showing  that  it  wag  wantonly 
inflicted,  or  that  the  owner  or  occupant,  being  present  and  acting,  might 
have  prevented  the  injury  by  the  exercise  of  reasonable  care  after  dis- 
covering the  danger. 

Land-owner  is  not  Liable  to  a  Minor  Who,  while  Trespassing  upon 
THE  Owner's  Premises,  is  injured  by  a  turn-table  insecurely  guarded 
and  wrongfully  set  in  motion  by  older  boys  who  are  turning  and  playing 
thereon,  when  the  premises  on  which  the  turn-table  was  situated  are 
about  sixty  feet  from  any  public  highway,  and  on  land  which  is  inclosed 
by  a  fence,  and  when  the  turn-table  was  fastened  by  a  toggle  which  pre- 
vented its  being  set  in  motion  unless  the  toggle  was  drawn  by  a  lever, 
and  the  lever  could  not  have  been  drawn  and  the  turn-table  unfastened 
«xcept  by  the  act  of  such  older  boys,  or  of  some  person  other  than  such 
minor. 

Action  on  the  case,  brought  June  4,  1884,  by  the  plain- 
tiff, suing  by  his  father  and  next  friend,  to  recover  for  injuries 
alleged  to  have  been  suffered  June  23,  1877,  from  the  negli- 
gence of  the  defendants  in  not  properly  guarding  and  securing 
a  turn-table  situate  upon  their  premises.  A  motion  for  non- 
suit was  made  and  denied,  and  thereafter  the  jury  returned 
£L  verdict  for  the  plaintiff. 

Dodge  and  Caverly,  and  W.  J.  Copeland,  for  the  plaintiff. 

/.  S.  H.  Frink  and  C.  B.  Oafney^  for  the  defendants. 

Clark,  J.  The  action  is  not  barred  by  the  statute  of  limi- 
tations. "Any  infant,  married  woman,  or  insane  person  may 
bring  any  personal  actions  within  two  years  after  such  dis- 
-ability  is  removed":  Gen.  Laws,  c.  221,  sec.  7. 

As  a  general  rule,  in  cases  where  a  disability  exists  when 
the  right  of  action  accrues,  the  statute  does  not  run  during i 
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the  continuance  of  the  disability,  and  it  has  not  commenced 
to  run  against  the  plaintiff:  Pierce  v.  Dustin^  24  N.  H.  417p 
Little  V.  Downing,  37  Id.  356.  It  is  said  that  the  plaintiff's 
next  friend  was  under  no  disability,  that  he  could  have 
brought  the  action  at  any  time  within  six  years  after  the  right 
of  action  accrued,  and  therefore  the  statute  should  apply  to 
this  case.  It  is  an  answer  to  this  suggestion  that  it  is  the  in- 
fant's action,  and  the  failure  of  the  next  friend  to  bring  suit 
within  six  years  is  no  bar  to  the  plaintiff's  right  of  action: 
Wood  on  Limitation  of  Actions,  476. 

The  motion  for  a  nonsuit  raises  the  question  whether  there 
was  evidence  upon  which  the  jury  could  properly  find  a  ver- 
dict for  the  plaintiff:  Paine  v.  Railway,  58  N.  H.  611.  The 
ground  of  the  action  is,  that  the  defendants  were  guilty  of 
negligence  in  maintaining  a  turn-table  insecurely  guarded, 
which,  being  wrongfully  set  in  motion  by  older  boys,  caused 
an  injury  to  the  plaintiff,  who  was  at  that  time  seven  years 
old,  and  was  attracted  to  the  turn-table  by  the  noise  of  the 
older  and  larger  boys  turning  and  playing  upon  it.  The  turn- 
table was  situated  on  the  defendants'  land,  about  sixty  feet 
from  the  public  street,  in  a  cut  with  high,  steep  embankments 
on  each  side;  and  the  land  on  each  side  was  private  property, 
and  fenced.  It  was  fastened  by  a  toggle,  which  prevented  it& 
being  set  in  motion,  unless  the  toggle  was  drawn  by  a  lever, 
to  which  was  attached  a  switch-padlock,  which,  being  locked, 
prevented  the  lever  from  being  used,  unless  the  staple  was 
drawn.  At  the  time  of  the  accident,  the  turn-table  was  fast- 
ened by  the  toggle,  but  it  was  a  controverted  point  whether 
the  padlock  was  then  locked.  When  secured  by  the  toggle, 
and  not  locked  with  the  padlock,  the  turn-table  could  not  be 
set  in  motion  by  boys  of  the  age  and  strength  of  the  plaintiff. 

Upon  these  facts,  we  think  the  action  cannot  be  maintained. 
The  alleged  negligence  complained  of  relates  to  the  construc- 
tion and  condition  of  the  turn-table,  and  it  is  not  claimed  that 
the  defendants  were  guilty  of  any  active  misconduct  towards 
the  plaintiff.  The  right  of  a  land-owner  in  the  use  of  his  own 
land  is  not  limited  or  qualified  like  the  enjoyment  of  a  right  or 
privilege  in  which  others  have  an  interest,  as  the  use  of  a 
street  for  highway  purposes  under  the  general  law,  or  for  other 
purposes  under  special  license  {Moynihan  v.  Whidden,  143 
Mass.  287),  where  care  must  be  taken  not  to  infringe  upon 
the  iawfal  rights  of  others.  At  the  time  of  his  injury,  the 
plaintiff  was  using  the  defendants'  premises  as  a  play-ground,^ 
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without  right.  The  turn-table  was  required  in  operating  the 
■defendants'  railroad.  It  was  located  on  its  own  land,  so  far 
removed  from  the  highway  as  not  to  interfere  with  the  con- 
venience and  safety  of  the  public  travel,  and  it  was  not  a  trap 
€et  for  the  purpose  of  injuring  trespassers:  Aldrich  v.  Wright, 
63  N.  H.  404;  16  Am.  Rep.  339.  Under  these  circumstances, 
the  defendants  owed  no  duty  to  the  plaintifiF;  and  there  can 
be  no  negligence  or  breach  of  duty  where  there  is  no  act  or 
service  which  the  party  is  bound  to  perform  or  fulfill.  A 
land-owner  is  not  required  to  take  active  measures  to  insure 
the  safety  of  intruders,  nor  is  he  liable  for  an  injury  resulting 
from  the  lawful  use  of  his  premises  to  one  entering  upon  them 
without  right.  A  trespasser  ordinarily  assumes  all  risk  of 
danger  from  the  condition  of  the  premises;  and  to  recover  for 
an  injury  happening  to  him,  he  must  show  that  it  was  wan- 
tonly inflicted,  or  that  the  owner  or  occupant,  being  present 
and  acting,  might  have  prevented  the  injury  by  the  exercise 
of  reasonable  care  after  discovering  the  danger:  Clark  v. 
Manchester,  62  N.  H.;  State  v.  Railroad,  52  Id.  528;  Sweeny  v. 
Railroad,  10  Allen,  368;  87  Am.  Dec.  644;  Morrissey  v.  Rail- 
road, 126  Mass.  377;  30  Am.  Rep.  686;  Severy  v.  Nickerson, 
120  Mass.  306;  21  Am.  Rep.  514;  Morgan  v.  Hallowell,  57  Me. 
375;  Pierce  v.  Whitcomb,  48  Vt.  127;  21  Am.  Rep.  120;  Mc 
Alpin  V.  Powell,  70  N.  Y.  126;  26  Am.  Rep.  555;  St.  Louis  etc. 
R.  R.  Co.  V.  Bell,  81  111.  76;  25  Am.  Rep.  269;  Gavin  v.  Chi- 
cago, 97  111.  66;  37  Am.  Rep.  99;  Wood  v.  School  District,  44 
Iowa,  27;  Oramlich  v.  Wurst,  86  Pa.  St.  74;  27  Am.  Rep.  684; 
€auley  v.  P.  C.  &  St.  Louis  R\j  Co.,  95  Pa.  St.  398;  40  Am. 
Rep.  664;  Gillespie  v.  McGowan,  100  Pa.  St.  144;  45  Am.  Rep. 
365;  Mangam  v.  Atierton,  L.  R.  1  Ex.  239.  The  maxim  that 
a  man  must  use  his  property  so  as  not  to  incommode  his 
neighbor  only  applies  to  neighbors  who  do  not  interfere  with 
it  or  enter  upon  it:  Knight  v.  Ahert,  6  Pa.  St.  472;  47  Am. 
Dec.  478.  To  hold  the  owner  liable  for  consequential  dam- 
ages happening  to  trespassers  from  the  lawful  and  beneficial 
use  of  his  own  land  would  be  an  unreasonable  restriction  of 
his  enjoyment  of  it. 

We  are  not  prepared  to  adopt  the  doctrine  of  Railroad  Co. 
V.  Stout,  17  Wall.  657,  and  cases  following  it,  that  the  owner 
of  machinery  or  other  property  attractive  to  children  is  liable 
for  injuries  happening  to  children  wrongfully  interfering  with 
it  on  his  own  premises.  The  owner  is  not  an  insurer  of  the 
eafety  of  infant  trespassers.     One  having  in  his  possession 
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agricultural  or  mechanical  tools  is  not  responsible  for  injuries 
caused  to  trespassers  by  careless  handling,  nor  is  the  owner 
of  a  fruit-tree  bound  to  cut  it  down  or  inclose  it,  or  to  exorcise 
care  in  securing  the  staple  and  lock  with  which  his  ladder  is 
fastened  for  the  protection  of  trespassing  boys  who  may  be  at- 
tracted by  the  fruit.  Neither  is  the  owner  or  occupant  of 
premises  upon  which  there  is  a  natural  or  artificial  pond,  or  a 
blueberry  pasture,  legally  required  to  exercise  care  in  securing 
hio  gates  and  bars  to  guard  against  accidents  to  straying  and 
trespassing  children.  The  owner  is  under  no  duty  to  a  n)ero 
trespasser  to  keep  his  premises  safe;  and  the  fact  that  the 
trespasser  is  an  infant  cannot  have  the  effect  to  raise  a  duty 
where  none  otherwise  exists.  "  The  supposed  duty  has  regard 
to  the  public  at  large,  and  cannot  well  exist  as  to  one  portion 
of  the  public  and  not  to  another,  under  the  same  circum- 
stances. In  this  respect  children,  women,  and  men  are  upon 
the  same  footing.  In  cases  where  certain  duties  exist,  infanta 
may  require  greater  care  than  adults,  or  a  different  kind  of 
care;  but  precautionary  measures  having  for  their  object  the 
protection  of  the  public  must,  as  a  rule,  have  reference  to  all 
classes  alike  ":  Nolan  v.  New  York  etc.  R.  R.  Co..,  53  Conn.  461. 

There  being  no  evidence  to  charge  the  defendants  with 
negligence,  the  motion  for  a  nonsuit  should  have  been  granted. 

Exceptions  sustained. 

Statute  of  Limttations — Injants.  — An  infant,  thouRh  represented  by 
a  guardian,  when  a  cause  of  action  accrues  may  maintain  an  action  thereon 
at  any  time  within  four  years  after  reaching  her  majority,  under  the  Georgia 
code:  Orimaby  v.  Hudnell,  76  Ga.  378;  2  Am.  St.  Rep.  46,  and  note  47,  as 
to  the  rights  of  an  infant  cestui  que  trust  as  affected  by  the  statute  of  limita- 
tions. 

Trespassers.  —  Dahaqes  are  not  Beooverablb  bt  a  Trespashrr  or 
Mere  Licensee  who  is  injured  by  any  dangerous  machine  or  contrivance  on 
the  land  or  premises  of  another,  unless  such  contrivance  is  one  which  the 
owner  may  not  lawfully  erect  and  use,  or  when  the  injury  ia  inflicted  will- 
fully, or  through  gross  negligence  of  the  land-owner:  Oalveston  Oil  Co.  v. 
Morton,  70  Tex.  400;  8  Am.  St.  Rep.  611,  and  note  616;  Sweeny  v.  Old 
Colony  etc.  R.  H.  Co.,  10  Allen,  368;  87  Am.  Dec.  644,  and  notes  682,  668. 
Compare  Knight  v.  Abert,  6  Pa.  St.  472;  47  Am.  Dec.  478,  and  note  479,  a« 
to  land-owner's  liability  for  injuries  to  trespassing  animals.  Except  at  pub- 
lic crossings,  a  railway  company  owes  no  duty  to  a  young  child  on  its  track: 
Cauley  v.  Pittsburgh  etc.  Ji'y  Co.,  95  Pa.  St.  398;  40  Am.  Rop.  664,  and  not« 
6G7-670.  A  municipal  corporation  maintaining  a  swing  bridge  in  one  of  it* 
streets,  keeping  the  same  safe  to  persons  using  ordinary  care,  is  not  bound 
to  erect  barriers  or  keep  watchmen  for  the  protection  of  young  children 
playing  about  the  same  without  the  l<nowlodge  of  their  parentc:  Oavin  r. 
City  qf  Chicago,  97  111.  06;  37  Am.  Rep.  99. 
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Smith  v.  Ossipee  Yalley  Ten  Cent  Savings 
Bank.  Ossipee  Valley  Ten  Cent  Savings 
Bank  v.  Smith. 

[64  New  Hahpshibk,  228.J 
Out  by  Deposit  of  Money  in  Savings  Bank. — Deposit  of  money  in  a 
bank  by  a  father  in  the  name  of  his  daughter,  with  the  intention  that 
such  deposit  shall  take  effect  as  a  gift  to  her,  subject  to  his  right  to  the 
income  while  he  lived,  and  to  his  wife's  right  of  taking  such  income  for 
her  life,  if  she  survived  him,  is  a  valid  gift  of  such  moneys  to  the  daugh- 
ter if  she,  upon  being  informed  of  the  deposit  and  its  purpose,  assents 
thereto,  although  the  father  retains  the  deposit-book  during  his  life  tO' 
enable  him  to  draw  the  income. 

Assumpsit  by  the  administratrix  of  James  Smith  to  recover 
for  a  deposit  of  moneys  in  the  defendant  bank,  made  by  the  de- 
cedent in  the  name  of  his  daughter,  Huldah  T.  Smith.  There 
was  also  a  second  suit,  in  the  nature  of  a  bill  of  interpleader, 
to  determine  to  whom  the  bank  should  make  payment  of  such 
deposit.  The  decedent,  in  1871,  deposited  in  the  name  of  his 
daughter,  Huldah,  $450,  and  at  various  dates  afterwards  made 
further  deposits  to  the  same  account,  and  withdrew  various 
dividends.  The  deposit-book  was  issued  in  the  name  of  the 
daughter.  The  father,  at  the  time  of  making  the  deposit, 
made  no  statement  to  the  bank  with  respect  to  his  intention 
other  than  the  direction  that  the  deposit  be  placed  in  the 
name  of  his  daughter.  About  three  years  after  making  the 
first  deposit,  he  told  his  daughter  that  he  had  made  the  de- 
posit for  her,  but  that  he  should  take  the  income  while  he 
lived,  and  desired  that  his  wife,  if  she  should  survive  him, 
should  have  the  income  during  the  remainder  of  her  life.  At 
this  time  he  showed  the  deposit-book  to  his  daughter;  she 
took  it,  saw  the  entries  in  her  name,  and  assented  thereto; 
but  the  book  was  never  delivered  to  her.  The  decedent,  in 
1871,  executed  a  document  intended  as  a  will,  in  which  he  pur- 
ported to  give  to  his  daughter  the  sum  which  he  had  deposited 
in  the  defendant  bank  in  her  name.  This  document  failed  to 
take  effect  as  a  will,  because  not  sealed.  It  was  oflfered  in  evi- 
dence in  the  present  action  for  the  purpose  of  proving  that  no 
gift  of  the  deposit  had  been  made  to  the  daughter.  The  ques- 
tions of  its  admissibility  and  legal  eflfect  were  reserved  for  the 
opinion  of  the  court. 

George  B.  French^  for  the  daughter. 

/.  Hohbs  and  E.  A.  Hibbard^  for  the  administratrix. 
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Bingham,  J.  If  A  places  money  for  B  in  a  bank,  taking  a 
deposit-book  for  it  in  his  name,  and  subsequently  notities  him 
of  the  credit,  and  that  he  intended  it  as  a  gift,  which  B  ac- 
cepts, does  this  vest  the  title  in  him,  and  divest  A  of  all  titlfr 
and  possession  of  it,  if  he  retains  the  deposit-book?  In  Bias- 
del  V.  Locke,  52  N.  H.  238,  a  bill  in  equity  by  the  administra- 
tor of  the  donor  against  the  bank  and  the  donee  to  recover  a 
deposit  on  similar  facts,  though  less  favorable  to  the  defend- 
ants, it  was  held  "that  the  deposit  created  a  trust  in  the  bank 
in  favor  of  B,  and  that  upon  information  of  what  had  been 
done  being  conveyed  by  A  to  B,  and  acceptance  by  B,  her 
title  to  the  money  became  absolute,  although  there  was  no 
delivery  of  the  deposit-book."  The  failure  to  deliver  the 
deposit-book  did  not  make  the  transaction  an  executory  in- 
stead of  an  executed  trust  and  perfected  gift. 

In  the  case  at  bar,  the  father  of  the  defendant,  Huldah,  de- 
posited in  the  bank  in  her  name,  before  her  marriage,  the 
money  in  controversy.  He  made  no  declaration  to  the  bank 
other  than  to  direct  the  deposit  in  his  daughter's  name  and 
receive  the  deposit-book.  He  intended,  however,  the  deposit 
as  a  gift  to  her,  subject  to  his  taking  the  income  while  he  lived, 
and  to  his  wife's  taking  it  for  her  life  if  she  survived  him.  He 
afterwards  showed  the  deposit-book  to  his  daughter;  she  saw 
the  entry,  and  he  informed  her  of  the  gift,  and  she  accepted 
it,  he  retaining  the  book  during  his  life  to  enable  him  to  draw 
the  income.  We  understand  the  case  to  find  that  the  father 
intended,  at  the  time  of  making  the  deposit,  to  make  a  pres- 
ent gift  to  his  daughter,  subject  to  the  taking  of  the  income,. 
unless  the  evidence  of  the  imperfectly  executed  will  was  in; 
law  conclusive.  The  will  was  not  conclusive  evidence,  even  if 
competent,  on  the  question,  and  the  case  stands  on  the  finding 
of  the  court  on  all  the  evidence,  including  the  will.  The  ad- 
ministratrix of  James  Smith,  the  father,  claims  that  the  trans- 
action was  in  the  nature  of  a  testamentary  disposition  of  the 
property,  not  in  accordance  with  the  statute  of  wills:  BartUtt 
V.  Remington,  59  N.  H.  366. 

There  is,  however,  a  marked  distinction  between  this  case  and 
that  of  Bartlett  v.  Remington,  supra.  In  that  case  the  deposit 
was  made  in  the  name  of  the  person  making  it,  for  Sarah 
Sturoc,  on  the  trust  that  the  depositor  was  to  hold  the  title 
and  the  power  to  dispose  of  the  property  so  long  as  she  lived, 
and  then  what  was  left  was  to  go  to  Sarah.  This  was  held  to 
be  an  executory  trust,  not  an  executed  one.     In  this  case  the 
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money  was  deposited  in  the  name  of  a  third  party,  the  de- 
positor intending  to  make  a  present  gift  of  it,  subject  to  the 
taking  of  the  income.  To  establish  a  valid  gift,  a  delivery  of 
the  subject-matter  to  the  donee  or  to  some  person  for  him,  so  as 
to  divest  the  title  and  possession  of  the  donor,  must  be  shown; 
and  the  inquiry  is,  whether  a  valid  gift  in  prsesenti  can  be 
made  of  money,  subject  to  the  right  of  the  donor  to  take  the 
income.  Such  a  gift,  we  think,  may  be  made  by  a  proper 
transfer  to  a  trustee;  and  the  question  is,  whether  the  facts  of 
this  case  present  such  a  transfer.  If  A  deposits  money  in  B's 
name,  without  his  knowledge,  intending  it  as  a  gift,  it  is  not 
perfected,  as  the  assent  of  both  parties  is  necessary:  Peirce 
V.  Burroughs,  58  N.  H.  302.  But  when  B  is  notified  of  the 
gift,  and  accepts  it,  his  legal  title  to  the  money  is  perfected, 
and  if  not  paid  on  demand,  he  may  maintain  ,his  action  at 
law  to  recover  it.  A  could  have  no  action  for  the  money, 
either  at  law  or  in  equity,  as  all  title  and  right  of  possession 
have  passed  from  him.  Again,  if  A  deposits  money  in  B's 
name  to  his  credit,  intending  it  as  a  present  gift,  but  to  re- 
main in  the  bank  during  the  lives  of  A  and  his  wife  and  that 
of  the  survivor,  subject  to  the  income  being  taken  by  them, 
the  bank  takes  the  money  on  the  trust  to  hold  it  for  the  term, 
pay  the  income  to  A  and  wife,  or  the  survivor,  during  the  term, 
and  at  the  close  pay  the  principal  sum  to  B,  and  when  B  is 
notified  of  the  gift,  and  accepts  it  with  its  burdens  and  con- 
ditions, a  title  to  the  principal  is  perfected  in  him,  subject  to 
the  equitable  right  of  A  and  wife  to  take  the  income.  A's 
title  and  possession,  and  all  right  to  a  title  or  the  possession 
of  the  principal,  is  as  entirely  divested  at  the  moment  of  the 
acceptance  as  if  it  were  to  be  paid  by  the  bank  to  B  on  de- 
mand. It  is  an  executed,  perfected  gift  as  to  A.  He  has 
delivered  the  money  to  the  bank;  his  dominion  and  power  to 
revoke  are  gone.  His  situation  is  not  dissimilar  to  what  it 
would  have  been  had  he  given  the  mone}'^  accompanied  by  an 
unqualified  delivery  to  B,  vesting  the  title  and  possession  in 
him  on  B's  undertaking  to  account  to  A  for  the  income  he 
might  receive  from  it  during  the  term, — the  important  differ- 
ence being  that  the  payment  of  the  income  to  Smith  and  wife 
is  secured  and  made  through  a  trustee, — practically,  at  least, 
the  safer  way. 

Just  what  it  is  necessary  to  do  to  pass  the  title  to  money 
through  the  intervention  of  a  savings  bank  the  authorities  do 
not  agree  in  the  difi'erent  states,  and  often  in  the  same  state, 
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and  it  would  be  a  diflBciilt  task  to  reconcile  them.  The  doc- 
trine of  Blasdel  v.  Locke,  supra,  is  not  supported  in  all  of  its 
positions  by  all  of  tlie  authorities,  but  wo  see  no  good  reasons 
for  departing  from  it,  and  think  it  supports  the  conclusions  to 
which  we  have  arrived.  The  following  authorities  discuss 
the  questions  involved  in  this  case:  Scott  v.  Bank,  140  Mass. 
157,  165;  Davis  v.  Ney,  125  Id.  590;  28  Am.  Rep.  272;  Oer- 
rish  \. Institution,  128  Mass.  159;  35  Am.  Rep.  365;  Turnery. 
Estabrook,  129  Mass.  425;  37  Am.  Rep.  371;  Idev.  Pierce,  134 
Mass.  260;  Eastman  v.  Bank,  136  Id.  208;  Sherman  v.  Bank, 
138  Id.  581;  Nutt  v.  Morse,  142  Id.  1;  Curtis  v.  Bank,  77  Me. 
151;  52  Am.  Rep.  750;  Marston  v.  Marston,  64  N.  H.  146; 
Robinson  v.  Ring,  72  Me.  140;  39  Am.  Rep.  308;  Martin  v. 
Funk,  75  N.  Y.  134;  31  Am.  Rep.  446;  Young  v.  Young,  80 
N.  Y.  422;  36  Am.  Rep.  634;  Willis  v.  Smyth,  91  N.  Y.  297; 
Mabie  v.  Bailey,  95  Id.  206;  Burton  v.  Bank,  52  Conn.  398; 
52  Am.  Rep.  602;  Minor  v.  Rogers,  40  Conn.  512;  16  Am,  Rep. 
69;  Camp's  Appeal,  36  Conn.  88;  4  Am.  Rep.  39;  Millspaugh 
V.  Putnam,  16  Abb.  Pr.  380;  Gardner  y.  Merritt,  32  Md.  78;  3 
Am.  Rep.  115;  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep. 
447;  Taylor  \.  Henry,  48  Md.  550;  30  Am.  Rep.  486,  489; 
Howard  v.  Bank, iOVt  597;  Pope  v.  Bank,  56  Vt.  284;  48  Am. 
Rep.  781;  Marcy  v.  Amazeen,  61  N.  H.  131;  60  Am.  Rep.  320. 
Decree,  that  the  plaintiff  in  the  bill  of  interpleader  pay  the 
income  of  the  deposit  to  Mrs.  Smith  during  her  life,  and  at  her 
death  the  principal  to  Huldah  F.  Emerson.  In  the  suit  at 
law,  judgment  for  the  defendant.  The  cost  will  be  adjusted 
at  the  trial  term. 


Gnrs.  —  As  to  what  is  essential  to  make  a  valid  gift  eauaa  mortis,  see 
note  to  Appeal  of  Walsh,  9  Am.  St.  Rep.  87,  88;  and  compare  the  following 
cases:  Burton  v.  Bridgeport  Savings  Bank,  52  Conn.  .398;  52  Am.  Rep.  602| 
Curtis  V.  Portland  Savings  Bank,  77  Me.  151;  52  Am.  Rep.  750;  Pope  v.  Bur- 
lington  Savings  Bank,  56  Vt.  284;  48  Am.  Rep.  781,  and  note  787-790;  Rob- 
inson V.  Bing,  72  Mo.  140;  39  Am.  Rep.  .308,  and  note  310,  311;  Taylor  v. 
Henry,  48  Md.  550;  30  Am.  Rep.  486;  Davis  v.  Ney,  125  Mass.  590;  28  Am, 
Rep.  272;  Ray  v.  Simmons,  11  R.  I.  266;  23  Am.  Rep.  447,  and  note  451, 
453;  Gardner  v.  Merritt,  32  Md.  78;  3  Am.  Rep.  115;  all  of  which  are  more  or 
less  analogous  to  the  principal  caae. 
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Eckstein  v.  Downing. 

f64  Nbw  Hampshire,  248.] 

SpEOino  Perfobmancb  ov  a  Conteact  kespecting  Personal  Propertt 
will  not  ordinarily  be  enforced  in  equity  unless  an  adequate  remedy  at 
law  cannot  be  had. 

Specific  Performance  will  not  be  Decreed  op  Contracts  fob  the 
Sale  of  Stocks  in  Private  Corporations  where  the  breach  of  the 
contract  is  capable  of  exact  compensation  in  damages.  Hence  spccifio 
performance  was  refused  where  the  plaintiff  had  agreed  to  sell  a  yacht 
and  the  defendant  to  pay  therefor  a  certain  number  of  shares  of  stock  of 
a  designated  corporation,  there  being  no  evidence  tending  to  show  that 
plaintiff  had  any  wish  or  reason  to  become  the  owner  of  such  stock  rather 
than  of  any  other  stock  of  equal  value,  or  that  he  would  not  have  agreed 
to  take  any  other  stock  of  equal  value  in  payment  of  the  yacht,  or  a  sum 
of  money  equal  to  that  value. 

Specific  Performance  —  Mutuality  op  Remedy.  —  The  fact  that  on© 
party  to  a  contract  is  entitled  to  have  a  specific  performance  of  such  con- 
tract decreed  by  a  court  of  equity  does  not  entitle  the  adverse  party  to  a 
.  decree  of  specific  performance  in  his  favor  if  a  breach  of  the  contract 
may  be  adequately  compensated,  so  far  as  he  is  concerned,  by  the  pay- 
ment of  a  sum  of  money. 

Bill  in  equity  to  enforce  specific  perfennance  of  a  contract. 

/.  H.  S.  Frink  and  Calvin  Page^  W.  M.  Ramsey  and  E.  H. 
Pendleton,  for  the  plaintiff. 

Chase  and  Streeter,  for  the  defendant. 

Smith,  J.  The  plaintiff  agreed  to  sell  to  the  defendant  his 
yacht,  claimed  and  admitted  for  the  purpose  of  the  question 
of  jurisdiction  to  be  worth  six  thousand  dollars,  for  sixty 
shares  of  stock  in  the  Abbot-Downing  Company,  found  to  be 
worth  three  thousand  six  hundred  dollars.  This  executory 
contract,  entered  into  August  14, 1884,  was  rescinded  six  days 
afterwards  by  the  defendant's  guardian.  The  plaintiff  seeks 
to  enforce,  and  the  defendant  resists,  specific  performance  of 
the  contract.  Equity  does  not  ordinarily  interpose  to  enforce 
specific  performance  of  a  contract  lespecting  personal  property 
unless  an  adequate  remedy  at  law  cannot  be  had:  Hill  v.  Bank, 
44  N.  H.  567,  568.  If  in  this  case  the  contract  had  been  that 
the  defendant  should  pay  for  the  yacht  in  money,  the  plain- 
tiff could  not  maintain  a  bill  for  specific  performance  without 
showing  that  his  remedy  by  an  action  at  law  was  inadequate: 
Noyes  v.  Marsh,  123  Mass.  286,  and  cases  cited.  His  measure 
of  damages  would  be  the  difference  between  the  value  of  the 
property  at  the  time  of  the  breach  of  the  contract  and  the 
price  fixed  by  the  contract.    We  do  not  see  that  the  result  is 
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different  because  payment  was  stipulated  to  be  made  in  shares 
of  a  corporation.  If  the  value  of  the  stock  be  regarded  as  the 
contract  price  of  the  yacht,  the  question  still  is,  How  much 
are  the  plaintiff's  damages  by  reason  of  the  defendant's  re- 
fusal to  purchase  his  yacht? 

It  is  not  shown  that  an  award  of  damages  for  the  breach  of 
the  contract  will  not  do  exact  justice  between  the  parties.  The 
general  rule  in  regard  to  contracts  for  the  sale  of  stocks  may 
be  stated  to  be,  that  specific  performance  will  not  be  decreed, 
because  such  contracts  are  capable  of  exact  compensation  in 
damages:  2  Story's  Eq.  Jur.,  sec.  724.  This  rule  is  especially 
true  of  contracts  for  the  sale  of  government  stocks  or  bonds, 
which  are  always  readily  purchasable  at  their  market  value. 
Specific  petformance  of  contracts  for  the  sale  of  stocks  in  purely 
private  corporations,  such  as  banking,  mining,  manufacturing, 
and  commercial  companies,  has  sometimes  been  decreed  upon 
the  ground  that  damages  at  law  do  not  furnish  an  adequate 
remedy  for  the  breach.  In  Cushman  v.  Thayer  Mfg.  Co.,  76 
N.  Y.  368,  32  Am.  Rep.  315,  stress  was  put  upon  the  fact  that 
the  controlling  motive  of  the  purchaser  may  have  been  that 
the  real  worth  of  the  stock  may  consist  in  the  prospective  rise 
which  he  anticipates  might  follow,  or  that  his  desire  was  to 
hold  the  stock  as  a  permanent  investment.  See  also  White  v. 
Schuyler,  1  Abb.  Pr.,  N.  S.,  300.  The  criterion  whether  there 
is  an  adequate  remedy  at  law  has  been  said  to  depend  upon 
the  fact  of  the  purchasability  in  the  market  of  the  stock  con- 
tracted for:  22  Am.  Law  Reg.,  N.  S.,  489,  500.  The  authorities, 
however,  are  conflicting.  In  FolVs  Appeal,  91  Pa.  St.  434,  36 
Am.  Rep.  671,  decided  in  1879,  Payson,  J.,  said:  "I  know  of 
no  instance  in  this  state  in  which  a  court  of  equity  has  de- 
creed specific  performance  of  a  sale  of  stock."  In  Todd  v. 
Taft,  7  Allen,  371,  the  point  that  the  plaintiff  had  an  an  ade- 
quate remedy  at  law  was  not  raised.  In  Cud  v.  Rutter,  1 
P.  Wms.  570,  a  decree  for  specific  performance  of  a  contract 
to  deliver  South  Sea  stock  was  denied,  because  the  plaintiff 
might  buy  of  any  other  person,  and  be  no  more  out  of  pocket 
than  if  the  stock  were  delivered  to  him  according  to  the  agree- 
ment. In  Cappur  v.  Harris,  Bunb.  135,  the  plaintiff  was  left 
to  his  remedy  at  law.  But  in  Nutbrown  v.  Thornton,  10  Ves. 
161,  and  in  Mason  v.  Armitage,  13  Id.  37,  specific  performance 
was  decreed.  In  Ross  v.  Union  Pacific  K'y  Co.,  Woolw.  26,  Mil- 
ler, J.,  said  he  saw  no  sound  reason  for  any  distinction  between 
shares  of  the  defendant  company  and  government  stocks,  and 
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that  the  rule  in  regard  to  them  should  be  the  same.     In  Ashe 
V.  Johnson,  2  Jones  Eq.  149,  specific  performance  was  decreed 
And  see  2  Story's  Eq.  Jur.,  13th  ed.,  sec.  767  a,  note  a. 

There  are  many  other  cases  bearing  more  or  less  directly 
upon  the  question,  of  which  it  is  unnecessary  to  speak  in  de- 
tail. We  do  not  hold  that  specific  performance  of  a  contract 
for  the  sale  of  stock,  or  shares  in  a  manufacturing  corporation, 
cannot  be  decreed  under  any  circumstances,  but  this  case 
comes  within  the  general  rule  that  equity  jurisdiction  for  en- 
forcing such  performance  is  based  on  a  want  of  adequate  rem- 
edy at  law.  The  stock  of  the  Abbot-Downing  Company  is  not 
commonly  offered  for  sale,  and  actual  sales  are  very  rare.  The 
plaintiff"  may  be  unable  to  purchase  an  equal  number  of  shares 
for  the  same  price.  But  there  is  no  evidence  tending  to  show 
that  he  had  any  wish,  or  reason  for  wishing,  to  become  the 
owner  of  the  Abbot-Downing  Company  stock  rather  than  any- 
other  stock  of  equal  pecuniary  value,  or  that  he  would  not 
have  agreed  to  take  any  other  stock  of  equal  value  in  payment 
of  the  yacht,  or  a  sum  of  money  equal  to  that  value:  3  Par- 
eons  on  Contracts,  370,  371. 

The  plaintiff"  contends  that  the  defendant  can  maintain  a 
bill  for  specific  performance  of  the  contract  in  regard  to  the 
sale  of  the  yacht,  and  may  therefore  be  compelled  specifically 
to  perform  the  same  contract;  in  other  words,  he  invokes  the 
aid  of  the  rule  of  mutuality  of  remedy.  It  is  said  in  some  of 
the  text-books  that  equity  interferes  to  decree  specific  perform- 
ance of  a  contract  where  the  remedy  is  mutual:  2  Story's  Eq. 
Jur.,  sec.  723;  Pomeroy  on  Specific  Performance,  sec.  165; 
Adams's  Equity,  80;  Batten  on  Specific  Performance,  66. 
Parsons  says  the  meaning  of  the  rule  is  not  very  clear,  nor  is 
it  easy  to  make  a  satisfactory  classification  of  the  cases  in 
which  it  has  been  announced  as  the  ground  of  decision:  3  Par- 
sons on  Contracts,  6th  ed.,  409,  note  t.  It  has  been  held  in 
England  that  an  infant  cannot  maintain  a  suit  for  specific 
performance  of  a  contract,  because  the  remedy  is  not  mutuah 
Flight  V.  Bolland,  4  Russ.  298.  The  same  reason  may  not 
exist  in  this  state:  Hall  v.  Butterjield,  59  N.  Hv  354;  47  Am. 
Rep.  209;  Bartlett  v.  Bailey,  59  N.  H.  408.  So  where  the 
plaintiff"  is  insolvent,  or  is  a  servant  employed  to  perform  ser- 
vices of  trust,  it  has  been  held  he  cannot  maintain  such  a  bill: 
3  Parsons  on  Contracts,  409,  note  t.  But  these  are  cases  where 
the  remedy  is  not  mutual,  because  the  parties  do  not  stand  on 
an  equal  footing. 
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Equity  will  decree  performance  of  a  contract  for  land,  be- 
cause the  damages  recoverable  at  law  may  not  be  a  complete 
remedy  for  the  purchaser,  to  whom  the  land  may  have  a  pecu- 
liar and  special  value:  2  Story's  Eq.  Jur.,  sec.  717.  And  the 
cases  are  numerous  where  the  vendor  has  maintained  a  bill 
for  the  specific  performance  of  a  contract  for  land,  and  to  com- 
pel payment  of  the  purchase-money:  Ewins  v.  Gordon,  49 
N.  H.  444.  Equity  compels  specific  performance  in  favor  of 
the  vendor,  not  on  the  ground  of  mutuality  of  remedy,  but 
because  compensation  in  damages,  measured  by  the  difierence 
in  price,  as  ascertained  by  the  market  value  and  by  the  con- 
tract, is  not  regarded  as  adequate  indemnity  for  the  non-fulfill- 
ment of  the  contract:  Jones  v.  Newhall,  115  Mass.  244,  248; 
Old  Colony  R.  R.  v.  Evans,  6  Gray,  25;  66  Am.  Dec.  "394.  In 
the  English  courts,  the  doctrine  of  equitable  conversion  is  held 
to  be  an  additional  ground  for  exercising  chancery  jurisdic- 
tion to  compel  specific  performance  of  contracts  for  the  sale  or 
purchase  of  land:  Fry  on  Specific  Performance,  sec.  23. 

The  rule  of  mutuality  of  remedy  is  of  English  origin:  1 
Spence's  Eq.  Jur.  220,  note  /;  3  Parsons  on  Contracts,  350, 
note  a.  In  that  country,  there  is  no  limitation  upon  the  juris- 
diction of  their  chancery  courts,  except  so  far  as  it  is  fixed 
and  defined  by  usage.  For  no  other  reason,  apparently,  than 
the  arbitrary  one  that  the  remedy  should  be  mutual,  the  rule 
became  established  that  either  party  might  maintain  a  bill  for 
specific  "performance  if  the  other  could,  although  the  party 
bringing  the  bill  could  have  no  other  relief  than  the  recovery 
of  the  same  amount  of  money  or  damages  as  would  be  recov- 
ered in  a  suit  at  law:  Hall  v.  Warren,  9  Ves.  605;  Walker  v. 
Eastern  Counties  E'y,  6  Hare,  594;  Kenney  y.Wexham,  Q. Madd. 
355.  In  Massachusetts,  the  jurisdiction  of  their  court  to  de- 
cree specific  performance  of  a  contract  is  limited  to  cases 
where  "  the  parties  have  not  a  plain,  adequate,  and  complete 
remedy  at  common  law."  Neither  in  that  state  nor  in  Penn- 
sylvania does  the  English  rule  of  mutuality  of  remedy  seem 
to  be  followed  in  its  fullest  extent:  Jones  v.  Newhall,  115  Mass. 
244,  251;  Kauffman's  Appeal,  55  Pa.  St.  383.  It  may  be  found 
upon  examination  that  much  of  the  obscurity  in  the  cases 
upon  the  subject  is  due  to  the  failure  to  recognize  the  difier- 
ence in  the  chancery  powers  of  the  courts  of  the  different 
states.  One  learned  writer  says  the  arguments  in  support  of 
the  rule  "  are  often  mere  repetitions  of  time-honored  verbal 
formulas,  which,  when  closely  analyzed,  are  found  to  have 
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little  or  no  real  force  and  meaning":  Pomeroy  on  Specific  Per- 
formance, sec.  169,  note  1;  see  also  Walker  v.  Eastern  Counties 
M'y,  6  Hare,  594,  602;  Kenney  v.  Wexham,  6  Madd.  355,  357; 
•Withy  V.  Cottle,  1  Sim.  &  St.  174;  Adderley  v.  Dixon,  1  Id. 
'607;  Cogent  v.  Gibson,  33  Beav.  557.  Although  equity  has 
always  existed  as  a  part  of  the  common  law  in  New  Hamp- 
shire (  Wells  V.  Pierce,  27  N.  H.  503,  512;  Penhallow  v.  Kimball, 
61  Id.  596,  598),  it  has  never  been  held,  so  far  as  we  are  aware, 
that  a  party  is  entitled  to  a  decree  for  specific  performance 
without  regard  to  the  fact  whether  his  remedy  at  law  is  plain, 
adequate,  and  complete,  merely  because  the  other  party  would 
be  entitled  to  it  if  he  should  ask  for  it.  We  do  not  say,  how- 
ever, that  cases  may  not  arise  where  equity,  upon  the  principle 
of  even-handed  dealing,  may  not  afford  the  relief  of  specific 
performance  under  such  circumstances.  The  rule  appears  to 
have  been  applied  with  greater  strictness  in  the  older  than  in 
the  later  decisions.  "  Indeed,  the  rule,  so  far  as  it  relates  to 
the  mutuality  of  the  remedy  alone,  is  evidently  based  upon  no 
principles  of  abstract  right  and  justice,  but  at  most  upon  no- 
tions of  expediency":  Pomeroy  on  Specific  Performance,  sec. 
169,  note  1.  A  technical  rule  is  or  should  be  subordinate  to 
the  general  inquiry  whether  a  party  requires  other  and  better 
relief  than  a  suit  at  law  can  give. 

The  rule,  however,  is  far  from  being  universal.  Specific 
performance  of  contracts  in  regard  to  personal  property  is  de- 
creed only  where  the  vendor  stands  in  need  of  the  specific  re- 
lief which  a  court  of  equity  only  can  give:  Kauffman^s  Appeal, 
55  Pa.  St.  383;  City  of  Memphis  v.  Brown,  20  Wall.  289.  In- 
deed, in  this  respect,  there  is  no  distinction  between  real  es- 
tate and  personal  estate:  2  Story's  Eq.  Jur.,  sec.  717.  Hence 
it  is  a  well-established  rule  that  relief  by  a  decree  for  specific 
performance  of  a  contract  is  not  a  matter  of  right  in  either 
party,  but  rests  in  the  discretion  of  the  court:  Pickering  v. 
Pickering,  38  N.  H.  400;  Eastman  v.  Plumer,  46  Id.  464;  Wil- 
lard  V.  Tayloe,  8  Wall.  557.  The  discretion  to  be  exercised, 
however,  is  not  of  an  arbitrary  and  capricious  character,  but, 
in  the  language  of  Story,  "that  sound  and  reasonable  discre- 
tion which  governs  itself  so  far  as  it  may  by  general  rules 
and  principles,  and  at  the  same  time  grants  or  withholds  re- 
lief, according  to  the  circumstances  of  each  particular  case, 
when  those  rules  and  principles  will  not  furnish  any  exact 
measure  of  justice  between  the  parties.  On  this  account  it  is 
not  possible  to  lay  down  rules  or  principles  which  are  of  abso- 
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lute  obligatiou  and  authority  in  all  cases":  2  Story's  Eq.  Jur., 
sec.  742.  The  question  of  discretion  is  a  question  of  fact,  and 
the  question  of  fact  often  is  the  adequacy  of  the  remedy  at 
law  under  the  circumstances  of  a  particular  case. 

Equity  enforces  specific  performance  when  there  is  no  ade- 
quate remedy  at  law.  This  is  the  ground  of  this  branch  of 
equity  jurisdiction,  and  it  is  not  consistent  with  the  test  of 
mutuality  of  remedy.  When  payment  is  to  be  made  in 
money,  mutuality  of  remedy  is  not  the  test  for  the  right  to 
this  remedy;  and  when  the  exchange  on  one  side  differs 
neither  in  purpose  nor  reason  from  a  sale  for  money,  the 
remedy  of  specific  performance  need  not  be  mutual.  The 
mutuality  required  is  that  which  is  necessary  for  creating  a 
contract  enforceable  on  both  sides  in  some  manner  {Ewins  v. 
Gordon,  49  N.  H.  444,  457),  but  not  necessarily  enforceable  on 
both  sides  by  specific  performance.  In  this  case,  the  ex- 
change on  the  side  of  the  defendant  differs  neither  in  purpose 
nor  reason  from  a  sale  for  money.  The  plaintiff  was  bene- 
fited, not  injured,  by  the  defendant's  breach  of  the  contract. 
Specific  performance  is  a  remedy  decreed  only  in  case  of  want 
of  adequate  relief  at  law.  Here  there  is  no  such  want,  and 
equity  does  not  require  a  remedy  by  which  the  plaintiff  would 
be  injured  to  the  amount  of  two  thousand  four  hundred  dol- 
lars. But  if  the  plaintiff  was  injured  by  the  breach,  it  is  not 
found  as  a  fact,  nor  can  it  be  inferred  as  matter  of  law  from 
the  facts,  that  the  plaintiff's  remedy  at  law  is  not  convenient 
and  complete;  and  for  this  reason  the  bill  cannot  be  main* 
tained. 

Bill  dismissed. 

Specipio  Performance.  —  Specific  performance  of  a  contract  to  sell  shares 
of  a  national  bank  will  not  be  enforced  where  it  appears  that  the  shares  were 
designed  to  give  control  of  the  bank;  and  it  is  very  questionable  whether 
such  a  contract  would  be  enforced  even  if  it  were  a  lawful  contract,  and  not 
against  public  policy:  Foil's  Appeal,  91  Pa.  St.  434;  36  Am.  Rep.  671,  and 
note  674. 

Specific  Performance  of  a  Written  Contract  of  Sale  at  the  instance 
of  the  vendor,  when  all  that  is  to  be  done  by  the  vendee  is  the  payment  of 
the  money,  for  which  the  vendor  may  maintain  an  action  at  law,  will  not  be 
enforced  in  equity:  Jones  v.  NewJuUl,  115  Mass.  244;  15  Am.  Rep.  97;  com- 
pare note  to  Old  Colony  li.  R.  Corp.  v.  Evans,  66  Am.  Deo.  405;  note  to 
Adams  v.  Messenger,  9  Am.  St.  Rep.  6S4. 
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Notes  v,  Bosoawen. 

r64  New  Hampshire,  86LJ 
KEOLiaENCE  or  Driver  of  a  Vehicle  is  not  Imputed  to  a  Passenger 
THEREIN  when  the  passenger  is  free  from  personal  negligence,  and  has  no 
control  over  the  driver,  and  has  not  been  guilty  of  any  want  of  care  ii^ 
his  selection. 

Action  on  the  case  to  recover  from  injuries  suffered  from  a- 
defect  in  the  highway.  The  plaintiff  was  riding  in  a  carriage 
whicli  her  brother-in-law  was  driving  at  the  time  the  accident 
occurred,  and  it  was  claimed  that  his  negligence,  united  with 
the  negligence  of  the  defendant,  was  the  cause  of  the  injury- 
complained  of.  The  court  instructed  the  jury  that  if  either 
the  plaintiff  or  her  brother-in-law,  the  driver,  did  not  exercise 
ordinary  care,  and  if,  by  the  exercise  of  such  care,  the  plain- 
tiff would  have  escaped  injury,  the  verdict  should  be  for  the 
defendants. 

D.  F.  Dudley,  for  the  plaintiff. 

W.  Q.  Buxton,  and  Chase  and  Streeter,  for  the  defendants. 

Clark,  J.  The  case  raises  the  question,  whether  a  person 
who  is  guilty  of  no  personal  negligence,  receiving  an  injury 
while  riding  in  the  carriage  of  another,  caused  by  a  defect  in 
the  highway  and  the  carelessness  of  the  driver  over  whom  he 
has  no  control,  is  prevented  by  the  negligence  of  the  driver 
from  recovering  against  the  town;  whether  the  negligence  of 
the  driver  of  a  carriage  is  a  defense  to  an  action  brought  by 
a  passenger  personally  free  from  fault  for  the  recovery  of  dam- 
ages for  an  injury  happening  from  a  defective  highway.  Upon 
the  question  whether  the  negligence  of  the  driver  or  manager 
of  a  carriage  is  imputable  to  a  passenger,  the  authorities  are 
conflicting. 

In  the  leading  English  case  of  Thorogood  v.  Bryan,  8  Com. 
B.  115,  a  passenger  in  alighting  from  an  omnibus  was  thrown 
down  and  injured  by  the  negligent  management  of  another 
omnibus,  and  it  was  held  that  an  action  could  not  be  main- 
tained against  the  owner  of  the  latter,  if  the  driver  of  the 
omnibus  in  which  the  passenger  was  riding,  by  the  exercise  of 
proper  care  and  skill,  might  have  avoided  the  accident  which 
caused  the  injury.  Although  this  case  has  been  criticised  by 
English  judges,  we  are  not  aware  that  it  has  been  overruled 
in  the  English  courts;  and  in  Armstrong  v.  Lancashire  and 
Yorkshire  R'y  Co.,  L.  R.  10  Ex.  47,  decided  in  1875,  it  was  fol- 
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lowed  and  approved.  In  the  latter  case,  the  plaintiflf  was 
injured  by  a  collision  of  a  train  of  the  London  and  North- 
western Railway  Company,  on  which  he  was  a  passenger,  with 
some  coal-cars  of  the  defendant  company.  The  jury  found 
that  the  collision  was  caused  by  the  joint  negligence  of  the 
London  and  Northwestern  company  and  the  defendants;  and 
it  was  held  that  the  plaintiflf  was  so  far  identified  with  the 
London  and  Northwestern  company  that  he  could  not  recover: 
12  Moak's  Eng.  Rep.  508. 

In  this  country,  the  doctrine  of  Thorogood  v.  Bryan,  supra^ 
has  been  approved  and  followed  in  some  states,  and  in  others 
it  has  been  questioned  and  its  soundness  denied.  The  weight 
of  authority  seems  to  be  against  it.  Cases  supporting  it  are 
found  in  Wisconsin:  Houfe  v.  Fulton,  29  Wis.  296;  9  Am.  Rep.. 
568;  Prideaux  v.  Mineral  Point,  43  Wis.  513;  28  Am.  Rep.  558-,. 
in  Pennsylvania:  Lockhart  v.  Lichtenthaler,  46  Pa.  St.  151; 
Forks  Toionship  v.  King,  84  Id.  230;  in  Iowa:  Payne  v.  Chicago 
etc.  R.  R.  Co.,  39  Iowa,  523;  and  in  Vermont:  Carlisle  v.  Shel- 
don, 38  Vt.  440.  Two  Massachusetts  cases  are  cited  as  sup- 
porting the  doctrine:  Smith  v.  Smith,  2  Pick.  621;  13  Am. 
Dec.  464;  Allyn  v.  B.  &  A.  R.  R.  Co.,  105  Mass.  77;  but  all 
that  was  decided  in  Smith  v.  Smith,  supra,  was,  that  one  wha 
is  injured  by  an  obstruction  unlawfully  placed  in  a  highway 
cannot  maintain  an  action  for  damages  if  it  appears  that  he 
did  not  use  ordinary  care  by  which  the  obstruction  might  have 
been  avoided;  and  Allyn  v.  B.  &  A.  R.  R.  Co.,  supra,  merely 
decides  that  there  was  no  evidence  for  the  jury  that  the  plain- 
tiflf was  in  the  exercise  of  due  care.  The  question  does  not 
arise  in  highway  cases  in  Massachusetts  and  Maine,  as  it  is 
there  held  that  a  town  is  not  liable  for  an  injury  caused  by  a 
defect  of  the  highway  and  the  negligent  act  of  a  third  party 
combined,  the  construction  given  to  the  statute  being  that  no 
action  can  be  maintained  unless  the  injury  arises  wholly  from 
the  defect:  Rowell  v.  Lowell,  7  Gray,  100;  66  Am.  Dec.  464; 
Shepherd  v.  Chelsea,  4  Allen,  113;  Moulton  v.  Sanford,  51  Me. 
127;  Perkins  v.  Inhabitants  of  Fayette,  68  Id.  152;  28  Am. 
Rep.  84. 

The  doctrine  of  Thorogood  v.  Bryan,  supra,  is  denied  in  New 
York:  Robinson  v.  New  York  Cent.  &  Hudson  River  R.  R.  Co.^ 
66  N.  Y.  11;  23  Am.  Rep.  1;  Dyer  v.  Ene  R'y  Co.,  71  N.  Y. 
228;  in  New  Jersey:  Bennett  v.  New  Jersey  R.  R.  Co.,  36  N.  J.  L. 
225;  13  Am.  Rep.  435;  New  York,  Lake  Erie,  and  Western  R.  R. 
V.  Steinbrenner,  47  N.  J.  L.  161,  171;  54  Am.  Rep.  126;  m 
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Ohio:  Transfer  Co.  v.  Kelly,  36  Ohio  St.  86,  91;  38  Am.  Rep. 
558;  in  Illinois:  Wdhash,  St.  Louis,  and  Pacific  R^y  Co.  v.  Shack- 
let,  105  111.  364;  44  Am.  Rep.  791;  in  Kentucky:  Danville  etc. 
Turnpike  Co.  v.  Stewart,  2  Met.  (Ky.)  119;  Louisville,  Cincin- 
nati, and  Lexington  R.  R.  Co.  v.  Case,  9  Bush,  728;  in  Cali- 
fornia: Tompkins  v.  Clay  Street  R.  R.  Co.,  66  Cal.  163;  and  in 
the  supreme  court  of  the  United  States,  in  the  recent  case  of 
Little  V.  Hackett,  116  U.  S.  366. 

The  rule  that  the  negligence  of  the  driver  or  manager  of 
a  vehicle  is  to  be  treated  as  the  negligence  of  a  passenger, 
in  an  action  by  the  passenger  against  a  third  party,  is  put 
upon  the  ground  that  the  passenger  in  selecting  the  convey- 
ance has  placed  himself  in  the  care  of  the  driver,  and  hence 
must  be  taken  to  be  in  the  same  position;  and  the  driver,  as  to 
third  persons,  is  to  be  so  far  regarded  as  the  agent  or  servant 
of  the  passenger  as  to  make  the  latter  chargeable  with  the 
<iriver's  negligence,  and  hence  not  entitled  to  recover,  although 
he  may  have  been  free  from  fault  himself.  In  Carlisle  v. 
Sheldon,  38  Vt.  440,  which  was  an  action  for  injury  to  a  wife, 
caused  by  a  defect  in  the  highway  while  riding  in  a  carriage 
driven  by  her  husband,  the  doctrine  is  stated  by  Kellogg,  J., 
as  follows:  "  The  question  is,  whether  a  lack  of  ordinary  care 
and  prudence  on  the  part  of  the  husband  is  in  law,  under  the 
circumstances  of  the  case,  a  bar  to  a  recovery  for  an  injury  to 
the  wife  when  she  herself  was  in  the  exercise  of  that  degree  of 
<!are,  and  was  in  no  fault  whatever.  The  wife  was  riding  in  a 
wagon  drawn  by  a  horse  driven  by  her  husband.  She  was  a 
passenger  over  the  highway,  and  she  stands  in  no  different 
position  in  respect  to  her  rights  as  against  the  town  from  that 
which  she  would  occupy  if  the  driver  of  the  vehicle  in  which 
she  was  carried  had  been,  instead  of  her  husband,  one  em- 
ployed for  that  purpose.  The  negligence  or  want  of  ordinary 
care  of  her  servant  would  have  the  same  effect,  and  be  at- 
tended with  the  same  legal  consequences,  which  would  fol- 
low from  her  own  negligence  or  want  of  care.  If  she  had  been 
a  passenger  in  a  stage-coach  on  this  occasion,  and  had  received 
the  same  injury,  under  precisely  the  same  circumstances,  al- 
though she  might  have  had  a  cause  of  action  against  the  pro- 
prietor for  the  negligence  or  want  of  care  of  the  driver,  we 
regard  it  as  clear  that  no  action  could  have  been  maintained 
against  the  town,  because  the  proprietors  and  their  driver 
would  in  respect  to  the  town  be  treated  as  being  her  agents 
and  servants,  and  their  negligence  or  want  of  ordinany  care 
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would  be  attended  with  the  same  consequences  which  would 
result  from  her  own  negligence  and  want  of  such  care.  The 
passenger  would  in  respect  to  the  town  stand  upon  the  same 
footing  that  he  would  if  he  had  himself  been  the  driver.  There 
is  nothing  in  the  marital  relation  which  would  change  the 
situation  of  the  wife  in  respect  to  her  husband's  negligence  un- 
der such  circumstances,  for  the  same  consequences  would  have 
followed  if  the  relation,  instead  of  being  that  of  husband  and 
wife,  had  been  that  of  parent  and  child,  father  and  daughter, 
or  master  and  servant,  or  if  she  had  been  an  entire  stranger, 
and  had  been  carried  by  her  husband  as  a  passenger  gratui- 
tously, and  without  any  expectation  of  reward.  She  was  under 
the  care  of  her  husband,  who  had  the  custody  of  her  person, 
and  was  responsible  for  her  safety;  and  any  want  of  ordinary 
care  on  his  part  is  attributable  to  her  in  the  same  degree  as  if 
she  were  wholly  acting  for  herself." 

On  the  other  hand,  this  doctrine  is  declared  to  be  unsound, 
and  in  conflict  with  the  principle  that  no  one  should  be  denied 
a  remedy  for  injuries  sustained  without  fault  by  him,  or  by  a 
party  under  his  control  or  direction;  that  the  relation  of  mas- 
ter and  servant,  or  principal  and  agent,  does  not  exist  in  cases 
where  the  passenger  has  no  control  over  the  driver;  that  it  is 
the  right  to  control  the  conduct  of  the  agent  which  is  the 
foundation  of  the  doctrine  that  the  master  is  to  be  affected  by 
the  acts  of  his  servant,  and  that  no  one  is  responsible  for  the 
negligence  of  another  unless  the  latter  is  his  servant  or  agent. 
In  Robinson  v.  New  York  etc.  R.  R.  Co.,  66  N.  Y.  11,  23  Am. 
Rep.  1,  which  was  the  case  of  a  person  injured  by  a  collision 
of  the  defendants'  train  of  cars  with  a  carriage,  in  which  the 
plaintiff  was  riding  by  invitation  of  the  owner,  who  was  driv- 
ing, and  whose  negligence,  it  was  claimed,  contributed  to  the 
injury,  Church,  C.  J.,  says:  "The  court  charged  the  jury  that 
if  the  defendant  was  negligent,  and  the  plaintiff  was  free  from 
negligence  herself,  she  was  entitled  to  recover,  although  the 
driver  might  be  guilty  of  negligence  which  contributed  to  the 
injury.  In  determining  this  question,  it  is  important  to  first 
ascertain  the  relation  which  existed  between  the  plaintiff  and 
Conlon,  the  driver.  It  is  very  clear,  and  was  found  by  the 
jury,  that  the  relation  of  master  and  servant  did  not  exist, 
nor  was  Conlon  in  any  sense  the  agent  of  the  plaintiff.  .... 
It  is  the  case  of  a  gratuitous  ride  by  a  female  upon  the  invita- 
tion of  the  owner  of  the  horse  and  carriage.  The  plaintiff 
had  no  control  of  the  vehicle,  nor  of  the  driver  in  its  manage- 
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ment.  It  is  not  claimed  but  that  Conlon  was  an  able-bodied, 
competent  person  to  manage  the  establishment,  nor  that  he 
•was  intoxicated,  or  in  any  way  unfit  to  have  charge  of  it. 
Upon  what  principle  is  it  that  his  negligence  is  imputable  to 
the  plaintifif?  It  is  conceded  that  if  by  his  negligence  he  had 
injured  a  third  person,  she  would  not  be  liable.  She  was  not 
responsible  for  his  acts,  and  had  no  right  and  no  power  to 
control  them.  True,  she  had  consented  to  ride  with  him,  but 
as  he  was  in  every  way  competent  and  suitable,  she  was  not 
negligent  in  doing  so.  Can  she  be  held,  by  consenting  to  ride 
with  him,  to  guarantee  his  perfect  care  and  diligence?  There 
was  no  necessity  for  riding  with  him;  it  was  a  voluntary  act 
on  the  part  of  the  plaintiff,  but  it  was  not  an  unlawful  or  neg- 
ligent act.  She  was  injured  by  the  negligence  of  a  third  per- 
son, and  was  free  from  negligence  herself;  and  I  am  unable 
to  perceive  any  reason  for  imputing  Conlon's  negligence  to 

her It  is  no  excuse  for  the  negligence  of  the  defendant 

thai  another  person's  negligence  contributed  to  the  injury,  for 
whose  acts  the  plaintiff  was  not  responsible." 

Bennett  v.  New  Jersey  R.  R.  &  T.  Co.,  36  N.  J.  L.  225,  13 
Am.  Rep.  435,  was  the  case  of  a  passenger  in  a  horse-car  in- 
jured by  the  negligent  management  of  a  locomotive  by  the 
defendants'  engineer,  and  it  was  held  no  defense  to  show  con- 
tributory negligence  in  the  driver  of  the  horse-car.  In  de-^ 
livering  the  opinion  of  the  court,  Beasley,  C.  J.,  said:  "The 
proposition  claimed  to  be  law  is,  that  when  a  passenger  enters 
a  public  conveyance,  he,  in  some  sort,  becomes  affected  by 
the  negligence  of  the  agents  of  those  in  charge  of  such  con- 
veyance, at  least  to  the  extent  of  debarring  him  from  suits 
against  third  parties  for  injuries  occasioned  by  the  joint  care- 
lessness of  such  third  parties  and  that  of  the  servants  having 
the  control  of  the  vehicle  in  which  he  is  riding.  This  posi- 
tion has  for  its  support  the  case  of  Thorogood  v.  Bryan.    The 

authority  is,  in  every  respect,  in  point The  reason 

given  for  the  judgment  is,  that  the  passenger  in  the  omnibus 
must  be  considered  as  identified  with  the  driver  of  the  omni- 
bus in  which  he  voluntarily  becomes  a  passenger,  and  that 
the  negligence  of  the  driver  is  the  negligence  of  the  passen- 
ger. But  I  have  entirely  failed  to  perceive  how  it  is  that  the 
passenger  in  a  public  conveyance  becomes  identified,  in  any 
legal  sense,  with  the  driver  of  such  conveyance.  Such  identi- 
fication could  only  result  in  one  way,  that  is,  by  considering 
such  driver  the  servant  of  the  passenger.    I  can  see  no  ground 


June,  1887.]  Noyes  v.  Boscawex.  415 

upon  which  such  a  relationship  is  to  be  founded.  In  a  practi- 
cal point  of  view,  it  certainly  does  not  exist.  The  passenger 
has  no  control  over  the  driver  or  agent  in  charge  of  the  vehi- 
cle. And  it  is  the  right  to  control  the  conduct  of  the  agent 
which  is  the  foundation  of  the  doctrine  that  the  master  is  to 
be  affected  by  the  acts  of  his  servant.  To  hold  that  the  con- 
ductor of  a  street-car  or  of  a  railroad  train  is  the  agent  of  the 
numerous  passengers  who  may  chance  to  be  in  it  would  be  a 
positive  fiction.  In  reality  there  is  no  such  agency;  and  if 
we  impute  it,  and  correctly  apply  legal  principles,  the  passen- 
ger, on  the  occurrence  of  an  accident  from  the  carelessness  of 
the  person  in  charge  of  the  vehicle  in  which  he  is  being  con- 
veyed, would  be  without  any  remedy.  It  is  obvious,  in  a  suit 
against  the  proprietor  of  the  car  in  which  he  was  a  passenger, 
there  could  be  no  remedy  if  the  driver  or  conductor  of  such 
car  is  to  be  regarded  as  the  servant  of  the  passenger.  And 
60,  on  the  same  ground,  each  passenger  would  be  liable  to 
every  person  injured  by  the  carelessness  of  each  driver  or  con- 
ductor, because,  if  the  negligence  of  such  agent  is  to  be  at- 
tributed to  the  passenger  for  one  purpose,  it  would  be  entirely 
arbitrary  to  say  that  he  is  not  to  be  affected  by  it  for  other 
purposes." 

The  recent  case  of  Little  v.  Hackett,  aupray  in  the  supreme 
court  of  the  United  States,  was  the  case  of  a  person  hiring  a 
public  hack,  and  being  injured  by  a  collision  of  the  hack  and 
a  railway  train,  caused  by  the  negligence  of  both  the  mana- 
gers of  the  train  and  the  driver  of  the  hack,  over  whom  the 
passenger  exercised  no  control,  except  in  directing  where  he 
wished  to  be  conveyed.  Speaking  for  the  court,  Mr.  Justice 
Field  said:  "Cases  cited  from  the  English  courts,  as  we  have 
seen,  and  numerous  others  decided  in  the  courts  of  this  coun- 
try, show  that  the  relation  of  master  and  servant  does  not 
exist  between  the  passenger  and  the  driver,  or  between  the 
passenger  and  the  owner.  In  the  absence  of  this  relation,  the 
imputation  of  their  negligence,  when  no  fault  of  omission  or 
commission  is  chargeable  to  him,  is  against  all  legal  rules. 
If  their  negligence  could  be  imputed  to  him,  it  would  render 
him  equally  with  them  responsible  to  third  parties  thereby 
injured,  and  would  also  preclude  him  from  maintaining  an 
action  against  the  owners  for  injuries  received  by  reason  of  it. 
But  neither  of  these  conclusions  can  be  maintained;  neither 
has  the  support  of  any  adjudged  cases  entitled  to  consider^ 
ation.     The  truth   is,  the  decision  in    Thorogood  v.  Bryan 
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rests  upon  indefensible  ground.  The  identification  of  the 
passenger  with  the  negligent  driver  or  the  owner,  without  his 
personal  co-operation  or  encouragement,  is  a  gratuitous  as- 
sumption. There  is  no  such  identity.  The  parties  are  not  in 
the  same  position.  The  owner  of  a  public  conveyance  is  a 
carrier,  and  the  driver  or  person  managing  it  is  his  servant* 
Neither  of  them  is  the  servant  of  the  passenger,  and  his  as- 
serted identity  with  them  is  contradicted  by  the  daily  experi- 
ence of  the  world There  is  no  distinction  in  principle 

whether  the  passenger  be  on  a  public  conveyance,  like  a  rail- 
road train  or  an  omnibus,  or  be  on  a  hack  hired  from  a  public 
stand  in  the  street  for  a  drive.  Those  on  a  hack  do  not  be- 
come responsible  for  the  negligence  of  the  driver  if  they  exer- 
cise no  control  over  him  further  than  to  indicate  the  route 
which  they  wish  to  travel,  or  the  places  to  which  they  wish  to 
go.  If  he  is  their  agent  so  that  his  negligence  can  be  imputed 
to  them  to  prevent  their  recovery  against  a  third  party,  he 
must  be  their  agent  in  all  other  respects,  so  far  as  the  manage- 
ment of  the  carriage  is  concerned,  and  responsibility  to  third 
parties  would  attach  to  them  for  injuries  caused  by  his  neg- 
ligence in  the  course  of  his  employment.  But,  as  we  have 
already  stated,  responsibility  cannot,  within  any  recognized 
rules  of  law,  be  fastened  upon  one  who  has  in  no  way  inter- 
fered with  and  controlled  in  the  matter  causing  the  injury. 
From  the  simple  fact  of  hiring  the  carriage  or  riding  in  it  no 
Buch  liability  can  arise.  The  party  hiring  or  riding  must,  in 
Bome  way,  have  co-operated  in  producing  the  injury  com- 
plained of  before  he  incurs  any  liability  for  it":  Little  v. 
Hackett,  116  U.  S.  366,  374,  375,  379.  These  remarks  apply 
with  equal  force  to  the  case  of  a  person  hiring  a  passage  in  a 
private  conveyance,  or  accepting  a  gratuitous  invitation  to  ride 
in  the  carriage  of  another.  The  foregoing  are  actions  by  pas- 
sengers injured  by  the  negligence  of  the  driver  or  manager  of 
the  conveyance  in  whiofe  they  were  riding,  coupled  with  the 
negligence  of  the  managers  of  another  public  conveyance; 
but  there  is  no  distinction  in  principle  between  them  and  the 
case  of  a  passenger  in  a  private  carriage  injured  by  the  negli- 
gence of  the  driver  and  a  defect  in  the  highway. 

The  question  whether  the  negligence  of  a  driver  over  whom 
a  passenger  has  no  control  is  a  bar  to  an  action  by  the  passen- 
ger for  injuries  caused  by  an  insuflScient  highway  has  never 
been  directly  raised  or  determined  in  this  state.  It  has  some- 
times been  assumed,  without  being  questioned,  that  the  pas- 
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ecnger  was  responsible  for  the  driver's  care.  The  question- 
can  only  arise  in  cases  where  the  passenger  has  no  authority 
or  control  over  the  driver,  and  where  the  relation  of  master 
and  servant,  or  principal  and  agent,  does  not  exist  between 
the  passenger  and  driver.  It  does  not  arise  in  an  action  by 
the  owner  of  a  team  injured  by  a  defective  highway  while 
in  the  possession  and  control  of  a  bailee.  Property  cannot  of 
itself  exercise  care,  or  be  guilty  of  negligence.  It  has  na 
rights  or  duties  independent  of  the  owner,  and  as  towns  are 
liable  for  damages  happening  to  travelers  only,  the  owner  of 
a  team  injured  by  a  defective  highway,  to  recover  against  a 
town,  must  show  that  at  the  time  of  the  injury  it  was  being 
used  for  traveling  purposes,  and  managed  with  reasonable 
care,  and  therefore  the  owner  is  bound  by  the  degree  of  care 
exercised  by  the  party  to  whom  he  has  intrusted  the  care  of 
his  property.  To  recover  for  a  personal  injury,  a  traveler 
must  show  that  he  was  personally  exercising  due  care;  and  to 
recover  for  an  injury  to  property,  it  must  appear  that  the  prop- 
erty was  used  and  managed  with  due  care  at  the  time  the 
injury  was  received.  Hence  cases  for  injury  to  a  horse  or  car- 
riage in  the  control  of  a  bailee,  like  Norris  v.  Litchfield^  35 
N.  H.  271,  69  Am.  Dec.  546,  Cummings  v.  Centre  Harbor,  57 
N.  H.  17,  and  Stark  v.  Lancaster,  57  Id.  88,  are  not  authority 
for  the  doctrine  that  a  passenger,  personally  exercising  due 
care,  is  necessarily  chargeable  with  the  negligence  of  the. 
driver  or  manager  of  the  vehicle  in  which  he  is  riding. 

In  the  absence  of  any  delation  of  master  and  servant,  or 
principal  and  agent,  when  each  is  independent  of  control  by 
the  other,  why  should  a  passenger  be  chargeable  with  the 
driver's  negligence  any  more  than  the  driver  with  the  passen- 
ger's negligence?  In  traveling  in  the  night,  an  obstruction  in 
the  highway,  unknown  to  the  driver,  but  known  to  a  passen- 
ger, causes  an  injury  to  both.  By  informing  the  driver,  the 
accident  would  have  been  avoided,  and  the  passenger  was 
chargeable  with  negligence  in  failing  to  give  the  information. 
The  passenger  cannot  recover.  Would  his  negligence  preclude 
the  driver,  who  was  in  no  fault,  from  recovering?  A  traveler 
on  foot  is  responsible  only  for  hfs  own  negligence.  Why 
should  a  traveler  in  a  carriage  be  held  responsible,  not  only 
for  his  own  negligence,  but  also  for  the  negligence  of  a  driver 
over  whom  he  has  no  control?  It  is  contended  that  towns  are 
only  required  to  keep  their  highways  safe  for  careful  driving, 
and  therefore  a  passenger  is  necessarily  affected  by  the  driver's 
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negligence.  There  is  no  absolute  legal  test  of  the  sufficiency 
of  a  highway.  Like  the  question  whether  a  person  is  a  trav- 
eler upon  the  highway,  it  is  ordinarily  a  question  of  fact: 
Varney  v.  Manchester,  58  N.  H.  430;  40  Am.  Rep.  592.  A 
highway  is  not  required  to  be  entirely  free  from  defects,  but  it 
must  be  suitable  for  the  travel  thereon :  Gen.  Laws,  c.  75,  sec. 
1.  It  must  be  reasonably  safe.  But  it  cannot  be  said,  as 
matter  of  law,  that  a  highway,  sufficient  with  a  safe  horse, 
carriage,  and  driver,  is  a  reasonably  safe  highway,  nor  that  a 
highway  to  be  reasonably  safe  must  be  sufficient  to  prevent 
accidents  with  a  vicious  horse,  a  defective  carriage,  or  a  care- 
less driver. 

The  fact  that  an  injury  to  a  traveler  on  a  highway  was 
caused  by  the  combined  effect  of  the  unsafe  condition  of  the 
road  and  the  negligence  of  a  third  person  is  no  defense  to  the 
party  who  is  bound  to  keep  the  highway  in  repair:  Shearman 
and  Redfield  on  Negligence;  Winship  v.  Enfield,  42  N.  H.  197; 
Norris  v.  Litchfield,  35  Id.  271;  69  Am.  Dec.  546;  Cooley  on 
Torts,  684.  A  traveler  is  required  to  exercise  reasonable  care 
in  the  use  of  a  highway,  iu  the  selection  of  his  horse,  harness, 
and  carriage;  and  if  he  exercises  such  care,  the  fact  that  the 
vices  of  the  horse  or  defects  in  the  harness  or  carriage  may 
have  concurred  with  the  unsafe  condition  of  the  highway  in 
causing  an  injury  is  no  defense  to  the  town:  Clarh  v.  Barring- 
ton,  41  N.  H.  44;  Tucker  v.  Henniker,  45  Id.  317.  In  harmony 
with  this  rale,  and  upon  principle,  we  think  that  a  traveler 
should  be  held  to  the  exercise  of  reasonable  care  only  in  the 
selection  of  a  driver;  and  being  in  no  fault  in  the  choice  of 
his  conveyance,  and  having  no  control  over  the  management 
of  the  team,  he  should  not  be  held  responsible  for  the  negli- 
gence of  the  driver  which  he  could  not  reasonably  anticipate 
or  prevent.  In  Plummer  v.  Ossipee,  59  Id.  55,  which  was  an 
action  by  a  wife  for  injuries  from  an  obstruction  in  a  high- 
way while  riding  with  her  husband,  the  defendant  claimed 
that  the  husband  was  a  fast  and  careless  driver,  and  in- 
troduced in  evidence  particular  instances  of  his  fast  and 
careless  driving;  and  subject  to  exception,  the  plaintiflF  was 
permitted  to  testify  to  other  instances  of  his  careful  driving 
when  she  had  been  riding  with  him;  and  it  was  held  that  the 
evidence  was  relevant  to  the  husband's  character  for  driving 
safely  or  otherwise,  and  was  also  relevant  to  the  question  of 
the  plaintiff's  negligence  in  selecting  a  suitable  driver  on  the 
occasion  of  the  accident. 
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In  this  view,  the  instructions  to  the  jury  as  to  the  plaintiflf's 
responsibility  for  Dearborn's  negligence  should  have  been 
qualified.  If  the  plaintiff  was  in  no  fault  in  riding  with  Dear- 
born, and  in  no  way  controlled  or  could  control  his  manage- 
ment of  the  team,  she  was  not  responsible  for  his  negligence. 

New  trial.  

The  case  of  Thorogood  v.  Bryan,  8  Com.  B.  115,  referred  to  and  combated 
in  the  principal  case,  has  at  length  been  overruled  in  England  in  the  case  of 
The  Bemina,  L.  R.  12  P.  D.  58.  The  material  portion  of  the  opinion  in  this 
latter  case  may  be  found  in  the  note  to  Borough  of  Carlisle  v.  Bi'isbane,  57 
Am.  Rep.  494,  in  which  note  the  various  cases  upon  the  subject  are  referred 
to  and  considered.  The  opinion  of  the  supreme  court  of  the  United  States 
in  the  case  of  Little  v.  Hackett,  116  U.  S.  366,  referred  to  in  the  principal 
case,  may  also  he  found  in  a  note  to  New  Tork  etc.  B.  B.  Co.  v.  SteinJbrenner, 
54  Am.  Rep.  135. 

Imputation  of  Negliqencb  of  Driver  of  Vehicle  to  Passenger.  — 
Where  one  rides  upon  the  public  highway  in  the  vehicle  of  another,  merely 
on  the  invitation  of  the  latter,  and  does  not  exercise  or  assume  any  control 
over  the  movements  of  the  team,  the  driver  of  the  vehicle  does  not  become 
his  agent  or  servant  in  such  sense  that  his  negligence,  contributing  to  an 
injury  occasioned  by  a  defect  in  the  highway,  will  be  imputed  to  him,  so  as 
to  defeat  his  recovery  in  an  action  against  the  municipality:  Nesbit  v.  Tovm 
qf  Gamer,  75  Iowa,  314;  9  Am.  St.  Rep.  486,  and  note  491. 
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Police  Power.  — Laws  Prohibitino  the  ADULTEBATioir  or  Articles  o» 
Food,  or  preventing  imposition  or  fraud  in  the  sale  of  such  articles,  are 
valid  exercises  of  the  police  power  of  the  state.  Of  the  necessity  for  snob 
statutes  the  legislature  is  the  sole  judge. 

STATxrrES  PROHiBiTiNa  Sale  of  Adulterated  Milk,  or  milk  to  which 
water  or  any  foreign  substance  has  been  added,  or  the  sale  as  pure  milk 
of  any  milk  from  which  any  cream  has  been  removed,  are  constitutional 
and  valid. 

ByiDENOB  —  Constitutional  Law.  —  Statute  may  authorize  an  analysis  to 
be  made  of  milk  which  is  claimed  to  be  adulterated,  and  the  result  of 
such  analysis  to  be  given  in  evidence,  though  the  milk  analyzed  may 
have  been,  in  the  mean  time,  destroyed. 

Constitutional  Law.  —  Legislature  may  Fix  an  Arbitrart  Standard, 
and  declare  that  all  milk  falling  below  that  standard  is  impure  or 
adulterated,  and  a  person  cannot  escape,  when  prosecuted  under  snob 
statute,  by  proving  that  the  milk,  as  given  by  his  cows,  fell  below  such 
standard;  though  they  were  fed  on  proper  food. 

D.  Barnard,  attorney-general,  and  S.  W.  Emeryf  for  the  state. 
C.  H.  BumSy  for  the  defendant. 
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Smith,  J.  The  offense  for  which  the  respondent  is  indicted 
is:  1.  Selling  adulterated  milk;  2.  Selling  milk  from  which 
part  of  the  cream  had  been  removed;  3.  Selling  milk  from 
which  all  the  cream  had  been  removed, — in  violation  of  chap- 
ter 42,  Laws  of  1883,  entitled  "An  act  to  regulate  the  sale  and 
inspection  of  milk."  Section  5  prohibits  the  sale  of  adulter- 
ated milk,  or  milk  to  which  water  or  any  foreign  substance 
has  been  added.  Section  6  prohibits  the  sale  of  milk  from 
which  the  cream,  or  a  part  thereof,  has  been  removed  as  pure 
milk.     Section  7  regulates  the  sale  of  skimmed  milk.     Section 

8  authorizes  inspectors  of  milk,  when  they  have  reason  to  be- 
lieve that  any  milk  found  by  them  is  adulterated,  to  take 
samples  thereof,  and  cause  the  same  to  be  analyzed.     Section 

9  provides  that  in  all  prosecutions  under  the  statute,  if  the 
milk  is  shown  upon  analysis  to  contain  more  than  eighty- 
seven  per  cent  of  watery  fluid,  or  less  than  thirteen  per  cent 
of  milk  solids,  it  shall  be  deemed,  for  the  purposes  of  the  stat- 
ute, to  be  adulterated.  The  jury  returned  a  verdict  of  guilty, 
which  the  respondent  moved  to  set  aside  because  the  jury  were 
instructed  that  section  9  is  within  the  constitutional  powers  of 
the  legislature,  and  for  the  rejection  of  certain  evidence  offered 
by  him. 

Under  what  is  generally  called  the  police  power  of  the  state, 
the  legislature  may  protect  the  public  health,  comfort,  and 
safety  by  prohibiting  the  adulteration  of  articles  of  food,  and 
may  legislate  for  the  prevention  of  imposition  or  fraud  in  the 
Bale  of  such  articles:  Pierce  v.  State,  13  N.  H.  536;  State  v. 
Clark,  28  Id.  176;  61  Am.  Dec.  611;  State  v.  Freeman,  38 
N.  H.  426;  Gage  v.  Censors,  63  Id.  92;  56  Am.  Rep.  492.  The 
sale  of  bread,  the  inspection  of  flour,  beef,  pork,  and  other  pro- 
visions, the  practice  of  medicine,  surgery,  and  dentistry,  the 
licensing  of  druggists,  and  the  sales  of  drugs  and  medicines, 
are  regulated,  and  the  sale  of  spirituous  or  intoxicating  liquor 
prohibited  by  statute:  Gen.  Laws,  c.  109,  122,  125-129,  132, 
133.  Such  legislation  is  not  open  to  the  objection  that  it  tran- 
scends the  limits  of  legislative  authority,  the  purpose  and  ob- 
ject of  such  legislation  being  the  protection  of  the  lives,  health, 
comfort,  and  safety  of  all  persons;  and  for  securing  this  pur- 
pose, persons  and  property  are  subjected  to  many  restraints 
and  burdens.  They  are  presumed  to  be  rewarded  by  the  com- 
mon benefits  secured. 

The  statute  of  1883  regulating  the  sale  of  milk  was  designed 
to  insure  the  purity  of  an  article  of  food  of  universal  consump- 
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tion,  and  very  largely  an  article  of  trade  and  commerce,  many 
families  being  dependent  upon  the  dealer  for  their  daily  sup- 
ply. Of  the  necessity  for  the  statute  the  legislature  is  the 
sole  judge.  It  clearly  belongs  to  the  class  of  police  regula- 
tions designed  to  prevent  frauds  and  to  protect  the  health  of 
the  people.  Similar  statutes  in  other  jurisdictions  have  been 
held  constitutional:  Commomwealth  v.  Farren,  9  Allen,  489; 
Commonwealth  v.  Waite,  11  Id.  264;  87  Am.  Dec.  711;  Com- 
monwealth V.  Luscomh,  130  Mass.  42;  Commonwealth  v.  EvanSy 
132  Id.  11;  State  v.  Smyth,  14  R.  I.  100;  51  Am.  Rep.  344; 
Prople  V.  Cipperly,  101  N.  Y.  634;  People  v.  West,  106  Id.  293; 
Shivers  v.  Newton^  45  N.  J.  L.  469. 

The  analyst  was  called  by  the  government,  and  testified  to 
the  same  facts  as  shown  by  his  record  or  certificate.  The 
calling  of  the  analyst  therefore  destroyed  the  force  of  any  con- 
stitutional objection  to  the  admission  of  his  record  or  certifi- 
cate as  evidence,  if  any  such  objection  could  be  raised:  Com- 
monwealth  v.  Waite,  11  Allen,  264;  87  Am.  Dec.  711. 

If  the  respondent's  objection  is  to  the  admission  of  evidence 
as  to  the  facts  shown  by  the  analysis,  it  is  untenable.  In 
State  V.  Groves,  15  R.  I.  208,  it  was  objected  that  section  3  of 
the  Rhode  Island  statute,  similar  to  section  9  of  our  statute, 
was  unconstitutional,  because  it  virtually  confined  the  testi- 
mony to  the  analysis  of  the  samples  taken  by  the  inspector, 
which  were  necessarily  destroyed  in  the  making  of  the  analy- 
sis, so  that  the  testimony  could  not  be  controverted.  But  it 
was  held  that  the  testimony,  though  it  might  not  always  bo 
practicable  to  controvert  it  directly  by  another  analysis,  could 
be  controverted  by  evidence  of  collateral  facts  going  to  prove 
that  the  analysis  was  incorrect,  and  therefore  that  the  statute 
was  not  unconstitutional  for  the  reason  alleged.  The  same 
objection,  if  well  founded,  might  exclude  evidence  of  analyses 
made  in  post-mortem  examinations:  See  also  Shivers  v.  New- 
ton,  45  N.  J.  L.  469;  People  v.  Cipperly,  101  N.  Y.  634;  Comr 
monwealth  v.  Waite,  11  Allen,  264;  87  Am.  Dec.  711. 

The  fixing  of  an  arbitrary  standard  in  section  9  for  pure  or 
unadulterated  milk  does  not  render  the  statute  unconstitu- 
tional. In  People  v.  Cipperly,  37  Hun,  324,  a  similar  statute 
of  New  York  was  pronounced  unconstitutional,  upon  the 
ground  that  it  deprived  the  defendant  of  his  liberty  and 
property  without  due  process  of  law,  in  that  it  deprived  him 
of  the  right  upon  trial  to  have  the  issue  determined  accord- 
ing to  the  evidence  of  the  fact,  and  compelled  him  to  submit 
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to  the  statutory  declaration  of  the  fact  without  having  the 
truth  ascertained.  This  decision  was  reversed  in  the  court  of 
appeals  {People  v.  Cipperly,  101  N.  Y.  634),  and  the  constitu- 
tionality of  the  statute  sustained  on  grounds  stated  in  the 
dissenting  opinion  in  the  court  below,  where  the  object  of  the 
statute  was  declared  to  be  to  regulate  and  control  the  quality 
of  an  article  of  food  in  the  interest  of  the  health  of  the  people. 
Learned,  P.  J.,  said:  "But  the  defendant  takes  the  broader 
ground,  that  the  legislature  cannot,  under  the  constitution, 
prohibit  the  sale  of  milk  drawn  from  healthy  cows  which,  in 
its  natural  state,  falls  below  the  standard  fixed  by  the  acts, 
unless  such  milk,  or  the  article  made  from  it,  is  in  fact 
unwholesome  or  dangerous  to  public  health.  How  is  that 
question  of  fact  to  be  determined?  The  court  cannot  take 
judicial  notice  whether  milk  below  the  standard  is  or  is  not 
unwholesome  or  dangerous  to  public  health.  Is  that  to  be 
a  question  for  the  jury?  If  so,  the  court  must  charge  a 
jury  in  each  case  that  if  they  find  milk  below  that  stan- 
dard to  be  unwholesome,  then  the  statute  is  constitutional; 
if  they  find  it  to  be  wholesome,  then  the  statute  is  unconstitu- 
tional. Evidently  a  constitutional  question  cannot  be  settled, 
or  rather  unsettled,  in  that  way.  The  constitutionality  would 
vary  with  the  varying  judgments  of  juries.  Either,  then, 
the  legislature  can,  under  the  constitution,  forbid  the  sale 
of  milk  below  a  certain  standard,  whether  such  milk  be  in 
fact  wholesome  or  not,  or  else  they  cannot  do  this  whether 
Buch  milk  be  in  fact  wholesome  or  not.  If  they  may  fix  a 
standard,  they  must  judge  whether  or  not  milk  below  that 
standard  is  wholesome.  The  courts  cannot  review  that  judg- 
ment." 

The  statute  tends  to  discourage  the  breeding  of  a  certain 
class  of  cattle  for  the  supply  of  the  milk  market.  The  diffi- 
culty of  guarding  against  the  adulteration  of  milk  may  have 
influenced  the  legislature  in  fixing  a  standard  of  richness. 
Practically  it  makes  no  difference  whether  milk  is  diluted 
after  it  is  drawn  from  the  cow,  or  whether  it  is  made  watery  by 
giving  her  such  food  as  will  produce  milk  of  an  inferior  qual- 
ity, or  whether  the  dilution,  regarded  by  the  legislature  as 
excessive,  arises  from  the  nature  of  a  particular  animal  or  a 
particular  breed  of  cattle.  The  sale  of  such  milk  to  unsus- 
pecting consumers  for  a  price  in  excess  of  its  value  is  a  fraud 
which  the  statute  was  designed  to  suppress.  It  is  a  valid  ex- 
ercise by  the  legislature  of  the  police  power  for  the  prevention 
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of  fraud  and  the  protection  of  the  public  health,  and  as  such 
is  constitutional. 

These  remarks  dispose  of  the  respondent's  oflfer  to  show  that 
an  analysis  of  samples  of  milk  from  his  cows,  made  by  the 
same  person  who  analyzed  the  samples  taken  by  the  milk  in- 
spector, show  less  than  thirteen  per  cent  of  milk  solids. 

The  offer  to  show  that  the  respondent's  cows  were  properly 
fed,  not  having  been  made  for  the  purpose  of  discrediting  the 
analysis  put  in  by  the  state,  was  properly  rejected.  The  evi- 
dence was  immaterial. 

Exceptions  overruled.        [^ 

The  same  court  reiterated  the  principles  of  the  principal  case  in  State  v. 
Marshall,  64  N.  H.  649.  That  was  a  prosecution  founded  on  chapter  68  of 
the  statutes  of  New  Hampshire  for  the  year  1885,  which  reads  as  follows: 
"  Whoever  by  himself  or  his  agent  shall  sell,  expose  for  sale,  or  have  in  his 
possession  with  intent  to  sell,  any  article  or  compound  made  in  imitation  of 
butter,  or  as  a  substitute  for  butter,  and  not  wholly  i^ade  from  milk  or  cream, 
and  that  is  of  any  other  color  than  pink,  shall  for  every  package  that  he  or 
they  sells  or  exposes  for  sale  forfeit  and  pay  a  fine  of  fifty  dollars."  The 
defendant  assailed  the  statute  as  unconstitutional,  on  the  ground  that 
the  legislature  had  no  power  to  compel  him  to  so  color  an  innocent  and 
wholesome  article  of  food  as  to  subject  it  to  ridicule  and  degrade  it  in  the 
eyes  of  the  public.    The  court,  in  sustaining  the  statute,  said:  — 

' '  By  article  5  of  part  2  of  the  constitution  of  the  state,  the  legislature  ia 
authorized  'to  make,  ordain,  and  establish  all  manner  of  wholesome  and 
reasonable  orders,  laws,  statutes,  ordinances,  directions,  and  instructions, 
either  with  penalties  or  without,  so  as  the  same  be  not  repugnant  or  contrary 
to  this  constitution,  as  they  may  judge  for  the  benefit  and  welfare  of  this 
state,  and  for  the  governing  and  ordering  thereof  and  of  the  subjects  of  the 
same.'  Under  this  grant,  the  power  of  the  legislature  to  regulate  the  sale  of 
articles  of  food,  and  to  legislate  for  the  prevention  of  adulteration,  deception, 
and  fraud  in  the  sale  of  provisions,  is  unquestioned.  The  enactment  of  laws 
for  the  protection  of  the  public  from  fraud  and  deception  in  articles  of  food 
in  common  and  general  use  is  a  legitimate  exercise  of  the  police  power  of  the 
state  by  the  legislature.  The  statutes  requiring  the  inspection  of  flour,  beef, 
pork,  butter,  lard,  and  fish  (Gen.  Laws,  c.  125-129)  are  of  this  class,  and  the 
statutes  regulating  the  sale  of  milk  (Laws  of  1883,  c.  42),  the  sale  and  ofiFer- 
ing  for  sale  of  bread,  pressed  hay,  cord-wood,  commercial  fertilizers,  and 
illuminating  oils  (Gen.  Laws,  c.  122),  and  the  prevention  of  adulterations 
(Gen.  Laws,  c.  271),  are  founded  upon  the  same  principle, — the  protection 
of  the  public  from  imposition  and  fraud.  Such  legislation  is  clearly  within 
the  scope  of  legislative  authority  conferred  by  the  constitution.  'A  fraud  is, 
of  course,  a  trespass  upon  another's  private  rights,  and  can  always  be  pun- 
ished when  committed.  It  is,  therefore,  but  rational  to  suppose  that  the 
state  may  institute  every  reasonable  preventive  remedy,  when  the  frequency 
of  the  frauds,  or  the  difficulty  experienced  in  circumventing  them,  is  so  great 
that  no  other  means  will  prove  efficacious.  Where,  therefore,  police  regula- 
tions are  established  which  give  to  private  parties  increased  facilities  for  de- 
tecting and  preventing  fraud,  as  a  general  proposition,  these  laws  are  free  from 
all  constitutioiuil  objections ':  Tiedemau  on  Limitation  of  Police  Power,  2O7, 
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"The  statute  under  consideration  is  entitled  'An  act  relating  to  the  sale 
of  imitation  butter,  *  and  it  prohibits  the  sale  of  imitation  butter  as  genuine. 
The  purpose  and  intent  of  the  statute  being  the  protection  of  the  public 
against  imposition,  it  is  within  the  constitutional  power  of  the  legislature  to 
enact  it.  The  demurrer  admits  that  oleomargarine  is  within  the  prohibition 
of  the  statute,  although  not  specially  named  in  it,  and  that  it  is  an  article  or 
compound  made,  not  wholly  from  milk  or  cream,  in  imitation  of  butter,  and 
as  a  substitute  for  butter.  The  design  of  the  act  is  to  protect  purchasers  and 
consumers  against  deception,  and  this  is  accomplished  by  requiring  the  article 
Bold  or  offered  for  sale  as  a  substitute  for  butter  to  be  of  a  pink  color,  to  show 
that  it  is  not  genuine  butter.  The  sale  of  oleomargarine  is  not  prohibited. 
The  prohibition  is  against  the  sale  or  exposing  for  sale  of  any  article  or  com- 
pound made  in  imitation  of  butter^  or  as  a.  substitute  for  it,  and  not  made 
wholly  from  milk  or  cream,  of  any  other  color  than  pink,  to  designate  its  true 
character.  Butter  is  a  necessary  article  of  food,  of  almost  universal  con- 
sumption; and  if  an  article  compounded  from  cheaper  ingredients,  which 
many  people  would  not  purchase  or  use  if  they  knew  what  it  was,  can  be 
made  so  closely  to  resemble  butter  that  ordinary  persons  cannot  distinguish  it 
from  genuine  butter,  the  liability  to  deception  is  such  that  the  protection  of 
the  public  requires  those  dealing  in  the  article  in  some  way  to  designate  its 
real  character.  It  being  within  the  constitutional  power  of  the  legislature 
to  establish  regulations  for  the  prevention  of  fraud  in  the  sale  of  articles  of 
food,  it  is  generally  for  the  legislature  to  determine  what  regulations  are 
needed  for  that  purpose:  Cooley  on  Constitutional  Limitations,  3d  ed.,  168. 
And  it  cannot  be  held  as  matter  of  law  that  it  is  not  within  the  constitu- 
tional limits  of  legislative  discretion  to  require  imitation  butter,  when  sold 
or  exposed  for  sale,  to  be  colored  a  pink  color,  to  designate  its  real  charac- 
ter, and  thereby  prevent  deception  and  fraud. 

"The  prohibition  of  the  statute  being  directed  against  imposition  in  sell- 
ing or  exposing  for  sale  artificial  compounds  resembling  butter  in  appearance 
and  flavor,  and  liable  to  be  mistaken  for  genuine  butter,  it  is  no  defense  that 
the  article  sold  or  exposed  for  sale  is  free  from  impurity  and  unwholesome 
ingredients,  and  healthy  and  nutritious  as  an  article  of  food.  The  legisla- 
ture, in  the  exercise  of  the  police  power,  for  the  purpose  of  preventing  fraud, 
may  prohibit  the  sale  of  pure  milk  mixed  with  pure  water,  or  below  a  cer- 
tain standard,  and  such  regulation  is  no  invasion  of  constitutional  rights: 
State  V.  Campbell,  64  N.  H.  402;  ante,  p.  424;  Commonwealth  v.  Evans,  132 
Mass.  11;  State  v.  Smyth,  14  R.  I.  100;  51  Am.  Rep.  344;  People  v.  Cipperly, 
101  N.  Y.  634;  People  v.  TFc«<,  106  N.  Y.  293;  60  Am.  Rep.  452.  Similar 
statutes  have  been  held  constitutional  in  other  jurisdictions:  State  v.  Adding' 
ton,  77  Mo.  110;  BtUler  v.  Chambers,  36  Minn.  69;  1  Am.  St.  Rep.  638; 
Powell  V.  Commonwealth,  114  Pa.  St.  265;  60  Am.  Rep.  350;  People  v.  ArenS' 
berg,  105  N.  Y.  123;  57  Am.  Rep.  741." 

Power  of  the  State  to  Regulate  or  Prohibit  the  Manufactttre  ob 
Sale  of  Articles.  —  A  statute  intended  to  restrain  or  suppress  the  manu- 
facture and  sale  of  oleomargarine,  and  such  like  compounds,  intended  and 
sold  as  a  substitute  for  butter,  is  valid  as  a  legitimate  exercise  of  the  police 
power  of  the  state:  See  Butler  v.  Chambers,  36  Minn.  09;  1  Am.  St.  Rep.  638, 
and  monographic  note  644-650,  for  an  exhaustive  discussion  on  this  subject. 
The  legislature  may  forbid  the  sale  of  counterfeits,  and  the  law  passed  in 
New  Jersey  against  counterfeit  butter,  or  oleomargarine,  is  valid  and  consti> 
tutional:  State  v.  Newton,  60  N.  J.  L.  534. 
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DiSQTJALHTKD  JiTDOK.  —  By  the  common  law  of  this  state,  a  jndge  related  to 
either  party  within  the  fourth  degree  is  not  qualified  to  sit  in  the  case. 

Judgment  Pronounced  by  a  Dis()ualxfi£d  ob  Interested  Judge  is  void* 
able  only,  and  not  void. 

Replevin.  The  defendant  justified  under  an  execution 
issued  upon  a  judgment  against  the  plaintifi",  and  a  sale  un- 
der such  judgment  to  the  defendant  of  the  property  in  contro- 
versy. The  plaintiff  claimed  that  such  judgment,  and  all 
proceedings  under  it,  were  void,  on  the  ground  that  the  judg- 
ment was  rendered  by  a  justice  of  the  peace  whose  father  was 
a  cousin  of  the  father  of  the  wife  in  the  original  action. 

J.  JET.  Hobbs,  for  the  plaintifif. 

J.  B.  Nashy  for  the  defendant. 

Carpenter,  J.  Durgin's  wife  and  the  justice  were  second 
cousins.  By  the  common  law  of  this  state,  a  judge  related  to 
either  party  within  the  fourth  degree  is  not  qualified  to  sit  in 
the  cause:  Bean  v.  Quimbyy  5  N.  H.  94;  Gear  v.  Smith,  9  Id. 
63;  Sanborn  v.  Fellows,  22  Id.  473;  Mosea  v.  Julian,  45  Id.  52; 
84  Am.  Dec.  114.  The  question  whether  he  is  disqualified  by 
a  more  distant  relationship  {Sanborn  v.  Fellows,  22  N.  H.  488) 
need  not  now  be  determined ;  because,  assuming  that  the  jus- 
tice could  not  lawfully  act  in  the  case,  the  judgment  was  void- 
able only,  and  not  void:  Moses  v.  Julian,  supra;  Steams  v. 
Wright,  51  N.  H.  600;  Crowell  v.  Londonderry,  63  Id.  49; 
Dimes  v.  Grand  Junction  Canal,  3  H.  L.  Cas.  759,  785,  790; 
Phillips  V.  Eyre,  L.  R.  6  Q.  B.  1,  22.  In  the  last-named  case 
the  court  say  (page  22):  "As  a  rule,  the  judgment  of  an  inter- 
ested judge  is  voidable,  and  liable  to  be  set  aside  by  prohibi- 
tion, error,  or  appeal,  as  the  case  may  be;  but  it  is  not 
absolutely  void,  and  persons  acting  under  the  authority  of 
euch  a  judgment,  before  it  is  set  aside  by  competent  authority, 
would  not  be  liable  to  be  treated  as  trespassers."  The  plain- 
tifi" had  a  complete  remedy  by  appeal.  A  judgment  rendered 
in  this  state  against  a  citizen  of  this  state  {Rangely  v.  Webster, 
11  N.  H.  299;  RusseU  v.  Perry,  14  Id.  152;  Eastman  v.  Dear- 
born, 63  Id.  364;  Carleton  v.  Bickford,  13  Gray,  591;  74  Am. 
Dec.  652;  Finneran  v.  Leonard,  7  Allen,  54;  83  Am.  Dec.  665j 
McCormick  v.  Fiske,  138  Mass.  379;  Eliot  v.  McCormick,  144 
Mass.  10;  Coit  v.  Haven,  30  Conn.  190;  79  Am.  Dec.  244),  bj 
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a  court,  or  by  an^  tribunal,  for  the  revision  of  whose  proceed- 
ings a  direct  process  by  appeal  or  otherwise  is  provided,  can- 
not be  collaterally  impeached  by  a  party,  except  for  want  of 
jurisdiction  of  the  subject-matter:  Smith  v.  Knowlton,  11  N.  H. 
191;  Morse  v.  Presby,  25  Id.  299,  303;  Gumsey  v.  Edwards,  26 
Id.  224,  229;  State  v.  Richmond,  26  Id.  232;  Nichols  v.  Smith, 
26  Id.  298,  300;  State  v.  Canterbury,  28  Id.  195,  224;  Claggett 
v.  Simes.  31  Id.  56;  Haywood  v.  Charlestown,  34  Id.  23;  Stat€ 
V.  Rye,  35  Id.  368;  Gay  v.  Smith,  38  Id.  171;  Kimball  v.  Fishy 
39  Id.  110;  State  v.  Towle,  42  Id.  540;  State  v.  Shattuck,  45 
Id.  205,  211;  Boody  v.  Watson,  64  Id.  162,  184;  Hendrick  v. 
Whittemore,  105  Mass.  23;  and  the  cases  before  cited.  It  is 
not  now  necessary  to  consider  whether,  consistently  with  this 
result,  the  decision  in  Davis  v.  Hazen,  61  N.  H.  383,  can  bo 
upheld. 
Judgment  for  the  defendant. 


DiSQUALincATiON  07  A  JiTDQis.  —  A  judge  is  disqualified  from  sitting  in 
the  trial  of  a  case  by  relationship  or  affinity  to  either  party  in  interest  in  th« 
suit:  Moaea  v.  Julian,  45  N.  H.  52;  84  Am.  Dec.  114,  and  note  126-132,  for  a 
complete  discussion  as  to  the  validity  of  judgments  by  disqualified  judges. 
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[64  Nxw  Hahpshibb,  510.] 
Mkasxtrk  or  Damages  in  Action  of  Troyeb  to  Reooveb  tor  Tbkes 
Carelesslt,  but  not  willfully,  cut  on  plaintiff 's  land  is  the  value  of  such 
trees  at  the  place  where  and  immediately  after  they  were  severed. 
Nothing  can  be  added  for  increased  value  given  to  them  by  subsequent 
acts  of  the  defendant,  such  as  trimming  them  and  hauling  them  to  his 
miU. 

TBoyER  for  spruce  logs  which  the  defendant  had  negligently, 
but  without  malice,  cut  on  the  lands  of  the  plaintiflF,  and  had 
subsequently  trimmed  and  taken  to  a  saw-mill.  The  parties 
were  coterminus  proprietors,  and  the  trees  cut  were  near  the 
line  dividing  their  lands.  The  plaintiff  insisted  that  he  had 
a  right  to  recover  the  value  of  the  trees  at  the  mill  to  which 
they  had  been  taken,  while  the  defendant's  position  was,  that 
a  proper  measure  of  damages  was  the  value  of  the  stumpage. 

E.  A.  and  C.  B,  Hibbard,  for  the  plaintiff. 

Jewell  and  Stone,  for  the  defendant. 
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Allen,  J.  The  claim  of  the  plaintiff  to  recover  as  damages 
the  value  of  the  logs  at  the  mill,  which  includes  the  value 
added  by  cutting  and  transporting  them,  is  founded  upon  his 
title  and  right  of  possession  of  the  property  there,  and  his 
right  to  treat  it  as  converted  at  any  time  between  its  sever- 
ance from  the  realty  and  the  commencement  of  the  action. 
The  plaintiff  had  the  title  to  the  logs  and  the  right  of  pos- 
sessing them  at  the  mill.  Whenever  and  wherever  they  may 
have  been  converted,  the  conversion  did  not  change  the  title, 
BO  long  as  the  property  retained  its  identity.  The  title  could 
be  changed  only  by  a  suit  for  damages,  with  judgment,  and 
satisfaction  of  that  judgment:  Smith  v.  Smith,  50  N.  H.  212, 
219;  Dearth  v.  Spencer,  52  Id.  213. 

The  plaintiff  might  have  recovered  the  logs  themselves  at 
the  mill,  or  wherever  he  could  have  found  them,  and  so  availed 
himself  of  their  value  there  by  replevin,  or  by  any  form  of 
action  in  which  the  property  in  specie,  and  not  pecuniary  dam- 
ages, are  sought.  But  in  such  a  case,  if  the  claimant  makea 
a  title,  no  question  of  damages  or  compensation  for  loss  arises. 
He  recovers  his  own  in  the  form  and  at  the  time  and  place  in 
which  he  finds  it.  In  trespass  quare  clausum,  with  an  aver- 
ment of  taking  and  carrying  away  trees,  the  plaintiff  may 
recover  for  the  whole  injury  to  the  land,  including  the  dam- 
age for  prematurely  cutting  the  trees  and  for  the  loss  of  the 
trees  themselves,  but  nothing  for  the  value  added  by  the  labor 
of  cutting  and  transporting  them:  Wallace  v.  Goodall,  18  N.  H. 
456;  Foote  v.  Merrill,  54  Id.  490;  20  Am.  Rep.  151.  Trover 
cannot  be  maintained  for  any  injury  to  the  realty,  but  only 
for  the  conversion  of  chattels;  and  in  this  case  the  plaintiff  is 
limited  in  his  recovery  to  the  loss  of  the  trees;  that  is,  his 
loss  by  the  defendant's  converting  them  by  their  severance 
from  the  land. 

The  usual  rule  of  damages  in  actions  of  trover  is  compensa- 
tion to  the  owner  for  the  loss  of  his  property  occasioned  by  its 
conversion;  and  where  the  conversion  is  complete,  and  results 
in  an  entire  appropriation  of  the  property  by  the  wrong-doer, 
the  loss  is  generally  measured  by  the  value  of  the  property 
converted,  with  interest  to  the  time  of  trial:  Hovey  v.  Grant y 
52  N.  H.  569;  Gove  v.  Watson,  61  Id.  136. 

The  defendant  converted  the  logs  by  cutting  and  severing 
the  trees  from  the  land,  and  the  conversion  being  complete 
by  that  wrongful  act,  their  value  there  represents  the  plain- 
tiff's loss.     His  loss  is  no  greater  by  reason  of  the  value  added 
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by  the  labor  of  cutting  and  transportation  to  the  mill.  It 
does  not  appear  that  the  logs  were  of  special  or  exceptional 
value  to  the  plaintiff  upon  the  land  from  which  they  were 
taken,  nor  that  he  had  a  special  use  for  them  other  than  ob- 
taining their  value  by  a  sale,  nor  that  the  market  price  had 
risen  after  their  conversion.  If,  in  estimating  the  damages, 
the  value  at  the  mill  increased  by  the  cost  of  cutting  and 
transportation  is  to  be  taken  as  the  criterion,  the  plaintiff  will 
receive  more  than  compensation  for  his  loss.  With  such  a 
rule  of  damages,  if,  besides  the  defendant,  another  trespasser 
had  cut  logs  of  an  equal  amount  upon  the  same  lot,  and  had 
hauled  them  to  the  lake  shore,  and  a  third  had  simply  cut 
and  severed  the  trees  from  the  land  and  Bold  them  there,  and 
suits  for  their  conversion  had  been  brought  against  each  one, 
the  sums  recovered  would  differ  by  the  cost  of  transporting 
the  logs  to  the  place  of  the  alleged  conversion,  while  the  loss 
to  the  plaintiff  would  be  the  same  in  each  of  the  three  cases. 
The  injustice  of  such  an  application  of  the  rule  of  damages  is 
apparent  from  the  unequal  results. 

In  Foote  v.  Merrill^  supra,  which  was  trespass  qtuire  clausurrif 
and  for  cutting  and  removing  trees,  it  was  decided  that  the 
plaintiff  could  recover  for  the  whole  injury  to  the  land,  in- 
cluding the  value  of  the  trees  there,  but  not  any  increase  in 
value  made  by  the  cost  of  cutting  and  taking  them  away.  In" 
the'opinion  it  is  said, — Hibbard,  J.:  "If  the  owner  of  timber 
cut  upon  his  land  by  a  trespasser  gets  possession  of  it  increased 
in  value,  he  has  the  benefit  of  the  increased  value.  The  law 
neither  divests  him  of  his  property,  nor  requires  him  to  pay 
for  improvements  made  without  his  authority.  Perhaps  in 
trover,  and  possibly  in  trespass  de  bonis  asportatis,  he  may  be 
entitled  to  the  same  benefit."  This  dictum  not  being  any 
part  of  nor  necessary  to  the  decision  of  that  case,  and  given 
in  language  expressive  of  doubt,  cannot  be  invoked  as  a  prece- 
dent decisive  of  this  case.  When  trespass  de  bonis  asportatis 
is  coupled  with  trespass  quare  clausum.,  either  as  a  separate 
count  or  as  an  averment  in  aggravation  of  damages,  as  in 
Foote  V.  Merrill,  supra,  the  increase  in  damages  by  reason  of 
fiuch  averment  and  proof  of  it  is  the  value  of  the  chattels  taken 
and  converted,  and  in  such  a  case  is  the  same  as  the  whole 
damages  would  have  been  in  an  action  of  trespass  de  bonis: 
Smith  V.  Smith,  50  N.  H.  212,  219.  Had  the  plaintiff  in  Foote 
V.  Merrill,  supra,  sued  in  trespass  for  taking  and  carrying 
away  the  trees  merely,  he  would  have  recovered  their  value. 
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upon  the  lot  at  the  time  of  the  taking,  allowing  nothing  for 
the  expense  of  cutting  and  removing  them.  And  no  good 
reason  appears  why  the  same  rule  of  damages  should  not  pre- 
vail in  trover  as  in  trespass  de  bonis  asporiatis.  The  loss  to 
the  plaintiff  from  the  taking  and  carrying  away  of  his  prop- 
erty is  ordinarily  the  same  as  the  conversion  of  it  by  com- 
plete appropriation,  and  the  rule  of  compensation  for  the  loss 
gives  him  the  value  of  his  property  at  the  time  and  place  of 
taking  or  conversion,  and  interest  from  that  time  for  its  de- 
\tention. 

The  English  cases  upon  the  subject  give  as  the  rule  of  dam- 
ages, when  the  conversion  and  appropriation  of  the  property 
;are  by  an  innocent  mistake  and  bona  fide,  or  where  there  is  a 
real  dispute  as  to  the  title,  the  value  of  the  property  in  plac& 
upon  the  land,  allowing  nothing  for  enhancement  of  value  by 
labor  in  its  removal  and  improvement.  But  when  the  con- 
version is  by  fraud  or  willful  trespass,  the  full  value  at  tima 
of  demand  and  refusal  is  given:  Martin  v.  Porter,  5  Mees. 
&  W.  351;  Morgan  v.  Powell,  3  Ad.  &  E.,  N.  S.,  278;  Wood  v. 
Morewood,  3  Id.  440,  note;  Wild  v.  Holt,  9  Mees.  &  W.  672; 
In  re  United  Collieries  Co.,  L.  R.  15  Eq.  45. 

The  early  New  York  cases  give  the  full  value  at  the  time  of 
conversion,  including  any  value  added  by  labor  and  change  in 
manufacturing:  Betts  v.  Lee,  5  Johns.  348;  4  Am.  Dec.  368 j 
Curtis  y.  Groat,  6  Johns.  168;  5  Am.  Dec.  204;  BabcockY.  Gill^ 
10  Johns.  287;  Brown  v.  Sax,  7  Cow.  95;  Balcer  v.  Wheeler,  & 
Wend.  505;  24  Am.  Dec.  66.  In  these  cases  the  conversion  is 
treated  as  tortious,  and  the  same  as  if  made  by  willful  tres- 
pass. In  later  cases  a  distinction  is  made  between  a  willful 
taking  and  conversion;  and  the  rule  of  just  compensation  is 
upheld  in  case  of  the  conversion  of  trees  at  least,  and  their 
value  ui)on  the  land  is  given  as  damages  when  the  conversion 
does  not  result  from  willful  trespass:  Whitbeck  v.  N.  Y.  Central 
R.'R.  Co.,  36  Barb.  644;  Spicer  v.  Waters,  65  Id.  247.  The 
Illinois  decisions  make  no  distinction  between  cases  of  willful 
trespass  and  those  of  conversion  by  mistake  or  inadvertence, 
and  include  in  damages  all  enhancement  in  value  from  any 
cause  before  suit  is  brought:  Robertson  v.  Jones,  71  111.  405; 
McLean  County  Coal  Co.  v.  Long,  81  Id.  359;  Illinois  etc. 
R.  R.  etc.  Co.  V.  Ogle,  82  Id.  627;  25  Am.  Rep.  342. 

In  Maine  the  increased  value  added  by  cutting  and  remov- 
ing the  timber  is  not  included  in  the  damages,  although  the 
conversion  be  by  willful  trespass:   Cushing  v.  Longfellow,  2ft 
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Me.  306;  Moody  v.  Whitney,  38  Id.  174;  61  Am.  Dec.  239. 
And  the  same  rule  seems  to  govern  in  Massachusetts  {Stock- 
bridge  Iron  Co.  V.  Cone  Iron  Works,  102  Mass.  80,  86),  and  did 
in  Wisconsin  ( Weym.outh  v.  Chicago  and  Northwestern  Ry  Co., 
17  Wis.  567;  84  Am.  Dec.  763;  and  Single  v.  Schneider,  30  Wis. 
670)  until  the  legislature  of  that  state  in  1873  enacted  a  stat- 
ute providing  that  the  rule  of  damages,  in  the  case  of  one 
wrongfully  cutting  and  converting  timber  on  the  land  of  an- 
other should  be  the  highest  market  value  of  the  property  up 
to  the  time  of  trial,  in  whatever  state  it  might  be  put:  Webster 
v.  Moe,  35  Id.  75;  Ingram  v.  Rankin,  47  Id.  406;  32  Am.  Rep. 
762. 

The  weight  of  authority,  however,  in  this  country  is  in  favor 
of  the  rule  which  gives  compensation  for  the  loss,  that  is,  the 
value  of  the  property  at  the  time  and  place  of  conversion,  with 
interest  after,  allowing  nothing  for  value  subsequently  added  by 
the  defendant,  when  the  conversion  does  not  proceed  from  will- 
ful trespass,  but  from  the  wrong-doer's  mistake,  or  from  his 
honest  belief  of  ownership  in  the  property,  and  there  are  no 
circumstances  showing  a  special  and  peculiar  value  to  the 
owner,  or  a  contemplated  special  use  of  the  property  by  him : 
Forsyth  v.  Wells,  41  Pa.  St.  291;  80  Am.  Dec.  617;  Herdic  v. 
Young,  55  Pa.  St.  176;  93  Am.  Dec.  739;  Woolley  v.  Carter,  7 
N.  J.  L.  85;  11  Am.  Dec.  520;  Franklin  Coal  Co.  v.  McMillan, 
49  Md.  549;  33  Am.  Rep.  280;  Barton  Coal  Co.  v.  Cox,  39  Md. 
1;  17  Am.  Rep.  525;  Bennett  v.  Thompson,  13  Ired.  146;  Rail- 
way Co.  V.  Hutchins,  32  Ohio  St.  571;  30  Am.  Rep.  629; 
Wetherhee  v.  Green,  22  Mich.  311;  7  Am.  Rep.  653;  Winchester 
V.  Craig,  33  Mich.  205;  Nesbitt  v.  St.  Paul  Lumber  Co.,  21  Minn. 
491;  Ellis  v.  Wire,  33  Ind.  127;  5  Am.  Rep.  189;  Ward  v.  Car* 
wn  River  Wood  Co.,  13  Nev.  44;  Waters  v.  Stevenson,  13  Id. 
177;  29  Am.  Rep.  293;  Goller  v.  Fett,  30  Cal.  481;  Gray  v. 
Parker,  38  Mo.  160,  166;  Wooden-ware  Co.  v.  United  States,  106 
U.  S.  432,  434;  Sedgwick  on  Damages,  5th  ed.,  571,  572; 
Cooley  on  Torts,  457,  458,  note.  In  cases  of  conversion  by 
willful  act  or  by  fraud,  the  value  added  by  the  wrong-doer 
after  conversion  is  sometimes  given  as  exemplary  or  vindic- 
tive damages,  or  because  the  defendant  is  precluded  from 
showing  an  increase  in  value  by  his  own  wrong,  and  from 
claiming  a  corresponding  reduction  of  damages. 

The  contention  of  the  plaintiff,  that  he  is  entitled  to  recover 
the  value  of  the  logs  increased  by  the  expense  of  cutting  and 
removal  to  the  mill  in  Wolfeborough,  because,  as  the  case 
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finds,  the  defendant's  acts  constituting  the  conversion  were 
negligent,  cannot  be  sustained  on  any  ground  warranting  vin- 
dictive damages.  The  cutting  and  taking  the  logs  was  not  a 
willful  trespass,  nor  does  it  appear  that  the  defendant's  want 
of  reasonable  care  amounted  to  a  fraud.  No  malice  is  shown, 
nor  were  there  other  facts  of  outrage  upon  which  such  damages 
could  be  predicated.  No  part  of  the  damages  in  dispute  is 
found  as  exemplary,  and  the  plaintiff  cannot  be  permitted  to 
assign  as  damages  to  his  feelings  a  mere  value  added  to  the 
property  by  the  defendant  after  the  completion  of  the  tort,  nor 
take  as  a  benefit  that  which  is  outside  of  compensation  for  the 
wrong:  Fay  v.  Parker,  53  N.  H.  342;  16  Am.  Rep.  270;  Bixby 
V.  Dunlap,  56  N.  H.  456;  22  Am.  Rep.  475;  Kimball  v.  Holmes, 
60  N.  H.  163. 

The  damages  must  be  according  to  the  usual  rule  in  trover, 
which  is  the  value  of  the  property  at  the  time  of  conversion 
and  interest  after.  The  severance  of  the  trees  from  the  land, 
and  their  conversion  from  real  to  personal  property,  was  in 
law  a  conversion  of  the  property  to  the  defendant's  use.  The 
value  of  the  trees  immediately  upon  their  becoming  chattels, 
that  is,  as  soon  as  felled,  which  is  found  to  be  $1.50  per  thou- 
sand feet,  with  interest  from  that  time,  the  plaintiff  is  entitled 
to  recover. 

Judgment  for  the  plaintiff. 


Trover.  —  Damages  for  Conversion  of  Property,  in  good  faith,  and 
ander  a  mistake  of  one's  rights,  are  not  to  be  measured  by  the  highest  mar- 
ket value  up  to  the  day  of  trial:  Wright  v.  Bank  of  Metropolis,  110  N.  Y. 
237;  6  Am.  St.  Biep.  356,  and  note  365.  In  trespass  and  trover  for  logs  cut 
and  carried  away  in  the  mistaken  belief  that  defendant's  employer  was  the 
owner,  the  damage  is  the  value  in  the  woods  whence  they  were  taken,  and 
not  at  the  mill  to  which  they  were  carried  to  be  sawed:  Tilden  v.  Johnson,  62 
62  Vt.  628;  36  Am.  Rep.  769.  Where  timber  was  cut  by  trespassers,  and  con- 
verted into  cross-ties,  thereby  increasing  its  value  threefold,  the  measurt  of 
damages  must  not  be  the  enhanced  value  of  the  timber  after  it  was  severed 
from  the  realty:  Railway  Co.  v.  Hutchins,  32  Ohio  St.  571;  30  Am.  Rep.  629. 
The  measure  of  damages  for  logs  willfully  cut  and  taken  away  by  trespasser! 
is  their  value  at  the  time  and  place  of  conversion,  with  interest:  SIdnner  v. 
Pinney,  19  Fla.  42;  45  Am.  Rep.  1.  Compare  Barton  Coal  Co.  v.  Cox,  39  Md. 
1;  17  Am.  Rep.  525;  Foote  v.  Merrill,  64  N.  H.  490;  20  Am.  R«p.  161; 
Moody  V.  Whitney,  38  Me.  174;  61  Am.  Dec.  239;  Backentoss  v.  Stahler,  33  Pa. 
St.  251;  75  Am.  Dec.  592;  McCuev.  Smith,  19  Minn.  252;  85  Am.  Dec.  273.  But 
in  the  states  of  Wisconsin  and  Pennsylvania,  where  for  the  wrongful  cutting 
of  timber  the  owner  may  recover  statutory  damages,  no  interest  can  be  re* 
covered  on  such  amount:  Stnith  v.  Morgan,  73  Wis.  375;  Dunbar  Furnace  Co. 
T.  FairchM,  121  Pa.  St.  563. 
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Covenant  against  Encumbrances  is  Broken  bt  an  OursTANDnra  Sasb* 
MENT  of  any  kind  other  than  that  of  a  public  highway. 

An  Easement  is  an  Interest  in  Land  Created  by  grant  or  agreement, 
expressed  or  implied,  conferring  a  right  upon  the  owner  thereof  to  soma 
profit,  benefit,  dominion,  or  lawful  use  out  of  or  from  the  estate  of  an- 
other. 

An  Encttmbrance,  within  the  Terms  of  a  Covenant  against  Encum- 
brances, Includes  every  right  to  or  interest  in  the  land  to  the  diminu- 
tion of  the  value  of  the  land,  but  consistent  with  the  passage  of  the  fee 
for  the  land. 

Breach  or  a  Covenant  against  Enoxtmbrances  Takes  Place  the  Instant 
the  conveyance  is  made. 

Covenants  in  a  Deed  Protect  the  Grantee  against  Evebt  Adverse 
Right,  interest,  or  dominion  over  the  land,  whether  he  had  notice  of 
such  adverse  interest  or  not. 

Visible  and  Notorious  Easements  are  not  Exceftbd  trom  the  Opera- 
tion of  a  covenant  against  encumbrances. 

Evidence.  —  In  an  action  to  recover  for  a  breach  of  a  covenant  against  en- 
cumbrances based  upon  the  existence  of  an  easement  consisting  of  a 
right  to  maintain  a  dam,  the  defendant  is  not  entitled  to  ask  the  owner 
of  such  dam  what  is  the  fair  value  of  his  dam  in  connection  with  hia 
mill. 

Action  for  breach  of  a  covenant  against  encumbrances. 
Judgment  given  for  the  plaintiff  by  the  trial  court  was  af<> 
firmed  by  the  general  term. 

Nathaniel  C.  Moak,  for  the  appellant. 

Eugene  Burlingamef  for  the  respondent. 
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Earl,  J.  In  March,  1880,  the  defendant  conveyed  to  Maria 
W.  Huyck,  plaintiff's  intestate,  by  what  is  commonly  known 
as  a  full  covenant  deed,  certain  land  situate  in  the  town  of 
Coeymans,  in  the  county  of  Albany,  which,  as  described  in 
the  deed,  contained  the  whole  of  Hawneycroix  Creek  within 
its  boundaries.  Prior  thereto,  Amos  Briggs  had  received  a 
deed  of  adjoining  land  on  the  east  side  of  the  creek,  which 
conveyed  to  him,  with  the  land,  an  easement,  as  follows: 
"The  right  to  the  use  of  the  whole  of  the  water  of  the  said 
Hawneycroix  kill  or  creek;  also  the  right  to  erect  and  main- 
tain a  dam  across  said  creek,  and  to  connect  same  to  the 
opposite  bank  thereof,  at  such  place  as  the  dam  now  is,  and 
to  extend  the  same,  by  an  embankment  or  otherwise,  from  the 
bank  at  the  water's  edge  to  the  high  bank  or  hill  west  thereof; 
and  the  right,  also,  from  time  to  time,  to  go  onto  and  upon 
the  land  on  the  opposite  side  of  said  creek,  for  the  purpose 
of  erecting  and  maintaining  said  dam  or  dams,  and  of  using 
thereof  the  land  for  that  purpose." 

Upon  the  land  thus  conveyed  to  Briggs  there  was  a  paper- 
mill,  and  there  had  been  erected  a  dam  across  the  creek  to 
the  westerly  side  thereof;  and  he  and  those  under  whom  he 
held  had  used  the  waters  of  the  creek  for  the  purposes  of  that 
mill  for  many  years.  Subsequently  to  the  conveyance  to  Mrs. 
Huyck,  Briggs  entered  upon  the  land,  and  built  an  embank- 
ment westerly  from  the  edge  of  the  creek  to  the  high  bank 
upon  her  land.  Afterward  she  brought  this  action  for  the 
breach  of  the  covenants  contained  in  her  deed  by  the  exist- 
ence and  use  of  the  easement  which  Briggs  had  in  the  land 
conveyed  to  her.  She  recovered,  and  the  defendant  has  ap- 
pealed to  reverse  her  judgment.  He  claims  that  the  easement 
owned  by  Briggs  was  open,  visible,  and  well  known  to  Mrs. 
Huyck  at  the  time  she  took  her  deed,  and  that  therefore  the 
covenants  in  the  deed  do  not  protect  her  against  it.  It  is 
true  that  she  knew  that  the  paper-mill  and  dam  across  the 
creek  were  there,  and  that  the  waters  of  the  creek  had  been 
used  for  many  years  for  the  purposes  of  the  mill.  But  it  does 
not  appear  that  she  knew  the  full  extent  of  Briggs's  easement, 
or  that  she  had  any  knowledge  whatever  that  he  had  any 
paramount  right  to  the  exclusive  use  of  the  waters  of  the 
creek,  or  to  maintain  his  dam  where  it  was  located  as  high  as 
he  wished.  But  even  if  she  had  such  knowledge,  that  fact 
furnished  no  defense  to  this  action. 

The  deed  entitled  her  to  a  perfect  title  to  all  the  land  which 
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it  purported  to  convey,  free  from  any  encumbrance  thereon, 
and  it  is  no  defense  to  her  action  that  at  the  time  she  took  it 
Bhe  knew  of  some  encumbrance  or  some  defect  in  the  title. 
Proof  of  such  knowledge  would  be  quite  important  in  an  ac- 
tion brought  by  her  grantor  to  reform  the  deed,  but  as  a  de- 
fense to  an  action  upon  the  covenants  contained  in  the  deed, 
it  is  of  no  importance  whatever.  That  the  covenant  against 
encumbrances  is  broken  by  an  outstanding  easement  of  any 
kind  is  perfectly  well  established  by  the  authorities  in  this 
state,  and  there  is  no  hint  in  any  of  them  that  knowledge  by 
the  grantee  of  the  existence  of  the  easement  at  the  time  of  the 
conveyance  makes  any  difiference.  An  easement  is  an  interest 
in  land  created  by  grant  or  agreement,  express  or  implied, 
which  confers  a  right  upon  the  owner  thereof  to  some  profit, 
benefit,  dominion,  or  lawful  use  out  of  or  over  the  estate  of 
another.  An  encumbrance,  within  the  terms  of  the  covenant 
against  encumbrances,  is  said  to  be  "every  right  to  or  interest 
in  the  land,  to  the  diminution  of  the  value  of  the  land,  but 
consistent  with  the  passage  of  the  fee  by  the  conveyance": 
Prescott  V.  Trueman,  4  Mass.  627;  3  Am.  Dec.  246;  and  the 
breach  of  such  a  covenant  takes  place  at  the  instant  the  con- 
veyance is  made. 

There  is  in  this  state  one  exception  to  the  rule  that  the  ex- 
istence of  an  easement  constitutes  a  breach  of  the  covenant 
against  encumbrances,  and  that  is  in  the  case  of  a  highway. 
It  was  held  in  Whitbeck  v.  Cook,  15  Johns.  483,  8  Am.  Dec. 
272,  that  it  is  not  a  breach  of  the  covenants  that  the  grantor 
was  lawful  owner  of  the  land,  was  well  seised,  and  had  full 
power  to  convey,  that  part  of  the  land  was  a  public  highway, 
and  was  used  as  such;  and  that  decision  has  ever  since  been 
regarded  as  the  law  in  this  state.  It  was  based  upon  the 
peculiar  nature  of  highway  easements,  and  the  general  under- 
standing with  reference  to  them.  Spencer,  J.,  writing  the 
opinion,  said:  "It  must  strike  the  mind  with  surprise  that  a 
person  who  purchases  a  farm  through  which  a  public  road 
runs  at  the  time  of  purchase,  and  had  so  run  long  before,  who 
must  be  presumed  to  have  known  of  the  existence  of  the  road, 
and  who  chooses  to  have  it  included  in  his  purchase,  shall 
turn  around  on  his  grantor  and  complain  that  the  general 
covenants  in  the  deed  have  been  broken  by  the  existence  of 
what  he  saw  when  he  purchased,  and  what  must  have  en- 
hanced the  value  of  the  farm.  It  is  hazarding  little  to  say 
that  such  an  attempt  is  unjust  and  inequitable,  and  contrary 
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to  the  universal  understanding  of  both  vendors  and  purchas- 
ers. If  it  could  succeed,  a  flood-gate  of  litigation  would  be 
opened,  and  for  many  years  to  come  this  kind  of  action  would 
abound.  These  are  serious  considerations,  and  this  court 
ought,  if  it  can  consistently  with  law,  to  check  the  attempt  in 
the  bud."  These  reasons  are  not  applicable  to  other  ease- 
ments, and  the  rule  of  that  case  has  not  been  applied  to  any 
other.  While  there  was  not  in  the  deed  there  under  consid- 
eration any  covenant  against  encumbrances,  yet  the  ratio  deci- 
dendi is  equally  applicable  to  such  a  covenant;  and  since  that 
decision  it  has  always  been  understood  in  this  state  that  such 
a  covenant  is  not  broken  by  the  existence  of  a  highway. 

In  McMullin  v.  Wooley,  2  Lans.  394,  it  was  held  that  the 
right  to  take  water  by  means  of  a  pipe  laid  beneath  the 
ground  from  a  spring  on  the  premises  conveyed  constituted  a 
breach  of  the  covenant  against  encumbrances.  In  Roberts  v. 
Levy,  3  Abb.  Pr.,  N.  S.,  311,  it  was  held  that  a  covenant,  en- 
tered into  between  owners  of  adjoining  city  lots,  for  themselves 
and  all  claiming  under  them,  to  the  efifect  that  all  buildings 
erected  upon  the  lots  should  be  set  back  a  specified  distance 
from  the  street  on  which  the  lots  fronted,  constituted  an  en- 
cumbrance upon  the  lots  to  which  it  applied;  and  if  subse- 
quently conveyed  by  deed  containing  the  usual  covenant 
against  encumbrances,  a  breach  of  the  latter  covenant  arises 
the  instant  the  deed  is  executed.  In  Rea  v.  Minkler,  5  Lans. 
196,  it  was  held  that  the  existence  and  use  of  a  private  right 
of  way  over  the  granted  premises  was  a  breach  of  warranty; 
and  Blake  v.  Everett,  1  Allen,  248,  Rms  v.  Steel,  40  Vt.  310, 
and  Wetherbee  v.  Bennett,  2  Allen,  428,  are  to  the  same  effect. 

In  Scriver  v.  Smith,  100  N.  Y.  471,  53  Am.  Rep.  224,  where 
the  owner  of  land  upon  a  stream  conveyed  the  same  with  a 
covenant  of  quiet  enjoyment,  and  subsequently  an  owner  be- 
low, under  and  by  virtue  of  a  paramount  right,  raised  the 
height  of  a  dam  upon  his  land  and  thereby  flooded  the  land  con- 
veyed, it  was  held  that  there  was  substantially  an  eviction  and 
a  breach  of  the  covenant.  In  Mitchell  v.  Warner,  5  Conn.  497, 
it  was  held  that  a  pre-existing  right  in  a  third  person  to  take 
water  from  the  land  conveyed  is  a  breach  df  a  covenant  against 
encumbrances.  In  Morgan  v.  Smith,  11  111.  194,  it  was  held 
that  an  easement  authorizing  one  to  dam  up  and  use  the  water 
of  a  branch  running  over  the  land  conveyed,  and  to  use  the 
water  of  a  spring  upon  it,  is  a  breach  of  the  covenant  against 
encumbrances.     In  Medler  v.  Hiatt,  8  Ind.  171,  there  was  a 
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conveyance  of  land,  with  covenants  against  encumbrances^ 
through  which  there  was  a  stream  of  water,  and  at  the  time 
of  the  conveyance  there  was  across  the  creek,  a  short  distance 
below  the  land  conveyed,  a  dam  which  backed  the  stream  up 
60  as  to  overflow  a  large  quantity  thereof.  The  action  was- 
brought  upon  promissory  notes  given  for  the  purchase  price  of 
the  land.  The  defense  set  up  was  breach  of  covenant  against 
encumbrances.  To  this  defense  the  plaintiff  replied,  inter  alia^ 
that  the  defendant,  when  he  purchased  the  land,  knew  of  the 
existence  of  the  dam  and  of  the  right  to  flow  back  the  water; 
and  to  this  reply  the  defendant  demurred.  The  demurrer 
was  overruled,  and  upon  appeal  the  judgment  upon  the  de- 
murrer was  reversed.  The  court  said:  "It  is  conceded  that 
the  action  of  the  court  in  overruling  the  demurrer  raises  the 
main  question  in  the  case,  and  in  support  of  that  ruling  it  is 
insisted  that,  as  the  appellant  received  a  deed  for  the  lands 
with  full  notice  of  the  dam,  and  the  right  to  continue  it,  the 
law  presumes  that  he  took  the  conveyance  subject  to  the  en- 
cumbrance. The  rule  of  decision  on  this  subject,  as  evinced 
by  various  authorities,  is  to  some  extent  unsettled.  None  of 
the  authorities,  however,  sustain  the  position  that  mere  notice 
to  the  vendee,  at  the  time  he  receives  his  deed,  of  an  existing 
encumbrance  excludes  it  from  the  operation  of  an  express 

covenant  against  encumbrances The  plaintiff's  reply 

contains  nothing  from  which  a  contract  relative  to  the  ease- 
ment can  be  inferred.  It  is  true,  the  defendant  knew  of 
the  encumbrance,  but  mere  notice  of  it  does  not  indicate  even 
an  intent  to  relinquish  any  remedy  he  might  have  under  the 
covenants  in  his  deed."  In  Hovey  v.  Newton,  7  Pick.  29,  the 
action  was  covenant  upon  a  lease  of  water- works  and  build- 
ings, with  the  whole  control  of  the  water  in  the  pond,  except 
the  right  which  one  Bangs  had  to  take  water  in  logs  to  his 
garden,  and  a  similar  right  reserved  to  the  lessor;  and  the 
court  held  that  parol  evidence  was  not  admissible  to  prove 
that,  in  the  intention  of  the  parties  to  the  lease,  there  was 
likewise  an  exception  of  the  right  which  the  county  of  Wor- 
cester had  exercised  for  more  than  twenty  years,  of  occasion- 
ally diverting  part  Of  the  water  for  the  purpose  of  cleansing 
the  county  jail,  and  which  diversion  was  well  known  to  the 
parties  at  the  time  of  making  the  lease.  In  Mohr  v.  Parmelee, 
11  Jones  &  S.  320,  a  party-wall  was  wholly  on  one  of  two  con- 
tiguous lots  of  land,  yet  subject  to  appropriation  and  use  for  all 
the  purposes  of  a  party-wall  by  the  proprietor  of  the  other  by 
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reason  of  a  prior  grant,  and  it  was  held  that  it  constituted  an 
encumbrance  upon  the  land  on  which  it  stood;  that  when 
a  title  is  encumbered  by  such  an  easement  a  right  of  action 
immediately  accrues;  and  that  whether  the  covenantee  had  or 
had  not  knowledge  or  notice  of  its  existence  is  immaterial, 
both  as  regards  his  right  of  action  and  the  question  of  dam- 
ages. In  2  Greenleaf  on  Evidence,  section  242,  it  is  said:  "A 
public  highway  over  the  land,  a  claim  of  dower,  a  private 
right  of  way,  a  lien  by  judgment  or  by  mortgage,  or  any  other 
outstanding,  elder,  and  better  title  is  an  encumbrance,  the  ex- 
istence of  which  is  a  breach  of  this  covenant.  In  these  and  the 
like  cases  it  is  the  existence  of  the  encumbrance  which  consti- 
tutes the  right  of  action,  irrespective  of  any  knowledge  on  the 
part  of  the  grantee  or  of  any  eviction  of  him."  In  2  Dart  on 
Vendors  and  Purchasers,  6th  ed.,  886,  the  following  language 
is  used:  "Although  the  fact  of  the  purchaser  having  notice  of 
the  defect  cannot  prevent  the  covenants  for  title  from  extend- 
ing to  it,  since  extrinsic  evidence  is  inadmissible  for  the  pur- 
pose of  construing  a  deed,  yet  in  an  action  to  rectify  the 
covenant,  that  fact  can  be  used  as  the  basis  of  an  inference 
that  it  could  not  have  been  the  intention  of  the  parties  that 
the  covenant  should  include  a  defect  of  which  both  parties 
were  aware."  To  the  same  effect  are  the  following  authorities: 
Beach  v.  Miller,  51  111.  207;  2  Am.  Rep.  290;  Barlow  v.  Mc 
Kinley,  24  Iowa,  70;  Gerald  v.  Elley,  45  Id.  322;  Butt  v.  Riffe^ 
78  Ky.  352;  Burh  v.  Hill,  48  Ind.  52;  17  Am.  Rep.  731;  KeU 
logg  V.  Malin,  50  Mo.  496;  11  Am.  Rep.  426. 

In  Mott  V.  Palmer,  1  N.  Y.  564,  the  action  was  to  recover 
damages  for  breach  of  the  covenant  of  seisin  because  the  gran- 
tor did  not  at  the  time  of  the  conveyance  own  certain  fence- 
rails  constituting  part  of  a  fence,  and  Bronson,  J.,  writing 
one  of  the  opinions,  said:  "That  parol  evidence  was  inadmis- 
sible to  control  the  legal  effect  and  operation  of  the  deed  is  too 
plain  a  proposition  to  be  disputed.  If  the  plaintiff  had  been 
told  at  the  time  that  Brown  owned  the  rails,  and  more,  if  the 
rails  had  been  expressly  excepted  by  parol  from  the  operation 
of  the  grant  and  covenant,  it  would  have  been  no  answer  to 
the  action.  A  deed  cannot  be  contradicted  in  its  legal  effect 
any  more  than  it  can  in  its  terms." 

To  support  the  contention  of  the  appellant,  his  counsel  has 
placed  much  reliance  upon  the  cases  of  Kutz  v.  McCwie,  22 
Wis.  628,  and  Memmert  v.  McKeen,  112  Pa.  St.  315.  In  Kutz 
V.  McCunCf  eVfpraf  it  was  held  that  an  easement  obviously  and 
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notoriously  affecting  the  physical  condition  of  the  land  at 
the  time  of  its  sale  is  not  embraced  in  the  general  covenant 
against  encumbrances.  In  Memmert  v.  McKeen,  supra,  it  was 
held  that  encumbrances  are  of  two  kinds:  1.  Such  as  affect 
the  title;  and  2.  Such  as  affect  only  the  physical  condition  of 
the  property;  that  where  encumbrances  of  the  former  class 
exist,  the  covenant  is  broken  the  instant  it  is  made,  and  it  is 
of  no  importance  that  the  grantee  had  notice  of  them  when  he 
took  the  title;  that  where,  however,  there  is  a  servitude  im- 
posed upon  the  land  which  is  visible  to  the  eye,  and  which 
affects,  not  the  title,  but  the  physical  condition  of  the  prop- 
erty, it  is  presumed  that  the  grantee  took  the  property  in  con- 
templation of  such  condition,  and  with  reference  thereto.  We 
do  not  yield  assent  to  these  authorities.  They  have  no  sanc- 
tion in  any  of  the  cases  decided  in  this  state,  and  have  no 
adequate  foundation  in  principle  or  reason.  They  open  to 
litigation,  upon  parol  evidence,  in  every  action  for  the  breach 
of  the  covenant  against  encumbrances  caused  by  the  existence 
of  an  easement,  the  question  whether  the  grantee  knew  of  its 
existence;  and  in  every  such  case  the  protection  of  written 
covenants  can  be  absolutely  taken  away  by  disputed  oral  evi- 
dence. We  think  the  safer  rule  is  to  hold  that  the  covenants 
in  a  deed  protect  the  grantee  against  every  adverse  right,  in- 
terest, or  dominion  over  the  land,  and  that  he  may  rely  upon 
them  for  his  security.  If  open,  visible,  and  notorious  ease- 
ments are  to  be  excepted  from  the  operation  of  covenants,  it 
should  be  the  duty  of  the  grantor  to  except  them,  and  the 
burden  should  not  be  cast  upon  the  grantee  to  show  that  he 
was  not  aware  of  them.  The  security  of  titles  demands  that 
a  grant  made  without  fraud  or  mutual  mistake  shall  bind  the 
grantor  according  to  its  written  terms.  It  should  not  be 
incumbent  upon  the  grantee  to  take  special  and  particular 
covenants  against  visible  and  apparent  defects  in  the  title  or 
encumbrances  upon  the  land;  but  it  should  be  incumbent 
upon  the  grantor,  if  he  does  not  intend  to  covenant  against 
such  defects  and  encumbrances,  to  except  them  from  the 
operation  of  his  covenants.  The  distinction  which  is  at- 
tempted to  be  made  between  encumbrances  which  affect  the 
title  and  those  which  affect  merely  the  physical  condition  of 
the  land  conveyed  is  quite  illusory  and  unsatisfactory.  Ease- 
ments not  only  affect  the  physical  condition  of  the  land,  but 
they  affect  and  impair  the  title.  The  owners  of  them  have  an 
interest  in  and  dominion  over  the  servient  tenement  which 
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frequently  may  largely  impair  its  usefulness  and  value.  The 
rule  contended  for  would  operate  very  unjustly,  and  would 
be  quite  difficult  to  administer  in  many  cases.  In  this  case, 
while  the  grantee  knew  of  the  existence  of  the  dam,  and  of 
some  use  of  the  water,  she  did  not  know  of  the  right  to  ex- 
tend the  dam  from  the  edge  of  the  water  to  her  high  land 
on  the  west  side  of  the  creek;  nor  did  she  know  of  the  right 
Briggs  had  to  use  the  entire  water  of  the  stream. 

We  are  therefore  of  opinion  that  Mrs.  Huyck  was  entitled 
to  the  protection  of  the  covenant  against  encumbrances. 

The  defendant  alleged  in  his  answer  that  there  was  a  mu- 
tual mistake,  in  that  his  conveyance  was  not  made  subject  to 
the  easement  owned  by  Briggs;  and  by  way  of  counterclaim, 
he  prayed  relief  that  the  deed  be  reformed.  The  issue  thus 
tendered  was  tried,  and  found  against  him.  Upon  the  trial 
he  called  Briggs  as  a  witness,  and  he  was  asked  this  ques- 
tion: "What  is  the  fair  value  of  your  dam  in  connection 
with  your  mill?"  This  was  objected  to  by  the  plaintiff,  as 
no  measure  of  damages  in  the  suit,  and  the  objection  was 
overruled.  The  witness  answered:  "It  is  worth  ten  thou- 
sand dollars, — the  dam  and  water  privilege."  Then  plaintiff's 
counsel  moved  to  strike  out  the  answer  "as  incompetent,  and 
not  a  proper  basis  of  damages,"  and  the  motion  was  denied. 
Defendant's  counsel  then  stated  that  his  "object  in  offering 
the  evidence  was  to  show  that  if  this  dam  and  stream  were 
worth  ten  thousand  dollars,  the  defendant  was  a  fool,  and 
plaintiff  was  a  knave  in  paying  four  thousand  dollars  for 
this  water  privilege,  together  with  fifteen  acres  of  land." 
The  judge  then  granted  the  motion,  and  the  testimony  was 
stricken  out,  and  defendant's  counsel  excepted.  It  is  now 
claimed  that  this  evidence  was  improperly  stricken  out.  Both 
parties  were  permitted  to  give  evidence  as  to  the  value  of  the 
easement  in  connection  with  the  land  conveyed,  and  the  rule 
for  estimating  plaintiff's  damages,  adopted  by  both  parties, 
was  the  difference  between  the  value  of  the  land  without  the 
easement  and  its  value  with  the  easement  as  an  encum- 
brance thereon,  and  there  was  but  little  variation  in  the  esti- 
mates of  the  witnesses.  It  was  shown  by  competent  evidence 
that  if  the  deed  to  Mrs.  Huyck  had  conveyed  a  perfect  title 
to  all  the  land  described,  without  the  easement,  it  would  have 
been  worth  four  thousand  dollars,  and  with  the  easement, 
eight  hundred  dollars  less.  That  evidence  was  pertinent,  both 
on  the  question  of  plaintiff's  damages  and  upon  the  issue  for 
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the  reformation  of  the  deed.  The  consideration  mentioned 
in  the  deed  is  four  thousand  dollars,  and  hence  it  appeared 
that  the  plaintiflf  paid  for  the  premises  what  they  were  worth, 
free  from  the  encumbrance  of  the  easement,  and  that  circum- 
stance was  entitled  to  some  weight  upon  the  issue  for  the 
reformation  of  the  deed.  But  what  the  dam  and  the  water 
might  be  worth  in  connection  with  an  expensive  mill  on  the 
other  side  of  the  creek  could  have  no  bearing  upon  that  issue. 
They  might  be  worth  ten  thousand  dollars  to  Mr.  Briggs,  de- 
pending upon  the  value  of  his  mill  and  the  business  connected 
therewith, — that  is,  rather  than  have  his  mill  and  business 
destroyed,  he  might  be  willing  to  pay  that  sum,  but  what  he 
might  be  willing  to  pay  under  such  circumstances  would  be 
no  criterion  of  the  real  value  of  the  easement.  So  far  as  that 
value  has  any  bearing  upon  that  issue,  the  evidence  stricken 
out  would  have  been  delusive,  and  might  have  been  mislead- 
ing.    It  was  certainly  too  remote. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
affirmed,  with  costs. 

Judgment  affirmed.  

Covenants  against  Encumbbanok— What  is  a  Brxaoh  ot. — Where 
a  tract  of  land  was  conveyed,  with  covenants  of  title  and  against  encum< 
brance,  and  at  the  time,  such  tract  was  subject  to  the  easement  of  a  right 
of  way  for  a  railway,  and  also  a  highway,  there  was  a  breach  of  the  covenant 
against  encumbrances:  Beach  v.  Miller,  51  111.  52;  2  Am.  Rep.  290;  Kellogg  v. 
Malin,  50  Mo.  496;  11  Am.  Rep.  426;  Burk  v.  Hill,  48  Ind.  52;  17  Am.  Rep. 
731;  but  a  covenant  against  encumbrances  in  a  deed  of  land  is  not  broken  by 
the  existence  of  a  public  road  over  the  land  known  to  the  purchaser  at  the 
time  of  the  purchase:  Desvergera  v.  WilMs,  56  Ga.  515;  21  Am.  Rep.  289. 
The  existence  of  an  easement  obviously  and  notoriously  affecting  the  physi- 
cal condition  of  the  land  at  the  time  of  its  sale,  such  as  a  right  of  flowing 
the  land  by  a  mill-pond  in  actual  use  upon  it,  does  not  constitute  a  breach  of 
a  general  covenant  against  encumbrances:  Kutz  v.  McCune,  22  Wis.  628;  99 
Am.  Dec.  85. 

Covenant  against  Encumbrances  is  Broken  at  the  Time  of  the 
CoNVETANCB  by  the  existence  of  an  outstanding  mortgage  on  the  premises: 
Reed  v.  Pierce,  36  Me.  455;  58  Am.  Dec.  761;  Andrews  v.  Davison,  17  N.  H. 
413;  43  Am.  Dec.  606.  Where  the  grantor  has  neither  title  nor  possession, 
the  covenant  of  seisin  is  broken  as  soon  as  the  deed  is  executed;  Jackson  v. 
Oreen,  112  Ind.  341.  A  covenant  of  warranty  can  never  be  treated  aa  a 
covenant  against  encumbrances,  for  it  would  be  broken  as  soon  as  made,  if 
the  encumbrance  existed  prior  to  the  delivery  of  the  deed:  Marbury  ▼. 
Thornton,  82  Va.  702. 
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Presitmption.  —  Address  on  Eitvelope  will  be  Pbesxtmed  to  Corre- 
spond TO  Address  on  Letter,  in  the  abseace  of  evidence  to  the  con- 
trary. 

Letter  will  not  be  Presumed  to  have  Reached  Person  to  whom  it 
was  addressed  on  the  day  of  its  date,  nor  at  any  time  earlier  than  it  ia 
actually  shown  to  have  been  in  his  possession,  when  it  is  found  among 
bis  papers  after  his  death,  but  is  addressed  to  him  at  a  place  other  than 
his  regular  post-office  address. 

Forfeiture  of  Insurance.  —  Notice  to  the  Holder  of  a  Policy  of  Insub- 
ANCE  stating  that  a  certain  premium,  giving  the  amount,  will  fall  due 
at  a  designated  time  and  place;  that  the  conditions  of  his  policy  are, 
that  payment  must  be  made  on  or  before  the  date  the  premium  is  due; 
that  members  neglecting  to  pay  are  carrying  their  own  risks;  that  agents 
have  no  right  to  waive  forfeitures;  and  that  prompt  payment  is  neces- 
sary  to  keep  his  policy  in  force,  —  is  not  sufficient  to  work  a  forfeiture  of 
a  life  insurance  policy  under  the  statutes  of  New  York,  which  declare 
that  "no  life  insurance  company  doing  business  in  this  state  shall  have 
power  to  declare  forfeited  or  lapsed  any  policy  thereafter  issued  by  rea- 
son of  non-payment  of  premium,  unless  after  it  becomes  due  a  notice 
stating  the  amount  of  sach  premium,  the  place  where  it  should  be  paid, 
and  the  person  to  whom  it  is  payable,  shall  be  duly  addressed  and  mailed 
to  the  person  whose  life  is  assured,  at  his  last  known  post-office  address, 
postage  paid  by  the  company,  and  further  stating  that  unless  the 
premium  then  due  shall  be  paid  to  the  company  or  its  agent  within 
thirty  days  after  the  mailing  of  such  notice,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void." 

Action  on  policy  of  life  insurance.  Judgment  in  favor  of 
the  defendant  by  the  trial  court  was  affirmed  by  the  general 
term. 

Raphael  J.  MoseSj  Jr.,  for  the  appellant. 

David  Willcox,  for  the  respondent. 

Danforth,  J.  The  defendant  is  a  life  insurance  company 
organized  under  the  laws  of  Wisconsin,  but  doing  business  in 
the  state  of  New  York.  On  the  31st  of  March,  1880,  it  issued 
a  policy  of  insurance  upon  the  life  of  George  P.  Phelan.  The 
premiums  were  payable  on  or  before  the  thirty-first  day  of 
March,  June,  September,  and  December  in  each  year,  and  the 
policy  contains  a  provision  that  if  the  premiums  are  not  paid 
at  the  times  mentioned,  the  policy  shall  cease  and  determine. 
The  premium  that  became  due  December  31,  1882,  was  not 
paid.  It  was  tendered  to  the  company  about  two  o'clock  on 
the  15th  of  January,  1883,  but  was  refused.    The  insured 
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died  on  the  night  of  that  day.  The  plaintiff  is  his  adminis- 
tratrix, and  sues  upon  the  promise  contained  in  the  policy,  to 
pay  the  sum  assured  in  sixty  days  after  notice  and  proof  of 
death  of  the  insured. 

It  is  obvious,  upon  the  facts  so  far  stated,  that  no  recovery 
could  be  had,  for  the  condition  upon  which  the  defendant  was 
to  be  liable  had  not  been  performed ;  but  the  plaintiff  relies 
upon  the  statute  of  this  state  regulating  the  forfeiture  of  life 
insurance  policies:  Laws  of  1877,  c.  321;  and  claims  to  en- 
force the  policy  upon  the  ground  that  the  defendant  failed  to 
do  that  which  the  statute  exacts  as  a  condition  of  forfeiture. 
The  statute  {supra)  declares  that  "  no  life  insurance  company 
doing  business  in  this  state  shall  have  power  to  declare  for- 
feited or  lapsed  any  policy  thereafter  issued  by  reason  of  non- 
payment of  premium,  unless  after  it  becomes  due  a  notice 
stating  the  amount  of  such  premium,  the  place  where  it  should 
be  paid,  and  the  person  to  whom  the  same  is  payable,  shall 
be  duly  addressed  and  mailed  to  the  person  whose  life  is  as- 
sured, at  his  last  known  post-office  address,  postage  paid  by 
the  company,  and  further  stating  that  unless  the  premium 
then  due  shall  be  paid  to  the  company  or  its  agent  within 
thirty  days  after  the  mailing  of  such  notice,  the  policy  and 
all  payments  thereon  will  become  forfeited  and  void  ";  and 
the  statute  provides  that  in  case  such  payment  is  made  within 
the  thirty  days  limited  therefor,  it  shall  be  deemed  a  full  com- 
pliance with  the  requirements  of  the  policy  in  respect  to  the 
payment  of  premium,  and  declares  that  no  such  policy  shall 
in  any  case  be  forfeited  until  the  expiration  of  thirty  days 
after  the  mailing  of  such  notice.  There  is  no  pretense  that 
this  notice  was  given,  but,  on  the  contrary,  the  argument  of 
the  defendant  is  to  the  effect  that  it  did  another  thing  which 
the  statute  makes  equivalent  thereto.  As  to  that,  the  pro- 
vision is,  that  a  notice  stating  when  a  premium  will  fall  due, 
and  that  if  not  paid  the  policy  and  all  payments  thereon  will 
become  forfeited  and  void,  served  in  the  manner  "above 
stated,"  at  least  thirty  and  not  more  than  sixty  days  prior  to 
the  day  when  the  premium  is  payable,  shall  have  the  same 
effect  as  the  notice  before  provided  for.  That  such  notice  had 
been  given  was  a  fact  to  be  established  by  the  defendant  be- 
fore its  defense  could  be  maintained,  and  whether  it  was  so 
established  is  the  only  question  on  this  appeal. 

The  defendant  relies  upon  a  paper  found  after  the  death  of 
the  insured  among  his  effects,  and  reading  as  follows:  — 
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"office  of  the 
"Northwestern  Mutual  Life  Insurance  Company. 

"Milwaukee,  Wis.,  November  1, 1882 
"George  P.  Phelan,  37  Barclay  Street. 

"The  4  qr.  premium  of  $17.40  on  your  policy,  No.  102,320^ 
falls  due  at  the  oflSce  of  the  agent  of  this  company  in  New 
York  City,  New  York,  before  noon  on  the  thirty-first  day  of 
December,  1882. 

"The  conditions  of  your  policy  are,  that  payment  must  be 
made  on  or  before  the  day  the  premium  is  due,  and  members 
neglecting  so  to  pay  are  carrying  their  own  risk.  Agents  have 
no  right  to  waive  forfeitures. 

"  Please  present  this  notice  at  time  of  payment. 
"Yours  respectfully, 

"J.  W.  Skinner,  Secretary, 

"  H.  M.  Munsell,  General  Agent  Northwestern  Mutual  Life 
Co.,  160  Fulton  Street,  Office  cor.  Broadway,  New  York 
City. 

"  Prompt  payment  is  necessary  to  keep  your  policy  in  force.'* 

No  proof  was  given  of  compliance  with  the  statutory  pro- 
vision in  regard  to  the  mailing  of  the  notice,  but  the  argument 
of  the  respondent  is,  that  the  regularity  of  its  proceedings  in 
those  respects  is  to  be  inferred  from  the  fact  that  the  notice 
was  found  among  the  papers  of  the  deceased.  The  evidence 
is  insufficient  for  that  deduction.  It  appears  that  the  resi- 
dence of  the  deceased  at  the  time  the  notice  should  have  been 
given  was  45  Warren  Street,  New  York;  that  the  company 
had  been  apprised  of  that  fact,  and  had  so  entered  it  upon 
their  books.  Moreover,  the  agent  of  the  defendant  testified 
that  "the  post-office  address  of  Phelan  appeared  upon  the 
books  to  be  as  above  stated."  The  notice  produced  was  not 
so  addressed.  It  was  addressed  to  him  at  37  Barclay  Street. 
It  may  be  presumed  that  it  reached  that  place  in  due  course 
after  it  was  mailed.  But  when  was  it  mailed?  There  is  ne 
evidence  as  to  that.  The  date  is  of  no  importance,  and  is  evi- 
dence of  no  statutory  fact.  Within  the  cases  cited  by  the  re- 
spondent, it  might,  in  a  proper  case,  be  presumed  that  its  date 
represented  the  day  it  was  prepared  or  written,  but  nothing 
more.  Certainly  it  cannot  be  considered  as  just  ground  for 
inferring  the  wholly  distinct  and  vital  fact  that  it  was  put  in 
the  mail  on  that  day,  nor  that  the  envelope  was  properly  ad- 
dressed.   In  the  absence  of  other  evidence,  the  presumption 
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is,  the  address  on  the  envelope  corresponded  to  the  address  in 
the  letter.  Nor  does  the  fact  that  the  notice  was  in  the  pos- 
session of  the  assured  on  the  17th  of  January,  1883,  afford 
any  ground  for  inference  that  he  received  it  in  due  course  of 
mail,  nor  that  it  was  served  upon  him  or  received  by  him  at 
any  day  earlier  than  January  17th. 

We  are  also  of  opinion  that  the  notice  does  not,  in  its  terms 
conform  to  the  statute.  Many  ignorant  and  unlearned  people 
seek  to  avail  themselves  of  the  advantages  proposed  by  these 
companies.  The  statute  is  designed  for  the  protection  of  all 
classes,  and  the  language  it  prescribes  for  notice  is  intelligible/ 
to  all.  To  say  that,  in  a  declared  event,  "a  policy  will  become 
forfeited  and  void,"  conveys  a  meaning  easily  to  be  compre- 
hended. To  refer  to  the  policy  and  conditions,  and  say  that 
^'members  neglecting  so  to  pay  are  carrying  their  own  risk,"! 
is  quite  another  thing;  and  while  it  may  be  comprehensible' 
to  those  versed  in  the  language  of  insurers,  and  accustomed  to 
their  phraseology,  it  is  not  the  language  of  the  statute,  and 
does  not  embody  the  notice  which  the  statute  requires.  The 
principle  upon  which  our  decision  in  the  recent  case  of  Carter 
V.  Brooklyn  Life  Im.  Co.,  110  N.  Y.  15,  rests  applies,  and  re- 
quires that  the  appeal  succeed. 

The  judgment  of  the  court  below  should  therefore  be  re* 
versed,  and  a  new  trial  granted,  with  costs  to  abide  the  event.^ 

Judgment  reversed. 


Mah..  —  A  Lettkr  Propsblt  Addbessed  akd  Mailed  is  presumed  to 
have  been  received  by  him  to  whom  directed:  Russell  v.  Buckley,  4.  R.  I.  525; 
70  Am.  Dec.  167;  Huntley  v.  Whittier,  105  Mass.  391;  7  Am.  Rep.  536;  Ore- 
gon 8.  Co.  V.  Otis,  100  N.  y.  446;  53  Am.  Rep.  221;  Au^in  v.  Holland,  67 
N.  Y.  671;  26  Am.  Rep.  246;  contra,  Freeman  v.  Morey,  45  Me.  60;  71  Am. 
Dec.  627,  and  note  529;  note  to  Commonwealth  v.  Juries,  83  Am.  Dec.  726, 
727;  Sullivan  v.  Kuykendall,  83  Ey.  483;  56  Am.  Rep.  901;  First  Nationai. 
Bairit  etc  ▼.  McManigle,  69  Pa.  St.  166;  8  Am.  Rep.  236. 
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EVBRSON  V,  MoMULLEN. 
IU3  Nkw  York,  298.] 
DowxB  —  SxTBROOATlON.  —  If  the  purchaser  of  an  equity  of  redemption  pay» 
a  mortgage  to  which  the  wife  of  the  mortgagor  was  a  party,  or  gives  a 
new  mortgage  in  place  of  such  mortgage,  he  becomes  in  an  equitable 
sense  the  purchaser  of  the  interest  of  the  original  mortgagee,  and  ia  en- 
titled to  be  subrogated  to  the  position  of  the  mortgagee,  and  to  stand  in. 
equity  as  the  purchaser  and  holder  of  his  security. 

'  Action  by  the  widow  of  Morgan  Everson  to  recover  dower. 
The  question  was  whether  her  dower  interest  should  be  charged 
with  its  proportion  of  a  mortgage  in  which  she  had  joined  with 
her  husband.  The  general  term  on  appeal  had  decided  in 
favor  of  the  plaintiff  that  she  was  not  liable  to  contribute  any- 
thing towards  the  satisfaction  of  the  mortgage. 

Howard  Chipp,  for  the  appellant. 

G.  D.  B.  Haahrouck,  for  the  respondent. 

Finch,  J.  We  are  required  to  settle  on  this  appeal  the  dis- 
agreement between  the  trial  court  at  the  first  hearing  and  the- 
general  term,  and  determine  which  decision  was  correct. 

The  property  in  question  was  owned  originally  by  Morgan^ 
Everson,  who  mortgaged  it  to  the  Rondout  Savings  Bank  for 
twelve  thousand  dollars;  his  wife,  who  is  the  present  plaintiff^ 
Joining  with  him  in  the  mortgage  to  cover  her  inchoate  right 
of  dower.  Everson  died  soon  thereafter,  and  his  executor 
sold  the  equity  of  redemption  at  public  auction  for  one  dollar. 
The  case  does  not  disclose  the  authority  upon  which  he  acted, 
but  nobody  disputes  it,  and  the  action  was  tried  upon  the 
assumption  that  a  valid  title  existed  in  the  purchaser.  That 
purchaser  was  Coykendall,  who  assigned  his  bid  to  Preston, 
to  whom  the  executor's  deed  was  made.  Preston  took  title 
before  August,  1877,  and  thereupon  gave  a  new  mortgage  to 
the  savings  bank  upon  the  property  for  two  thousand  dollars 
to  further  secure  an  accumulation  of  interest  upon  the  original 
mortgage.  It  appears  that  Preston  gave  a  bond  accompany- 
ing the  mortgage,  and  so  became  personally  liable  for  a  pos- 
sible deficiency,  and  the  bank  gained  that  additional  security 
for  its  unpaid  interest;  but  while  it  is  said  generally  that  the 
mortgage  was  given  to  pay  the  interest,  it  is  not  shown  that 
the  mortgagee  accepted  the  new  securities  as  a  payment  pro 
tanto  upon  the  original  encumbrance  by  any  indorsement  or 
equivalent  action,  or  held  them  in  any  other  way  than  as  col- 
lateral to  the  original  debt.    In  August,  1877,  Preston  and 
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his  wife  conveyed  to  Crosby  by  a  quitclaim  deed,  but  contain- 
ing a  provision  by  which  the  latter  assumed  and  agreed  to 
pay  the  two-thousand-dollar  mortgage  given  by  Preston  to 
the  bank  as  a  part  of  the  consideration  for  the  purchase. 
The  consideration  named  in  the  deed  was  $221.  Preston  did 
not  on  his  purchase  assume  or  become  liable  to  pay  any  part 
part  of  the  original  mortgage,  but  took  title  merely  subject  to 
its  lien.  When  he  gave  his  two-thousand-dollar  bond  and 
mortgage  it  was  in  aid  of  his  own  title,  and  not  in  pursuance  of 
any  duty  due  to  the  representatives  of  the  mortgagor.  Probably 
his  obligation  was  merely  collateral  to  the  primary  lien,  and 
fio  both  he  and  his  land  became  sureties  for  the  unpaid  inter- 
«st;  but  if  not,  and  the  new  mortgage  was  a  payment  of  so 
much  of  the  old  debt,  it  was  entirely  voluntary,  and  he  and 
•Crosby,  who  took  his  place,  stood  in  the  attitude  of  sureties 
after  paying  the  unpaid  interest,  entitling  them  to  subrogation 
as  against  the  land.  Crosby  thereafter  conveyed  a  portion  of 
the  property  to  McMuUen  by  a  warranty  deed  free  and  clear 
of  all  encumbrance.  He  was  enabled  to  do  this  by  an  ar- 
rangement at  the  time  to  which  his  grantee  and  the  bank 
were  parties.  The  substantial  point  of  that  arrangement  was 
a  distribution  of  the  original  mortgage  in  agreed  proportions 
between  the  two  parcels  into  which,  by  McMuUen's  purchase,, 
the  land  was  to  be  divided.  To  efifect  this  separation  and' 
severance  of  the  lien,  McMullen  gave  the  bank  a  mortgage  on 
his  parcel  for  five  thousand  five  hundred  dollars  as  a  substi- 
tute for  four  thousand  dollars  of  the  principal  of  the  original 
mortgage,  and  of  the  unpaid  interest  collaterally  secured  by 
the  bond  and  mortgage  of  Preston,  five  hundred  dollars  of  the 
interest  having  been  paid  in  cash  by  Crosby.  The  bank  on 
its  part  formally  released  McMuUen's  parcel  from  the  lien  of 
its  original  mortgage,  indorsing  thereon  a  payment  of  four 
thousand  dollars,  and  canceled  and  discharged  the  two-thou- 
eand-doUar  mortgage  of  Preston,  and  Crosby  was  thus  enabled 
to  make  his  conveyance  free  from  encumbrance. 

On  this  state  of  facts,  the  widow  demanded  dower  in  Mc- 
MuUen's parcel.  The  special  term,  on  the  first  trial,  held  that 
she  was  bound  to  allow,  as  against  her  dower,  a  just  propor- 
tion of  the  original  mortgage  and  its  interest,  and  sent  the 
case  to  a  referee  to  ascertain  that  just  proportion,  with  a 
direction  that  the  McMullen  mortgage  should  be  recognized 
and  allowed  in  ascertaining  the  amount  of  such  indebtedness. 
The  general  term,  on  the  contrary,  were  of  opinion  that  the 
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widow  was  not  bound  to  contribute,  and  should  have  dower  in 
the  whole  parcel,  without  allowance  or  diminution;  and  it  is 
that  controversy  which  awaits  our  judgment.  It  is  not  doubt- 
ful on  which  side  the  equity  exists.  The  widow  subordinated 
her  dower  to  the  payment  of  the  husband's  debt.  Whoever, 
in  the  room  of  a  foreclosure  by  the  mortgagee,  pays  that  debt 
to  him  when  under  no  personal  liability  for  its  discharge,  is 
entitled  in  equity  to  the  protection  of  the  mortgagee's  right  as 
against  the  dower  which  it  covered  and  charged.  The  pur- 
chaser from  the  husband  acquired  only  the  equity  of  redemp- 
tion. While  technically  he  took  the  fee,  in  truth  he  took  it 
subject  to  the  interest  of  the  mortgagee  carved  out  of  it  by  the 
mortgage  as  a  lien.  Payment  to  the  mortgagee,  in  an  equi- 
table sense,  is  a  purchase  of  that  interest  from  him,  and  in 
equity  the  owner  of  the  fee  holds  it  under  the  mortgagee  as  to 
that  interest,  and  under  the  husband  only  as  to  the  equity  of 
redemption.  That  is  an  answer  to  the  doctrine  invoked  by 
the  respondent,  that  a  release  of  dower  is  available  only  to  one 
who  claims  under  the  very  title  which  was  created  by  the  con- 
veyance with  which  the  release  is  joined:  Malloneyv.  Horan, 
49  N.  Y.  118;  10  Am.  Rep.  335.  That  would  be  a  good  an- 
swer to  the  appellant's  claim  in  a  court  of  law,  possibly,  but 
does  not  govern  his  case  in  equity,  since  there  the  truth  of  his 
holding,  outside  of  the  legal  form,  is  under  the  mortgage  to 
the  extent  of  the  mortgage  debt.  For  his  payment  of  that 
debt  is  not  a  duty  which  he  owes  to  the  husband's  estate  or  to 
any  one,  but  a  transaction  in  his  own  interest,  the  exact  and 
obvious  purpose  of  which  is  to  add  the  right  of  the  mortgagee 
to  the  right  bought  of  the  husband.  The  widow  is  left  where 
her  own  voluntary  act  placed  her.  By  joining  in  the  mort- 
gage she  postponed  her  dower  to  the  equity  of  redemption. 
She  has  that  right  still,  and  seeks  to  enlarge  it  because  of  a 
payment  made,  not  by  her  husband,  or  in  performance  of  a 
duty  due  to  him  or  those  representing  him,  but  by  one  acting 
wholly  in  his  own  interest,  and  seeking  to  add  to  that,  as  ac- 
quired from  the  husband,  the  further  right  held  by  the  mort- 
gagee. The  purchaser  in  the  present  case  took  his  land 
charged  as  surety  for  the  husband's  debt.  While  he,  person- 
ally, was  not  bound  to  pay  it,  his  land  was  held,  and  paying 
the  debt  of  husband  and  wife  as  represented  by  the  mortgage, 
he  had  a  right,  as  against  them,  to  be  subrogated  to  the  posi- 
tion of  the  mortgagee,  and  to  stand  in  equity  as  the  purchaser 
and  holder  of  his  security. 
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Thus  far  I  have  assumed  that  the  giving  of  the  new  mort- 
gage operated  as  a  payment  pro  tanto  of  that  held  by  the 
bank.  That  is  a  needless  concession,  because  the  finding  in 
this  case  rebuts  any  intention  of  payment,  and  establishes 
that  a  severance  of  the  original  lien  was  all  that  was  contem- 
plated by  the  parties,  and  the  giving  of  the  new  mortgage  was 
meant,  in  its  practical  eflect,  to  serve  as  a  transfer  of  so  much 
of  the  original  lien  to  the  severed  parcel.  Equity  may  look 
through  the  form  of  the  transaction  to  ascertain  its  substance, 
and  so  looking,  cannot  fail  to  see  that  the  new  mortgage  is  so 
much  of  the  old  one  in  a  changed  form,  but  secures  the  old 
debt  as  did  its  predecessors.  The  finding  is  justified  by  the 
facts,  and  upon  that  basis  the  dower  remains  subject  to  the 
proportionate  part  of  the  original  lien. 

I  think  these  views  are  fully  sustained  by  the  authorities. 
In  Swaine  v.  Ferine,  5  Johns.  Ch.  491,  9  Am.  Dec.  318,  the 
mortgage  given  by  the  husband  and  wife  was  outstanding  at 
his  death;  the  equity  of  redemption  passed  to  the  heir,  who  re- 
deemed the  land  by  paying  the  mortgage,  and  the  widow,  who 
claimed  dower,  was  required  to  contribute  her  ratable  proportion 
of  the  redemption  money.  In  Popkin  v.  Bumstead,  8  Mass.  491, 
5  Am.  Dec.  113,  the  husband  and  wife  joined  in  a  mortgage  to 
one  Capen,  and  after  the  death  of  the  husband,  his  adminis- 
trator, under  the  order  of  the  probate  court,  sold  the  equity 
of  redemption  to  Wheelock,  who  conveyed  it  to  Bumstead. 
The  latter  paid  oflf  the  mortgage,  and  it  was  discharged  of 
record.  The  widow  thereupon  demanded  her  dower,  but  the 
court  held  she  was  barred.  This  case,  which  is  very  like  the 
one  at  bar,  was  cited  in  Van  Dyne  v.  Sayre,  19  Wend.  171, 
with  apparent  approval.  Judge  Cowen  reviews  many  of  the 
cases,  and  holds  that  Collins  v.  Tarry,  7  Johns.  278,  5  Am.  Dec. 
273,  and  Coates  v.  Cheever,  1  Cow.  476,  were  decided  without 
full  consideration.  Near  the  close  of  his  opinion  he  says: 
"  My  deduction  from  this  and  other  cases  I  state  in  the  words 
of  Chancellor  Kent  (4  Com.,  3d  ed.,  45),  the  wife's  dower  in 
the  equity  of  redemption  only  applies  in  case  of  redemption  of 
the  encumbrance  by  the  husband  or  his  representatives,  and 
not  when  the  equity  of  redemption  is  released  to  the  mortgagee 
or  conveyed."  I  am  not  aware  that  the  authority  of  that  case 
has  been  overthrown. 

The  cases  cited  in  behalf  of  the  widow  confirm  rather  than 
question  the  views  we  have  expressed.  In  Bartlett  v.  Musliner^ 
28  Hun,  235,  the  purchaser  had  assumed  and  agreed  to  pay 
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the  mortgage  debt  as  a  condition  of  his  purchase,  and  having^ 
come  under  that  obligation,  might  be  deemed  to  have  paid 
in  behalf  of  the  husband  or  his  estate.  The  distinction  i» 
referred  to  in  1  Jones  on  Mortgages,  sec.  866,  where  it  i» 
said  that  if  the  mortgage  ''be  redeemed  by  the  heir  or  pur- 
chaser, or  by  any  one  interested  in  the  estate  who  is  not  bound 
to  pay  the  debt,  to  avail  herself  of  this  right  she  must  con- 
tribute her  proportion  of  the  charge  according  to  the  value  of 
her  interest."  In  Runyan  v.  Stewart,  12  Barb.  537,  the  action- 
was  at  law,  and  while  a  majority  of  the  court  sustained  the^ 
claim  of  dower,  it  was  explicitly  said  that  the  result  would  her 
different  in  equity.  In  that  case  Runyan  and  his  wife  gave  a. 
mortgage,  and  thereafter  the  husband  gave  a  conveyance  ta 
Baker,  who  assumed  the  payment  of  the  mortgage.  The  court 
question  the  case  of  PopMn  v.  Bumstead,  supra,  but  add  that 
in  equity  Baker  might  be  subrogated  and  have  a  decree  for 
contribution.  No  reference  was  made  to  the  assumption  of 
the  mortgage  by  Baker.  In  Jackson  v.  Dewitt,  6  Cow.  316, 
there  was  a  release  to  the  mortgagee,  and  dower  was  denied. 
In  Wedge  v.  Moore,  6  Cush.  8,  the  whole  argument  is  founded 
upon  an  assumption  of  the  mortgage  debt  by  the  purchaser,. 
which  is  argued  out  from  the  facts.  In  Piatt  v.  Brick,  35  Hun^ 
127,  the  action  was  by  the  purchaser  of  the  equity  of  redemp- 
tion, who  was  not  bound  to  pay  the  mortgage  debt,  to  compel 
the  mortgagee  to  assign  his  mortgage  for  the  protection  of 
the  purchaser's  title  against  dower,  its  amount  having  been 
tendered.  The  court  held  that  the  assignment  could  be 
compelled;  that  there  was  a  right  of  subrogation;  that  the 
assignment  would  not  work  a  merger,  and  the  mortgage 
could  be  interposed  against  the  claim  of  dower.  Of  course,, 
the  technical  or  formal  assignment  is  material  only  as  show- 
ing a  transfer  rather  than  a  payment,  and  where  no  payment 
was  intended  or  made,  but  the  mortgage  debt  subsisted  in  the 
new  mortgage  given,  the  result  must  be  the  same. 

On  the  whole,  I  am  satisfied  that  where  the  purchaser  of  the 
equity  of  redemption  is  not  bound  to  pay  the  mortgage  debt, 
but  does,  in  fact,  pay  it  in  aid  of  his  own  title  and  estate, 
whereby  it  is  discharged,  the  claim  of  dower  is  subject  to  a 
just  contribution.  And  the  case  is  stronger  where,  as  here, 
the  technical  payment  consists  in  the  substitution  of  a  new 
mortgage  intended  to  operate  as  and  take  the  place  of  so  much 
of  the  old  one.  The  debt  to  which  the  dower  was  subordi- 
nated is  chan|^  in  form,  but  in  fact  remains,  and  the  die- 
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charged  security  may  be  revived  when  equity  so  requires: 
Gans  V.  Thieme,  93  N.  Y,  225. 

The  judgment  of  the  general  term  and  of  the  special  terra 
should  be  reversed,  and  a  new  trial  granted,  costs  to  abide 
«vent. 

Judgment  reversed. 


Subrogation,  Who  Entitled  to:  See  Hosier's  Appeal,  56  Pa.  St.  76;  93 
Am.  Dec.  783,  and  note.  A  stranger  who,  after  judgment,  and  before  exe- 
cution was  levied,  paid  the  mortgagee  a  certain  sum  for  a  release  of  his  lien, 
bat  who  took  no  assignment  of  the  mortgage  or  notes,  is  entitled  to  be  sub- 
rogated to  the  rights  of  the  mortgagee  only  to  the  extent  of  the  sum  paid: 
MaUory  v.  Dauber,  83  Ky.  239.  Where  H.  bought  on  credit  a  tract  of  land 
from  the  county,  and  before  payment  of  the  purchase  price,  sold  a  part  of 
each  land  to  R.  for  cash,  with  the  agreement  that  R.  should  pay  two  thirds 
of  the  indebtedness  from  H.  to  the  county,  and  at  the  request  of  R.,  H.  paid 
one  of  the  purchase  notes  for  the  land  to  the  county,  and  by  agreement 
among  the  parties  after  the  payment  of  this  note,  the  bond  to  the  county 
and  H.  's  deed  to  R.  were  surrendered,  and  deeds  made  by  the  county  for 
R.'s  part  to  him,  and  to  H.  for  the  rest  of  the  tract,  H.,  paying  the  notes  aa 
described  above  at  the  request  of  R.,  became  subrogated  to  the  rights  of  the 
county  to  enforce  its  payment:  Henson  v.  Reed,  71  Tex.  726;  for  it  is  only 
when  the  payment  of  encumbrances  is  necessary  to  protect  the  rights  of  the 
payor,  or  when  they  are  paid  pursuant  to  an  agreement  that  the  payor  shall 
hold  them  as  security  for  the  money  advanced,  that  the  payor  will  be  subro- 
gated to  the  rights  of  the  holders  of  such  encumbrances  or  liens:  White  v, 
■Cannon,  125  111.  412. 
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Railboax)  is  not  Exonerated  from  Liability  by  the  fact  that  the  injury 
complained  of  was  the  result  of  its  engineer's  being  temporarily  disabled 
from  controlling  his  engine  by  an  accident  received  from  the  lever, 
which  slipped  from  its  position  after  being  reversed,  and  struck  him  a 
violent  blow,  if  the  remedies  for  such  a  fault  on  the  part  of  the  lever 
are  so  numerous  and  common  that  they  must  be  presumed  to  be  within 
the  knowledge  of  all  intelligent  persons. 

Railroad  —  Negligence.  —  Reliance  upon  a  lever  which  is  liable  to  be 
forced  from  its  place  by  the  natural  action  of  the  machinery  is  an  act 
of  grossest  carelessness. 

Nbgligencb.  — Railroad  Company  is  not  to  be  Excused  from  the  Con- 
sequences OF  Running  Trains  at  Great  Speed  through  stations  or 
in  the  streets  of  a  populous  city  by  the  impossibility  of  its  servants  to 
control  the  powers  which  propel  them. 

Passenger  on  Railroad  Train  does  not  Lose  his  Character  as  Such 
BY  Alighting  from  the  cars  at  a  regular  station  from  motives  of  eitlier 
business  or  curiosity,  although  he  has  not  yet  arriTed  at  the  terminatioa 
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of  his  journey.  If  he  intends  to  return  and  continue  his  passage,  he  re- 
tains the  right  of  being  protected  by  the  regulations  which  the  company 
have  provided  for  the  safety  of  persons  traveling  on  its  cars  and  using 
its  station-grounds;  and  if  he  is  injured  by  the  omission  of  the  servants 
of  the  company  to  obey  rules  adopted  for  the  protection  of  persons  in 
his  situation,  it  is  liable  for  the  injuries  thus  received. 

Contributory  Neqlioencb  in  Crossino  Railroad  Track.  —  If  a  railroad 
company  has,  by  its  conduct  and  its  published  regulations,  led  the  pub- 
lie  to  believe  that  trains  would  not  run  on  its  tracks  at  specified  times 
and  places,  persons  having  occasion  to  cross  them  have  the  right  to  rely 
on  the  assurance  of  the  company,  and  are  not  necessarily  guilty  of  neg- 
ligence when  injured  by  prohibited  trains  while  so  doing. 

Contributory  NsQijaENCB  will  not  be  Imputed,  as  a  Matter  of  Law, 
to  a  person  injured  by  a  railway  train  merely  because  it  was  possible  for 
him  to  have  discovered  its  approach.  The  question  is,  whether  the  in- 
jured party,  under  all  the  circumstajices  of  the  case,  exercised  that  de- 
gree of  care  and  caution  which  prudent  persons  of  ordinary  intelligence 
usually  exercise  under  like  circumstances. 

Evidence.  —  If  Evidence  is  Competent  for  Any  Purpose,  an  objection 
to  it  cannot  be  regarded  as  well  taken,  although  counsel  who  sought  to 
introduce  it  claimed  it  to  be  admissible  on  an  erroneous  ground. 

If  Improper  Evidence  has  been  Admitted  without  Objection,  the  only 
remedy  of  the  opposing  party  is  to  move  to  strike  such  evidence  ont. 

Action  to  recover  for  the  death  of  Thomas  Murphy,  plain- 
tiflf's  intestate.  Judgment  for  the  plaintiff  entered  by  the 
trial  court  was  affirmed  by  the  general  term. 

George  C.  Greene,  for  the  appellant. 

Charles  B.  Wheeler,  for  the  respondent. 

RuGER,  C.  J.  The  evidence  in  the  case  was  on  some  points 
conflicting,  but  the  jury  were  authorized  to  find,  and  upon  the 
defendant's  appeal  we  must  presume  that  they  found, 'the 
facts  in  conformity  with  the  plaintiflf's  proof.  By  this  it  ap- 
peared that  the  plaintiff's  testator  was  run  over  and  killed,  at 
the  Ferry  Street  station,  in  the  city  of  Buffalo,  by  the  engine 
of  a  freight  train,  belonging  to  the  defendant,  moving  south- 
erly at  the  rate  of  from  twenty  to  thirty  miles  an  hour.  He 
was  a  passenger  on  a  train  going  northerly  from  the  Exchange 
Street  station,  Buffalo,  to  La  Salle,  and  beyond,  and  had  trav- 
eled three  miles  of  the  distance  when  he  reached  the  Ferry 
Street  station,  where  the  train  was  accustomed  to  stop  for  the 
purpose  of  taking  on  and  letting  off  passengers.  As  the  pas- 
senger train  reached  the  station-house,  after  it  had  been  called 
by  the  brakeman,  and  while  it  was  going  slowly,  but  had  not 
yet  entirely  stopped,  the  deceased  stepped  down  from  the 
second  car  upon  its  westerly  side  upon  a  plank  walk,  or  plat- 
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form,  and  proceeded  along  by  the  side  of  the  moving  train  for 
some  forty  or  fifty  feet,  when  he  attempted  to  cross  over  the 
westerly  track.  Before  this,  the  passenger  train  had  entirely 
stopped.  When  he  reached  a  point  about  ten  feet  from  the 
passenger  train,  and  being  then  between  the  rails  of  the 
westerly  track,  he  was  struck  by  the  engine  of  the  freight 
train,  which  was  backing  down  in  a  rapid  manner.  The 
whole  transaction  occurred  in  front  of  the  station-house,  and 
within  the  station-yard,  upon  ground  where  passengers  were 
accustomed  to  pass  and  repass  in  going  from  and  coming  to 
the  trains.  The  rules  of  the  defendant  required  freight  trains 
to  approach  stations  slowly,  and  to  stop  before  reaching  sta- 
tions at  which  a  passenger  train  is  landing  or  receiving  pas- 
sengers. The  freight  train  came  from  the  north,  and  at  the 
distance  of  about  three  hundred  feet  from  the  station  was 
visible,  although  partially  concealed  from  the  view  of  those 
standing  at  the  station  by  a  curve  in  the  road,  and  also  by 
trusses  upon  a  bridge  over  Ferry  Street,  running  immediately 
north  of  the  station  grounds,  which  trains  going  south  were 
obliged  to  cross  before  reaching  the  station.  The  deceased 
was,  when  struck,  about  twenty  feet, south  of  the  bridge.  He 
was  seen  walking  quite  rapidly  to  the  north,  in  the  direction 
of  the  approaching  train,  when  he  turned  and  started  to  go 
across  the  track,  and  as  he  saw  the  train,  attempted  lo  jump, 
but  failed  to  prevent  a  collision,  and  was  struck  while  in  the 
act  of  jumping  to  avoid  it.  It  did  not  appear  for  what  pur- 
pose the  deceased  was  going  across  the  westerly  track;  but  it 
was  stated  that  he  sometimes  got  off  and  communicated  with 
relatives  or  friends,  who  lived  next  the  station-yard,  on  the 
west  side,  as  he  passed  over  the  road. 

As  the  deceased  walked  along  the  track,  he  was  necessarily 
looking  in  the  direction  from  which  the  freight  train  was 
approaching,  but  no  positive  proof  was  given  that  he  looked 
towards  it  immediately  before  he  was  struck,  and  it  is  not 
probable  that  he  could  have  seen  it  if  he  had  looked  when  he 
first  alighted,  or  for  some  seconds  thereafter.  Not  to  exceed 
ten  seconds  elapsed  ])etween  the  time  when  he  alighted  from 
the  train  and  that  when  he  was  struck,  and  during  that  time 
the  engineer  of  the  passenger  train  was  exhausting  its  steam, 
making  a  loud  noise.  The  freight  train  was  running  probably 
at  the  rate  of  forty  feet  a  second,  and  when  the  deceased  first 
alighted,  was  probably  beyond  the  line  of  his  vision. 

We  are  of  the  opinion  that  the  case  was,  in  all  of  its  aspects. 
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one  for  the  jury.  The  point  made  by  the  appellant  that  there 
was  a  variance  between  the  cause  of  action  proved  and  that 
laid  in  the  complaint  is  not  well  taken.  The  complaint  stated 
all  of  the  facts  necessary  to  maintain  the  action,  and  complied 
with  the  requirements  of  the  code  in  that  respect.  Evidence 
was  given  tending  to  support  the  allegations  of  the  complaint, 
and  it  was  for  the  jury  to  find  whether  they  had  been  proved 
or  not. 

The  contention  that  the  negligence  of  the  defendant,  as 
alleged,  consisted  only  of  its  omission  to  perform  the  duty 
which  it  owed  to  the  deceased  as  a  passenger  is  founded  upon 
a  misconstruction  of  the  language  of  the  complaint.  We 
think  it  immaterial  whether  the  deceased,  when  he  alighted 
from  the  passenger  train,  ceased  to  be  a  passenger  or  not.  He 
was  certainly  neither  a  wrong-doer  nor  trespasser  by  so  doing. 
He  might  thereby  have  subjected  himself  to  increased  risks, 
for  which  he  would  have  no  redress  against  the  railroad  com- 
pany, but  if  he  should  be  afterwards  killed  by  the  gross  negli- 
gence of  the  company  without  fault  on  his  part,  the  company 
would  be  liable.  This  was  the  case  stated  by  the  complaint. 
The  defendant  also  claims  that  it  was  not  negligent  in  running 
its  freight  train  through  the  station  at  a  high  rate  of  speed 
while  a  passenger  train  was  there  engaged  in  taking  on  and 
loading  passengers.  This  claim  is  mainly  based  upon  evi- 
dence that  the  engineer  in  charge  was  temporarily  disabled 
from  controlling  his  engine  by  an  accident  received  from  the 
lever,  which  slipped  from  its  position  after  being  reversed, 
and  struck  him  a  violent  blow.  The  argument  is,  that  the 
engineer  had  performed  his  whole  duty  in  respect  to  stopping 
the  train,  by  reversing  the  lever  and  shutting  off  steam.  Some 
evidence  was  given  for  the  defendant,  by  its  employees,  that 
they  were  not  cognizant  of  any  means  of  retaining  the  lever 
in  its  place  after  being  reversed,  except  what  were  in  use  on 
this  engine.  Other  experts,  however,  gave  evidence  tending 
to  show  that  such  an  accident  could  not  occur  if  the  lever  was 
properly  reversed,  except  from  a  defective  appliance.  It,  how- 
ever, requires  no  expert  to  determine  these  facts,  for  it  is  obvi- 
ous to  the  most  ordinary  comprehension  that  a  reliance  upon 
a  lover  which  is  liable  to  be  forced  from  its  place  by  the  nat- 
ural action  of  the  machinery  in  a  matter  of  such  importance 
is  an  act  of  the  grossest  carelessness.  The  remedies  for  such 
a  fault  are  so  numerous  and  common  that  they  must  be  pre- 
sumed to  be  within  the  knowledge  of  all  intelligent  persons. 
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We  think  it  an  alarming  proposition  to  assert  that  a  railroad 
company  is  to  be  excused  from  the  consequences  of  running 
trains  at  great  speed  through  stations,  or  in  the  streets  of  a 
populous  city,  because  of  an  impossibility  of  its  servants  to 
control  the  powers  which  propel  them.  If  this  lever  was  lia- 
ble to  be  displaced  by  the  working  of  the  machinery,  it  was 
the  plain  duty  of  the  engineer  to  hold  it  in  its  position  until 
tlio  stoppage  of  the  train  had  produced  a  compliance  with  his 
instructions,  and  removed  the  danger.  This  would  have  re- 
quired his  attention  for  possibly  ten  seconds  of  time.  The 
negligence  of  the  company  in  running  its  train  through  the 
station  at  a  high  rate  of  speed  is  recognized  by  the  rules  of 
the  company,  and  it  is  too  obvious  to  require  discussion. 

A  more  difficult  question  arises  over  the  allegation  of  con- 
tributory negligence  on  the  part  of  the  deceased.  We  do  not 
think  that  a  passenger  on  a  railroad  train  loses  his  character 
as  such  by  alighting  from  the  cars  at  a  regular  station  from 
motives  of  either  business  or  curiosity,  although  he  has  not 
yet  arrived  at  the  terminus  of  his  journey.  It  cannot  prop- 
erly be  said,  we  think,  if  a  passenger  leaves  a  train  for  the 
purpose  of  obtaining  refreshments  at  a  regular  station,  or 
transacting  business  during  its  stay  there,  but  intending  to 
return  and  continue  his  passage,  ceases  to  be  a  passenger,  or 
loses  the  right  of  being  protected  by  the  regulations  which  the 
company  have  provided  for  the  safety  of  persons  traveling  on 
its  cars  and  using  its  station-grounds.  He  may  not  stand 
upon  the  tracks  or  go  thereon  without  using  the  care  and  cau- 
tion required  of  prudent  persons  under  the  circumstances  of 
the  case;  but  if  a  person  under  such  circumstances  is  injured 
by  the  omission  of  the  servants  of  the  company  to  obey  rules 
adopted  for  the  protection  of  persons  in  that  situation,  we 
think  it  becomes  liable  for  injuries  thus  received. 

The  rule  which  prescribes  it  t6  be  the  duty  of  persons  to 
exercise  care  and  caution  in  going  upon  railroad  tracks,  and 
to  use  their  senses  of  seeing  and  hearing  for  the  purpose  of  dis- 
covering and  avoiding  dangers,  is  one  frequently  found  in 
reported  cases,  and,  as  a  general  rule,  is  salutary  and  just. 
But  the  duty  of  active  vigilance  must  be  adapted  to  the  cir- 
cumstances of  the  case,  and  if  the  offending  company  has  by 
its  own  conduct  and  by  its  published  regulations  led  the  pub- 
lic to  believe  that  trains  would  not  be  run  on  its  tracks  at 
specified  times  and  places,  persons  having  occasion  to  cross 
them  have  the  right  to  rely  on  the  assurance  of  the  company^ 
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and  are  not  necessarily  guilty  of  negligence  when  injured  by^ 
prohibited  trains  while  doing  so.  The  deceased  was  justified 
in  supposing  that  no  rapidly  moving  train  would  come  into 
the  station  while  he  remained  in  the  yard  and  was  engaged, 
in  communicating  with  his  friends  on  the  west  side.  He  had: 
frequently  done  so  before,  and  had  been  lulled  into  a  sense  of 
security  by  the  immunity  which  he  had  before  enjoyed  and 
the  reliance  which  he  placed  upon  the  care  exacted  of  its  ser- 
vants by  the  railroad  company.  It  is  quite  doubtful  whether 
he  was  able  to  see  the  freight  train  until  he  approached  near 
the  place  where  he  started  to  cross  the  westerly  track,  as  it 
was  presumptively  approaching  at  the  rate  of  at  least  forty 
feet  per  second,  and  the  jury  were  justified,  from  the  evidence^ 
in  finding  that  he  had  looked  in  the  direction  in  which  he  was 
walking,  and  did  not  see  the  train.  That  he  did  not  hear  it 
is  quite  conceivable,  as  the  exhaust  steam  of  the  passenger- 
engine  made  considerable  noise,  and  the  witnesses  generally 
agree  that  no  one  saw  or  heard  the  freight-engine  until  it  got 
upon  the  bridge,  and  after  that,  it  passed  the  station  in  an 
instant  of  time.  Having  once  looked,  and  seeing  no  train,  he 
had  a  right  to  assume  that  none  would  be  coming  at  such  a 
rate  of  speed  as  would  preclude  him  from  crossing  a  single 
track.  It  is  probably  true  that  if  he  had  looked  both  ways  at 
the  moment  of  stepping  upon  the  track  he  could  have  seen 
the  approaching  train;  but  that  might  be  said  of  almost  every 
accident  of  a  similar  character,  and  is  a  degree  of  vigilance 
seldom  adopted  by  any  one,  and  would  require  the  impossible 
feat  of  looking  in  opposite  directions  at  the  same  time,  or  an- 
ticipating the  point  from  which  he  was  to  be  assailed.  The 
law  does  not  require  this;  neither  is  there  any  rule  which  will 
defeat  a  recovery  in  cases  of  this  kind  merely  because  it  was 
possible  for  an  injured  person  to  discover  an  approaching 
train.  The  law  does  not  forbid  persons  from  crossing  railroad 
tracks,  or  impose  upon  them  exclusive  responsibility  for  dam- 
ages incurred  in  making  such  an  attempt.  The  question  is^ 
whether  the  injured  party,  under  all  of  the  circumstances  of 
the  case,  exercised  that  degree  of  care  and  caution  which  pru- 
dent persons  of  ordinary  intelligence  usually  exercise  under 
like  circumstances.  This  rule  must  in  all  cases,  except  those 
marked  by  gross  and  inexcusable  negligence,  render  the  ques- 
tion involved  one  of  fact  for  the  jury. 

We  think  the  jury  could  properly  find  that  the  deceased 
did,  under  the  circumstances  of  this  case,  exercise  such  care 
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and  caution  as  exempted  him  from  the  imputation  of  negli- 
gence: Terry  v.  Jewetty  78  N.  Y.  338;  Brassell  v.  New  York 
Cent.  etc.  R.  R.  Co.,  84  Id.  241;  Archer  v.  New  York  etc.  R.  R. 
Co.,  106  Id.  589. 

The  defendant  also  claims  that  the  court  improperly  allowed 
the  plaintiff's  counsel  to  cross-examine  the  witness  Marsh  and 
prove  why  he  was  discharged  from  the  defendant's  employ 
some  eighteen  months  after  the  accident  in  question.  The 
question  objected  to  was:  "What  was  the  occasion  of  your 
going  when  you  did  go? "  This  question  was  competent  on 
the  question  of  the  witness's  credibility,  and  if  competent  for 
any  purpose,  the  objection  to  it  was  not  well  taken,  although 
counsel  claimed  it  to  be  admissible  on  an  erroneous  ground. 
The  witness  did  not  answer  this  question,  and  the  question 
was  then  put,  "What  was  the  occasion  of  your  leaving  the  com- 
pany's employ?"  This  was  not  objected  to,  and  the  witness 
answered,  "I  was  coming  into  Black  Rock  yard  with  a  coal 
train,  and  had  a  collision  with  a  switch-engine  pulling  off  the 
branch  with  another  train."  Question:  "Did  they  discharge 
you  for  it?"  Answer:  "Yes,  sir."  The  defendant  then  made 
its  objection,  and  took  its  exception.  The  evidence  was  then 
already  before  the  jury  without  exception,  and  the  defendant's 
remedy  was  to  move  to  strike  the  evidence  out.  This  he  did 
not  do.  We  think,  therefore,  the  defendant  did  not  raise  the 
question  properly;  but  if  we  were  of  the  contrary  opinion,  we 
should  not  be  inclined  to  reverse  the  judgment  upon  this 
ground.  If  the  evidence  tended  in  any  way  to  injure  the  de- 
fendant, it  was  upon  the  question  of  the  negligence  of  the  de- 
fendant. This  was  established  by  evidence  beyond  dispute, 
and  the  testimony  of  this  witness  could  not  be  said  to  have 
affected  it.  All  of  the  evidence  goes  to  show  that  the  defend- 
ant ran  its  train  at  a  high  rate  of  speed  through  a  crowded 
station  in  violation  of  its  published  rules. 

There  was  practically  no  question  for  the  jury  in  respect  to 
the  question  of  the  defendant's  negligence. 

The  case  was  submitted  to  the  jury  upon  a  charge  eminently 
favorable  to  the  defendant,  and  we  think  it  had  no  reason  to 
take  exception  to  it. 

Some  few  other  exceptions  were  taken  to  the  rulings  of  the 
trial  court  in  the  admission  of  evidence,  but  we  think  no 
errors  were  committed  which  authorize  the  reversal  of  this 
judgment. 

The  judgment  should  therefore  be  aflBrmed. 

Judgment  affirmed. 
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Rights  of  Passengeb  ALiOHTiNa  Tempurarilt.  —  A  passenger  on  a 
railway  who  purchases  a  ticket  for  a  distant  station,  and  gets  off  the  train 
temporarily,  and  without  objection  or  notice,  while  it  is  stopping  at  an  inter- 
mediate station,  does  no  illegal  act,  but  for  the  time  being  surrenders  his 
place  and  rights  as  a  passenger  on  the  train,  but  he  may  return  and  resume 
his  place  and  rights  as  a  passenger  on  the  train  before  its  starts,  and  the 
officers  of  the  railway  are  bound  to  give  reasonable  notice  of  the  starting  of 
the  train:  State  v.  Orand  Trunk  R'y,  58  Me.  176;  4  Am.  Rep.  258. 

NEaUOEIfOK,   CONTRIBUTOBY,   WHEN    A    QUESTION  OF    Law    AND  WHEN  A 

Question  of  Fact:  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St.  Rep.  804,  and  note;  Baltimore  etc.  R'y  Co.  v.  Kane,  69  Md.  11;  9  Am. 
St.  Rep.  387,  and  note;  Henry  v.  Sioux  City  etc  R.  R.  Co.,  75  Iowa,  84;  9 
Am.  St.  Rep.  457,  and  note;  Cincinnati  etc.  R.  R.  Co.  v.  McMullen,  117  Ind. 
439;  ante,  p.  67,  and  note. 

Care  Required  of  Carriers  of  Passengers.  —  Common  carriers  must 
have  and  use  all  means  to  prevent  injuries  to  passengers  from  any  danger 
that  can  be  reasonably  anticipated,  but  arc  not  liable  for  injuries  resulting 
from  occurrences  that  could  not  be  reasonably  foreseen:  Pittsburgh  etc.  R.  R. 
Co.  V.  Hinds,  53  Pa.  St.  512;  91  Am.  Dec.  224.  Carriers  of  passengers  are 
required  to  use  the  highest  degree  of  practical  care  and  diligence  which  is 
consistent  with  the  mode  of  transportation:  Oalena  etc.  R.  R.  Co.  v.  Fay,  16 
111.  558;  68  Am.  Dec.  323;  Tuller  v.  Talbot,  23  111.  337;  76  Am.  Dec.  695; 
Deyo  v.  New  York  etc.  R.  R.  Co.,  34  N.  Y.  9;  88  Am.  Dec.  418;  Sawyer  v. 
Hannibal  etc.  R.  R.  Co.,  37  Mo.  240;  90  Am.  Dec.  382;  Simmons  v.  New  Bed- 
ford etc.  S.  Co.,  97  Mass.  361;  93  Am.  Dec.  99;  note  to  Hurt  v.  St.  Lorn* 
etc.  R'y  Co.,  4  Am.  St.  Rep.  381.  Carriers  of  passengers  must  use  extraor- 
dinary diligence,  and  the  presumption  of  negligence  is  always  against  the 
carrier  when  an  injury  is  suffered:  City  etc  Ry  v.  FindUy,  76  Q«,  311. 
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A  Leoact  or  Devise  Lapses  and  Becomes  Void  by  the  rules  of  the  com' 
mon  law,  if  the  legatee  or  devisee  fails  to  survive  the  testator. 

A  Testator  is  never  Supposed  to  Intend  to  Give  to  Any  but  Thosb 
Who  mat  Survive  him,  unless  he  expresses  such  intention  in  nnmis' 
takable  language. 

Intention  that  a  Legacy  shall  not  Lapse  is  not  manifest  from  the  fact 
that  the  testator,  after  making  the  legacy  and  naming  the  legatee, 
adds  these  words:  "To  have  and  to  hold  the  same  to  them,  their  heirs 
and  assigns  forever."  This  rule  remains  applicable  in  the  state  of  New 
York,  notwithstanding  the  provisions  of  its  statutes,  under  which  words 
of  inheritance  are  no  longer  necessary  to  convey  a  fee,  and  are  mere  sur- 
plusage when  used  in  wills  or  in  deeds. 

Extrinsic  Evidence  is  Admissible  to  Aid  in  the  Exposition  of  a 
Will  only  in  those  cases  where  from  some  ambiguity  or  obscurity  a  dif» 
ficulty  arises  in  applying  the  words  of  the  will  to  the  subject-matter  of  m 
devise  or  legacy. 

Evidence  that  the  Legatees  were  the  Next  of  Kin  of  the  deceased 
husband  of  the  testatrix,  from  whom  she  had  received  all  her  estate,  is  not 
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sufficient  to  give  the  words  any  other  than  their  ordinary  signification, 
nor  to  prevent  the  lapse  of  any  of  such  legacies  upon  the  death  of  the 
testatrix  prior  to  that  of  the  legatee. 

Appeal  from  a  decree  of  the  surrogate  court  of  Seneca 
County  settling  the  final  account  of  Samuel  B.  Wells,  sole 
executor  of  the  estate  of  Eunice  B.  Cooke,  deceased. 

Edward  N.  Shepard,  for  the  appellant. 

Charles  A.  Hawley,  for  the  respondents. 

Gray,  J.  The  testatrix,  after  making  a  devise  of  certain  real 
estate  and  certain  bequests,  by  the  tenth  clause  of  her  will  dis- 
posed of  all  of  the  rest,  residue,  and  remainder  of  her  estate 
by  giving  one  eighth  part  thereof  to  each  of  five  persons 
named,  and  one  eighth  part  to  the  children  of  each  of  three 
other  persons.  After  stating  the  legatee  or  legatees  of  each 
eighth  part,  testatrix  added  these  words:  "To  have  and  to 
hold  the  same  to  them,  their  heirs  and  assigns  forever." 
Four  of  the  persons  named  as  legatees  died  after  the  making 
of  the  will  and  before  the  testatrix,  and  this  controversy  arose 
as  to  whether  the  legacies  to  them  lapsed,  and  whether  as  to 
such  parts  the  testatrix  has  died  intestate.  The  appellants, 
who  are  the  heirs  and  representatives  of  the  deceased  lega- 
tees, argue  that  there  was  no  lapse,  and  they  found  their 
argument  upon  the  habendum  clause  just  quoted  from  the  will, 
and  upon  what  they  deem  to  be  evidences  of  a  contrary  in- 
tention of  the  testatrix.  That  evidence  they  glean  entirely 
through  a  consideration  of  certain  extrinsic  circumstances. 
The  estate  of  the  testatrix  had  come  entirely  from  her  deceased 
husband,  with  whom  she  had  lived  some  forty-five  years.  She 
died  at  an  advanced  age,  leaving  neither  parent  nor  descend- 
ant, and  the  persons  whom  she  selected  as  her  residuary  lega- 
tees were  all  the  next  of  kin  of  her  deceased  husband,  being 
his  brothers  and  sisters,  and  the  children  of  two  brothers  and 
of  a  sister  deceased. 

Those  facts  are  relied  upon  by  the  appellants,  when  con- 
sidered together,  as  constituting  some  evidence  of  an  intention 
of  the  testatrix  to  treat  the  bulk  of  her  estate  as  a  moral  trust 
from  her  husband,  and  to  return  it  to  his  relatives.  They 
then  argue  that,  reading  in  that  light  the  words  "to  have  and 
to  hold  to  them,  their  heirs  and  assigns  forever,"  a  force  and 
significance  are  imparted  to  them  which  generally  they  would 
not  possess.  They  say  that  they  must  be  taken  to  have  been 
meant  by  the  testatrix  to  be  operative  as  substitutional  words, 
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whereby  the  heirs  of  any  person  entitled  will,  upon  his  death, 
stand  in  his  place. 

We  cannot,  however,  concede  to  these  words  the  meaning 
contended  for.  The  established  principles  of  construction  in 
such  cases  forbid  it.  In  the  absence  of  express  words  to  pre- 
vent a  lapse,  or  of  something  in  the  context  to  indicate  a  con- 
trary intention,  we  should  give  to  the  words  in  this  habendum 
clause  their  usual  and  primary  meaning,  in  accordance  with 
a  general  rule  in  the  construction  of  wills.  At  common  law,  a 
legacy  or  a  devise  lapsed  and  became  void  where  a  legatee  or 
devisee  failed  to  survive  the  testator.  The  reason  for  the  rule 
was,  that  a  will,  in  its  nature,  is  ambulatory,  and  does  not  be- 
come operative  until  the  death  of  the  testator,  and  until  that 
event  the  legacy  has  never  vested:  1  Jarman  on  Wills,  338;  2" 
Williams  on  Executors,  1084.  In  Corbyn  v.  French,  4  Ves.  418, 
435,  the  master  of  the  rolls  (Lord  Alvanley)  said:  "A  testator 
is  never  to  be  supposed  to  mean  to  give  to  any  but  those  who- 
shall  survive  him,  unless  the  intention  is  perfectly  clear." 
Such  an  intention  cannot  be  said  to  be  made  clear  by  the 
addition  of  the  word  "heirs";  for  that  is  a  word  of  limitation, 
used  to  describe  the  nature  and  duration  of  the  estate  given, 
and,  as  Mr.  Jarman  observes  in  his  valuable  work  (volume  1, 
•chapter  11),  the  doctrine  of  lapse  "applies  indiscriminately 
to  gifts  with  and  without  words  of  limitation."  This  rule  of 
the  common  law  with  respect  to  the  lasping  of  a  legacy  or 
devise  was  not  abrogated,  but  it  was  modified,  by  the  Revised 
Statutes  of  New  York  to  this  extent,  that  where  the  devise  or 
bequest  is  to  a  child  or  descendant  of  the  testator  who  dies  in 
his  lifetime  leaving  a  descendant  who  survives  the  testator, 
the  estate  or  interest  given  vests  in  the  descendant  of  the 
legatee  or  devisee:  2  R.  S.  66,  sec.  52;  Downing  v.  Marshall^ 
23  N.  Y.  366;  80  Am.  Dec.  290.  It  is  apparent  that  the  stat- 
ute assumes  that  but  for  its  provisions  the  devises  or  legacies 
in  the  case  of  the  predecease  of  the  devisee  or  legatee  would 
have  lapsed.  Words  of  inheritance  are  now  unnecessary  to- 
convey  a  fee,  and  are,  indeed,  mere  surplusage,  whether  when 
used  in  will  or  in  deeds.  That  fact,  however,  is  not  a  suffi- 
cient reason  for  us  to  import  into  their  use  the  expression  of 
an  intention  that  they  shall  be  taken  as  words  substituting  in 
place  of  the  predeceased  legatee  or  devisee  his  heirs.  Where 
words  like  these  have  a  well-settled  and  well-understood 
meaning,  we  should  not  invest  them  with  a  different  one, 
unless  we  are  forced  to  do  so  by  a  conviction  based  on  Bom& 
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stronger  support  than  that  which  is  afforded  by  suggestion  or 
speculation,  however  plausible. 

Some  evidence  of  extrinsic  circumstances  was  admitted,  and 
I  have  referred  to  the  evidence  above;  but  that  is  as  incon- 
clusive as  it  seems  to  be  improperly  in  the  case.  If  there  was 
room  for  the  belief  that  there  was  some  obscurity  in  the  lan- 
guage, if  the  meaning  of  the  words  used  was  ambiguous  or 
obscure,  and  from  the  facts  proved,  an  ambiguity  was  dis- 
closed, evidence  of  circumstances  or  of  declarations  might 
find  a  proper  place  in  the  case  to  remove  the  obscurity  or  to 
give  an  effect  to  the  ambiguous  expressions:  HiscocJcs  v.  His- 
cocks,  5  Mees.  &  W.  363.  Lord  Abinger,  in  the  case  cited,  said 
that  to  ascertain  the  intention  of  the  testator  we  should  "  read 
his  will  as  he  has  written  it,  and  collect  his  intention  from  his 
words."  Mr.  Wigram,  in  his  work  on  wills,  says  that  the 
legitimate  purposes  to  which  evidence  of  material  facts  is  ap- 
plicable are,  "  first,  to  determine  whether  the  words  of  a  will, 
with  reference  to  the  facts,  admit  of  being  construed  in  their 
primary  sense;  and  secondly,  if  the  facts  of  the  case  exclude 
the  primary  meaning  of  the  words,  to  determine  whether  the 
intention  of  the  testator  is  certain  in  any  other  sense  of  which 
the  words,  with  reference  to  the  facts,  are  capable":  O'Hara's 
«d.,  2d  Am.  ed.,  285.  The  rule  is  undoubted  that  evidence  is 
admissible  in  aid  of  the  exposition  of  a  will  in  all  cases  where, 
from  some  ambiguity  or  obscurity,  a  difficulty  arises  in  apply- 
ing the  words  of  a  will  to  the  subject-matter  of  a  devise.  In 
the  will  before  us,  I  can  perceive  no  obscurity  in  its  language, 
nor  doubtful  meaning  of  the  words  used,  and  the  admission  of 
the  extrinsic  evidence  does  not  introduce  any  difficulty  or  am- 
biguity in  the  case,  or  prevent  us  from  applying  the  words  of 
the  habendum  clause  in  their  ordinary  and  primary  sense. 

There  is  no  real  reason  arising  from  anything  in  the  struc- 
ture of  this  will  why  we  should  suppose  that  the  testatrix 
meant  anything  more  than  what  she  has  said.  We  must  take 
the  whole  structure  of  the  will  together,  and  not  dismember 
it,  to  discover  what  it  accomplishes,  and  what  it  was  meant 
•to  accomplish.  We  may  assume,  indeed,  that  the  testatrix 
was  aware  of  the  efiect  of  the  predecease  of  a  legatee;  for  we 
find,  in  the  third  clause  of  her  will,  in  the  case  of  a  gift  to 
her  nephew,  Nathan  Crary,  a  provision  that  "in  case  he  shall 
die  before  the  receipt  of  said  legacy,  then  the  same  shall  go 
and  be  paid  to  his  children,"  etc.  Evidence  of  a  similar 
understanding  of  the  efiect  of  the  death  of  a  legatee  is  sug- 
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geeted  by  the  reading  of  the  language  of  the  third  clause  of 
the  codicil. 

How  can  it  be  fairly  argued,  then,  that  a  reason  exists  thai 
the  words  in  question,  which  possess  a  certain  meaning,  should 
be  read  in  another  than  their  ordinary  sense?  Is  it  because 
the  testatrix  ought  morally,  and  therefore  must  be  held  ta 
have  intended,  to  convey  the  bulk  of  her  estate  to  the  rela- 
tives of  her  deceased  husband?  That  is  a  sentimental  reason, 
and  it  may  explain  as  much  as  she  did.  But  it  cannot  war- 
rant our  importing  into  her  will  another  intention,  which  not 
only  lacks  support  in  expression,  but  may  not,  in  fact,  havfr 
been  her  intention,  when  we  consider  the  fact  that,  in  other 
cases  of  gifts,  she  has  contemplated  the  effect  of  a  possible 
predecease  of  the  devisee,  and  has  provided  for  its  occur- 
rence, so  as  to  perpetuate  them  in  the  descendants  of  the 
donee.  The  words  of  this  clause  are  most  inapt  to  signify 
substitution.  To  give  to  them  such  a  sense,  we  should  have 
to  disregard  and  cut  out  such  words  as  "to  have  and  to  hold*^ 
and  "assigns,"  and  interpolate  others.  They  are  meaning- 
less, if  the  clause  is  to  be  regarded  as  substitutional.  No  giffc 
can  vest  in  the  donee  until  the  death  of  testatrix.  What, 
then,  is  the  sense  of  "to  have  and  to  hold"  or  of  "assigns"?" 
There  are  cases  where  words,  accompanying  a  gift  to  a  person 
of  a  legacy  or  devise,  are  deemed  disjunctive,  and  therefore 
substitutional;  or  they  may  be  explanatory,  and,  with  the 
aid  of  the  context,  plainly  indicate  that  the  gift  shall  not 
become  void  by  the  death  of  the  first  taker  named  in  the  will 
before  the  testator:  Gittinga  v.  McDermott,  2  Mylne  &  K.  69j 
Hawn  V.  Banks,  4  Edw.  Ch.  664.  Whenever  a  testamentary 
intention  is  clear  and  unequivocal,  the  courts  go  far  to  give 
it  effect.  They  will  convert  "and"  into  "or,"  and  construe 
words  of  limitation  as  words  of  purchase,  or  words  of  pur- 
chase as  words  of  limitation:  Taggart  v.  Murray,  53  N.  Y. 
233.  Such  was  the  case  in  Matter  of  the  Estate  of  Brown,  93 
Id.  295,  where  the  court  sustained  a  construction  by  which 
the  issue  of  a  deceased  son  might  be  admitted  to  participation 
in  a  remainder  limited  to  him  upon  his  mother's  death.  But 
there  was  justification  for  such  a  construction  in  the  language 
used  by  the  testator.  It  was:  "Upon  the  death  of  any  or 
either  of  my  said  daughters,  I  give  ....  unto  such  child  or 
children  as  my  said  daughter  shall  have  or  leave  living  at 
her  decease;  ....  that  is  to  say,  the  children  of  my  said 
daughters  to  have  the  part  or  share  whereof  the  mother  re- 
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ceived  the  rent  and  income  during  her  life."  It  was  thought 
that  the  insertion  of  the  words  "have  or  leave,"  with  respect 
to  the  daughter's  children,  and  that  the  addition  of  the  latter 
portion  of  the  clause  I  have  quoted,  when  taken  in  connection 
with  the  principal  sentence,  disclosed  the  testator's  purpose  to 
let  in  the  ifisue  of  children  dying  before  their  mother,  testa- 
tor's child. 

The  decision  in  Van  Beuren  v.  Dash,  30  N.  Y.  393,  is  a  pre- 
cise authority  upon  the  question  raised  in  the  present  case,  and 
we  see  no  substantial  distinction  between  the  two  cases.  There 
the  insertion  of  the  words  "and  their  heirs,"  in  a  devise,  was 
held  to  show  the  extent  of  the  interest  devised;  and  Denio,  J., 
answered  the  argument  that  the  devise  was  one  in  favor  of  the 
heirs  of  the  devisees  by  reference  to  the  case  of  Brett  v.  Rigden, 
Plowd.  340,  and  to  its  being  the  accepted  authority  in  Eng- 
land. He  also  said:  "It  does  not  follow  that  because  such 
words  may  now  be  dispensed  with  that,  where  they  are  in- 
€erted,  their  legal  efifect  is  different  from  what  it  would  have 
been  before  the  statute."  In  Thurber  v.  Chambers,  66  N.  Y. 
47,  it  was  said  of  the  presence  of  similar  words  in  a  will,  that 
"  although  the  use  of  them  was  unnecessary  to  vest  a  fee,  it  is 
quite  common  and  the  usual  way  in  deeds  and  conveyances 
to  insert  them  for  greater  certainty."  In  Hand  v.  Marcy,  28 
N.  J.  Eq.  59,  Chancellor  Runyon,  in  a  well-considered  opinion, 
held  that  the  addition  of  the  words  "  their  heirs  and  assigns  " 
to  a  gift  of  the  residue  did  not  prevent  a  lapse,  where  a  residu- 
ary legatee  died  in  the  lifetime  of  the  testator,  and  that,  as  to 
so  much  of  the  estate  disposed  of  by  the  residuary  clause,  the 
testator  had  died  intestate.  Sword  v.  Adams,  3  Yeates,  34, 
and  Sloan  v.  Hanse,  2  Rawle,  28,  are  also  decisions  in  point. 
Other  authorities  might  be  cited  to  show  the  universality  of 
the  rule  as  to  lapse  in  similar  cases,  but  it  does  not  seem  neces- 
fiary.  I  think  the  appeal  must  fail.  To  sustain  it  we  should 
have  to  make  a  new  will,  when  we  have  no  sure  guide,  and  no 
other  reason  than  the  ingenious  suggestion  of  a  possible  motive, 
or  rather  of  one  which  the  counsel  says  the  testatrix  ought  to 
have  entertained.  Fairly  considered,  these  words  which  have 
suggested  to  the  appellants  their  ground  for  contention  were 
but  a  common  or  an  intensified  form  of  expression  of  an  abso- 
lute gift.  It  was  an  expression  consistent  with  the  gift  of  an 
absolute  ownership,  but  in  no  wise  indicative  of  a  direction  to 
transfer  the  part  given  to  a  legatee  to  his  heirs  or  personal  rep- 
resentatives, in  the  event  of  his  failing  to  survive  the  testatrix. 
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The  judgment  of  the  general  term  should  be  affirmed,  with 
costs  to  the  respondents,  to  be  paid  out  of  the  estate. 
Judgment  affirmed.  

Wills  —  Leoacies  Lapsed.  —  Property  devised  or  bequeathed  to  a  person 
who  is  dead  when  the  will  is  made,  or  who  dies  before  the  testator,  does  not 
pass  to  such  person's  heirs;  if  personalty,  it  goes  to  the  residuary  legatee;  if 
realty,  it  descends  to  the  heirs  of  the  testator:  Owe  v.  Stevens,  1  Dana,  201; 
25  Am.  Dec.  141 ;  Spence  v.  RMw,  6  Gill  &  J.  607;  26  Am.  Dec.  587;  Birdsall  v. 
Hewlett,  1  Paige,  32;  19  Am.  Dec.  392;  Helma  v.  Franciscus,  2  Bland,  244;  20 
Am.  Dec.  402;  Comfort  v.  Mather,  2  Watts  &  S.  450;  37  Am.  Dec.  523; 
Bendallv.  BendaU,  24  Ala.  295;  60  Am.  Dec.  469;  Cureton  v.  Maaaey,  13  Rich. 
Eq.  104;  94  Am.  Dec.  152.  In  some  of  the  states  this  rule  is  modified  by 
statute.  Thus  section  1310  of  the  Civil  Code  of  California  declares  that 
"  when  any  estate  is  devised  to  any  child  or  other  relation  of  the  testator, 
and  the  devisee  dies  before  the  testator,  leaving  lineal  descendants,  such  de- 
scendants take  the  estate  so  given  by  the  will,  in  the  same  manner  as  the 
devisee  would  have  done  had  he  survived  the  testator."  For  general  dis- 
cussion of  lapsed  legacies,  see  Helm  v.  Frandscus,  2  Bland,  544;  20  Am. 
Dec.  402. 

Wills,  Constbttction  of  —  Extrinsic  Evidenck.  —  Extrinsic  evidence  ia 
admissible  to  explain  latent  ambiguities  in  a  will:  Avery  v.  Chappel,  6  Conn. 
270;  16  Am.  Dec.  53;  Breckenridge  v.  Duncan,  2  A.  K.  Marsh.  50;  12  Am. 
Dec.  359;  Brotimfield  v.  Brmonfield,  12  Pa.  St.  136;  51  Am.  Dec.  590;  and  to 
make  plain  the  person  who  was  intended  to  be  the  legatee  where  several  per> 
sons  are  named:  Clarhv.  Cotton,  2  Dev.  Eq.  301;  24  Am.  Dec.  279;  Powell  v. 
Biddle,  2  Dall.  70;  1  Am.  Dec.  263.  Where  from  the  terms  of  a  will  the 
testator's  intention  cannot  be  ascertained,  recourse  must  be  had  to  eztrinsio 
circumstances,  which  may  aid  in  arriving  at  the  intention  of  the  deceased; 
Ehrenherg'a  Succession,  21  La.  Ann.  280;  99  Am.  Dec.  729.  But  where  the 
language  of  a  will  is  plain  and  unambiguous,  such  language  must  govern,  and 
therefore  extrinsic  evidence  is  inadmissible  to  show  that  the  testator  meant 
other  than  what  the  language  of  the  will  plainly  imports:  Warren  v.  Milton- 
berger,  21  Md.  264;  82  Am.  Dec.  573;  Vickery  v.  Hobbs,  21  Tex.  570;  73  Am. 
Dec.  238;  Magee  v.  McNeil,  41  Miss.  17;  90  Am.  Dec.  354.  Nor  is  extrinsio 
evidence  admissible  to  show  an  intention  of  the  testator  other  than  that  ex- 
pressed by  the  words  of  his  will:  Avery  v.  Chappel,  6  Conn.  270;  16  Am.  Deo. 
16;  Gifford  v.  Dyer,  2  R.  I.  99;  57  Am.  Dec.  708.  Nor  to  show  a  patent  am- 
biguity in  the  wording  of  the  will:  Breckenridge  v.  Duncan,  2  A.  K.  Marsh. 
50;  12  Am.  Dec.  359.  Nor  to  correct  mistakes  in  wills:  Avery  v.  Chappel,  6 
Conn.  270;  16  Am.  Dec.  53.  Where  a  testator  devised  property  to  H.  town- 
ship, and  it  appeared  that  there  were  many  H.  townships  in  the  state,  it  was 
competent,  in  order  to  remove  the  obscurity  in  the  testator's  intention  caused 
by  extraneous  circumstances,  to  show  by  extrinsic  evidence  that  the  testator 
resided  in  a  certain  H.  township,  and  that  he  sustained  certain  relations  to 
such  H.  township  which  he  sustained  to  no  other  township  of  the  same  namat 
Skinner  v.  Harrison  Township,  116  Ind.  139. 
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GoEBEL  V.  Wolf. 

[113  New  Yoek,  405.] 

I»  THB  Enjoyment  op  a  Legacy  is  Postponed,  rax  Leading  Inquirt 
for  the  purpose  of  determining  whether  it  vests  or  not  is,  whether  the 
gift  is  immediate,  and  the  time  of  payment  or  enjoyment  only  post- 
poned, or  is  future  and  contingent,  depending  upon  the  beneficiary  ar- 
riving at  age,  or  surviving  some  other  person,  or  the  like. 

Legacy,  when  It  does  not  Vest.  —  If  the  only  gift  consists  of  a  trust  to 
divide  at  a  future  time,  the  gift  is  future,  not  immediate,  contingent, 
nor  vested,  unless  from  the  particular  circumstances  a  contrary  inten- 
tion may  be  collected. 

In  Construing  a  Will,  the  Construction  should  Follow  the  Intent 
collected  from  the  whole  will;  and  the  general  rules  adopted  by  the 
courts  to  aid  the  interpretation  of  wills  must  give  way  when,  on  a  con- 
sideration of  the  scheme  of  the  will,  or  of  special  clauses  or  provisions, 
their  application  in  a  particular  case  would  defeat  the  intention. 

A  Devise  or  Bequest  will  be  Regarded  as  Vested,  and  not  Con- 
tingent, if  the  property  is  devised  to  trustees  to  be  by  them  divided 
among  the  children  of  the  testator  on  the  youngest  attaining  the  age  of 
twenty-one  years,  when  it  appeared  there  was  reason  for  postponing 
their  enjoyment  Until  that  time,  and  the  income  is  directed  by  the  tes- 
tator to  be  invested  "for  the  benefit  of  his  children,"  and  the  trustees 
are  directed  "to  invest  the  same  for  the  benefit  of  my  said  childien," 
and  also  "to  pay  and  advance  to  each  of  my  children  as  they  respect- 
ively arrive  at  the  age  of  twenty-one  years,  or  as  they  shall  respectively 
marry,  the  sum  of  three  thousand  dollars, "  and  also  directs  that  the 
corpus  and  accumulations  shall  be  "divided  equally  among  my  children, 
share  and  share  alike,  after  deducting  all  advances  made  as  above  pro- 
vided to  any  of  my  children,  so  that  each  child  may  have  and  receive 
an  equal  share  of  my  estate."  Upon  death  of  one  of  the  children  before 
the  period  of  division  arrives,  his  share  vests  in  his  heirs  at  law. 

Action  for  the  construction  of  the  will  of  Andrew  Froelich. 
At  the  time  of  his  death,  Froelich  left  surviving  him  a  widow 
and  four  minor  children.  One  of  the  latter  subsequently  died. 
By  his  will,  he  gave  his  property  of  every  description  to  his 
friend  Lewis  S.  Goebel  and  his  brother  Phillip  Froelich,  in 
trust,  to  take  charge  of  his  estate,  and  to  pay  taxes,  assess- 
ments, and  other  moneys  necessary  to  keep  it  in  repair;  to 
pay  over  one  half  of  the  net  income  to  his  wife  quarter-yearly 
to  support  and  maintain  herself  and  their  minor  children,  and 
in  lieu  of  dower;  to  apply  the  remaining  one  half  of  such  net 
income  to  the  payment  of  mortgage  liens  upon  his  real  estate, 
and  after  such  payment  to  invest  one  half  of  said  income  upon 
bond  and  mortgage  upon  real  estate  in  the  cities  of  New  York 
or  Brooklyn  for  the  benefit  of  his  children;  and  upon  the  fur- 
ther trust  to  take  charge  of  his  store,  fixtures,  and  stove-trim- 
ming business  in  the  cities  of  New  York  and  Newark,  and  his 
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foundry  in  the  city  of  Brooklyn;  to  continue  said  business- 
until  his  youngest  child  should  arrive  at  twenty-one  years  or 
age,  or  so  long  as  the  net  profits  shall  yield  ten  per  cent  upon. 
an  investment  of  fifty  thousand  dollars;  to  sell  and  discon- 
tinue the  business  whenever  the  trustees  shall  deem  it  for  the- 
best  interests  of  his  estate;  to  retain  out  of  the  net  profits  tea- 
per  centum  thereof  for  the  compensation  of  the  trustees,  in  ad- 
dition to  their  commissions  as  executors  and  trustees;  to  in- 
vest the  net  profits  of  the  business  upon  bond  and  mortgage- 
upon  real  estate,  or  to  deposit  the  same  in  some  savings  bank, 
of  good  standing;  to  convert  all  personal  property  not  above- 
mentioned  into  money,  and  to  invest  the  same  for  the  benefit- 
of  his  children  in  the  same  manner  as  the  other  moneys  arer- 
directed  to  be  invested;  to  pay  and  advance  to  each  of  his 
children  as  they  respectively  arrive  at  the  age  of  twenty-one- 
years,  or  as  they  respectively  marry,  the  sum  of  three  thou- 
sand dollars,  and  immediately  upon  the  arrival  of  his  young- 
est child  at  the  age  of  twenty-one  years,  in  case  his  wife 
should  not  then  be  living,  to  divide  all  his  estate,  real  and 
personal,  and  the  accumulations  and  interest,  equally  among; 
his  children,  share  and  share  alike,  after  deducting  all  th^ 
advances  made  as  above  provided  among  his  children,  so  that 
each  shall  have  and  receive  an  equal  share  of  his  estate.  la 
the  event  that  his  wife  should  be  living  when  the  youngest 
child  arrived  at  the  age  of  twenty-one  years,  then  no  divisiotk. 
of  the  estate  was  to  be  made  until  after  the  death  of  his  wife^ 

Josiah  T.  Marean^  for  the  appellants. 

Isaac  Lawson,  for  the  respondent. 

Andrews,  J.  No  exception  was  taken  to  the  finding  thafy 
by  the  bill  in  question,  a  valid  trust  was  created  in  the  execu- 
tors, as  trustees,  in  all  the  real  estate  of  the  testator  during 
the  life  of  the  widow  and  the  minority  of  his  youngest  child. 
The  validity  of  the  trust  to  carry  on  the  business,  and  in  the^ 
personalty  connected  therewith,  is  conceded.  We  shall  there- 
fore assume,  without  examination,  that  the  trusts  in  the  will 
in  their  main  aspects  were  legally  constituted. 

The  counsel  for  the  appellant  does,  indeed,  present  the  point 
that  the  trust  as  to  the  one  half  of  the  real  estate  will  termi- 
nate in  the  event  of  the  death  of  the  widow  during  the  minor- 
ity of  the  youngest  child;  but  that  event  has  not  happened, 

and  may  never  happen,  and  the  consideration  of  the  questioik 
Am.  St.  Eap..  Vol.  X.  —30 
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may  properly  be  postponed  until  the  exigency  arises  which 
will  render  its  determination  necessary. 

The  practical  question  in  the  case  grows  out  of  the  fact  that 
'One  of  the  four  infant  children  of  the  testator  living  at  his 
<ieath  has  since  died  under  age,  without  issue,  during  the 
'trust  term;  and  the  point  is,  whether,  by  the  true  construc- 
tion of  the  will,  the  children  of  the  testator  took,  upon  his 
death,  a  vested  remainder  in  his  real  estate,  dependent  upon 
tlie  termination  of  the  trust,  and  also  in  the  personal  property 
embraced  therein,  or  whether  the  remainder  given  by  the  will 
to  the  testator's  children  was  contingent  upon  their  surviving 
the  term  upon  which  the  trusts  were  limited,  and  carries  the 
whole  estate  to  such  of  the  four  children — and  those  only — 
■who  outlive  the  prescribed  period.  On  one  construction  of  the 
will,  each  child  took  on  the  testator's  death  a  future  vested 
^estate  in  the  undivided  one-fourth  part  of  the  father's  property, 
descendible  on  the  death  of  any  child  to  his  heirs  or  next  of 
kin,  although  he  may  have  died  during  minority,  and  during 
the  trust  period.  On  the  other  construction,  the  gift  of  the 
father's  estate  was  to  such  children  only  as  survived  the  trust 
'term,  so  that  if  one  died  intermediate  the  death  of  the  testator 
and  the  termination  of  the  trust,  the  survivors  would  take  the 
whole;  or  if  three  died,  the  entire  estate  would  vest  in  the  sole 
survivor,  and  this,  although  the  deceased  child  or  children 
might  have  married  and  left  issue  surviving  at  their  death 
•who  also  survived  the  period  of  division. 

Two  leading  purposes  of  the  testator  in  creating  the  trusts 
in  his  will  are  plainly  indicated  on  the  face  of  the  instrument. 
The  first  was  to  provide  an  income  for  the  support  of  his  wife, 
and  of  his  children  during  their  minority.  To  accomplish 
this  purpose^  he  provided  that  one  half  of  the  rents  and  in- 
come of  his  estate  should  be  paid  by  the  trustees  to  his  wife  in 
quarter-yearly  payments,  "for  the  support  and  maintenance  of 
herself  and  my  minor  children."  The  second  purpose  was  to 
postpone  the  division  of  his  estate  among  his  children  until 
the  termination  of  the  trust  term,  and  meanwhile  to  accumu- 
late the  income  not  given  to  his  wife,  and  at  the  expiration  of 
that  period,  to  divide  the  corpus,  with  the  accumulations,  be- 
tween his  children.  But  the  learned  counsel  for  the  appellant 
contends  that  the  final  gift  to  the  children  is  so  framed  that 
only  children  living  at  the  time  of  the  division  are  to  partici- 
pate therein,  or  in  other  words,  that  the  gift  is  future  and  con- 
tingent, and  to  the  children  as  a  class,  so  that,  in  accordance 
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with  the  general  rule  of  construction  in  such  cases,  only  such 
persons  of  the  class  as  are  in  existence  when  the  contingency 
happens  upon  which  the  remainder  is  limited  are  compre- 
hended: Doe  V.  Sheffield^  13  East,  526;  1  Jarman  on  Wills,  5th 
ed.,  341. 

The  clause  upon  which  the  appellant  relies  to  sustain  the 
construction  that  the  gift  was  to  the  children  as  a  class,  and 
was  intended  for  such  children  only  as  should  be  living  at  the 
termination  of  the  trust,  is  as  follows:  "And  upon  the  further 
trust,  immediately  upon  the  arrival  of  ray  youngest  child  at 
the  age  of  twenty-one  years,  in  case  my  wife  shall  not  then  be 
living,  to  divide  all  my  estate,  real  and  personal,  and  the  ac- 
cumulations of  interest,  equally  among  my  children,  share 
and  share  alike,  after  deducting  all  advances  made,  as  above 
provided,  to  any  of  my  children,  so  that  each  of  my  children 
shall  have  and  receive  an  equal  share  of  my  estate.  Should 
my  wife  be  living  at  the  time  my  youngest  child  arrives  at  the 
age  of  twenty-one  years,  then  it  is  my  will  and  pleasure  that 
no  division  of  my  estate  shall  be  made  until  after  the  death  of 
my  said  wife." 

When  a  devise  is  made  or  a  legacy  given  of  which  the  en- 
joyment is  postponed,  "  the  leading  inquiry  upon  which  the 
question  of  vesting  or  not  vesting  is,  whether  the  gift  is  imme- 
diate, and  the  time  of  payment  or  enjoyment  only  postponed, 
or  is  future  or  contingent,  depending  upon  the  beneficiary  ar- 
riving at  age,  or  surviving  some  other  person,  or  the  like": 
Denio,  J.,  in  Everitt  v.  Everitt,  29  N.  Y.  67.  In  harmony  with 
this  general  rule,  another  general  proposition  has  been  formu- 
lated, that  where  the  only  gift  is  found  in  a  direction  to  divide 
at  a  future  time,  the  gift  is  future,  and  not  immediate;  contin- 
gent, and  not  vested:  Leake  v.  Robinson,  2  Mer.  363;  Warner 
V.  Durant,  76  N.  Y.  133;  Smith  v.  Edwards,  88  Id.  92.  The 
latter  principle  is  invoked  in  this  case.  There  is  in  the  will 
no  gift,  in  terms,  to  the  children  of  the  testator,  except  in  the 
clause  of  the  will  above  quoted,  providing  for  a  division  of  hig 
estate  among  his  children  on  the  termination  of  the  trust. 
But  the  rule  invoked,  as  others  of  like  character,  is  subordi- 
nate to  the  primary  canon  of  construction,  that  the  construc- 
tion shall  follow  the  intent,  to  be  collected  from  the  whole 
will;  and  that  the  intention  of  the  testator  so  ascertained 
must  prevail;  and  that  general  rules  adopted  by  the  courts  in 
aid  of  the  interpretation  of  wills  must  give  way  when,  on  a 
consideration  of  the  scheme  of  the  will,  or  of  special  clauses  or 
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provisions,  their  applicatdon  in  the  particular  case  would  de 
feat  the  intention.  This  was  recognized  by  Sir  William  Gran 
in  the  case  cited  from  Merivale's  reports,  who,  after  stating  the 
general  rule  that  where,  in  a  will,  there  is  no  gift,  except  in  a 
direction  to  divide  at  a  future  time,  the  gift  is  contingent,  and 
not  vested,  adds  the  qualification,  "unless  from  particular 
circumstances  you  are  able  to  collect  a  contrary  intention." 
Many  important  exceptions  have  been  ingrafted  on  the  rule 
by  the  adjudged  cases,  which  are  stated  in  the  elementary 
treatises,  and  some  of  which  are  specially  considered  in  Smith 
V.  Edwards,  supra. 

In  the  present  will  there  is,  as  we  have  said,  no  immediate 
gift,  in  terms,  of  the  remainder  to  the  children  of  the  testator 
living  at  his  death.  The  question,  therefore,  is,  whether,  upon 
the  whole  will,  such  an  intention  can  be  collected.  We  think 
that,  taking  the  whole  will  together,  it  was  the  intention  of 
the  testator  to  vest  his  estate  at  his  death  in  his  then  living 
children,  subject  to  the  trust  estate  in  his  executors.  There 
is  nothing  on  the  face  of  the  will  to  indicate  that  the  testator 
contemplated  the  death  of  any  of  his  children  during  minority, 
or  that  any  of  them  might  not  take  the  equal  one-fourth  share 
of  his  estate  on  the  final  division.  The  gift  of  the  ultimate 
estate  is  not,  in  terms,  to  his  children  living  at  the  time  of 
the  division,  or  to  the  survivors  of  his  children,  but  the  divis- 
ion is  directed  to  be  made  "among  my  children,  share  and 
share  alike."  Words  of  survivorship  were  not  necessary  if 
the  gift,  by  construction  of  law,  was  to  the  children  who 
should  be  living  at  the  time  of  division.  But  it  would  have 
been  very  natural  that  words  of  survivorship  should  have  been 
inserted  to  emphasize  his  intention  if  the  testator  had  intended 
that  only  children  surviving  at  that  time  should  be  entitled  to 
his  estate.  The  division  was  to  be  made  "  immediately  upon 
the  arrival  of  my  youngest  child  at  the  age  of  twenty-one 
years,"  etc.  This  language,  in  connection  with  the  other 
provisions  of  the  third  or  trust  clause  of  the  will,  is  most  con- 
sistent with  the  construction  that  the  time  was  fixed  to  define 
the  period  of  enjoyment  of  his  estate  by  his  children,  rather 
than  the  period  of  the  vesting  of  the  shares.  There  was  a 
manifest  propriety  in  postponing  the  enjoyment  by  the  ulti- 
mate beneficiaries  of  one  half  of  the  real  estate  to  accomplish 
the  testator's  purpose  to  provide  an  income  for  the  support  and 
maintenance  of  the  widow  and  minor  children.  There  was 
also  a  good  reason  for  postponing  the  enjoyment  of  the  other 
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half  for  the  purpose  of  paying  meanwhile  the  mortgages  and 
encumbrances  out  of  the  income,  which  the  testator  directed 
should  be  done.  The  income,  after  this  purpose  had  been 
accomplished,  the  testator  directed  should  be  invested  for  the 
"benefit  of  my  children."  A  similar  direction  was  given  in 
respect  to  the  net  profits  of  the  business,  which  he  authorized 
the  trustees  to  carry  on  after  his  death.  They  were  to  be  in- 
vested for  the  "benefit  of  my  children."  There  is  nowhere  in 
the  will  any  suggestion  that  the  testator  had  in  view  any  par- 
ticular children  or  surviving  children,  or  children  other  than 
the  whole  number,  in  any  clause  or  provision  of  the  will. 
But  what  is  quite  significant  on  the  point  whether  the  testator 
intended  a  vested  gift  of  a  future  estate  to  his  children  living 
at  his  death,  is  the  fact  that  the  personal  property,  not  con- 
nected with  his  business,  he  gave  to  his  children  in  terms 
which  are  conceded  to  have  passed  an  immediate,  absolute 
title  in  possession  on  the  testator's  death.  But  the  gift  was 
accompanied  by  a  direction  to  his  trustees  "to  invest  the  same 
for  the  benefit  of  my  said  children,"  using  the  same  language 
to  designate  the  beneficiaries  as  in  the  prior  cases.  But  more 
significant  still  of  the  intention  of  the  testator  is  a  provision 
directing  the  trustees  to  "pay  and  advance  to  each  of  my 
children  as  they  respectively  arrive  at  the  age  of  twenty-one 
years,  or  as  they  respectively  marry,  the  sum  of  three  thousand 
dollars,"  and  later  on,  in  the  clause  relating  to  the  division, 
the  testator  directs  that  the  division  of  the  corpus  and  the  ac- 
cumulations shall  be  made  "equally  among  my  children, 
share  and  share  alike,  after  deducting  all  advances  made  as 
above  provided,  to  any  of  my  children,  so  that  each  child  may 
.have  and  receive  an  equal  share  of  my  estate."  It  thus  ap- 
pears that  the  testator  had  in  contemplation  the  possible  mar- 
riage of  one  or  more  of  his  children  during  minority,  and  of 
course  possible  issue,  and  next,  that  he  treated  the  shares  of 
his  children  as  separable  and  distinct,  and  any  advance  which 
might  be  made,  under  the  will,  to  a  married  minor  child  as  a 
charge  on  his  or  her  share,  to  be  accounted  for  in  the  subse- 
quent division.  The  purpose  of  the  charge,  "so  that  each  of 
my  children  shall  have  and  receive  an  equal  share  of  my  es- 
tate," implies  ownership  of  the  share  against  which  the  advance 
is  to  be  charged.  In  Everitt  v.  Everitty  supra,  the  circumstance 
that  advancements  were  authorized  to  be  made  to  children 
before  the  period  fixed  for  the  division  was  considered  as  indi- 
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eating  an  intent  that  the  shares  should  be  vested  on  the  death 
of  the  testator. 

On  the  whole,  we  are  of  the  opinion  that  the  intention  of 
the  testator,  as  derived  from  a  consideration  of  the  whole  will, 
was  to  vest  in  each  child  living  at  his  death  an  equal  share  of 
his  estate,  subject  to  the  trust  during  the  specified  time,  and 
that  no  settled  rule  of  construction  forbids  giving  effect  to 
such  intention.  The  circumstances  collectively  point  to  this 
construction.  The  constitution  of  the  trust  was  convenient  to 
accomplish  intermediate  purposes  between  the  testator's  death 
and  the  final  division,  viz.,  the  securing  of  support  and  main- 
tenance to  his  wife  and  minor  children;  the  payment  of  mort- 
gages and  encumbrances;  the  carrying  on  of  the  business  for 
the  benefit  of  the  estate;  the  accumulation  of  surplus  income 
during  the  minority  of  the  children.  This  construction  also 
prevents  the  disinheritance  of  issue  of  any  child  who  may 
marry  and  die  before  the  expiration  of  the  trust  period, — 
a  consequence  which  no  one  can  doubt  the  testator  never  in- 
tended. The  four  children  were  in  the  testator's  mind  when 
he  made  the  will,  and  in  all  the  dispositions  and  provisions, 
the  children,  "my  children,"  were  the  objects,  selecting  none 
and  excluding  none,  and  in  the  provision  for  advances  the 
share  of  each  was  treated  as  vested  and  subject  to  charge. 

The  provision  for  accumulation  became  inoperative  as  to 
the  share  of  the  deceased  minor  child  upon  his  death.  An 
accumulation  is  only  permitted  for  the  benefit  of  living  ob- 
jects: Bryan  v.  Knickerbacker,  1  Barb.  Ch.  409.  We  think 
the  consequence  of  such  death  was  to  devolve  the  title  to  the 
one-fourth  part  of  the  estate  in  remainder  upon  the  heirs  at 
law  and  next  of  kin  of  the  deceased  child,  according  to  the 
nature  of  the  property,  subject  to  the  trust,  and  that  they  are 
likewise  entitled  to  a  like  proportionate  share  of  any  income 
accumulated  to  the  time  of  the  death,  and  to  such  as  shall 
hereafter  accrue  during  the  trust  period. 

These  views  lead  to  an  affirmance  of  the  judgment. 

Judgment  affirmed. 


Wills,  Constbuotion  of.  — la  construing  a  will,  the  testator's  particular 
intent;  shown  by  a  single  provision  standing  by  itself  must  yield  to  the  general 
leading  intent,  gathered  from  the  whole  instrument:  Phelps  v.  Bates,  54  Conn. 
11;  1  Am.  St.  Rep.  92,  and  note  96,  General  intent  of  the  testator,  gathered 
from  the  whole  will,  must  prevail  over  the  rule  that  of  two  repugnant  clauses 
the  last  will  prevail:  Pi-ice  v.  Cole,  82  Va.  343.  In  construing  a  will,-  all  of 
ita  provisions  must  be  regarded  for  the  uurpose  of  ascertaining  the  intention 
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of  the  testator,  and  if  any  particular  paragraph  of  the  will  indicates  an  in- 
tent varying  from  that  which  is  manifest  from  a  consideration  of  all  the 
other  provisions,  the  general  intent  must  prevail:  McMurray  v.  Stanley,  69^ 
Tex.  227. 

When  Leoacies  are  Vested,  and  when  Contingent, — Distinction  be- 
tween  Terms  "  Vested"  and  "Contingent,"  as  Applied  to  Legacies. — It  ha& 
been  said  that  perhaps  no  question  can  arise  in  the  course  of  legal  inquiries 
more  doubtful  in  its  nature,  or  less  referable  to  fixed  and  certain  rules 
and  principles,  than  whether  the  words  of  a  devise  or  bequest  constitute  a 
vested  or  contigent  interest:  Parker,  0.  J.,  in  S/uUttick  v.  Stedman,  2  Pick. 
469.  And  the  apparent  conflict  among  the  numerous  authorities  upon  the 
subject  as  to  when  a  legacy  is  vested  and  when  contingent  would  seem  to 
be  reaUy  due  to  the  ever-varying  language  of  testamentary  instruments 
as  affecting  intention:  See  Jennings  v.  Barry,  5  Demarest,  531,  535;  Lamb- 
V.  Lamb,  8  Watts,  184.  The  leading  inquiry  upon  which  the  question. 
of  vesting  or  not  vesting  turns  is,  whether  the  gift  is  immediate,  and  the> 
time  of  payment  or  of  enjoyment  only  postponed,  or  is  future  and  contin- 
gent, depending  upon  the  beneficiary  arriving  of  age,  or  surviving  some  other 
person,  or  the  like;  Everitt  v.  Everitt,  29  N.  Y.  39.  And  the  general  rule  fre- 
quently stated  in  the  authorities  is,  that  if  futurity  is  annexed  to  the  sub- 
stance of  the  gift,  the  vesting  is  suspended;  but  where  the  gift  is  absolute, 
and  the  time  of  payment  only  is  postponed,  the  gift  is  not  suspended,  but 
vests  at  once:  Van  Wych  v.  Bloodgood,  1  Bradf.  154;  Eka  parte  TurJc,  1  Id. 
110;  Scojield  v.  Olcott.  120  111.  362;  Warner  v.  Durant,  76  N.  Y.  133,  136;  Colt 
v.  Hubbard,  33  Conn.  281.  This  rule,  though  it  amounts  practically  to  saying 
that  if  the  gift  is  future  it  is  not  present,  has  nevertheless  been  useful  in 
drawing  sharply  the  distinction  between  a  gift  presently  given  and  its  de- 
ferred payment:  Smith  v.  Edwards,  88  N.  Y.  92,  103.  Briefly,  a  legacy  is  to 
be  taken  as  contingent  or  vested,  just  as  the  contingency,  if  any,  is  annexed 
to  the  gift  or  to  the  payment  of  it:  Pennoch  v.  Eagles,  102  Pa.  St.  290;  Major 
V.  Major,  32  Gratt.  819;  Meed's  Appeal,  118  Pa.  St.  215;  4  Am.  St.  Rep.  688; 
Muhlenberg's  Appeal,  103  Pa.  St.  692.  The  point  which  determines  the  vest- 
ing is  not  whether  time  is  annexed  to  the  gift,  but  whether  it  is  annexed  to 
the  substance  of  the  gift  as  a  condition  precedent:  McClure's  Appeal,  72  Id.. 
414.  It  is  accordingly  held  that  legacies  payable  at  a  future  time  certain  to 
arrive,  and  not  subject  to  a  condition  precedent,  are  vested;  on  the  other 
hand,  legacies  only  payable  on  an  event  which  may  never  happen,  and  hence 
subject  to  a  condition  precedent,  are  contingent:  Scott  v.  West,  63  Wis.  529, 
566;  and  see  Taylor  v.  Moslier,  29  Md.  443;  Dale  v.  WUU,  33  Conn.  294^ 
Patterson  v.  Hawtlwrne,  12  Serg.  &  R.  112;  Reed  v.  Buckley,  5  Watts  &  S. 
517;  40  Am.  Dec.  531,  and  note  534;  Sutton  v.  West,  77  N.  C.  429;  Tho'.na*. 
v.  Anderson,  21  N.  J.  Eq.  22;  Beatty  v.  Montgomery,  21  Id.  324.  In  the  case- 
last  cited,  it  is  held  that  whether  a  legacy  is  vested  or  contingent  depends- 
upon  the  event,  and  not  upon  the  time.  If  the  event  is  uncertain,  the  legacy; 
is  contingent,  though  the  time  is  fixed;  and  if  certain,  the  legacy  is  vested,, 
although  the  time  is  uncertain:  See  also  Clayton  v.  Somers,  27  N.  J.  Eq.  230;; 
Oreen  v.  Barron,  10  Hare,  459;  Edwards  v.  Edwards,  15  Beav.  357;  Wltittor^ 
V.  Field,  9  Id.  368.  According  to  the  prevailing  doctrine,  a  postponement 
of  the  time  of  payment  will  not  of  itself  make  a  legacy  contingent,  unless 
it  be  annexed  to  the  substance  of  the  gift,  or,  as  it  is  sometimes  put,  unless 
it  be  upon  an  event  of  such  a  nature  that  it  is  to  be  presumed  that  the  testa- 
tor meant  to  make  no  gift  unless  that  event  happened:  Loder  v.  Hatfield,  71 
N.  Y.  92,  98;  Van  Wyck  v.  Bloodgood,  1  Bradf.  154;  but  see  Anderson  v,  Fd'- 
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ion,  1  Ired.  Eq.  55.  Thus  where  the  legacy  is  given,  payable  or  to  be  paid 
■when  the  legatee  attains  the  age  of  twenty-one  years,  the  legacy  vests  im- 
mediately upon  the  death  of  the  testator.  It  is  a  present  gift,  the  time  of 
J>ayment  only  being  postponed.  But  where  the  time  is  annexed,  not  to  the 
{)ayment  only,  but  to  the  gift  itself,  as  when  the  legacy  is  given  to  the  lega- 
"tee  at  twenty-one,  or  "  if  "  or  "  when  "  he  attains  the  age  of  twenty-one,  the 
legacy  does  not  vest  until  the  legatee  attains  that  age.  His  attaining  the  age 
«pecified  is  a  condition  precedent,  and  if  the  condition  be  not  fulfilled,  the 
legacy  never  vests:  Gifford  v.  Thorn,  9  N.  J.  Eq.  702;  Clayton  v.  Somers,  27 
Id.  230;  and  see  Patterson  v.  Ellis,  11  Wend.  260;  Hanson  v.  Oraliam,  6  Ves. 
-239;  Snow  v.  Snow,  49  Me.  159;  Colt  v.  Hubbard,  33  Conn.  281;  Nixon  v. 
Jtobbins,  24  Ala.  663;  Watkins  v.  Quarles,  23  Ark.  351;  Illinois  etc.  Loan  Co. 
V.  Bonner,  75  111.  315;  Qiles  v.  Franks,  2  Dev.  Eq.  521;  Roberts  v.  Brinker,  4 
Dana,  572;  Alkn  v.  Whitaker,  34  Ga.  6.  This  rule  was  adopted  by  the  Eng- 
lish jurists  from  the  civil  law  at  a  comparatively  early  period;  and  it  has 
i)een  frequently  applied  by  the  courts  both  of  England  and  of  this  country, 
4is  will  appear  from  an  examination  of  the  cases  already  cited.  And  see  Colt 
V.  Hubbard,  33  Conn.  285;  Reed  v.  Buckley,  5  Watts  &  S.  517;  40  Am.  Dec. 
-531;  Locke  v.  Lamb,  L.  R.  4  Eq.  372;  Brvse  v.  Charlton,  13  Sim.  65,  68; 
PMps  V.  Phelps,  28  Barb.  121;  Brown  v.  Brovm,  44  N.  H.  281;  Van  Dyke  v. 
Vanderpool,  14  N.  J.  Eq.  198. 

Law  Favors  Vesting.  —  The  doctrine  that  the  law  favors  the  vesting  of  estates 
is  firmly  established  by  authority:  See  Crossman  v.  Grossman,  6  Demarest, 
148;  Scofield  v.  Okott,  120  111.  362;  Moore  v.  Lyons,  25  Wend.  119,  142;  Har- 
ris V.  Carpenter,  109  Ind.  540;  Byrnes  v.  Stilwell,  103  N.  Y.  453;  57  Am.  Rep. 
760;  LetchwortKa  Appeal,  30  Pa.  St.  175;  McCaWa  Appeal,  86  Id.  254;  Ap- 
j)eal  o/Ryon,  Sup.  Ct.  Pa.,  1889.  And  wills  should  be  construed  in  favor  of 
vesting  estates,  if  possible:  Toms  v.  Williams,  41  Mich.  552;  Embury  v. 
SUldon,  68  N.  Y.  227;  Byrd  v.  Byrd,  40  Pa.  St.  182;  Meyer  v.  Eisler,  29  Md. 
28;  Lucena  v.  Lucena,  L.  R.  7  Ch.  Div.  255;  Martin  v.  Holgate,  L.  R.  1  H.  L. 
<)as.  175;  In  re  Orton'a  Trust,  L.  R.  3  Eq.  374.  If  there  are  clear  words  of 
^ift  giving  a  vested  interest  to  parties,  the  court  will  not  permit  that  abso- 
lute gift  to  be  defeated,  unless  it  is  perfectly  clear  that  the  very  case  has 
thappened  in  which  it  is  declared  that  the  interest  shall  not  arise:  Austin  v. 
JBristol,  40  Conn.  120,  136;  16  Am.  Rep.  23;  and  see  Harrison  v.  Foreman^ 
5  Ves.  209;  Weatherliead  v.  Stoddard,  58  Vt.  623;  McLeod  v.  McDonnell,  6 
Ala.  236;  Foster  v.  Holland,  56  Id.  474.  And  the  principle  is  maintained, 
in  accordance  with  the  doctrine  of  the  principal  case,  that  where  conditional 
■words  are  used  in  a  will  which,  if  unexplained,  would  prevent  the  vesting 
of  a  legacy,  such  words  will  not  be  allowed  to  defeat  the  intention  of  the  tes- 
4;ator  that  the  legacy  should  vest  immediately,  when  it  is  apparent  from  other 
^portions  of  the  will  that  it  should  vest  immediately:  Nixon  v.  Bobbins,  24 
Ala.  663.  So  the  gift  of  a  legacy  under  the  form  of  a  direction  to  pay  at  a 
ifuture  time,  or  upon  a  future  event,  is  not  less  favorable  to  vesting  than  a 
«imple  and  direct  bequest  of  a  legacy  at  a  like  future  time,  or  upon  a  like 
event.  The  question  is  one  of  substance,  and  not  of  form,  and  in  all  cases  it 
is,  whether  the  testator  intended  it  as  a  condition  precedent  that  the  legatees 
should  survive  the  time  appointed  by  him  for  the  payment  of  their  legacies; 
And  the  answer  to  this  question  must  be  sought  for  out  of  the  whole  will, 
und  not  in  the  particular  expressions  in  which  the  gift  is  made:  Leeming  v. 
Slverratt,  2  Hare,  14;  Reed's  Appeal,  118  Pa.  St  215;  4  Am.  St.  Rep.  588, 
«jid  note  592.  The  construction  of  a  will  is  to  be  made  upon  the  entire  in- 
«trumeni,  and  consequently  all  its  parts  are  to  be  considered  with  reference 
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to  each  other:  ffomer  v.  Shelton,  2  Met.  194;  Hoxle  v.  Hoiae,  7  Paige,  192; 
Smith  V.  Bell,  6  Pet.  68,  84.  And  although  in  all  cases  of  doubtful  construc- 
tion the  courts  lean  towards  vested  interests,  yet  where  it  appears  from  ex- 
press declaration  or  clear  inference  that  the  testator  intended  to  confine  hia 
bequest  to  those  only  who  answer  the  description  at  the  happening  of  a  cer- 
tain contingency,  such  intention  must  be  carried  into  eflFect:  Austin  v.  Bris- 
tol, 40  Conn.  120;  16  Am.  Rep.  23.  In  other  words,  whenever  the  meaning 
can  be  ascertained,  it  must  govern,  whether  it  results  in  contingent  or  vested 
interests:  Olney  v.  Hall,  21  Pick.  311;  and  see  Smitlia  Appeal,  23  Pa.  St.  9; 
Knight  v.  Cameron,  14  Ves.  389.  The  intention  of  the  testator,  as  appearing 
from  the  whole  will,  must  predominate  over  all  technical  words  and  expres- 
sions: Major  v:  Major,  32  Gratt,  819;  Lamb  v.  Lamb,  8  Watts,  184,  186; 
Kcnnard  v.  Kennard,  63  N.  H.  303. 

The  leaning  of  the  courts  towards  a  vested  rather  than  a  contingent  inter- 
est is  probably  because  testators  generally  have  in  view  the  immediate  benefit 
of  a  legatee,  though  they  may  wish  to  postpone  the  actual  enjoyment  of  it 
to  a  future  period,  when  the  legatee  might  make  a  better  use  of  the  testa- 
tor's bounty:  Shattuck  v.  Stedman,  2  Pick.  467;  Brown  v.  Brown,  44  N.  H. 
281;   Vanhook  v.  Vanhook,  1  Dev.  &  B.  Eq.  589,  596. 

General  Rulea  as  to  Vesting  o/ Legacies. — If  a  legacy  be  given  generally, 
without  appointing  the  time  for  its  payment,  it  vests  immediately  upon  the 
testator's  death.  It  is  an  interest  in  prcesenti  solvendum  in  futuro,  and  if  the 
legatee  dies  before  he  is  allowed  to  adopt  coercive  measures  with  a  view  to 
its  recovery,  yet  his  personal  representative  will  be  entitled  to  the  legacy: 
Marr  v.  McCullougJi,  6  Port.  507;  Candler  v.  Dinkle,  4  Watts,  143;  Dominkk 
V.  Moore,  2  Bradf.  201;  Felton  v.  Sawyer,  41  N.  H.  202,  212.  When,  how- 
ever, a  period  beyond  the  testator's  death  is  prescribed  by  the  will  for  the 
payment  of  the  legacy,  it  often  becomes  a  perplexing  question  whether  it  is 
vested  or  contingent.  And  in  ascertaining  the  intention  of  the  testator  in 
this  respect,  it  has  become  an  established  rule  of  construction  that  a  bequest 
payable  or  to  be  paid  at  or  when  the  legatee  shall  attain  twenty-one  years  of 
age,  or  at  the  end  of  any  other  certain  determinate  term,  confers  on  him  a 
vested  interest  immediately  on  the  testator's  death;  for  the  words  "  pay- 
able" or  "to  be  paid"  are  supposed  to  disannex  the  time  from  the  gift  of 
the  legacy,  so  as  to  leave  the  gift  immediate  in  the  same  manner,  in  respect 
of  its  vesting,  as  if  the  bequest  stood  singly  and  contained  no  mention  of 
time:  Majw  v.  Major,  32  Gratt.  819,  823;  Kimball  v.  Crocker,  53  Me.  263; 
Patterson  v.  Ellis,  11  Wend.  259;  Thomas  v.  Anderson,  21  N.  J.  Eq.  22,  26. 
Thus  a  bequest  to  a  grandso^'  of  the  testator  of  a  sum  of  money,  to  be  paid 
him  when  he  shall  attain  the  age  of  twenty-one  years,  vests  at  once  on  the 
death  of  the  giver,  and  if  the  legatee  dies  before  twenty-one,  the  money  will 
go  to  his  representative:  Brown  v.  Brown,  44  N.  H.  281;  Bowman's  Appeal, 
34  Pa.  St.  19.  So  a  legacy  to  one  "if  he  shall  arrive  at  the  age  of  twenty- 
one  years,  then  to  be  paid  over  to  him  by  my  executor,"  was  held  to  be  a 
vested  legacy:  Furness  v.  Fox,  1  Gush.  134;  48  Am.  Dec.  693;  so  s^  bequest 
to  A,  B,  and  C,  at  the  marriage  or  decease  of  the  testator's  sister,  to  each  a 
certain  sum  in  cash,  to  be  paid  to  them  by  his  executor,  is  a  vested  legacy  in 
A,  B,  and  C:  Conwcll  v.  Hearils,  5  Harr.  (Del.)  296;  so  a  bequest  of  all  the 
testator's  personal  estate  to  his  wife  and  children,  share  and  share  alike,  "  each 
child  to  draw  their  share  as  they  come  of  lawful  age  or  marry,"  creates  a 
vested  legacy  in  the  children:  Cox  v.  McKinney,  32  Ala.  461;  and  to  the  same 
effect,  see  Thrasher  v.  Ligram,  32  Ala.  C45;  Beed  v.  Buckley,  5  Watts  &  S. 
817;  40  Am.  Dec.  531;  Gregg  v.  Bethea,  6  Port.  9;  Higgina  v.  WaUer,  67- 
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396;  Verria  v.  Verrill,  68  Me.  318;  Teele  v.  Hatlvaway,  129  Mass.  164;  War- 
ren v.  Hemhreey  8  Or.  118;  Tucker  v.  Ball,  1  Barb.  95;  Landers  v.  Bartle,  29 
Hun,  170;  Bushnell  v.  Carpenter,  92  N.  Y.  270;  Smith  v.  Edwards,  88  Id.  92; 
Parsons  v.  Layman,  4  Bradf.  269;  Young  v.  McKinnie,  5  Fla.  548;  Emerson 
V.  CtUler,  14  Pick.  113;  Williams  v.  Cfoji-,  4  De  Gex  &  S.  472.  A  legacy  to 
A  for  life,  and  upon  A'a  death  to  B,  C,  and  D,  is  a  vested  legacy,  and  if  B» 
C,  and  D  die  in  the  lifetime  of  A,  their  legal  representatives  are  entitled, 
upon  A's  death,  to  their  respective  portions:  Beaity  v.  Montgomery,  21  N.  J. 
Eq.  324;  Alkn  v.  Mayfield,  20Ind.  293.  Corapare.4tM<mv.  Bristol,  40 Conn. 
120;  16  Am.  Rep.  23;  Caldwell  v.  Kinkead,  1  B.  Mon.  228;  Pinney  v.  FancJier, 
3  Bradf.  198;  Betts  v.  Betts,  4  Abb.  N.  0.  317;  Matter  of  Bogart,  28  Hun, 
466;  Raney  v.  Heath,  2  Pat.  &  H.  206.  And  in  a  legacy  to  A-,  and  if  he  dies 
before  attar  ning  the  age  of  twenty-one  then  to  B,  the  interest  of  B,  though 
dependent  upon  a  contingency,  is  transmissible.  It  would  be  otherwise, 
however,  if  the  gift  over  was  to  B  at  twenty-one;  for  if  he  should  die  before 
attaining  that  age,  he  could  never  take,  and  could  therefore  have  nothing  to 
transmit:  Chase's  Appeal,  87  Pa.  St.  362;  30  Am.  Rep.  361;  Kelso  v.  Dickey, 
7  Watts  &  S.  279;  and  see  Barker  v.  Southerland,  6  Demarest,  220.  Where 
there  is  a  gift  to  one  person,  and  "in  case  of  his  death,"  then  to  another, 
the  gift  over  is  construed  to  take  e£fect  only  in  the  event  of  the  death  of  the 
first  legatee  before  the  period  of  payment  or  distribution:  Bishop  v.  McClel- 
land, 44  N.  J.  Eq.  450;  Baldwin  v.  Taylor,  37  Id.  78. 

Although  time  or  other  condition  is  annexed  to  the  substance  of  the  gift, 
and  not  merely  to  the  payment,  yet,  when  interest,  whether  by  way  of  main- 
tenance or  otherwise,  is  given  to  the  legatee  in  the  mean  time,  the  legacy 
will,  notwithstanding  the  gift  appears  to  be  postponed,  vest  immediately 
upon  the  death  of  the  testator.  This  circumstance  indicates  an  intention 
that  the  beneficial  enjoyment  shall  begin  at  once,  and  payment  only  of  the 
principal  or  capital  be  postponed:  Provenchere's  Appeal,  67  Pa.  St.  463,  466 j 
Bayard  v.  Atkyns,  10  Id.  15,  20;  Robert  v.  Corning,  89  N.  Y.  225;  Warner  v. 
Durant,  15  Hun,  450;  Dupre  v.  TJiompson,  8  Barb.  537;  Oreen  v.  Oreen,  86 
N.  C.  546;  Reed's  Appeal,  118  Pa.  St.  215;  4  Am.  St.  Rep.  588;  Huston  v. 
Read,  32  N.  J.  Eq.  591;  In  re  Hart's  Trusts,  3  De  Gex  &  J.  195.  In  othei 
words,  the  gift  of  a  legacy  to  be  paid  upon  a  future  uncertain  event,  with 
a  direction  to  pay  to  the  legatee  the  interest  accruing  in  the  mean  time, 
Buflficiently  indicates  that  it  was  not  the  testator's  intention  to  make  the 
legacy  conditional:  Marr  v.  McCullough,  6  Port.  507;  and  see  Nixon  v.  Rob- 
bins,  24  Ala.  663,  669.  The  rule  is  otherwise,  however,  where  the  gift  of  in- 
terest or  maintenance  is  distinct,  and  the  direction  is  to  pay  or  transfer  the 
principal  sum  at  the  specified  age,  or  upon  the  condition  named:  Pleason- 
tons  Appeal,  99  Pa.  St.  362;  and  see  Anderson  v.  Felton,  1  Ired.  Eq.  55} 
Seabrook  v.  Sedbrook,  1  McMuU.  Eq.  201.  So  the  rule  applies  exclusively 
to  cases  in  which  the  entire  interest  or  income  is,  in  the  mean  time,  to 
be  paid  to  the  legatee:  Matter  of  Baker,  6  Demarest,  271;  Watson  v.  Hayes^ 
6  Mylne  &  C.  125;  Harrison  v,  Grimwood,  12  Beav.  192;  compare  Fox  v. 
Fox,  L.  R.  19  Eq.  286.  But  where  the  testator  directs  a  fund  to  be  in- 
vested, and  bequeaths  the  interest  to  A,  and  the  principal,  after  A's  death, 
to  B,  B  takes  a  vested  interest  in  the  legacy  at  the  death  of  the  testa- 
tor: Barker  v.  Woods,  1  Sand.  Ch.  129;  and  see  King  v.  Ki7ig,  1  Watts  &  S. 
205;  37  Am.  Dec.  459;  Mull  v.  Mull,  81  Pa.  St.  393.  And  generally,  whcr* 
the  benefit  of  a  legacy  is  given  for  life  to  one,  and  after  his  death  to  another, 
the  interest  of  the  second  legatee  is  vested,  and  his  personal  representatives 
would  be  entitled  to  the  property,  though  he  «^e  in  the  lifetime  of  the  per- 
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son  to  whom  the  property  is  bequeathed  for  life:  CoTtHin  v.  Moore,  2  Bradf. 
179;  Ttrrill  v.  Public  Administrator,  4  Id.  245;  Bedell  v.  Ouyon,  12  Hun,  396; 
Stuart  V.  Spaulding,  30  Id.  21;  Matter  qf  Accounts  qf  Mohan,  98  N.  Y.  376; 
Thnniton  v.  Boberts,  30  N.  J.  Eq.  473;  Naundoi-f  v.  Schumann,  41  Id.  14; 
WcUson  V.  Quarlea,  23  Ark.  179.  And  although  there  be  no  other  gift  thaij 
in  the  direction  to  pay  or  distribute  in  futuro,  yet  if  such  payment  or  distri- 
bution appears  to  be  postponed  for  the  convenience  of  Ihg  fund  or  property, 
as  where  the  future  gift  is  only  postponed  to  let  in  some  other  interest,  the 
bequest  vests  immediately,  and  will  not  be  deferred  to  the  period  in  ques- 
tion: Peckham  v.  Gregory,  4  Hare,  396;  Van  Dyke  v.  Vanderpool,  14  N.  J. 
Eq.  198;  Brent  x.  Washington,  18  Gratt.  526,  529;  Loder  v.  Hatfield,  71  N.  Y. 
92;  Robert  v,  Cm-ning,  89  Id.  225,  240;  LiUle's  Appeal,  117  Pa.  St.  14,  27; 
McClure's  Appeal,  72  Id.  414.  And  although,  as  a  general  rule,  legacies 
charged  upon  real  estatS  do  not  vest  until  the  time  appointed  for  payment, 
yet  if  payment  is  postponed  simply  for  the  convenience  of  the  estate,  the 
legacy  may  vest,  notwithstanding  the  death  of  the  legatee  before  the  time 
appointed  for  payment:  Lymvji  v.  Vanderspiegel,  1  Aiken,  275,  280;  Bobert» 
y.  Malin,  5  Ind.  18;  Stone  v.  Massey,  2  Yeates,  363;  Bemnani  v.  Hood,  2  De 
Gex,  F.  &  J.  396,  410. 

According  to  a  well-setrlvl  rule  of  construction,  a  legacy  given  to  a  persoa 
or  class  to  be  paid  or  diviofld  at  a  future  time  takes  effect  in  point  of  right 
on  the  death  of  the  test-atoT.  A  legacy  is  deemed  vested  when  there  is  a  per- 
son in  being  at  the  ti/v^  ri  the  testator's  death  capable  of  taking  when  th© 
time  arrives,  althonyK  his  interest  is  liable  to  be  defeated  altogether  by  his 
own  death,  or  to  Iw  d'.'runished  by  future  births:  Scott  v.  West,  63  Wis.  529^ 
and  see  Estate  o/ Hofen,  70  Id.  524;  Tucker  v.  Bishop,  16  N.  Y.  402;  Teed  v. 
Morton,  60  Id  rlYi;  Bowditcli  v.  Andrew,  8  Allen,  242;  Nunnery  v.  Carter,  5^ 
Jones  Eq.  370;  7B  Am.  Dec.  231,  and  note  234;  McArthur  v.  Scott,  113  U.  S. 
340.  The  words  "give  and  bequeath  "  in  a  testamentary  paper  import  a 
benefit,  in  point  of  right,  to  take  effect  upon  the  decease  of  the  testator  and 
proof  of  the  will,  unless  it  is  made  in  terms  to  depend  upon  some  contingency 
or  conditio'i  precedent:  Eldridge  v.  Eldridge,  9  Cush.  516.  And  where  words 
of  contingency  or  condition  are  used  which  may  be  construed  as  applying 
nther  to  the  gift  itself  or  to  the  time  of  payment,  the  courts  are  inclined  to 
>onstrue  them  as  applying  to  the  time  of  payment,  and  to  hold  the  gift  as 
Tested,  rather  than  contingent:  Dale  v.  White,  33  Conn.  294.  Many  recent 
decisions  illustrate  the  leaning  of  the  courts  in  this  direction.  Thus  where 
*-he  bequest  W9S,  "  I  give  to  0.,  in  trust  for  my  son  L,  one  thousand  dollars, 
*Jie  interest  to  be  used  for  his  benefit  until  of  lawful  age,  then  the  principal 
^o  be  his,  or  his  heirs  and  assigns  forever,"  and  L.  survived  the  testator, 
hut  died  divx  'ng  his  minority,  it  waa  held  that  the  property  vested  in  L.  upon 
*he  death  of  the  testator:  Newberry  v.  Hinman,  49  Conn.  130.  So  a  testator 
Sequeathod  his  property  to  his  wife  for  life,  and  then  as  follows:  "Upon  the 
iecease  of  my  said  wife,  I  give  all  my  said  estate  to  such  of  my  children  as 
may  bo  living  at  the  time  of  her  decease,  and  to  the  issue  of  those  who  may 
have  deceased. "  One  of  the  testator's  children  died  in  his  lifetime,  leaving  a 
child  who  died  after  the  death  of  the  testator,  and  before  that  of  his  widow, 
and  it  was  held  that  such  child  had  a  vested  interest  under  the  will,  to  which 
his  administrator  was  entitled  after  the  death  of  the  widow:  Austin  v.  Bristol, 
40  Conn.  120;  16  Am.  Rep.  23;  and  to  the  same  effect  see  Martin  v.  Holgaie, 
L.  R.  1  H.  L.  Cas.  175;  In  re  Orton's  Tnist,  L.  R.  3  Eq.  374;  and  the  earlier 
English  cases  of  Scott  v.  Earl  of  S.,  1  Beav.  154;  OppenJieim  v.  Hem-y,  10 
Hare,  441;  Cooke  v.  Bowen,  4  Younge  &,  C.  244;  see  also  Tucker  v.  Bishop,  1& 
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N,  Y.  402;  Dale  v.  White,  33  Conn.  294.  So  a  testator  bequeathed  all  of  his 
residuary  estate  to  his  wife  for  life,  directing  that  at  her  death  it  should  ba 
■equally  divided  among  his  children  then  living,  and  the  issue  of  such  aa 
should  be  deceased.  Before  the  widow's  death,  one  of  the  sons  died,  leaving 
«  daughter  who  survived  the  widow;  and  it  was  held  that  the  remainder 
•created  by  the  will  was  vested,  and  that  the  share  which  the  son  would  have 
taken  would  go  to  his  personal  representative:  Estate  of  Laguerenne,  15 
Phila.  553;  citing  in  support  of  the  rule  Womrath  v.  McCorrnick,  51  Pa.  St. 
£04. 

So  in  Mull  V.  Mull,  81  Pa.  St.  393,  a  testator  gave  the  yearly  interest  of  a 
sum  to  hb  wife  for  life,  and  after  her  death  directed  that  "the  principal 
shall  be  equally  divided  among  all  my  children,  or  their  legal  heirs,  if  any  of 
my  children  should  die  before  such  mentioned  period  doth  arrive  ";  and  it 
was  held  that  the  legacies  to  his  children  were  vested.     See  also  Little's  Ap- 
jpeal,  117  Pa.  St.  14.     So  a  testator  bequeathed  his  estate  to  trustees  in  trust 
for  his  daughter,  with  directions  to  apply,  if  necessary,  the  whole  income  to; 
her  education  and  maintenance,  and  when  she  should  arrive  at  eighteen  or 
be  married,  leaving  it  discretionary  with  the  trustees  whether  or  not  to  de- 
liver to  her  the  whole  estate.     In  case  the  legatee  died  before  eighteen,  the 
estate  was  disposed  of  by  bequests  over.     She  was  never  married,  and  died 
at  twenty-three,  with  the  funds  in  the  possession  of  the  trustees.     It  was 
held  that  the  daughter  took  a  vested  estate  at  least  when  she  was  eighteen, 
which,  upon  her  decease,  passed  to  her  devisees:   Weatherliead  v.  Stoddard, 
58  Vt.  623.     And  in  Fox  v.  Pox,  L.  R.  19  Eq.  Cas.  286,  there  was  a  discre- 
tionary power  in  the  trustees  to  apply  the  whole  income  of  the  fund,  or  so 
much  thereof  as  they  might  from  time  to  time  think  proper,  for  the  main- 
tenance and  education  of  the  legatees  until  their  shares  became  payable, 
which  was  at  twenty-one;  and  it  was  held  that  the  legacy  vested,  and  not 
the  less  so  because  there  was  a  discretion  conferred  upon  the  trustees  to 
apply  less  than  the  whole  income  for  the  purpose  named.     See  also  Han-iaon 
V.  Orimwood,  12  Beav.  192.     A  will  contained  a  provision  as  follows:  "I 
place  in  the  hands  of  M.  bank  shares  to  hold  in  trust  until  my  son  arrives  at 
the  age  of  thirty-five  years,  when  my  son  comes  in  full  possession  of  said 
bank  stock."    It  was  held  that  the  shares  vested  in  the  son  on  the  death  of 
the  testatrix,  to  be  held  in  trust  for  his  benefit  till  he  should  arrive  at  the 
age  named:   Verrill  v.  Weymouth,  68  Me.  318.     A  testator  gave  to  his  wife 
the  use  of  all  his  property  during  her  life,  to  terminate  if  she  should  marry 
again.<    The  will  then  provided  as  follows:  "At  the  death  of  my  said  wife, 
or  at  such  time  as  she  shall  marry  again,  I  give  and  bequeath  to  my  son 
D.  E.  L.  nine  hundred  dollars  and  my  gold  watch,  and  to  my  son  D.  C.  L. 
one  thousand  dollars."    The  residue  of  his  estate  he  gave  t<o  his  daughter. 
In  such  case,  the  legacies  to  the  two  sons  vested  upon  the  death  of  the  testa- 
tor, and  would  not  lapse  by  reason  of  their  deaths  during  the  life  of  the 
<widow:  Landers  v.  BartU,  29  Hun,  170.     A  will  contained  a  general  resi- 
•dnary  clause,  wherein  the  testator  gave  and  bequeathed  to  his  aunt  E.  S. 
W.,  "for  the  exclusive  benefit  of  her  four  children,  the  sum  of  two  thousand 
dollars,  the  interest  and  principal,  if  necessary,  to  be  used  for  their  educa- 
tion. "    It  was  held  that  the  title  to  the  fund  was  vested  in  the  four  children 
in  equal  shares,  subject  to  the  execution  of  the  trust,  which  would  terminate 
as  to  each  share  when  the  owner  thereof  was  educated,  or  attained  the  age 
-of  twenty-one  years:  Matter  qf  Lapham,  37  Hun,  15.     Among  earlier  in- 
stances of  vested  legacies  are  the  following:  High  v.  Worley,  32  Ala.  709; 
jHarria  v.  Fly,  7  Paige,  421;  Sears  v.  Putnam,  102  Mass.  5;  Dan/ortii  v.  Tal* 


April,  1889.  J  Goebel  v.  Wolf.  477 

boe,  7  B.  Mon.  623;  Ordway  v,  Dow,  55  N.  H.  11;  Ruffin  v.  Farmer,  72  HL 
615;  Schnure's  Appeal,  70  Pa.  St.  400;  McCalVa  Appeal,  86  Id.  254;  Ktlao  v. 
Kuwing,  1  Redf.  392;  Lowe  v.  Barnett,  38  Miss.  329;  Blackburn  v.  Hatoldns, 
6  Ark.  50. 

Legacies,  wlien  Contingent.  —  The  authorities  are  harmoniona  in  support  of 
the  doctrine  that  the  general  policy  of  the  law  and  the  rales  of  interpretation 
both  require  that  legacies  should  in  all  oases  be  held  to  the  vested  rather  than 
contingent,  unless  clearly  inconsistent  with  the  intention  of  the  testator:  See 
.  Van  Dyke  v.  Vandeipool,  14  N.  J.  Eq.  198,  and  the  cases  cited  above.  So  a 
slight  circumstance  may  be  sufficient  to  show  that  a  legacy  is  vested,  and  not 
contingent:  Roberta  v.  Brinker,  4  Dana,  570.  Nevertheless,  it  is  an  estab- 
lished rule  of  construction  respecting  legacies,  that  when  there  is  no  other 
legatory  expression  or  intention  than  that  implied  in  a  direction  to  pay  or 
distribute  at  a  future  time  or  on  a  contingent  event,  the  bequest,  nothing 
else  appearing,  should  be  considered  as  contingent:  Roberta  v.  Brinker,  4 
Dana,  570;  Comba  v.  Branch,  4  Id.  548;  and  see  Bowman's  Appeal,  34  Pa.  St. 
19;  McClure'a  Appeal,  72  Id.  414;  Marr  v.  McCulhugh,  6  Port.  507;  Travis  v. 
Morrison,  28  Ala.  494.  The  same  rule  has  been  otherwise  expressed,  that  if 
the  words  to  be  "paid  "or  "  payable  "  Me  omitted,  and  the  legacies  are  given 
at  twenty-one,  or  if,  when,  in  case  or  provided  the  legatees  attain  twenty* 
one,  or  any  other  future  definite  period,  these  expressions  annex  the  time  to 
the  substance  of  the  legacy,  and  make  the  legatee's  right  to  it  depend  upon 
liis  being  alive  at  the  time  fixed  for  its  payment.  Consequently,  if  the  lega- 
tee happens  to  die  before  that  period  arrives,  his  personal  representative  will 
not  be  entitled  to  the  legacy:  Major  v.  Major,  32  Gratt.  819,  823;  and  see 
Ouyther  v.  Taylor,  3  Ired.  Eq.  323;  Clifford  v.  Thorn,  9  N.  J.  Eq.  72;  Wat- 
kins  v.  Quarles,  23  Ark.  179.  The  rule  is  sometimes  briefly  stated,  that  where 
time  is  annexed  to  a  legacy  so  as  to  make  it  essential  to  the  gift,  then  it  is 
contingent:  Underwood  v.  Dismukes,  Meigs,  299;  and  see  Moore  v.  Smith,  9^ 
Watts,  403;  unless,  however,  other  provisions  of  the  will  show  a  contrary  in- 
tention, as  by  directing  the  application  of  the  interest  in  the  mean  time  to 
the  use  of  the  legatee,  in  which  case  the  legacy  vests  immediately:  Reed' a 
Appeal,  118  Pa.  St.  215;  4  Am.  St.  Rep.  588;  WilleU  v.  Rutter,  84  Ky.  317; 
and  see  Van  Dyke  v.  Vanderpool,  14  N.  J.  Eq.  198;  Lioder  v.  Hatfield,  71 
N.  Y.  92.  And  it  is  said  that  the  rule  forbidding  the  vestin'g  of  legacies  does 
not  control  where  the  language  of  the  will,  while  not  expressly  saying,  "I 
give  and  bequeath,"  does  yet  plainly  import  a  present  gift  intended  to  vest 
immediately,  without  reference  to  the  clause  of  distribution:  Smith  v.  Ed- 
wards,  88  Id.  92,  105.  As  a  general  rule,  the  testator  is  to  be  supposed  aa 
intending  to  vest  the  legacies  at  his  death,  and  there  should  be  plain  indica- 
tions of  a  different  design,  to  take  any  particular  case  out  of  the  rule:  Van 
Wyckv.  Bloodgood,  1  Bradf.  154;  Oaskellv.  Harman,  11  Ves.  498. 

A  provision  contained  in  a  will  as  follows:  "When  my  laud  is  sold,  and 
the  youngest  child  comes  to  full  age,  and  each  has  received  their  share  a» 
above  stated,  and  there  is  any  yet  remaining,  it  is  my  request  that  what  re- 
mains shall  be  equally  divided  betwixt  the  surviving  heirs,"  —  was  held  to  be 
a  contingent  legacy,  payable  when  the  testator's  youngest  child  came  of  age, 
and  to  those  residuary  legatees  only  who  survived  at  that  period:  Lamb  v. 
Lamb,  8  Watts,  184.  Huston,  J.,  in  the  opinion,  says:  "  The  chancery  books 
are  full  of  very  nice  distinctions  as  to  what  words  give  a  vested  legacy,  and 
the  amount  of  the  whole  seems  to  be,  that  scarcely  any  form  of  expression 
can  be  used  on  which  alone  reliance  can  be  placed.  The  whole  will  is  to  be 
taken  into  consideration,  and  the  intention  of  the  testator  is  to  be  gathered 
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from  it,  and  if  that  can  be  discovered,  every  rule  of  constmction  is  to  give 
<way  to  it ":  Id.  186.  Such  is  also  the  doctrine  of  the  principal  case,  and  that 
of  the  authorities  generally. 

Under  the  following  words  in  a  will,  "I  give  to  A  a  horse,  etc.,  when 
lie  shall  arrive  at  the  age  of  twenty -one  years,"  the  legacy  is  held  to  be  con- 
tingent, being  within  the  rule  which  annexes  the  time  to  the  substance  of 
the  legacy,  and  its  payment  to  the  guardian  of  the  legatee  during  his  minor- 
ity does  not  protect  the  executor:  Oiks  v.  Franks,  2  Dev.  Eq.  521.  So  a  tes- 
tator provided  in  a  clause  of  his  will  as  follows:  "If  at  my  death  there 
«hall  be  any  surplus  stock  or  personal  property,  or  any  cash  or  cash  notes  on 
hands,  it  is  my  will  and  desire  that  the  stock  and  personal  property  may  be 
sold,  the  money  collected,  and  loaned  out  during  the  life  of  my  wife;  and  at 
her  death,  I  desire  that  it  may  be  divided  between  my  said  daughter  and 
granddaughter."  In  construing  this  clause,  it  was  held  that  the  daughter 
and  granddaughter  did  not  take  a  vested  interest,  the  other  provisions  of  the 
will  showing  that  by  the  provision  in  question  the  testator  intended  what 
its  language  alone  imported:  Willett  v.  Butter,  84  Ky.  317.  A  l)eque3t  to 
W.  J.  T.,  "when  he  arrives  at  the  age  of  twenty-one  years,  to  him  and  his 
heirs  forever,"  is  a  contingent  legacy,  and  vests  only  on  condition  that  the 
legatee  lives  to  the  age  of  twenty -one:  Gifford  v.  Thorn,  9  N.  J.  Eq.  702;  and 
to  the  same  effect,  see  Seibert'a  Appeal,  13  Pa.  St.  501;  Jackson  v.  Winne,  7 
Wend.  47;  Sncm  v.  Snow,  49  Me.  159;  Allen  v.  Whitaker,  34  Ga.  6;  CoUier  v. 
Slaughter,  20  Ala.  263;  Nixon  v.  Bobbins,  24  Id.  663;  Travis  v.  Mm-rison,  28 
vid.  494;  Moore  v.  Smith,  9  Watts,  403.  These  cases  illustrate  the  applicatioa 
of  the  general  rule  that  where  the  legacy  is  given  "if,"  "at,"  or  "when" 
the  legatee  shall  attain  the  age  of  twenty -one,  or  in  language  of  like  import, 
time  is  of  the  essence  of  the  gift,  and  the  legacy  does  not  vest  until  the  con- 
tingency happens:  CoU  v.  Hubbard,  33  Conn.  281;  Watkins  v.  Quarks,  23 
Ark.  179;  Merry  v.  Hill,  L.  R.  8  Eq.  619. 

A  testator,  after  directing  the  payment  of  his  debts,  made  a  disposition  of 
the  balance  of  his  estate  in  these  words:  "Also,  I  direct  that  all  the  property 
I  have,  or  in  which  I  have  an  interest,  both  real  and  personal,  be  sold  as  ia 
•customary  in  such  cases,  and  the  net  proceeds  of  the  sale  to  be  divided  int» 
four  parts,  namely,  ray  brothers,  J.,  W.,  and  L.,  to  have  each  a  fourth  part, 
and  the  other  fourth  part  to  be  divided  among  my  brother  W.  's  children, 
«ach  one  to  have  the  amount  of  his  share  when  he  arrives  at  the  age  of 
twenty-one.  The  debts  due  me  from  my  brother  W.  I  give  to  him. "  The 
question  to  be  determined  was,  whether  the  bequests  to  the  children  of  W. 
vested  in  them  at  the  death  of  the  testator,  or  at  the  time  they  arrived  at 
the  age  of  twenty -one  years;  and  it  was  held  that  according  to  the  estab- 
lished rules  of  construction,  as  well  as  from  the  intention  of  the  testator, 
plainly  indicated  by  the  terms  of  the  will  itself,  the  bequests  did  not  vest  at 
the  death  of  the  testator,  but  were  contingent  upon  the  fact  that  the  lega- 
tees should  arrive  at  the  age  of  twenty-one,  and  therefore  that  the  children 
dying  before  attaining  that  age  took  nothing  under  the  will:  Major  v.  Major, 
32  Gratt.  819. 

So  a  testator  devised  his  estate  to  trustees,  creating  spendthrift  trusts  as 
to  the  income  in  favor  of  his  children  and  grandchildren,  and  provided  that 
*'  either  at  the  death  of  the  last  survivor  of  my  now  living  children  or  grand- 
children who  may  be  living  at  the  time  of  my  death,  or  at  the  expiration  of 
twenty-one  years  from  my  own  death,  whichever  event  shall  first  happen," 
the  principal  of  his  estate  should  vest  absolutely  for  distribution  to  those  en- 
titled to  the  income.     In  such  case,  neither  of  the  events  contemplated  hj 
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this  clause  of  the  will  having  yet  happened,  it  was  held  that  the  interest  of 
«  child  in  the  estate  was  therefore  contingent,  and  not  the  subject  of  attach- 
ment: Patterson  v.  Caldteell,  124  Pa.  St.  455;  distinguishing  Beed'a  Appeal, 
118  Id  215;  4  Am.  St.  Bep.  588. 
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[118  Nhw  Yoek,  460.  J 
BiLATION  BKTWXSN  A  SAVINGS    BaNK    AND  A  DeFOSITOB    THSRKIN  Im  that 

of  debtor  and  creditor. 

Ii  A  Bank  Pays  to  One  Person  Moneys  to  Which  Another  is  Es- 
TITLED,  the  latter  has  two  remedies:  he  may  sue  the  bank  as  his  debtor, 
disregarding  the  payment,  or  he  may  ratify  the  payment,  and  recover  its 
amount  from  the  person  by  whom  it  was  received. 

Conclusive  Election  of  Remedies.  — If  a  bank  pays  to  one  person  moneys 
belonging  to  another,  and  the  latter  sues  the  wrongful  receiver  in  an 
action  for  money  had  and  received  for  the  amount  paid,  he  thereby  ir- 
revocably ratifies  the  payment  and  discharges  the  bank  from  all  further 
obligation  to  him. 

Pleading.  —  Though  a  particular  defense  is  not  set  up  in  the  answer,  yet  if 
at  the  trial  all  facts  pertaining  to  such  defense  were  proved  without 
objection  or  dispute,  and  are  found  by  the  court,  objection  cannot  be 
made  for  the  first  time  in  the  appellate  court  that  the  answer  is  defective 
in  not  setting  out  such  defense. 

Action  against  the  defendant  to  recover  moneys  deposited 
with  it  in  the  manner  set  forth  in  the  opinion.  Judgment  in 
favor  of  the  plaintiflP  by  the  trial  court  was  aflBrmed  by  the 
general  term. 

Carlisle  Norwood^  Jr.,  for  the  appellant. 

Eugene  Burlingame,  for  the  respondent. 

Earl,  J.  On  the  fifteenth  day  of  November,  1871,  John 
White,  the  husband  of  Elizabeth  White,  deposited  with  the  de- 
fendant, in  trust  for  his  wife,  the  sum  of  $805.93,  and  the  deposit 
was  entered  upon  a  pass-book,  which  was  delivered  to  him,  in 
this  way:  "Bowery  Savings  Bank  in  account  with  John  White 
for  Elizabeth  White."  This  deposit  remained  in  the  bank 
during  the  lifetime  of  John  White,  who  died  November  13, 
1882,  leaving  a  will,  wherein  he  appointed  John  D.  Flynn  his 
executor.  The  will  was  admitted  to  probate  and  letters  testa- 
mentary were  granted  to  Flynn  on  the  twenty-third  day  of  Jan- 
uary, 1883.  Elizabeth  White  died  December  18, 1882,  leaving  a 
last  will  and  testament,  in  which  the  plaintiff  was  named  as 
executor,  which  will  was  admitted  to  probate  and  letters  testa- 
mentary were  issued  to  the  plaintiflf  on  the  eleventh  day  of  Jan- 
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uary,  1883,  On  the  twenty-fifth  day  of  January,  the  plaintiff, 
with  his  letters  testamentary,  called  at  the  savings  bank  and 
notified  it  of  his  appointment  as  executor,  and  demanded  pay- 
ment of  the  deposit.  He  was  told  by  one  of  its  officers  that 
the  money  would  be  paid  to  him  when  he  came  with  the 
pass-book,  which  was  then  in  the  possession  of  Flynn,  the 
executor  of  John  White.  Thereafter,  on  the  twenty-ninth  day 
January,  Flynn,  having  in  his  possession  the  pass-book,  pre- 
eented  the  same  to  the  defendant,  together  with  proof  that  he 
had  been  appointed  executor  of  John  White,  and  demanded 
payment  of  the  deposit;  and  the  defendant  thereupon  paid 
the  same  to  him,  and  the  pass-book  was  surrendered  to  it. 
Thereafter,  on  the  same  day,  the  plaintiff  called  on  the  de- 
fendant again  in  reference  to  the  deposit,  and  was  informed 
that  it  had  been  paid  to  Flynn.  This  action  was  commenced 
in  June,  1886,  to  recover  the  sum  deposited  with  the  defend- 
ant, and  interest  thereon. 

It  is  clear  that  the  plaintiff  was  legally  entitled  to  receive 
payment  of  the  deposit  from  the  defendant,  and  that  after  the 
notice  and  demand  by  him  it  had  no  right  whatever  to  pay 
the  same  to  Flynn ;  and  but  for  facts  yet  to  be  stated,  the  cases 
of  Martin  v.  Funk,  75  N.  Y.  134;  31  Am.  Rep.  446;  Willis  v. 
Smyth,  91  N.  Y.  297;  Mabie  v.  Bailey,  95  Id.  209,  would  be 
ample  authority  for  the  maintenance  of  this  action.  After  pay- 
ment by  the  defendant  to  Flynn,  the  plaintiff,  in  the  fall  of 
1883,  commenced  an  action  against  him  to  recover,  among 
other  things,  the  money  thus  paid.  Issue  was  joined,  and  the 
action  was  tried  in  the  fall  of  1884,  and  a  verdict  was  rendered 
in  favor  of  the  plaintiff,  and  a  judgment  was  thereon  entered. 
The  plaintiff  was  unable,  however,  to  collect  anything  on  the 
judgment,  and  he  thereafter  commenced  this  action. 

The  relation  between  a  savings  bank  and  a  depositor  therein 
is  that  of  debtor  and  creditor,  and  the  defendant,  therefore, 
became  a  debtor  for  the  sum  deposited  with  it  by  John  White: 
People  V.  Mechanics'  and  Traders'  Savings  Institution,  92  N.  Y. 
7.  After  his  demand  of  the  deposit,  and  the  payment  of  the 
money  to  Flynn,  there  were  two  remedies  open  to  the  plaintiff: 
he  could  sue  the  defendant  as  a  debtor  for  the  deposit,  and 
recover  the  amount  thereof  from  it,  or  he  could  bring  an  action 
for  money  had  and  received  to  and  for  his  use  against  Flynn, 
and  recover  it  from  him.  But  he  was  not  entitled  to  both 
remedies  at  the  same  time,  or  in  succession;  and  by  electing 
the  one  he  would  lose  the  other.     By  electing  to  sue  the  bank 
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he  would  repudiate  its  payment  to  Flynn,  and  his  claim  would*; 
be  that  the  debt  had  not,  in  fact,  been  paid.     By  suing  Flynn. 
lie  would  adopt  and  ratify  the  act  of  the  bank  in  making  pay- 
ment to  him,  and  his  claim  would  be  that  the  money  due  to  hini-- 
had,  in  fact,  been  paid  to  Flynn,  and  that  Flynn  had  received' 
it  to  and  for  his  use.     Such  adoption  and  ratification  of  the- 
payment  would  legalize  the  payment  as  between  him  and  the- 
bank,  and  thus  discharge  the  bank.     He  could  not  occupy 
the  position  at  the  same  time  of  claiming  that  the  bank  had 
paid  his  money  to  Flynn,  and  yet  that  the  bank  was  still  his; 
debtor.     His  election  in  this  case  to  sue  Flynn,  and  thus  to- 
treat  him  as  his  debtor,  was  not  harmless  to  the  bank,  but  in^ 
law  may  be  presumed  to  have  injured  the  bank,  unless  it 
should  now  be  held  to  be  discharged  by  its  payment  to  Flynn. 
After  the  plaintiff  commenced  his  action  against  Flynn,  and; 
thus  ratified  and  adopted  the  payment  by  the  bank  to  him^ 
the  bank  could  not,  during  the  pendency  of  that  action,  have- 
sued  Flynn  to  recover  back  the  money  on  the  ground  that  it 
had  been  paid  by  mistake  and  received  by  hfm  without  au- 
thority, because  it  would  have  been  a  defense  to  such  an  actioa 
that  the  real  owner  of  the  fund  had  adopted  and  ratified  the^ 
payment.   But  even  if  the  mere  commencement  and  pendency 
of  the  action  by  the  plaintiff  against  Flynn  would  not  have 
furnished  such  a  defense,  it  is  beyond  doubt  that  if  the  bank 
should  now  bring  an  action  against  Flynn  to  recover  back  the- 
money,  he  could  successfully  defend  on  the  ground  that  the 
plaintiff  had  ratified  and  adopted  the  payment,  and  thus  dis- 
charged the  bank  by  the  recovery  of  a  judgment  against  him 
for  the  money  paid  as  the  real  owner  thereof. 

The  two  remedies,  one  against  Flynn  and  the  other  against 
the  bank,  are  not  concurrent.  If  the  two  actions  could  not  be 
prosecuted  at  the  same  time,  they  could  not  in  succession. 
Nothing  could  be  more  inconsistent  than  an  action  against 
Flynn  on  the  ground  that  money  due  to  the  plaintiff  had 
been  paid  to  him,  and  an  action  against  the  bank  on  the 
ground  that  it  had  not  paid  the  deposit,  and  still  remained 
debtor  therefor.  If  the  money  had  been  absolutely  the  money 
of  the  plaintiff,  left  on  special  deposit  with  the  bank,  then  he 
could  have  pursued  the  money  wherever  he  could  trace  it  with- 
out losing  his  remedy  against  the  bank.  In  such  a  case  the- 
plaintiff  would  not  be  barred  of  his  right  of  recovery  against 
the  bank  until  he  had  either  recovered  his  money  or  the  value 
of  the  same.     All  his  remedies  would   be  consistent,  being, 
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based  upon  the  theory  of  a  wrongful  disposition  of  his  prop- 
erty. So,  too,  where  a  trustee,  in  breach  of  his  trust,  disposes 
of  the  trust  property,  the  beneficiary  of  the  trust  may  pursue 
it  or  its  proceeds  wherever  he  can  trace  them,  so  far  as  the  law 
will  permit  him  to  do  so,  without  relieving  the  trustee.  All 
his  remedies  in  such  a  case  are  consistent  and  based  upon  the 
same  theory,  to  wit,  a  breach  of  trust.  But  if  a  trustee  is 
bound  to  pay  money  to  a  beneficiary  as  a  debt  due  from  him 
to  the  beneficiary,  then  if  he  makes  payment  to  another  per- 
son, he  has  not  paid  the  debt,  and  the  money  paid  is  not,  in 
fact,  the  property  of  the  beneficiary.  In  such  case  the  bene- 
ficiary may  ignore  the  payment  and  sue  the  trustee  as  his 
debtor,  or  he  may  ratify  and  adopt  the  payment,  and  sue  the 
person  receiving  the  money  as  his  debtor,  but  he  cannot  do 
both.  There  is  in  such  case  a  breach  of  trust,  or  not,  as  he 
may  elect,  and  his  election,  once  eflfectually  made,  is  conclu- 
sive forever:  Com.  Dig.,  tit.  Election,  C,  2.  If  one  wrongfully 
takes  and  sells  personal  property  not  belonging  to  him,  the 
owner  has  the  election  to  sue  him  for  the  proceeds  as  money 
had  received  to  and  for  his  use,  and  thus  ratify  the  sale, 
or  he  may  pursue  the  property  and  recover  it  or  its  value.  But 
he  cannot  do  both,  and  is  bound  by  his  election:.  Pomeroy  on 
Remedies,  sees.  567  et  seq. 

A  few  authorities  may  be  cited  to  enforce  these  views.  In 
Priestly  v.  Fernie,  3  Hurl.  &  C.  977,  it  was  held  that  where  the 
master  of  a  ship  signs  a  bill  of  lading  in  his  own  name,  and 
is  sued  upon  it,  and  judgment  is  obtained  against  him,  an  ac- 
tion will  not  lie  against  the  owner  of  the  ship  upon  the  same 
bill  of  lading,  although  satisfaction  has  not  been  obtained  on 
the  judgment  against  the  master.  Baron  Bramwell,  writing 
the  opinion,  said:  "If  this  were  an  ordinary  case  of  principal 
and  agent,  where  the  agent,  having  made  a  contract  in  his 
own  name,  has  been  sued  on  it  to  judgment,  there  can  be  no 
doubt  that  no  second  action  would  be  maintainable  against 
the  principal.  The  very  expression  that  where  a  contract  is 
BO  made,  the  contractee  has  an  election  to  sue  the  agent  or 
principal,  supposes  he  can  only  sue  one  of  them;  that  is  to 
say,  sue  to  judgment." 

In  Scarf  v.  Jardine,  L.  R.  7  App.  C.  345,  the  facts  were 
these:  A  firm  of  two  partners  dissolved;  one  retired,  and  the 
other  carried  on  the  business  with  a  new  partner  under  the 
same  style.  A  customer  of  the  old  firm  sold  and  delivered 
goods  to  the  new  firm  after  the  change,  but  without  notice  of 
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it.  After  receiving  notice,  he  sued  the  new  firm  for  the  price 
of  the  goods,  and  upon  their  bankruptcy,  proved  against  their 
estate,  and  afterwards  brought  an  action  for  the  price  against 
the  late  partner,  and  it  was  held  that  the  liability  of  the  late 
partner  was  a  liability  by  estoppel  only,  and  not  jointly  with 
the  members  of  the  new  firm;  that  the  customer  might,  at  his 
option,  have  sued  the  late  partner  or  the  members  of  the  new 
firm,  but  could  not  sue  all  three  together;  and  that,  having 
elected  to  sue  the  new  firm,  he  could  not  afterwards  sue  the 
late  partner.  In  that  case.  Lord  Blackburn  said  that  the 
cases  "are  uniform  in  this  resjiect;  that  where  a  man  has  an 
option  to  choose  one  or  the  other  of  two  inconsistent  things, 
when  once  he  has  made  his  election,  it  cannot  be  retracted ;  it 
is  final,  and  cannot  be  altered.  When  once  there  has  been 
an  election  to  do  one  of  two  things,  you  cannot  retract  it,  and 
do  the  other  thing;  the  election  once  made  is  finally  made." 
Lord  Watson  said:  "The  plaintifl^had  the  undoubted  right  to 
select  his  debtor,  to  hold  either  the  old  firm  or  the  new  firm 
responsible  to  him  for  the  fulfillment  of  the  contract;  but  I 
know  of  no  authority  for  the  proposition  that  the  respondent 
could  hold  his  contract  to  have  been  made  with  both  firms,  or 
that,  having  chosen  to  proceed  against  one  of  these  firms  for 
recovery  of  his  debt,  he  could  thereafter  treat  the  other  firm 
as  his  debtor." 

In  Eawson  v.  Turnery  4  Johns.  469,  it  was  held  that  if  a  new 
sherifi"  receives  a  prisoner  from  his  predecessor,  he  is  answer- 
able for  his  escape,  though  a  voluntary  escape  may  have  ex- 
isted in  the  time  of  his  predecessor;  but  the  plaintifi"  has  his 
election,  either  to  consider  the  prisoner  in  execution,  and  so 
charge  the  new  sheriflF  for  the  last  escape,  or  as  out  of  execu- 
tion, and  charge  the  old  sherifi".  If  he  has  once  made  his 
election,  and  sued  the  old  sherifi"  and  recovered  judgment 
against  him,  it  is  conclusive,  and  a  bar  to  any  action  against 
the  new  sherifi". 

In  Sanger  v.  Wood,  3  Johns.  Ch.  416,  Chancellor  Kent  said: 
"Any  decisive  act  of  the  party,  with  knowledge  of  his  rights 
and  of  the  fact,  determines  his  election  in  the  case  of  conflict- 
ing and  inconsistent  remedies."  In  Morris  v.  Rexford,  18 
N.  Y.  552,  there  was  a  bargain  and  sale  of  goods  for  cash,  and 
the  vendee  took  possession,  but  failing  to  make  payment,  the 
vendor  obtained  a  redelivery  of  his  goods  by  writ  of  replevin; 
and  it  was  held  that  this  was  a  disaffirmance  of  the  sale,  and 
evidence  in  bar  of  a  subsequent  action   for  the  purchase- 
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money,  and  that  the  vendor  having  elected  the  one  remedy, 
his  right  to  pursue  the  other  was  extinguished.  Comstock,  J., 
writing  the  opinion,  said:  "A  vendor  of  goods  on  a  sale  and 
delivery  upon  cash  terms,  if  he  fails  to  get  payment,  may  con- 
sider the  delivery  absolute,  and  rely  on  the  responsibility  of 
the  vendee,  or  he  may  disaffirm  and  reclaim  his  property. 
But  he  cannot  do  both  of  these  things.  The  remedies  are  not 
concurrent,  and  the  choice  between  them  once  being  made, 
the  right  to  follow  the  other  is  forever  gone.  The  law  toler- 
ates no  such  absurdity  as  a  seizure  of  goods  by  a  person 
claiming  that  he  has  never  sold  them,  and  an  action  by  the 
same  person,  founded  on  the  sale  and  delivery  of  the  same 
goods,  for  the  recovery  of  the  price.  In  peculiar  circum- 
stances, a  party  may  take  either  one  of  these  courses,  but 
having  rightfully  made  his  choice,  the  right  to  follow  the 
other  is  extinct  and  gone."  So  here,  the  law  will  not  tolerate 
the  absurdity  of  holding  that  the  plaintiflf  could  sue  Flynn  on 
the  ground  that  he  had  received  money  from  the  bank  belong- 
ing to  him,  and  at  the  same  time  sue  the  bank  on  the  ground 
that  it  still  remained  his  debtor,  and  that  the  money  paid  to 
Flynn  was  not  his  money,  and  did  not  operate  as  payment. 

In  Gardner  v.  Ogden,  22  N.  Y.  327,  78  Am.  Dec.  192,  it  was 
held  that  the  clerk  of  a  broker,  employed  to  sell  land,  having 
access  to  the  correspondence  between  his  principal  and  the 
vendor,  stands  in  such  a  relation  of  confidence  to  the  latter, 
that  if  he  becomes  the  purchaser,  he  is  chargeable  as  trustee 
for  the  vendor,  and  must  reconvey  or  account  for  the  value  of 
the  land;  and  the  vendor  having  brought  suit  against  both  the 
broker  and  his  clerk,  making  a  claim  against  the  broker  for 
having  fraudulently  sold  the  land,  and  against  the  clerk  for  a 
reconveyance  or  accounting,  the  court  said:  "In  the  present 
case,  the  plaintiff  has  elected  to  regard  the  purchaser  as  his 
trustee,  and  his  complaint,  as  to  him,  proceeds  on  this  basis. 
The  plaintiff,  therefore,  elects  to  affirm  the  sale  made  to 
Smith.  He  cannot,  uno  flatu,  affirm  it  as  to  him,  and  dis- 
affirm it  as  to  Ogden The  affirmance  of  the  sale  by 

the  plaintff  is  a  complete  answer  to  the  claim  for  damages 
against  the  firm  for  fraud  in  making  the  sale."  In  Bank  of 
Beloit  V.  Beale,  34  N.  Y.  473,  it  was  held  that  when  a  vendor, 
who  has  been  defrauded  in  the  sale  of  his  goods,  proceeds  to 
judgment  against  the  vendee  upon  the  contract  of  sale,  after 
he  is  apprised  of  the  fraud,  his  election  is  determined,  and  he 
cannot  afterwards  follow  the  goods  or  the  proceeds  thereof  into 
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the  hands  of  a  third  person  on  the  ground  of  fraud;  that  if  a 
principal,  with  a  full  knowledge  of  a  fraud  perpetrated  by  his 
agent  in  the  disposition  of  property  purchased  with  his  funds, 
prosecute  the  agent  to  judgment  for  the  money  so  misappro- 
priated, he  thereby  elects  to  treat  the  goods  as  the  property  of 
the  agent,  and  cannot  afterwards  claim  their  proceeds  in  the 
hands  of  a  third  party. 

In  Rodermund  v.  Clark,  46  N.  Y.  354,  W.  and  defendant 
were  joint  owners  of  a  sloop.  Defendant,  ignoring  W.'s  rights, 
sold  the  whole  vessel  to  M.  W.,  after  the  sale,  took  and  re- 
tained possession.  M.  thereupon  libeled  the  vessel  as  owner 
in  the  United  States  district  court.  She  was  seized  by  the 
marshal,  and  M.  having  obtained  judgment  by  default,  she 
was  delivered  to  him.  W.  assigned  his  interest,  and  also  his 
claim  against  defendant,  to  the  plaintiff,  who  sued  for  con- 
version; and  it  was  held  that  W.  having  elected  to  assert  his 
rights  by  retaining  possession  and  refusing  to  recognize  the 
sale,  he  and  his  assignee  were  precluded  from  maintaining  an 
action  for  the  conversion;  that  where  a  party  has  an  election 
between  inconsistent  remedies  he  is  confined  to  the  remedy 
which  he  first  chooses.  Folger,  J.,  writing  the  opinion,  said: 
"  W.  had  two  courses,  either  of  which  he  might  pursue.  He 
could  sue  the  defendant  for  the  conversion,  or  he  could  assert 
his  right  of  possession  by  keeping  a  permanent  possession,  or 
regaining  possession  if  it  was  interrupted.  The  effectually 
taking  of  either  of  these  two  courses  precluded  him  from  tak- 
ing the  other."  In  Bowen  v.  Mandeville,  95  N.  Y.  237,  it  was 
held  that  where,  a  party  had  been  induced  by  fraud  to  enter 
into  an  executed  contract  for  the  purchase  of  property,  he  may 
either  rescind  and  recover  back  the  consideration  paid,  or 
affirm  the  contract  and  recover  damages  for  the  fraud;  he 
cannot  have  both  remedies,  as  they  are  inconsistent.  In 
Cheeseman  v.  Sturges,  9  Bosw.  246,  S.,  one  of  the  defendants, 
held  real  and  personal  property  in  trust,  to  be  used  for  the 
joint  benefit  of  himself  and  the  plaintiff  and  a  third  person, 
in  specified  proportions  as  copartners  in  a  joint  enterprise,  and 
under  an  agreement  that  he  was  to  make  advances  for  carry- 
ing out  the  enterprise,  and  that  all  stocks  or  other  securities 
than  cash  which  should  be  received  should  remain  undivided 
until  a  final  settlement,  and  that  he  would  not  dispose  of  the 
property  (other  than  money)  without  the  consent  of  the  others. 
He  accordingly  made  large  advances,  and  subsequently  sold 
and  conveyed  all  the  property  without  the  consent  of  the 
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plaintiff,  and  received  therefor  Btock  of  an  incorporated  com- 
pany; and  it  was  held  that  the  plaintiff,  by  bringing  an  ac- 
tion, with  full  knowledge  of  these  facts,  in  which  he  demanded 
a  transfer  of  his  share  of  the  stock,  and  obtained  an  injunc- 
tion against  any  disposal  of  it  pending  the  action,  must  be 
deemed  to  have  made  his  election  of  that  remedy,  and  be 
treated  as  if  he  had  consented  to  the  sale. 

In  Mattlage  v.  Poole,  15  Hun,  556,  it  was  held,  in  substance, 
that  where  a  vendor  sells  goods  to  the  agent  of  an  undisclosed 
principal,  he  may  elect  whether  he  will  sue  the  agent  for  the 
price  of  the  goods  or  the  principal,  but  that  he  cannot  have 
a  recovery  against  both;  and  that  where  he  has  prosecuted 
the  one  to  judgment,  he  can  have  no  recovery  against  the 
other.  In  Riley  v.  Albany  Savings  Banky  36  Id.  513,  plain- 
tiff's intestate,  Mary  Riley,  had  deposited  with  the  defendant 
upwards  of  eight  hundred  dollars.  The  money  was  paid  to 
Flannagan  during  the  lifetime  of  Mary  Riley,  upon  the  produc- 
tion by  him  of  the  pass-book  and  Mary  Riley's  check.  It 
was  claimed  that,  at  the  time  of  signing  the  check,  Mary  Riley 
was  of  unsound  mind,  and  incapable  of  executing  the  same. 
After  Riley  was  appointed  administrator,  he  presented  a 
verified  petition  to  the  surrogate,  under  section  2706  of  the 
Code  of  Civil  Procedure,  charging  Flannagan  with  having 
corruptly  procured  an  order  from  Mrs.  Riley,  knowing  her  to 
be  insane,  and  having  drawn  the  money  from  the  bank,  and 
further  averring  that  he  then  had  the  same  in  his  possession, 
and  praying  that  he  be  compelled  to  surrender  the  same  to 
the  petitioner.  Flannagan  appeared  on  the  return  of  a  cita- 
tion, and  admitted  that  he  obtained  the  money  from  the  bank, 
and  that  the  same  was  in  his  possession,  and  a  decree  was 
entered  directing  him  to  deliver  the  same  to  the  administra- 
tor. For  his  failure  to  comply  therewith,  he  was  committed 
to  the  county  jail,  where  he  remained  until  discharged  there- 
from by  the  surrogate,  because  of  his  inability  from  sickness 
to  bear  longer  the  confinement;  and  it  was  held  that  the  ad- 
ministrator, by  claiming  in  his  petition  and  procuring  a  decree 
of  the  surrogate's  court  adjudging  that  the  money  in  Flan- 
nagan's  hands  belonged  to  the  estate  of  Mary  Riley,  ratified 
the  act  of  Flannagan  in  drawing  the  money,  and  could  no 
longer  claim  that  the  bank  still  owed  to  him  the'  same  money, 
or  bring  an  action  against  it  to  recover  the  amount  of  the  de- 
posit; that  the  administrator  had  an  election  to  treat  Flan- 
nagan's  act  in  drawing  the  money  in  two  ways,  viz.,  either  to 
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ratify  or  to  disavow  it;  that  having  elected  to  ratify  it,  he 
could  not  thereafter  disavow  it.  That  case  was  appealed  to 
this  court,  and  the  order  of  the  general  term  reversing  the 
judgment  in  favor  of  the  plaintifiF  was  here  afl5rmed:  103  N.  Y. 
669.  The  following  authorities  are  to  the  same  effect:  Curtis 
V.  Williamson,  L.  R.  10  Q.  B.  57;  Clough  v.  London  etc.  R.  R. 
Co.,  L.  R.  7  Ex.  26;  Raymond  v.  Proprietors  etc.,  2  Met.  319; 
Levns  v.  Carrier,  4  Allen,  339;  Cohb  v.  Knapp,  71  N.  Y.  348; 
27  Am.  Rep.  51;  Moller  v.  Tuska,  87  N.  Y.  166. 

This  extended  examination  of  the  authorities  has  seemed 
necessary  on  account  of  some  difference  of  opinion  upon  the 
question  considered  which  at  first  existed  among  the  mem- 
bers of  this  court.  It  is  seen  that  they  justify  the  conclusion 
that  plaintiff's  election  to  sue  and  his  recovery  against  Flynn 
furnished  a  defense  of  this  action. 

It  is,  however,  objected,  on  the  part  of  the  plaintiff,  that  the 
defense  that  plaintiff  had  adopted  and  ratified  the  payment 
to  Flynn  is  not  set  up  in  the  answer;  and  such  is  the  case. 
While  the  defendant  alleges  in  its  answer  payment  to  Flynn, 
it  does  not  allege  that  payment  was  made  by  the  authority  of 
the  plaintiff,  or  that  he  ratified  or  adopted  it.  But  there  was 
no  such  objection  upon  the  trial.  All  the  facts  pertaining  to 
that  defense  were  proved  without  objection.  There  was  no 
dispute  about  the  facts,  and  they  were  found  by  the  court. 
Hence  the  objection  that  the  answer  is  defective  is  unavailing 
here. 

We  are  therefore  of  opinion  that  the  judgment  should  be 
reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event. 

Judgment  reversed. 

Pursuit  of  Oke  Remedy  when  an  Irrevocable  Election  not  to  Pursub 
Another.  —  The  principle  aimounced  by  the  foregoing  case  as  to  the  binding 
force  of  an  election  to  pursue  one  of  two  inconsistent  remedies  has  been  ap- 
plied under  a  variety  of  circumstances.  Yet  it  is  well  to  notice  that  reme- 
dies which  might  appear  to  be  inconsistent  are  sometimes  really  concurrent. 
Thus  there  can  be  no  doubt  that  a  recovery  in  an  action  for  the  hire  of  per- 
sonal property  is  no  bar  to  another  action  seeking  to  obtain  damages  for  in- 
juries done  to  the  property  while  in  the  hands  of  the  bailee:  Shaw  v.  Beers, 
25  Ala.  449;  and  the  fact  that  the  holder  of  a  note  proved  it  in  the  court  of 
bankruptcy  as  a  claim  against  the  estates  of  the  makers,  and  received  a  divi- 
dend thereon,  does  not  preclude  him  from  proceeding  against  the  makers  iu 
an  action  for  deceit  in  the  negotiation  of  the  note:  McBean  v.  Pcxt,  1  111.  App. 
177;  so  an  action  of  tort  can  be  maintained  against  a  person,  or  his  personal 
representative,  for  deceit  iu  making  false  representations  as  to  the  solvency 
of  a  mercantile  lirm  of  which  he  was  a  member,  although  a  judgment  had 
been  recovered  against  the  firm,  including  himself,  for  the  price  of  the  goods 
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sold  on  credit  to  the  firm  by  the  plaintifFa  in  consequence  of  such  misrepre- 
sentations: Morgan  v.  Skidmore,  85  Barb.  263;  affirmed  in  court  of  appeals, 
in  3  Abb.  N.  0.  92;  and  similarly,  where  a  member  of  a  firm,  by  false  repre- 
sentations, induced  the  plaintiff  to  purchase  certain  bonds  from  the  firm,  the 
:firm  giving  the  plaintiff  an  agreement  to  repurchase  the  bonds,  the  recovery 
by  the  plaintiff  of  a  judgment  against  the  firm  for  breach  of  such  agreement 
.  is  no  defense  to  an  action  against  the  individual  member  for  the  fraud:  Qold- 
4>erg  v.  Dougherty,  7  Jones  &  S.  189;  and  also,  where  the  plaintiff's  testator 
-was  induced  through  fraud  to  purchase  a  bond  and  mortgage  of  the  defend- 
ant, judgments  recovered  against  the  defendant  for  installments  of  interest 
falling  due  on  the  bond,  iu  actions  upon  a  guaranty  of  payment  contained  in 
lihe  assignment  of  the  securities,  do  not  constitute  a  bar  to  an  action  to  re- 
cover damages  for  the  fraud:  Bowen  v.  Mandeville,  95  N.  Y.  237. 

It  will  be  observed  that  under  the  foregoing  circumstances  different  judg- 
ements may  be  recovered,  and  satisfaction  of  all  of  them  enforced.  There  are 
on  reality  different  causes  of  action,  each  having  its  appropriate  remedy. 
But  another  class  of  cases  exists  where  there  is  but  one  cause  of  action,  but 
in  which  different  reliefs,  which  may  be  termed  alternative,  are  recoverable. 
J.t  is  possible  to  pursue  these  reliefs  independently,  eyen  to  judgment,  al- 
^athough  but  a  single  satisfaction  can  be  had.  Thus  in  ConnUian  v.  Thompsont 
111  Mass.  270,  it  was  held  that  a  purchaser  of  land,  who  had  brought  an  ac- 
tion at  law  for  breach  of  contract  against  the  vendor,  and  attached  the  land 
as  the  property  of  the  vendor  standing  in  the  name  of  a  third  person,  to 
whom  it  had  been  conveyed  with  notice  of  the  contract,  was  not  thereby 
estopped  to  maintain  a  bill  in  equity  for  a  specific  performance  against  the 
-vendor  and  such  third  person,  although  the  latter  had  given  a  bond  to  dis- 
solve the  attachment.  In  this  case,  Wells,  J.,  says:  "  It  is  contended  that 
by  commencing  an  action  at  law  in  which  the  land  in  question  was  specially 
attached,  the  plaintiff  waived  his  remedy  in  equity.  But  the  remedy  in 
equity,  by  compelling  specific  performance,  and  that  at  law  in  damages  for 
:the  breach,  are  both  in  affirmance  of  the  contract.  They  are  alternative 
remedies,  but  not  inconsistent,  and  remedy  in  both  forms  might  be  sought  in 
one  and  the  same  action.  If  the  plaintiff  institute  separate  actions,  he  can- 
not carry  both  to  judgment  and  satisfaction.  He  may  be  compelled,  by 
order  of  the  court,  at  any  stage  of  the  proceedings,  to  elect  which  he  will 
farther  prosecute.  But  the  mere  commencement  or  pendency  of  one  will  not 
bar  the  other  or  defeat  the  action.  The  defense  of  waiver  by  election  arises 
where  the  remedies  are  inconsistent;  as  where  one  action  is  founded  on  an 
affirmance  and  the  other  upon  the  disaffirmance  of  a  voidable  contract  or 
^sale  of  property.  In  such  cases,  any  decisive  act  of  affirmance  or  disaffirm- 
ance, if  done  with  knowledge  of  the  facts,  determines  the  legal  rights  of  the 
-parties  once  for  all.  The  institution  of  a  suit  is  such  a  decisive  act,  and  if  its 
^maintenance  necessarily  involves  an  election  to  affirm  or  disaffirm  a  voidable 
(Contract  or  sale,  or  to  rescind  one,  it  is  generally  held  to  be  a  conclusive 
'Waiver  of  inconsistent  rights,  and  thus  to  defeat  any  action  subsequently 
brought  thereon."  Again,  an  action  at  law  against  an  administrator  to  re- 
cover money  embezzled  from  the  plaintiffs  by  the  decedent,  in  which  judg'- 
«nent  was  obtained,  pending  which  action  a  suit  in  equity  was  brought  to 
^recover  the  property  purchased  with  the  money,  is  held  to  evince  no  such 
distinct  and  deliberate  choice  to  take  the  general  claim  against  the  estate  for 
money,  in  lieu  of  the  claim  to  the  property,  so  as  to  bar  the  plaintiffs  from 
prosecuting  the  suit  in  equity,  especially  where  the  judgment  against  the 
jwlministrator  merely  establishes  the  claim  against  the  estate:  Wells  v.  Eob* 


April,  1889.]     Fowler  v.  Bowery  Sa\'tng8  Bank.  489 

inson,  13  Cal.  133;  so  the  filing  of  a  claim  for  trust  moneys  by  a  ward  in 
the  probate  court  against  the  estate  of  a  deceased  guardian,  which  claim  is 
withdrawn  before  any  action  is  taken  upon  it,  does  not  prevent  the  ward  from 
proceeding  in  equity  against  the  guardian's  administrator  to  enforce  a  result- 
ing trust  in  the  ward's  favor  in  respect  to  the  land  purchased  by  the  guar- 
dian with  the  trust  moneys:  Ditzer  v.  Boho,  39  Alinn.  18;  compare  Hanly  v. 
Kelly,  62  Cal.  155;  Cranson  v.  Smith,  47  Mich.  647.  In  snch  cases  as  these, 
the  plaintiff,  as  stated  in  the  foregoing  quotation,  may  be  compelled  to  elect 
which  action  he  will  prosecute.  Accordingly,  where  a  creditor  filed  a  bill  to 
set  aside  or  obtain  relief  against  a  judgment  confessed  by  his  debtor,  on  the 
ground  of  fraud,  and  obtained  an  injunction  staying  all  proceedings  on  the 
judgment,  and  while  the  suit  was  pending  he  proceeded  at  law  and  recovered 
judgment  against  his  debtor,  and  issued  execution  thereon,  under  which  the 
property  of  the  debtor  was  advertised  for  sale,  the  court  refused  to  dismiss 
the  bill  on  the  petition  of  the  defendants,  but  ordered  the  plaintiflF  to  make 
his  election  either  to  stay  his  execution  at  law  during  the  continuance  of  the 
injunction,  or  to  consent  to  have  the  injunction  dissolved,  and  the  plaintiff 
refusing  to  make  the  election,  the  injunction  was  forthwith  dissolvetl:  Liv- 
ingston V.  Kane,  3  Johns.  Ch.  224;  and  in  Bogers  v.  Voslnirgh,  4  Id.  84,  it  was 
likewise  held  that  where  the  plaintiff  has  brought  an  action  at  law,  and  ob- 
tained a  judgment,  and  at  the  same  time  filed  his  bill  in  equity  against  the 
defendant  for  the  same  matter,  he  would  be  put  to  an  election  either  to  pro- 
ceed at  law  under  the  judgment  or  to  proceed  in  equity;  so  if  promissory 
notes  have  been  procured  by  the  defendant  through  fraud  on  an  intestate, 
the  administrator  may  maintain  a  bill  in  equity  to  compel  their  delivery  to 
him,  and  to  restrain  their  collection  or  transfer,  but  if  he  has  also  commenced 
an  action  at  law  to  recover  the  value  of  the  notes,  he  must  elect  which  rem- 
edy he  will  pursue,  and  discontinue  the  other:  Lewis  v.  Carrier,  4  Allen,  339. 

Again,  one  may  have  a  right  of  action  against  a  number  of  different  per* 
sons  under  such  circumstances  that  proceeding  against  one  without  obtain- 
ing satisfaction  will  not  bar  an  action  against  another.  Thus  the  holder  of 
negotiable  paper  does  not  forfeit  his  right  of  action  against  the  other  parties 
to  the  instrument  by  an  unsuccessful  suit  against  one:  Williams  v.  Jones,  79 
Ala.  119;  Railroad  Co.  v.  National  Bank,  102  U.  S.  14;  nor  does  an  unano* 
cessful  attempt  to  obtain  satisfaction  from  one  wrong-doer  furnish  a  reason 
why  another  should  be  exempted  from  responsibility:  llyde  v.  Noble,  13 
N.  H.  494;  38  Am.  Dec.  508;  Huffman  v.  Hughlett,  11  Lea,  549.  Likewise, 
actions  upon  the  primary  debt  and  upon  the  collateral  security  may  be 
prosecuted  at  the  same  time,  even  to  judgment  and  execution,  although  but 
one  satisfaction  can  be  obtained:  Com  Exchange  Ins.  Co.  v.  Babcocif  8  Abb. 
Pr.,  N.  S.,  257;  and  see  Hawks  v.  Hinchcliff,  17  Barb.  492. 

If,  however,  a  party  has  remedies  which  are  really  inconsistent,  he  is  put 
to  an  election  between  them;  and  an  election  once  deliberately  made  by  the 
institution  of  a  suit  in  which  the  remedy  is  sought  to  be  recovered  is  final: 
Kinney  v.  Kiernan,  49  N.  Y.  164;  Moller  v.  Tuaka,  87  Id.  166;  Riley  y.  Albany 
Savings  Bank,  36  Hun,  513;  affirmed  in  103  N.  Y.  669;  Tliompson  v.  Howard, 
31  Mich.  309;  and  his  failure  to  secure  satisfaction  by  means  of  the  remedy 
which  he  has  adopted  furnishes  no  legal  reason  for  permitting  him  to  resort 
to  the  other:  Ooss v.  Mather,  2  Lans.  283;  affirmed  in  46  N.  Y.  689;  Farwellv. 
Myers,  59  Mich.  179;  although  if  a  party  mistakes  his  remedy,  he  may  sue 
again  in  proper  form:  Butler  v.  Hildreth,  5  Met.  49,  52;  Peters  v.  Ballister,  3 
Pick.  495;  compare  Bulkley  v.  Morgan,  46  Conn.  393,  394;  Nield  v.  Burton, 
49  Mich.  53.     "A  party  who  imagines  he  has  two  or  more  remedies,  or  who 
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misconceives  hia  rights,  is  ijot  to  be  deprived  of  all  remedy  because  he  first 
tries  a  wrong  one":  Bunch  v.  Orave,  111  lad.  351;  and  if  the  election  is  mad© 
in  ignorance  of  his  rights,  he  is  not  conclnded:  Butler  v.  Htldreth,  5  Met.  49, 
51;  Dash  v.  Van  Kleeck,  7  Johns.  477;  5  Am.  Dec.  291;  Equitable  Co-operative 
Foundry  Co.  v.  Hersee,  103  N.  Y.  25;  Hays  v.  Midas,  104  Id.  602;  Co7irow  v. 
Little,  41  Hun,  25;  Bach  v.  Tuch,  47  Id.  536.  In  accordance  with  these  prin- 
ciples, if  one  is  entitled  to  rescind  a  contract  on  the  ground  of  fraud,  or  for 
some  other  reason,  he  loses  the  right  if,  after  knowledge  thereof,  he  bring* 
an  action  to  enforce  the  contract:  Acer  v.  HotrMiss,  97  N.  Y.  395;  Nelson  v, 
Carrington,  4  Munf.  332;  6  Am.  Dec.  519;  Pettus  v.  Smith,  4  Rich.  Eq.  197; 
or  if,  after  bringing  the  action  to  enforce  the  contract,  he  discovers  the  cause 
for  rescission,  but  nevertheless  proceeds  with  such  action:  Sanger  \.  Wood,  3 
Johns.  Ch.  416.  Therefore,  if  a  sale  of  personal  property  is  induced  through 
a  fraud  upon  the  vendor,  the  vendor  cannot  claim  the  property  on  account  of 
the  fraud,  if,  after  being  apprised  thereof,  he  institutes  an  action  against 
the  vendee  for  the  price:  Lloyd  v.  Brewster,  4  Paige,  537;  27  Am.  Dec.  88; 
Bank  qf  BeloU  v.  Beale,  34  N.  Y.  473;  BulMey  v.  Morgan,  46  Conn.  393,  394; 
O'Donald  v.  Constant,  82  Ind.  212;  Dihbke  v.  Sheldon,  10  Blatchf.  178;  and 
where  a  vendor  from  whom  goods  have  been  obtained  by  fraud  brings  an 
action  against  the  vendee  on  the  contract  for  the  price,  and  recovers  judg- 
ment, neither  the  vendor  nor  a  receiver  appointed  in  supplementary  proceed- 
ings on  such  judgment  can  set  up  the  fraud  for  the  purpose  of  defeating  aa 
assignment  of  the  property  by  the  vendee  for  the  benefit  of  creditors,  al- 
though the  assignment  was  made  in  furtherance  of  the  fraud,  with  full  notice 
thereof  on  the  part  of  the  assignee:  Kennedy  v.  T/iorp,  51  N.  Y.  174;  so  if  a 
bankrupt,  on  the  eve  of  bankruptcy,  fraudulently  delivers  goods  to  one  of 
his  creditors,  the  assignees,  by  bringing  assumpsit,  affirm  the  transaction, 
and  the  creditor  may  set  off  his  debt:  Smith  v.  Hodson,  4  Term  Rep.  211;  2 
Smith's  Lead.  Cas.  *126;  and  if  the  assignee  of  an  insolvent  debtor,  knowing 
all  the  facts  of  the  case,  brings  an  action  against  the  vendee  on  a  note  given 
for  the  price  of  goods  sold  by  the  insolvent  to  the  vendee,  and  secures  tho 
demand  by  attachment,  he  thereby  affirms  the  sale,  and  cannot,  by  discon- 
tinuing such  action  and  demanding  the  goods,  maintain  trover  on  the  ground 
that  they  were  sold  by  the  insolvent  for  the  purpose  of  delaying  and  defraud- 
ing his  creditors:  Butler  v.  Hildreth,  5  Met.  49. 

On  the  other  hand,  if  the  defrauded  vendor  obtains  a  redelivery  of  the 
goods  in  replevin,  he  cannot  bring  a  subsequent  action  for  the  purchase  price: 
Morris  v.  Bea/ord,  18  N.  Y.  552.  So  a  creditor  who  has  proved  a  claim 
against  an  estate  in  bankruptcy,  as  for  goods  sold  and  delivered  to  the  bank- 
rupt, cannot  maintain  an  action  of  replevin  for  the  goods  by  proof  that  he 
did  not  sell  them  to  the  bankrupt:  Ormsbyv.  Dearborn,  116  Mass.  386;  an 
action  by  a  vendor  for  the  price  of  goods  sold  is  an  affirmance  of  the  sale, 
and  precludes  him  from  denying  it:  Beurmann  v.  Van  Buren,  44  Mich.  496. 
If  the  vendor  should  fail  to  obtain  satisfaction  through  the  remedy  he  has 
elected  to  adopt,  that  fact  will  give  him  no  right  to  resort  to  the  other  and 
inconsistent  remedy.  Consequently,  whore  the  vendors  brought  suit  in  re- 
plevin against  the  vendee's  assignee  for  the  benefit  of  creditors  to  recover 
the  goods  sold,  on  the  ground  of  the  vendee's  fraud  iu  the  purchase,  and 
recovered  judgment,  they  cannot  afterwards,  because  of  their  failure  to  ob- 
tain full  satisfaction  of  the  judgment,  file  in  court  a  claim  against  the  assignor, 
based  on  the  theory  that  the  goods  were  sold  to  the  assignor:  Farwell  v. 
Myers,  59  Mich.  179;  and  where  a  defrauded  vendor  sues  in  replevin,  he  can- 
not, during  the  pendency  of  such  action,  sue  on  contract  to  recover  the  valua 
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of  the  portion  which  was  not  replevied:  Will  v.  Broicnstein,  35  Hun,  68;  but 
it  is  otherwise  held  that  such  vendor  is  not  precluded  from  maintaining  an 
action  of  replevin  for  a  portion  of  the  goods  retained  by  the  vendee  by  tho 
fact  that  he  had  issued  an  attachment  for  the  price  of  tho  remainder  of  tho 
goods  which  the  vendee  had  resold,  and  which  could  not  be  reached  ia 
replevin:  Broxonlnj  v.  Bancroft,  8  Met.  278;  and  a  vendor  who  brought  re- 
plevin for  a  part  of  tho  goods  in  the  possession  of  a  third  person,  who  was 
alleged  to  have  taken  them  of  the  buyer  with  knowledge  of  the  fraud,  was 
held  not  to  have  affirmed  the  sale  from  the  fact  that  he  had  previously  insti- 
tuted  an  action  of  assumpsit  against  the  buyer  to  recover  the  price  of  a  por- 
tion of  the  goods  which  the  buyer  had  sold:  Mor/ord  v.  Peck,  46  Conn.  380; 
so  it  is  held  the  defrauded  vendor  does  not,  by  an  effort  to  retake  the  entire 
property,  which  is  successful  in  part  only,  lose  the  right  to  pursue  the  vendee 
for  the  value  of  the  unfound  portion:  Powers  v,  Benedict,  88  N.  Y.  605;  Her- 
aey  v.  Benedict,  15  Hun,  282.  Since  an  election  once  deliberately  determined 
is  final,  if  the  defrauded  vendor  institutes  an  action  for  the  conversion  of  th» 
goods  against  purchasers  from  the  vendee,  such  action  cannot  be  affected  by 
his  commencing  another  action  against  the  vendee  for  goods  sold  and  de- 
livered: Kinney  v.  Kiernan,  49  N.  Y.  164;  nor  is  it  any  defense  to  an  action 
by  defrauded  vendors  to  recover  possession  of  the  goods  that  they  subse- 
quently, and  during  its  pendency,  proved  a  claim  in  bankruptcy  against  the 
vendees  as  for  goods  sold,  and  received  from  the  assignee  a  dividend  thereon; 
the  claim,  however,  being  afterwards  expunged  from  the  record  and  the  divi- 
dend  paid  back  to  the  assignee:  Holler  v.  Tttska,  87  N.  Y.  166.  But  tha 
election,  to  be  binding  upon  the  vendor,  must  be  knowingly  made.  And 
therefore  the  commencement  by  him  of  an  action  to  recover  the  purchase 
price  of  the  goods  sold,  even  though  he  caused  an  attachment  to  be  issued, 
does  not  preclude  him  from  rescinding  the  sale  on  the  ground  of  fraud,  in 
the  absence  of  proof  that  he  brought  tho  first  action  with  knowledge  of  tho 
fraud:  Equitable  Co-operative  Foundry  Co.  v.  Hersee,  103  Id.  25;  Hayes  v» 
Midas,  104  Id.  602;  Conrow  v.  Little,  41  Hun,  395;  Bach  v.  Tuch,  47  Id.  536. 
It  is  also  held  that  the  taking  out  of  an  attachment  by  a  vendor,  without 
commencing  an  action  for  the  purchase  price,  the  attachment  being  thereby 
void,  cannot  be  treated  as  an  election  on  his  part  to  affirm  the  contract  of 
sale,  and  prevent  him  from  rescinding  it  on  the  ground  of  fraud  and  suing 
to  recover  possession  of  the  goods:  Johnson  v.  Frew,  33  Hun,  193. 

If  a  tort  is  committed  under  such  circumstances  that  the  law  allows  the 
injured  party  either  to  sue  in  tort  or  to  waive  the  tort  and  sue  in  contract, 
plainly  it  gives  him  the  choice  between  inconsistent  remedies;  and  his  elec- 
tion to  x^roceed  in  one  mode  or  the  other,  when  determined  according  to  the 
foregoing  general  rules,  is  binding.  Thus  if  one's  property  has  been  con- 
verted by  another,  a  judgment  in  trover  or  trespass  against  the  wrong-doer  ia 
a  bar  to  a  subsequent  action  of  assumpsit  against  him  for  the  value  of  the 
property:  Agnew  v.  McElroy,  10  Smedes  &  M.  552;  48  Am.  Dec.  772;  Floyd 
V,  Browne,  1  Rawle,  121;  and  the  effect  is  tho  same  if  the  judgment  be  for 
t}ie  defendant:  Kitc/ien  v.  Camphell,  3  Wils.  304;  Rice  v.  King,  7  Johns.  20; 
and  on  the  other  hand,  judgment  in  assumpsit,  as  for  goods  sold  and  delivered,, 
against  the  party  who  has  converted  them,  is  a  bar  to  an  action  for  the  con- 
version: Walsh  V.  Chesapeake  etc.  Canal  Co.,  59  Md.  423;  Fields  v.  Bland,  81 
N.  Y.  239.  It  is  even  held  that  where  the  owner  of  property  converted 
waives  the  tort  and  sues  in  assumpsit  for  its  value,  he  is  thereby  precluded 
from  bringing  trover  against  the  defendant's  vendees,  although  the  first 
action  had  failed  because  brought  in  a  court  which  did  not  have  jurisdictioui 
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2^ield  V.  Burton,  49  Mich.  53.  Similarly,  a  father  is  precluded  from  bring- 
ing an  action  in  case  for  the  unlawful  enticing  away  and  harboring  his  minor 
son,  after  he  has  brought  assumpsit  for  the  son's  wages  during  the  same  period 
on  the  basis  of  an  implied  contract,  although  ho  discontinues  such  latter 
action  after  disagreement  of  the  jury:  Thompson  v.  Howard,  31  Mich.  309, 
the  court  saying:  "  A  man  may  not  take  contradictory  positions,  and  where 
he  has  a  right  to  choose  one  of  two  modes  of  redress,  and  the  two  are  so  in- 
consistent that  the  assertion  of  one  involves  the  negation  or  repudiation  of  the 
■other,  his  deliberate  and  settled  choice  of  one,  with  knowledge,  or  the  means 
of  knowledge,  of  such  facts  as  would  authorize  a  resort  to  each,  will  preclude 
him  thereafter  from  going  back  and  electing  again." 

Again,  where  the  defendant,  who  held  certain  property  for  the  joint  bene- 
fit of  himself,  the  plaintiff,  and  a  third  person,  subsequently  sold  and  conveyed 
the  property  without  the  plaintiff's  consent,  receiving  therefor  stock  in  a  cor- 
poration, it  was  held  that  the  plaintiff  by  bringing  an  action  with  full 
knowledge  of  the  facts,  in  which  he  demanded  a  transfer  of  his  share  of  the 
stock,  and  obtained  an  injunction  against  its  disposal  pending  the  action, 
must  be  deemed  thereby  to  have  made  his  election  of  the  remedy,  and  must 
be  treated  as  if  he  had  consented  to  the  sale:  CJieeseman  v.  Sturges,  9  Bosw. 
246;  and  likewise,  where  one  of  two  tenants  in  common  of  a  sloop  sells  the 
whole  vessel  to  a  third  person,  the  co-tenant  may  either  sue  such  third  person 
for  a  conversion,  or  may  assert  his  right  to  the  possession  by  keeping  it  or  re- 
gaining it  if  it  is  interrupted;  but  if  he  asserts  his  right  to  the  possession,  he 
cannot  sue  for  conversion:  Rodermund  v.  Clark,  46  N.  Y.  354;  also,  where  a 
corporation  brings  assumpsit  against  its  secretary  for  the  amount  of  bills  and 
notes  transferred  by  him  without  authority,  and  summons  the  transferee  by 
process  of  garnishment,  and  takes  judgment  against  him  for  the  balance  of 
indebtedness  admitted  by  his  answer  on  account  of  the  bills  and  notes,  and 
coerces  satisfaction  of  the  judgment,  this  is  a  confirmation  of  the  transaction, 
and  will  estop  the  company  from  afterwards  bringing  trover  against  the 
transferee:  FiremerCs  Ins.  Oo.  v.  Cochran,  27  Ala.  228.  So  one  who  with 
knowledge  of  the  facts  brings  an  action  against  commissioners  of  highways 
for  the  contract  price  of  a  bridge,  and  prosecutes  the  same  to  judgment,  fail- 
ing in  recovery  because  the  cause  of  action  is  barred  by  the  statute  of  limita- 
tions, must  be  deemed  to  have  made  his  election  of  remedies,  so  that  he  will 
be  prevented  from  maintaining  an  action  for  the  conversion  by  the  commis- 
sioners of  the  materials  used  in  constructing  the  bridge:  Boots  v.  Ferguson,  46 
Hun,  129, 

If  also  a  sale  of  personal  property  is  made  on  condition  that  the  title  should 
remain  in  the  vendor  until  the  whole  purchase  price,  payable  in  installments, 
is  paid,  the  commencement  by  the  vendor  of  an  action  to  recover  the  balance 
due  and  unpaid  is  an  election  to  treat  the  sale  as  absolute,  and  is  a  waiver  of 
his  right  to  reclaim  the  goods:  Wright  v.  Pierce,  4  Hun,  351;  6  Thomp.  &  C. 
^51;  and  see  Bailey  v.  Hervey,  135  Mass.  172.  A  person  whose  property  has 
been  sold  to  pay  an  assessment  which  is  illegal  for  want  of  jurisdiction  in 
the  assessors  may  recover  damages  to  the  extent  of  his  injury  in  an  action  of 
tort  against  the  assessors,  or  he  may  recover  the  proceeds  of  the  sale  in 
assumpsit  against  the  town;  but  if  he  elects  to  bring  the  action  in  assumpsit, 
And  recovers  judgment,  which  is  satisfied,  he  thereby  waives  the  tort,  and 
cannot  maintain  an  action  against  the  assessors:  Ware  v.  Percival,  61  Me. 
391;  14  Am.  Rep.  565;  and  where  a  vendor  falsely  warrants  a  horse  sold  to 
be  sound,  the  vendee  hats  an  election  to  sue  in  tort  for  the  false  representa- 
iiona,  or  in  contract  for  the  breach  of  warranty;  but  having  elected  to  sue  in 
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tort  and  to  recover  judgiaant,  he  caonot  afterwards  sue  in  contract:  Norton 
V.  Dohei-ty,  3  Gray,  372;  63  Am-  Dec.  758;  so  where  an  attorney  contracts- 
to  discharge  a  judgment  and  execution  against  the  plaintiff,  and  fails  to  do- 
so,  but  causes  the  pl^tiff 's  arrest  under  the  execution,  the  plaintiff  has  8 a 
election  to  sue  either  in  contract  or  in  tort;  but  having  sued  in  contract  an  J 
recovered  judgm«it,  he  cannot  sue  again  in  tort:  Smith  v.  Way,  9  Allen,  472^ 
473.  Where  a  statute  authorizes  actions  for  labor  debts  to  be  brought  against, 
a  corporation  alone,  or  jointly  with  one  or  more  of  the  stockholders,  a  claim- 
ant who  has  elected  to  sue  the  corporation  alone,  and  has  recovered  judg- 
ment, it  is  held  cannot  afterwards  maintain  an  action  on  the  same  debt  or 
claim  against  the  corporation  and  the  stockholders  jointly:  Milroy  v.  Spurr 
Mountain  Iron  Min.  Co.,  43  Mich.  231. 

The  bringing  of  an  action  against  a  sheriff  for  an  alleged  voluntary  escape- 
of  a  defendant  in  execution  is  an  election  on  the  part  of  the  plaintiff  to  con- 
sider such  defendant  out  of  custody,  and  therefore  no  action  can  be  main- 
tained by  the  plaintiff  for  a  subsequent  escape  of  the  same  defendant  fron> 
the  custody  of  the  sheriff:  Littlefield  v.  Brovm,  1  Wend.  398;  7  Id.  454; 
affirmed  in  11  Id.  467;  and  if  a  sheriff  receives  a  prisoner  for  debt  from  his 
jjredecessor,  he  is  answerable  for  the  prisoner's  escape,  though  a  voluntary 
escape  may  have  existed  in  the  time  of  his  predecessor;  and  the  plaintiff  ha» 
his  election,  either  to  consider  the  prisoner  in  execution,  and  so  charge  th» 
new  sheriff  for  the  last  escape,  or  as  out  of  execution,  and  charge  the  old 
sl'.eriff;  but  if  he  has  once  made  his  election,  and  sued  the  old  sheriff,  and 
recovered  judgment  against  him,  it  is  a  bar  to  any  action  against  the  new 
sheriff:  Rawson  v.  Turner,  4  Johns.  469;  but  where,  after  a  voluntary  escape 
of  a  prisoner  on  execution,  and  return  into  custody,  the  sheriff  went  out  of 
office,  and  assigned  the  prisoner  to  his  successor,  and  while  in  the  latter '» 
custody,  the  prisoner  applied  to  the  court  for  his  discharge,  and  the  plaintiff^ 
not  knowing  of  the  escape,  opposed  the  application,  in  consequence  of  which 
the  prisoner  remained  in  custody,  it  was  held  that  this  was  not  such  an  elec- 
tion to  affirm  the  debtor  in  custody  as  amounted  to  a  waiver  of  the  plain- 
tiff's  remedy  against  the  former  sheriff  for  the  escape:  Dash  v.  Van  Kleeck, 
7  Johns.  477;  5  Am.  Dec.  291;  and  see  McElroy  v,  Mancius,  13  Johns.  121;. 
for  the  reason  that  "  a  party  can  never  be  said  to  have  made  an  election  be- 
tween two  remedies  where  he  was  totally  ignorant  of  one  of  them."  If,  as 
above  shown,  a  party  has  two  remedies  which  are  not  inconsistent,  he  may 
pursue  them  both,  although  he  can  have  but  one  satisfaction;  and  therefore 
the  plaintiff  may  proceed  against  a  sheriff  for  an  escape  of  a  defendant  in 
execution,  and  at  the  same  time  take  out  Ajteri/acias  against  the  defendant's 
property:  Jackson  v.  Bartlett,  8  Johns.  361. 

The  bringing  of  an  action  of  ejectment  by  a  landlord  for  the  demised  prem- 
ises,  because  of  a  forfeiture,  operates  as  a  final  election  by  him  to  determine 
the  term,  and  he  cannot  afterwards  sue  for  rent  due  or  covenants  broken 
subsequent  to  the  bringing  of  the  action:  Jones  v.  Carter,  15  Mees.  &  W. 
718;  nor  can  a  lajidlord  who  elects  to  proceed  at  law  against  his  tenant  to 
enforce  a  forfeiture  have  relief  in  equity  against  the  tenant  during  the  pen- 
dency of  such  action  as  upon  a  subsisting  tenancy:  Stuyvesant  v.  Davis,  9^ 
Paige,  427;  and,  on  the  other  hand,  a  lessor's  right  to  enforce  the  forfeiture 
is  waived  when  he,  with  knowledge  thereof,  apcepts  rent,  or  brings  an  action 
for  rent,  accruiug  subsequently  to  the  cause  of  forfeiture:  Dendy  v.  Nichollf 
4  Com.  B.,  N.  S.,  376;  McKildoe  v.  Darracott,  13  Gratt.  278.  In  such  cases 
as  these,  it  is  evident  that  the  remedies  are  inconsistent,  and  that  the  elec- 
tion once  deliberately  determined  is  final.     But  under  somewhat  similar  cir- 
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«umstancea  the  remedies  may  be  concnrrent;  and  therefore  an  action  of 
-ejectment  brought  by  a  lessor  against  an  assignee  of  the  lessee  to  recover 
possession  of  the  demised  premises,  after  the  expiration  of  the  term,  does  not 
■prevent  the  lessor  from  maintaining  a  subsequent  action^against  the  assignor 
to  recover  damages  for  the  breach  of  a  covenant  in  the  lease  to  surrender 
the  possession  at  the  expiration  of  the  term:  Co&um  v.  ChodaM,  72  Cal.  498. 

If  an  agent  enters  into  a  contract  on  behalf  of  an  undisclosed  principal,  or 
under  such  other  circumstances  that  the  third  person  may  sue  either  the 
Agent  or  the  principal,  it  has  been  held  that  the  mere  commencement  of  an 
•ction  against  the  agent  will  not  discharge  the  principal:  Raymond  v.  Pro- 
prietora  of  Crown  and  Eagle  Mills,  2  Met.  319;  Ferry  v.  Moore,  18  111.  App. 
135;  Curtis  v.  Williamson,  L.  B.  10  Q.  B.  57;  and,  on  the  other  hand,  the 
commencement  of  an  action  against  the  principal,  when  disclosed,  is  not 
conclusive  of  an  election  to  hold  him  responsible,  so  as  to  bar  an  action 
•gainst  the  agent:  Cobb  v.  Kiiapp,  71  N.  Y.  348;  27  Am.  Rep.  61;  Naaon  v. 
Cockro/t,  3  Duer,  366,  369;  and  that  the  mere  act  of  the  third  person,  in 
suing  both  the  agent  and  the  undisclosed  principal,  does  not  constitute  an 
election  to  hold  the  principal  and  discbarge  the  agent,  so  that  the  action 
may  be  dismissed  as  to  the  latter:  Mattlage  v.  Poole,  15  Hun,  656;  compare 
Fitzsimmona  v.  Baxter,  3  Daly,  81 ;  Borell  v.  Newell,  3  Id.  233.  It  has  even 
been  held  that  the  recovery  of  a  judgment  against  the  agent  was  no  bar  to 
a  subsequent  action  against  the  principal,  without  satisfaction  of  the  judg- 
ment: Beym/er  v.  Bonsall,  79  Pa.  St.  298;  contra.  Priestly  v.  Fernie,  3  Hurl, 
ft  0.  977;  and  there  would  be  more  reason  for  such  a  ruling  if  the  agent 
liad  committed  a  tort  within  the  scope  of  his  agency:  See  Maple  v.  Railroad 
Co.,  40  Ohio  St.  313;  48  Am.  Kep.  685.  In  regard  to  this  latter  line  of  au- 
thorities, it  may  be  observed  that  while  the  mere  institution  of  an  action 
fihould  plainly  not  conclusively  determine  one's  election,  in  the  case  of  prin- 
■oipal  or  agent,  or  any  other  case,  yet  if  the  action  be  commenced,  with  full 
"knowledge  of  one's  rights,  against  the  agent,  it  should  be  a  bar  to  a  subse- 
quent action  against  the  principal,  and  vice  versa;  for  by  suing  the  agent, 
the  third  person  disaffirms  the  agency,  while  by  suing  the  principal,  he 
afi^ms  the  fact  that  the  other  was  acting  simply  as  agent. 

Banks  and  Depositors.  —  When  one  deposits  money  in  a  bank,  the  rela- 
tion of  debtor  and  creditor  is  thereby  created  between  the  bank  and  the  de- 
positor: Adams  v.  ScJi^ffer,  11  CoL  15;  7  Am.  St.  Bep.  202;  Ovmbelv.  Abrant*, 
20  La.  Ann.  568;  96  Am.  Dec.  426;  Marine  Bank  v.  Chandler,  27  IlL  525;  81 
Am.  Dec.  249,  and  note;  Lynch  v.  First  National  Bank,  107  N.  Y.  579;  1  Am. 
St.  Rep.  803;  with  an  implied  promise  on  the  part  of  the  bank  to  pay  out  on 
checks  drawn  by  the  depositor:  Robert*  y.  Corbm,  26  Iowa,  316;  96  Am.  Deo. 
146,  and  note  157. 
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Loos  v.  Wilkinson. 

[113  Nkw  York,  485.] 

Allow AVCK  will  bb  Mack  to  Fraudulent  Grantkk  in  a  Sutt  in  Equttt 
to  compel  him  to  account  for  rents  received  before  the  conveyance  to 
him  waa  set  aside,  for  moneys  paid  out  by  him  for  taxes,  necessary  re- 
pairs, interest  on  valid  pre-existing  liens,  and,  in  some  cases,  for  com- 
missions paid  by  him  for  the  collection  of  rents;  but  he  is  not  entitled  to 
any  allowance  for  insurance  effected  in  his  name  and  for  his  benefit.  If 
he  has  paid  interest  at  the  rate  of  seven  per  cent  on  mortgages  long  past 
due,  on  which  only  six  per  cent  could  have  been  demanded  by  the  mort- 
gagees, he  is  not  entitled  to  credit  for  any  more  than  the  latter  sum. 

The  Rules  Govekning  an  Action  against  a  Fraudulent  Grantee  are 
different  from  those  applicable  to  an  action  brought  by  him.  lu  an  ac- 
tion of  the  latter  class,  the  court  might  leave  him  entangled  in  the  toil 
which  he  had  himself  woven,  the  victim  of  his  own  fraudulent  acts.  But 
when  he  is  a  defendant,  pursued  for  the  purpose  of  an  accounting,  such 
accounting  will  be  controlled  by  equitable  principles,  and  he  may  be  al- 
lowed as  offsets  expenditures  necessarily  made  by  him  for  the  preserva- 
tion of  the  property,  or  for  the  discharge  of  pre-existing  liens  thereon. 

Action  to  set  aside  a  conveyance  made  to  the  defendant, 
John  Wilkinson,  with  intent  to  defraud  the  creditors  of  the 
grantors.  A  judgment  was  entered  setting  aside  the  convey- 
ance as  prayed  for,  and  after  this  judgment  had  been  finally 
affirmed,  a  referee  was  appointed  to  take  an  account  of  the 
rents  collected  by  the  defendant.  He  took  such  account, 
and  allowed  the  defendant  sums  paid  for  repairs,  for  taxes,  for 
interest  paid  on  mortgages  at  the  rate  of  six  per  cent,  for 
amounts  paid  by  him  for  insurance,  but  disallowed  him  an 
amount  claimed  to  have  been  expended  for  commissions  for 
the  collection  of  rents.  When  the  report  of  the  referee  came 
up  for  consideration  at  the  special  term,  it  was  confirmed,  ex- 
cept that  the  credit  for  commissions  paid  for  collecting  rents 
was  reduced  from  $2,123.31  to  $900.  Both  parties  appealed  to 
the  general  term,  which  disallowed  all  credits  allowed  to  the 
defendant,  and  charged  him  with  the  gross  amounts  of  the 
rents  received. 

Louis  Marshall,  for  the  appellant. 

Frank  Hiscock,  for  the  respondents. 

Earl,  J.  Upon  the  trial  of  this  action  it  was  adjudged  that 
the  deed  from  J.  Forman  and  Alfred  Wilkinson  to  John  Wil- 
kinson was  executed  and  delivered  by  them,  and  received  by 
him,  with  intent  on  the  part  of  each  of  them  to  hinder,  delay, 
cheat,  and  defraud  the  plaintifis,  and  other  creditors  of  the 
grantors,  and  that  it  was  therefore  fraudulent  and  void,  and 
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should  be  set  aside.  It  was  held  at  the  general  term,  hy  Uie 
decision  now  under  review,  that  because  the  grantee,  John 
Wilkinson,  was  an  active  and  guilty  participant  in  the  fraud, 
he  was  entitled  to  no  deduction  from  the  gross  amount  of 
rents  received  by  him  on  account  of  money  paid  by  him  either 
for  taxes,  interest,  repairs,  insurance,  or  the  expenses  of  collect- 
ing the  rents.  This  conclusion  was  reached  by  the  applition  of 
the  general  rule  that  a  fraudulent  grantee  thus  situated  is  enti- 
tled to  no  protection,  aid,  or  assistance  from  a  court  of  equity. 
A  general  statement  of  the  rule  is  found  in  Sands  v.  Codwise,  4 
Johns.  537,  4  Am.  Dec.  305,  in  the  language  of  Chief  Justice 
Kent,  as  follows:  "A  fraudulent  conveyance  is  no  conveyance 
as  against  the  interest  intended  to  be  defrauded.  This  is  the 
plain  language  and  intelligent  sense  of  the  rule  of  the  common 
law.  It  is  impossible  that  these  deeds  can  be  permitted  to 
stand  as  a  security  if  they  are  to  be  adjudged  void  ab  initio. 
If  they  have  no  lawful  existence,  it  would  be  inconsistent  and 
absurd  to  recognize  them  for  any  lawful  purpose.  I  presume 
there  is  no  instance  to  be  met  with  of  any  reimbursement  or 
indemnity  afforded  by  a  court  of  chancery  to  a  particeps  crim- 
inis  in  a  case  of  positive  fraud.  In  Smith  v.  Loader,  Prec.  Ch. 
80,  the  party  advancing  money  to  an  agent,  under  a  combina- 
tion with  him  to  cheat  the  principal,  lost  his  whole  security 
from  the  principal  for  the  money  actually  advanced  to  his 
agent.  It  is  fit  and  proper  that  this  result  should  take  place, 
as  a  contrary  course  might  aflford  countenance  to  fraud  by 
giving  it  a  partial  effect.  It  would  not  become  a  court  of 
equity  to  take  a  single  step  to  save  harmless  a  party  detected 
in  a  fraudulent  combination  to  cheat."  In  Boyd  v.  Dunlap,  1 
Johns.  Ch.  479,  the  same  learned  jurist  said:  "A  deed  fraudu- 
lent in  fact  is  absolutely  void,  and  is  not  permitted  to  stand 
as  security  for  any  purprse  of  reimbursement  or  indemnity." 
In  Lobstein  v.  Lehn,  120  111.  549,  it  was  held  that  a  deed  fraud- 
ulent in  fact  is  absolutely  void  as  against  creditors  of  the 
grantor,  and  will  not  be  permitted  to  stand  as  a  security  for 
any  purpose  of  reimbursement  or  indemnity,  but  that  it  is 
otherwise  with  a  deed  which  is  only  constructively  fraudulent; 
that  in  the  latter  case  the  grantee  may  hold  the  same  as  a 
security  for  a  debt  honestly  due  him. 

The  following  cases  are  particularly  relied  upon  to  sustain 
the  conclusion  of  the  general  term:  Bean  v.  Smith,  2  Mason, 
252;  Railroad  Co.  v.  Soutter,  13  Wall.  517;  Borland  v.  WalJcery 
7  Ala.  269;  Thompson  v.  Bickford^  19  Minn.  17;  Alien  v.  Berryy 
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50  Mo.  90;  Seivers  v.  Dickover,  101  Ind.  495;  Stovcdl  v.  Farmers* 
nnd  Merchants^  Banky  16  Miss.  305;  47  Am,  Dec.  85;  Kenney> 
V.  Brown,  3  Ridg.  P.  C.  462;  Backhouse's  Adm'r  v.  Jett,  1 
Brock.  500;  Blow  v.  Maynard,  Lawrence  v.  Blow,  2  Leigh,  29;: 
Pettus  V.  Smith,  4  Rich.  Eq.  197;  Mosely  v.  Millerj  13  Bush^ 
408;  Van  Home  v.  Fonda,  5  Johns.  Ch.  388;  ^ingr  v.  Wilcox^ 
11  Paige,  589;  Xore  v.  Dierkes,  16  Abb.  N.  C.  47;  Union  Na- 
tional  Bank  v.  Warner,  12  Hun,  306;  Wood  v.  flwnf,  38  Barb. 
802;  Davis  v.  Leopold,  87  N.  Y.  620. 

We  have  carefully  examined  these  authorities,  and  they 
furnish  very  little,  if  any,  countenance  for  the  contention  of 
the  plaintiffs.  They  are  all  cases  where  the  fraudulent  grante* 
was  asking  for  the  active  interference  of  some  court  for  hi* 
protection,  or  for  his  reimbursement  for  improvements,  for 
moneys  paid  in  pursuance  of  the  fraudulent  arrangement 
with  his  grantor,  or  to  discharge  encumbrances,  or  to  secure 
to  him  the  payment  of  a  debt  due  to  him  from  the  fraudulent 
grantor,  or  where  he  was  compelled  to  account  for  profita 
which  he  had  actually  made,  or  could  have  made,  out  of  the 
property  fraudulently  conveyed;  and  the  equitable  rule  wa& 
enforced  that  "he  who  hath  committed  iniquity  shall  not 
have  equity,"  which  is  merely  another  way  for  saying  "that 
one  who  comes  into  a  court  of  equity,  seeking  its  aid,  must 
come  with  clean  hands."  But  in  none  of  them  was  the  ques- 
tion really  involved  or  discussed  with  which  we  are  now  deal- 
ing, with  the  possible  exception  of  three  cases,  to  which  wa 
now  call  attention. 

In  Wood  V.  Hunt,  supra,  evidence  was  given  that  the  fraud- 
ulent grantee  of  land,  subsequently  to  the  grant,  paid  cer- 
tain debts  of  the  grantor,  and  purchased  certain  obligations 
against  him;  and  it  was  held  that  the  grantee,  by  such  evi- 
dence alone,  did  not  present  a  case  which  entitled  him  to 
demand,  as  a  condition  to  the  granting  of  relief  to  the  credi- 
tors of  the  grantor  by  adjudging  the  grant  void,  and  directing 
a  sale  of  the  premises,  and  the  satisfaction  of  a  judgment 
creditor  from  the  proceeds  of  the  sale,  that  any  provisioa 
should  be  made  for  his  indemnity  for  sums  which  he  had 
thus  voluntarily  paid.  The  complicity  of  the  grantee  in  the 
fraud  of  the  grantor  deprived  him  of  any  right  to  relief,  in 
respect  to  such  payments,  from  a  court  of  equity.  In  that 
case,  the  fraudulent  grantee  was  seeking  the  protection  of  the 
court  for  payments  to  creditors  of  the  grantor,  and  to  the 
grantor  himself.    It  is  true  that,  in  a  certain  contingency,  he 
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was  ordered  to  account  for  rents  and  profits.  But  there  was 
no  adjudication  as  to  the  principles  upon  which  such  an  ac- 
counting should  be  had,  and  no  holding  that,  upon  such  an 
accounting,  a  fraudulent  grantee  should  be  bound  to  account 
for  the  gross  rents  and  profits  received,  without  any  allowance 
for  taxes  or  repairs. 

In  Thompson y.  Bickford,  supra,  the  court  said:  "  In  equity  a 
conveyance  set  aside  as  constructively  fraudulent  is  upheld  in 
favor  of  one  not  guilty  of  actual  fraud  to  the  extent  of  the 
actual  consideration,  and  is  vacated  only  as  to  the  excess. 
But  if  there  be  actual  fraud,  there  is  no  difference  between 
law  and  equity.  The  conveyance  is  considered  as  void  ab 
initio,  and  set  aside  entirely,  and  cannot  stand  as  security  to 
the  fraudulent  grantee.  It  is  the  same  thing  as  if  no  deed 
had  ever  been  executed."  In  the  head-note  it  is  stated  that 
the  rents  and  profits  and  the  proceeds  of  the  parcel  of  land 
sold  were  liable  to  the  same  extent  as  the  land,  and  that  the 
grantee  was  accountable  for  them  to  the  grantor's  creditors, 
without  deduction  for  his  demands,  or  for  the  money  paid  for 
taxes,  or  to  extinguish  liens  or  encumbrances  placed  thereon 
by  the  grantor.  The  facts  as  to  the  payment  of  the  taxes  do 
not  appear.  There  is  no  discussion  as  to  them  in  the  opinion, 
and  it  does  not  appear  clearly  from  the  opinion  that  the  court 
held  that  the  fraudulent  grantee  could  not  have  a  deduction 
from  the  rents  on  account  of  taxes  paid  by  him.  So  far  as  it 
was  held  that  the  fraudulent  grantee  could  not  claim  reim- 
bursement for  the  liens  or  encumbrances  paid,  or  that  he 
could  not  have  satisfaction  of  the  indebtedness  from  the  fraud- 
ulent grantor  to  him,  it  was  simply  an  enforcement  of  the 
general  rule  in  harmony  with  all  the  other  cases.  The  main 
contention  there  was  as  to  the  indebtedness  of  the  fraudulent 
grantor  to  the  fraudulent  grantee;  and  it  does  not  appear  that 
the  fraudulent  grantee  was  required  to  account  for  the  gross 
rents. 

In  Allen  v.  Berry,  supra,  it  was  held  that  where  a  creditor 
purchases  the  lands  of  his  debtor  at  a  sale  under  execution,  and 
brings  suit  against  the  debtor  and  a  third  party  to  set  aside  as 
fraudulent  a  conveyance  of  the  land  from  the  former  to  the 
latter,  no  principle  of  equity  will  permit  the  fraudulent  grantee 
to  offset  against  the  value  of  the  property  the  amount  he  may 
have  paid  for  it;  that  fraud  renders  the  deed  absolutely  void 
as  to  creditors,  and  the  plaintiff  is  entitled  to  recover  the 
property  and  its  rents,  etc.,  as  though  no  such  fraudulent  deed 
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ever  had  been  made.  In  that  case  Jones,  the  fraudulent 
grantee,  put  improvements  upon  the  house  fraudulently  con- 
veyed to  him  to  the  amount  of  about  twelve  hundred  dollars, 
and  he  occupied  it  himself,  and  it  was  proven  that  the  rents 
and  profits  were  worth  one  hundred  dollars  per  annum,  and 
he  was  ordered  to  pay  the  plaintiflF  four  hundred  dollars  for 
four  years'  rent.  It  does  not  appear  that  the  improvements 
made  upon  the  house  were  necessary  for  its  preservation,  or  to 
make  it  suitable  for  occupation.  The  costs  of  the  improve- 
ments were  not  actually  disallowed.  The  property  was  sold 
under  a  mortgage  foreclosure,  and  there  was  a  surplus  of 
seventeen  hundred  dollars  which  came  into  the  hands  of 
Jones,  and  this  statement  is  contained  in  the  opinion:  "The 
decree  does  not  refer  to  the  improvements  by  Jones  on  the 
Hamilton  house,  nor  does  it  charge  him  with  the  overplus 
money  he  received  at  the  sale  under  the  county  mortgage, 
vhich,  with  other  moneys  collected  by  him,  was  more  than 
th*^  amount  of  the  alleged  improvements."  It  therefore  ap- 
peals in  that  case  that  the  fraudulent  grantee  was  allowed  to 
retain  more  money  than  the  amount  of  the  improvements 
mado  by  him  upon  the  house.  These  cases,  therefore,  have 
little  or  no  bearing  upon  the  present  discussion. 

The  only  authority  we  have  been  able  to  find  squarely  up- 
holding the  plaintiff's  contention  is  Strike's  Case,  1  Bland,  57. 
In  that  case  Strike  was  the  fraudulent  grantee  of  prop- 
erty suligect  to  a  ground-rent,  and  he  was  compelled  to 
account  for  the  full  value  of  the  rents  and  profits  of  the  prop- 
erty, rejecting  entirely  his  claim  for  his  advances  in  payment 
of  taxes,  ground-rent,  and  an  assessment  for  a  street  exten- 
sion. While  the  rule  as  to  the  responsibility  of  fraudulent 
grantees  was  there  very  accurately  stated  and  properly  applied 
by  the  chancellor  of  Maryland,  so  far,  however,  as  it  was  de- 
cided that  the  fraudulent  grantee  should  be  made  to  account 
for  rents  and  profits  without  any  allowance  for  taxes,  assess- 
ments, and  ground-rents  paid  by  him,  it  is,  we  believe,  unsup- 
ported by  any  authority,  and  stands  without  a  fellow  in  this 
country  or  in  England. 

There  is  not  a  hint  in  any  authority  in  this  state  sustaining 
the  contention  of  the  plaintiffs.  But  here  and  elsewhere  there 
are  some  authorities  which  sustain  the  claim  of  the  appellant 
as  to  some  of  the  items  at  least  which  were  disallowed  at  the 
general  term.  In  Bump  on  Fraudulent  Conveyances,  575,  it 
is  said:  "  When  the  transfer  is  tainted  with  actual  fraud,  no 
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allowance  can  be  made  for  improvements.    It  would  seem^ 
however,  to  be  just  and  reasonable  to  allow  expenditures  as  an 
offset  to  rents  and  profits,  especially  when  they  have  been 
made  to  pay  taxes."    In  Jackson  v.  Ludeling,  99  U.  S.  513,  the 
case  arose  under  the  civil  law  as  administered  in  Louisiana, 
and  cannot,  therefore,  be  an  authority  in  this  case.     But  Mr. 
Justice   Bradley,  delivering  the  opinion  in  that  case,  said: 
"  But  as  the  vice  of  their  title  consisted  in  their  own  inequi- 
table acts  and  proceedings,  we  think  that  they  are  to  be  re- 
garded, in  the  language  of  the  civil  law,  as  possessors  in  bad 
faith.     The  common  law  allows  nothing  to  the  possessor  in 
good  or  bad   faith  for  expenditures   made  upon  land  from 
which  he  is  evicted  by  superior   title;   but  equity,  in  cases 
within  its  jurisdiction,  allows  the  possessor  in  good  faith  for 
repairs  and  improvements,  but  where  the  possessor  (being  a 
trustee)  has  been  guilty  of  actual  fraud,  it  makes  him  no  al- 
lowance for  improvements,  but  allows  him  compensation  for 
necessary  repairs."   In  Sands  v.  Codwise,  supra,  while  the  gen- 
eral rule  as  to  the  situation  and  responsibilities  of  fraudulent 
grantees  is  accurately  and  fully  stated  by  Chief  Justice  Kent, 
and  the  fraudulent  grantees  there  were  ordered  to  account  for 
the  rents  and  profits  of  the  lands  conveyed  to  them,  it  was 
ordered  (p.  605)  that,  in  taking  such  accounts,  allowances 
should  be  made  for  taxes,  repairs,  and  improvements  perma- 
nently useful,  and  that   only  the  balance  of  the  rents   and 
profits   should  be  paid  to  the  assignee  of  the  estate  of  the 
fraudulent  grantor;  and  that  case  seems  to  be  a  precise  au- 
thority for  the  allowance  in  this  case  of  the  sums  paid  by 
John  Wilkinson  for  taxes  and  repairs.   In  Van  Home  v.  Fonda^ 
supra,  the  defendant  was  held  to  be  a  fraudulent  purchaser  of 
what  was  called  the  Caughnawaga  farm,  and  it  was  decreed 
that  he  should  convey  the  same  to  the  plaintiffs  free  from  all 
encumbrances.     The  learned  counsel  for  the  plaintiffs,  Mr. 
Henry,  admitted  that  while  the  defendant  should  be  charged 
with  the  rents  and  profits  of  the  farm  he  should  be  credited 
with  actual  expenditures  for  repairs.     Chancellor  Kent  held 
that  the  defendant  ought  to  be  charged  with  the  rents  and 
profits,  and  credited  "  with  expenditures  for  actual  repairs." 
He  said  further:  "Nor  do  I  think  that  the  defendant  ought  to 
be  allowed,  under  the  circumstances  of  this  case,  for  what 
might  otherwise  be  deemed   beneficial  improvements  made 
by  him  on  the  Caughnawaga  farm.     He  entered  in  his  own 
wrong,  and  held  under  a  claim  of  title  procured  by  fraud,  and 
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he  is  not  entitled  beyond  the  amount  of  his  actual  expendi- 
tures. Everything  beyond  that  was  gratuitous.  A  fraudulent 
possessor  is  never  allowed  for  beneficial  improvements." 

In  King  v.  Wilcox,  11  Paige,  589,  the*owner  of  a  lot,  with  a 
house  thereon,  which  was  subject  to  two  mortgages,  conveyed 
it  absolutely  to  his  brother-in-law  for  the  purpose  of  defraud- 
ing his  creditors,  and  the  grantee  subsequently  went  into  pos- 
flession  and  received  the  rents  and  profits,  and  made  some 
improvements  thereon,  and  subsequently  paid  and  took  an 
assignment  of  the  mortgages,  and  it  was  held  that  a  subse- 
quent creditor  of  the  fraudulent  grantor  had  a  right  to  file  a 
bill  to  set  aside  the  fraudulent  conveyance,  and  to  have  the 
proceeds  of  the  property  applied  to  the  payment  of  his  debt, 
after  paying  the  amount  due  upon  the  mortgages,  and  the 
value  of  the  improvements  made  by  the  fraudulent  grantee 
upon  the  premises.  It  was  also  held  that  in  taking  an  ac- 
count of  the  rents  and  profits  of  the  premises  received  by  the 
fraudulent  grantee,  to  be  oflFset  against  the  amount  due  to  him 
upon  the  mortgages,  he  should  not  be  charged  with  that  part 
of  the  rents  and  profits  which  had  arisen  exclusively  from  his 
own  improvements.  The  chancellor  said :  "  So  far  as  respects 
the  mortgages  held  by  the  fraudulent  grantee,  the  rents  and 
profits  are  unquestionably  an  equitable  ofifset,  after  deducting 
for  taxes  and  assessments,  except  such  part  of  the  rents  and 
profits  as  have  arisen  exclusively  from  improvements  made 
by  Sawyer,  the  fraudulent  grantee."  It  is  true  that  there  the 
fraudulent  grantee,  after  he  had  taken  an  assignment  of  the 
mortgages,  was  in  some  sense  a  mortgagee  in  possession.  Yet 
he  had  taken  the  conveyance  and  gone  into  possession  for  the 
purpose  of  defrauding  the  creditors  of  the  grantor,  and  it  is  not 
perceived  how,  while  he  was  thus  in  possession,  he  could  bet- 
ter his  condition  by  taking  an  assignment  of  valid  mortgages 
for  the  purpose  of  still  further  efiectually  carrying  out  the 
fraudulent  scheme.  He  was  still  a  fraudulent  grantee  in  pos- 
session, and  bound  to  account  for  the  rents  and  profits  upon 
the  same  principles  which  would  be  applicable  to  any  other 
fraudulent  grantee;  and  yet  it  was  held  that  he  was  entitled 
to  deductions  on  account  of  taxes,  assessments,  and  improve- 
ments. 

A  further  reference  to  the  authorities  is  not  needful.  We 
think  the  weight  of  authority  is  where  we  might  expect  to  find 
it,  in  favor  of  the  allowance  of  at  least  some  of  the  claims  of 
John  Wilkinson,  which  were  disallowed  at  the  general  term. 
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It  is  the  general  rule,  even  in  actions  to  recover  damages  for 
pure  torts,  that  the  plaintiflF  shall  recover  compensation  for 
such  damages  only  as  he  has  actually  suffered;  and  such  is 
the  invariable  rule  in  all  cases  except  where,  by  the  settled 
rules  of  laws,  punitive  damages  may  be  awarded;  and  in 
such  cases  courts  are  constantly  striving  to  come  nearer  to  the 
rule  of  compensation,  leaving  the  wrong-doer  to  the  criminal 
courts  for  punishment.  In  actions  of  ejectment,  even  against 
persons  occupying  land  without  a  shadow  of  right,  the  plain- 
tiff can  recover  as  mesne  profits  only  the  rental  value,  as  in  an 
action  for  use  and  occupation;  and  such  value  is  not  based 
upon  gross  rents,  but  upon  net  rents,  after  allowance  for  neces- 
rary  repairs,  taxes,  and  other  fixed  charges:  Murray  v.  Gou- 
verneur,  2  Johns.  Cas.  438;  1  Am.  Dec.  177;  Holmes  v.  Davisy 
19  N.  Y.  488.  The  wrongful  infringer  of  a  patent  is  not  re- 
quired to  pay  to  the  patentee  the  gross  profits  he  has  made, 
but  only  the  net  profits:  Tremolo  Patent,  23  Wall.  518;  Bur- 
dell  V.  Denig,  92  U.  S.  716. 

It  is  true  that  a  fraudulent  grant  to  a  grantee  who  is  a 
guilty  participant  in  the  fraud  must,  as  to  the  creditors  of 
the  grantor,  be  treated  as  void  ah  initio.  But  the  only  way 
the  creditors  can  reach  the  rents  and  profits  received  by  the 
grantee  is  by  an  accounting  in  equity.  And  what  does  such 
an  accounting  mean?  Does  it  mean  that  he  shall  pay  for 
more  rent  than  he  has  received  or  could  have  received?  for 
more  profits  than  he  has  made  or  could  have  made?  Shall 
he  account  to  the  creditors  for  more  rents  than  they  could 
have  received  if  they  had  had  possession  of  the  real  estate? 
If  the  grant  be  of  a  waste  piece  of  land  which  the  grantee  has 
improved  so  as  to  make  rent  possible,  shall  he  account  for 
gross  rents  without  any  allowance  for  his  improvements?  If 
the  fraudulent  conveyance  be  of  a  vessel,  unsea worthy,  and  the 
vendee  makes  her,  by  repairs,  seaworthy,  and  then  charters 
her,  shall  he  be  required  to  account  for  the  gross  charter 
money?  or,  in  the  cases  above  cited,  where  the  fraudulent  ven- 
dee of  slaves  was  compelled  to  account  for  their  hire,  would 
an  allowance  for  their  maintenance  while  they  were  working 
for  hire  have  been  denied?  To  answer  these  queries  in  the 
affirmative  would,  even  in  a  court  of  equity,  be  a  wide  depart- 
ure from  the  rule  of  compensation.  It  would  be  spoliation, 
not  justice  or  equity.  A  court  of  equity  does  not  sit  for  the 
punishment  of  criminals.  If  a  fraudulent  grantee  has  vio- 
lated the  criminal  law,  he  may  be  prosecuted  and  punished 


May,  1889.]  Loos  v.  Wilkinson.  503 

in  the  criminal  courts.  While  such  a  grantee  will  not  be 
allowed  for  permanent  improvements  made  upon  the  granted 
property  to  suit  his  fancy,  or  simply  to  promote  his  supposed 
interests,  when  the  creditors  of  the  grantor  come  into  a  court 
of  equity  seeking  to  compel  him  to  account  for  rents  and 
profits,  the  accounting  must  be  upon  equitable  principles;  and 
when  he  has  been  compelled  to  surrender  the  property  con- 
veyed to  him,  and  to  account  for  all  the  profits  he  has  made 
or  could  have  made  or  ought  to  have  made  therefrom,  the 
ends  of  justice  have  been  completely  and  exactly  attained. 

Now,  looking  first  at  the  taxes  paid  by  John  Wilkinson, 
they  were  imposed  by  supreme  authority  for  the  benefit  of  the 
public,  and  were  inevitable.  If  the  creditors  had  taken  the 
property  at  the  time  John  Wilkinson  took  it,  they  would  have 
been  obliged  to  pay  them.  By  the  payment  he  did  them  no 
wrong  and  caused  them  no  prejudice.  Why  should  he  not  be 
allowed  them?  Upon  what  principle  of  equity,  or  upon  what 
ground  of  reason  or  public  policy  or  justice,  can  he  be  com- 
pelled to  allow  for  the  gross  rents  without  any  deduction  what- 
ever for  the  .taxes  which  he  was  obliged  to  pay? 

In  reference  to  the  repairs,  it  was  found  that  "they  were 
necessary  for  the  preservation  of  the  property  and  to  keep  the 
same  tenantable."  The  expenses  for  them  were  not  made  in 
pursuance  of  or  to  carry  out  the  fraudulent  scheme  or  to 
gratify  the  caprice  of  John  Wilkinson;  but  they  were  neces- 
sary to  preserve  this  very  property  for  the  creditors,  and  to 
make  the  rents  for  which  he  is  accountable.  Why,  then, 
ehould  he  not  be  allowed  for  such  expenses?  No  harm  or 
prejudice  is  caused  the  creditors  by  such  allowance.  The  re- 
pairs, as  it  turned  out,  were  really  made  for  their  benefit. 

As  to  the  interest  upon  the  mortgages,  there  was  no  dispute 
that  the  mortgages  were  valid  liens  upon  the  property;  the 
interest  had  to  be  paid.  If  the  creditors  had  taken  the  prop- 
erty, they  would  have  been  obliged  to  pay  it.  The  payment 
was  one  made  for  their  benefit  and  in  their  interest.  It  had 
no  connection  whatever  with  the  fraudulent  scheme,  and  it  is 
impossible  to  perceive  upon  what  principles  of  justice  or  equity 
an  allowance  for  such  a  payment  could  be  refused. 

The  case  would  be  different  if  John  Wilkinson  were  so  situ- 
ated that  he  was  obliged  to  come  into  a  court  of  equity  and 
ask  for  aflQrmative  relief  that  these  claims  be  enforced  against 
the  property  or  paid  out  of  it.  Then  the  court  might  leave 
him  entangled  in  the  toil  in  which  he  himself  had  woven,  — 
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the  victim  of  his  own  fraudulent  acts.  But  he  ask  nothing. 
He  is  on  the  defensive.  He  is  bound  to  account  for  the  rents, 
but  claims  that  these  sums  have  been  expended  out  of  them, 
and  that  he  has  only  the  balance  for  which  he  is  accountable. 
The  court  could  have  compelled  him  to  account  either  for  th« 
rental  value  of  the  property,  or  for  the  rents  actually  received ; 
and  if  he  had  been  compelled  to  account  for  the  rental  value,  it 
would  have  been  that  value,  with  the  interest,  taxes,  and  re- 
pairs considered  upon  the  question  of  the  value;  and  the 
plaintiffs  should  not  be  in  a  better  position  when,  instead  of 
taking  the  rental  value,  which  is  really  all  they  have  lost, 
they  take  what  he  has  actually  received  for  rents,  which  must 
mean  what  he  has  received  after  the  necessary  deductions. 

We  are  not  quite  so  clear  that  an  allowance  ought  to  be 
made  for  the  expense  of  collecting  the  rents.  If  John  Wilkin- 
fion  had  done  the  work  of  collecting  the  rents  personally,  no 
allowance  for  that  work  could  be  made.  But  the  property 
from  which  the  rents  came  was  very  large  and  valuable,  and 
it  was  placed  by  him  in  the  hands  of  an  agent  who  managed 
it  and  collected  the  rents,  and  we  think  that  an  allowance  for 
commissions,  which  is  an  ordinary  allowance  in  such  cases,  is 
proper.  The  rents  came  to  him  reduced  by  the  amount  of 
this  charge,  and  in  estimating  the  rental  value  of  real  estate, 
a  charge  of  this  kind  would  generally  be  considered. 

But  the  claim  for  insurance  rests  upon  different  principles. 
That  in  no  way,  as  it  turned  out,  benefited  any  one.  It  was 
not  an  insurance  for  the  benefit  of  the  creditors,  but  solely  for 
the  benefit  of  John  Wilkinson;  and  if  the  property  had  burned 
down,  they  could  not  have  enforced  it  in  their  favor.  In  that 
event  no  one  could  have  collected  the  insurance,  excepting 
John  Wilkinson,  and  he  might  have  failed;  and  even*  if  he 
had  succeeded  in  getting  the  insurance  money,  it  is  not  cer- 
tain that  these  creditors  would  have  been  entitled  to  it  or  able 
to  reach  it:  Nippers  Appeal,  75  Pa.  St.  472;  Carpenter  v.  Prov- 
idence Washington  Ins.  Co.,  16  Pet.  495;  Lerow  v.  Wilmarth, 
^  Allen,  382. 

The  finding  of  the  referee  in  reference  to  the  insurance  is 
as  follows:  "That  between  the  ninth  day  of  December,  1884, 
and  the  first  day  of  June,  1886,  Mr.  Chamberlain  also  paid  for 
insurance  upon  the  Globe  Hotel  property  and  the  residences 
of  J.  Forman  and  Alfred  Wilkinson,  conveyed  to  John  Wil- 
kinson, the  sum  of  $2,136.91;  that  by  the  terms  of  a  portion 
of  said  policies,  the  loss,  if  any,  which  would  occur,  was  first 
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made  payable  to  J.  Forman  and  Alfred  Wilkinson  as  execu- 
tors of  the  last  will  and  testament  of  John  Wilkinson,  the 
interest  so  sought  to  be  protected  being  the  mortgaged  inter- 
ests above  described;  that  prior  to  the  expiration  of  a  portion 
of  said  policies,  to  wit,  on  the  seventh  day  of  October,  1886, 
with  the  consent  of  the  insurers,  a  provision  was  inserted  in 
the  respective  policies  then  in  force  providing  that  said  policies 
insured  John  Wilkinson,  J.  Forman  Wilkinson  and  the  estate 
of  Alfred  Wilkinson,  Charles  E.  Hubbell,  and  Albert  K. 
Hiscock,  as  receivers  under  certain  judgments  of  J.  Forman 
and  Alfred  Wilkinson,  and  Charles  E.  Hubbell,  as  assignee  of 
said  Wilkinsons,  as  their  respective  interests  may  be  deter- 
mined; that  the  premiums  on  all  of  said  policies  were  paid  by 
Mr.  Chamberlain." 

It  is  impossible  to  perceive  how  any  allowance  could  be 
made  to  John  Wilkinson  for  the  expense  of  insurance  procured 
for  the  benefit  of  the  mortgagees.  But  it  appears  that  on  the 
seventh  day  of  October,  1886,  by  consent  of  the  insurers,  a 
provision  was  inserted  in  the  policies  then  in  force  providing 
that  they  should  insure  John  Wilkinson,  J.  Forman  Wilkinson, 
and  the  estate  of  Alfred  Wilkinson,  Charles  E.  Hubbell,  and 
Albert  K.  Hiscock,  as  receivers  appointed  in  this  action;  and 
BO  far  as  the  receivers  themselves  adopted  the  insurance, 
and  thus  secured  its  protection,  it  is  proper  that  they  should 
bear  the  expense  thereof.  But  how  much  of  the  expense  they 
should  equitably  bear  was  not  shown,  and  cannot  be  ascer- 
tained from  this  record.  It  is  possible  that  some  apportion- 
ment of  the  expense  of  insurance  ought  to  be  made,  and  can 
be  made,  and  if  that  be  so,  a  further  reference  may  be  ordered, 
in  the  discretion  of  the  supreme  court,  to  ascertain  the  amount; 
but  no  allowance  can  now  be  made  for  it. 

It  is  claimed,  on  behalf  of  John  Wilkinson,  that  he  should 
have  been  allowed  his  full  claim  for  commissions  paid  hie 
agent  for  collecting  the  rents,  as  found  by  the  referee,  to  wit, 
$2,123.31,  and  that  the  special  term  erred  in  allowing  him 
only  $900  for  that  item.  All  the  evidence  was  before  the 
judge  at  the  special  term,  and  we  cannot  say  that  he  erred  in 
his  estimate  of  the  value  of  the  services  and  the  amount  to  be 
allowed  as  compensation  therefor. 

John  Wilkinson  actually  paid  upon  the  mortgages,  which 
were  liens  upon  the  property,  interest  at  the  rate  of  seven  per 
cent;  but  the  referee  and  the  special  term  credited  him  with 
interest  at  the  rate  of  six  per  cent  only.    In  this  we  think 
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there  was  no  error.  The  mortgages  had  been  long  past  due, 
and  six  per  cent  only  could  be  demanded  by  the  mortgagees. 
He  could  not  claim  credit  for  an  over-payment.  So  far  as  the 
one  per  cent  is  concerned,  the  creditors  derived  no  benefit  what- 
ever therefrom:  Bennett  v.  Bates,  94  N.  Y.  373. 

Our  conclusion,  therefore,  is,  that  the  order  of  the  general 
term  should  be  reversed,  and  the  order  of  the  special  term 
modified  by  striking  out  the  credit  of  $2,136.90  for  insurance; 
and  as  thus  modified  it  should  be  affirmed,  without  costs  to 
either  party,  upon  appeal  to  the  general  term  and  to  this  court. 

Judgment  accordingly. 

FBAxrDxa.ENT  CoNYETANOES.  —  A  fraudulent  grantee  is  substituted  to  the 
rights  of  his  grantor  in  the  property  conveyed,  which  is  subject  only  to  the 
latter's  creditors,  and  it  is  the  right  of  the  fraudulent  grantee  to  demand  that 
such  creditors  shall  pursue  strictly  the  procedure  provided  by  law  for  the 
enforcement  of  their  claims:  Miller  v.  Koertge,  70  Tex.  162;  8  Am.  St.  Hep. 
687.  But  a  fraudulent  grantee  of  property  holds  the  same  in  trust  for  the 
creditors  of  his  grantor,  and,  like  any  other  trustee,  must  hold  it  intact  for 
their  benefit:  Mason  v.  Pierson,  69  Wis.  686. 
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NviaAKOE.  —  Eeefino  OB  Storinq  a  Waoon  in  the  Ptblio  Street  per* 
petually  or  habitually  is  a  nuisance.  Its  owner  can  acquire  no  right 
under  license  from  the  municipality  to  maintain  such  nuisance. 

NxnsANCE  —  Liability  of  City  for.  —  If  a  city,  without  authority,  and  in 
violation  of  statute,  assumes  to  grant  an  individual  the  right  to  obstruct 
the  public  highway  while  in  the  transaction  of  his  business,  and  for 
such  privilege  takes  compensation,  it  must  be  regarded  as  itself  main- 
taining the  nuisance  so  long  as  the  obstruction  is  continued  by  reason  of 
and  under  its  license,  and  must  be  liable  for  all  damages  which  may 
naturally  result  to  a  third  party  who  is  injured  in  his  person  or  prop- 
erty by  reason  or  in  consequence  of  placing  such  obstruction  in  the 
highway. 

Omr  IS  Liable  for  Inottries  Suffered  from  Keeping  a  Waoon  in  its 
Streets,  when  it  was  so  kept  there  by  its  license,  granted  for  compen- 
sation,  and  without  authority,  though  the  particular  injury  in  question 
resulted  from  the  negligence  of  the  owner  of  the  wagon  in  tying  up  its 
thills  in  a  perpendicular  manner,  and  from  their  falling  upon  and  killing 
the  person  for  whose  death  the  action  is  brought. 

Action  by  the  administrators  of  Aschel  Cohen  to  recover 
compensation  for  his  death.  The  decedent  was  walking 
through  Attorney  Street,  in  the  city  of  New  York.  A  grocery 
wagon  was  in  front  of  a  store  kept  by  one  Marks.     The  thills 
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of  the  wagon  were  tied  up  in  a  perpendicular  manner  with  a 
string,  and  the  wagon  stood  parallel  with  the  length  of  th& 
street.  The  wagon  was  caught  in  some  manner  by  the  wheel 
of  a  passing  ice-wagon  and  partly  turned  around,  whereupon 
the  thills  fell  down  and  struck  the  decedent  upon  the  head, 
inflicting  a  wound  from  which  he  soon  afterwards  died.  The 
wagon  had  been  kept  tied  for  several  months  in  the  same 
manner  as  at  the  time  when  the  accident  occurred.  It  waa 
used  by  its  owner,  the  grocer,  to  facilitate  the  transaction  of 
his  private  business;  but  when  not  in  actual  use,  was  kept  in 
front  of  his  store  day  and  night,  under  a  permit  granted  to- 
him  by  the  defendant  on  the  payment  of  two  dollars.  The 
trial  court  directed  the  jury  to  find  a  verdict  for  the  defend- 
ant, on  the  ground  that  the  cause  of  the  injury  was  the  de- 
fective fastening  of  the  thills,  of  which  there  was  no  evidence 
that  the  city  had  any  notice.  The  judgment  of  the  trial  court 
was  affirmed  at  the  general  term. 

Francis  B.  Chedsey,  for  the  appellants. 

Thomas  P.  Wickes,  for  the  respondent. 

Peckham,  J.  The  storing  of  the  wagon  in  the  highway  wa» 
a  nuisance.  The  primary  use  of  a  highway  is  for  the  purpose 
of  permitting  the  passing  and  repassing  of  the  public;  ai\d  it 
is  entitled  to  the  unobstructed  and  uninterrupted  use  of  the 
entire  width  of  the  highway  for  that  purpose,  under  tempo- 
rary exceptions  as  to  deposits  for  building  purposes,  and  to 
load  and  unload  wagons,  and  receive  and  take  away  property 
for  or  in  the  interest  of  the  owner  of  the  adjoining  premises, 
which  it  is  not  now  necessary  to  more  specifically  enumerate. 
The  extent  of  the  right  of  such  exceptional  user  was  before  us 
in  the  late  case  of  Callanan  v.  Gilman,  107  N.  Y.  360,  1  Am. 
St.  Rep.  831,  and  nothing  more  need  be  said  regarding  it 
here. 

It  is  no  answer  to  the  charge  of  nuisance  that,  even  with 
the  obstruction  in  the  highway,  there  is  still  room  for  two  or 
more  wagons  to  pass,  nor  that  the  obstruction  itself  is  not  a 
fixture.  If  it  be  permanently  or  even  habitually  in  the  high- 
way, it  is  a  nuisance.  The  highway  may  be  a  convenient 
place  for  the  owner  of  carriages  to  keep  them  in,  but  the  law, 
looking  to  the  convenience  of  the  greater  number,  prohibits 
any  such  use  of  the  public  streets.  The  old  cases  said  the 
king's  highway  is  not  to  be  used  as  a  stable-yard,  and  a  party 
cannot  eke  out  the  inconvenience  of  his  own  premises  by  tak- 
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ing  in  the  public  highway.  These  general  statements  are 
familiar  and  borne  out  by  the  cases  cited:  King  v.  Russell,  6 
East,  427,  decided  in  May,  1805;  Rex  v.  Cross,  3  Camp.  224; 
Rex  V.  Jones,  3  Id.  230;  People  v.  Cunningham,  1  Denio,  524; 
43  Am.  Dec.  709;  Davis  v.  Mayor  etc.,  14  N.  Y.  506,  524;  67 
Am.  Dec.  186;  Callanan  v.  Oilman,  supra. 

Familiar  as  the  law  is  on  this  subject,  it  is  too  frequently 
disregarded  or  lost  sight  of.  Permits  are  granted  by  common 
councils  of  cities,  or  by  other  bodies,  in  which  the  power  to 
grant  them  for  some  purposes  is  reposed,  and  they  are  granted 
for  purposes  in  regard  to  which  the  body  or  board  assuming 
to  represent  the  city  has  no  power  whatever,  and  the  permit 
confers  no  right  upon  the  party  who  obtains  it.  As  was  said 
by  Lord  EUenborough  in  the  case  of  Rex  v.  Jones,  supra,  the 
iaw  upon  the  subject  is  much  neglected,  and  great  advantages 
would  arise  from  a  strict,  steady  application  of  it.  This  case 
is  a  good  example  of  its  neglect.  There  is  no  well-founded 
claim  of  the  existence  of  a  power  in  the  defendant  to  issue 
euch  a  license.  The  defendant  refers  to  sections  10  and  27  of 
chapter  27  of  the  ordinance  of  1859.  The  former  provides 
for  an  assignment  by  the  mayor  of  a  stand  where  the  owner 
of  a  duly  licensed  public  cart  may  let  it  remain  waiting  to  be 
employed,  and  also  a  stand  where  it  may  remain  at  other 
times  upon  certain  terms,  etc.  The  latter  section  refers  to  a 
licensed  cartman,  and  provides  for  storing  his  cart  in  front  of 
his  premises  under  certain  regulations.  Neither  section  has 
anything  to  do  with  a  case  like  this.  The  legislature  has  ex- 
pressly enacted  that  the  city  shall  haveno  power  to  authorize 
the  placing  or  continuing  of  any  encroachments  or  obstruc- 
tions upon  any  street  or  sidewalk,  except  the  temporary  occu- 
pation thereof  during  the  erection  or  repair  of  a  building  on  a 
lot  opposite  the  highway:  Confiolidation  Act,  sec.  86,  subd.  4, 
pp.  25,  26;  People  ex  rel.  O'Reilly  v.  Mayor  etc.,  59  How.  Pr. 
277;  Ely  v.  Campbell,  59  Id.  333;  Lavery  v.  Hannigan,  20  Jones 
&  S.  463. 

The  owner  of  this  wagon  was  not  a  cartman,  nor  was  the 
wagon  used  as  a  public  cart,  but  only  as  a  means  to  enable 
the  grocer  to  transact  his  own  private  business.  He  acquired 
no  right  by  virtue  of  the  license  to  store  his  wagon  in  the  street, 
and  in  doing  so  he  was  clearly  guilty  of  maintaining  a  public 
nuisance.  The  defendant  was  also  guilty.  It  assumed  to  au- 
thorize the  erection  and  continuance  of  a  public  nuisance.  To 
he  sure,  the  legal  power  to  grant  the  license  to  obstruct  the 
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street  was,  by  the  legislature,  withheld  from  the  defendant^ 
yet,  nevertheless,  it  did  grant  just  such  a  permit,  and  took 
compensation  on  account  of  it.  In  thus  doing,  the  city  be- 
came a  partner  in  the  erection  and  continuance  of  such  nui- 
sance. It  was  a  nuisance,  not  by  reason  of  the  manner  ii> 
which  the  thills  were  tied  up,  but  because  the  wagon  was 
stored  in  the  street.  It  was  not  a  mere  negative  attitude 
which  the  defendant  adopted,  such  as  would  have  been  the 
case  had  it  simply  acquiesced  in  the  manner  in  which  the 
street  was  used.  In  this  case  it  not  only  acquiesced  in  such 
use,  but  it  actually  encouraged  it  by  making  out  and  deliver- 
ing a  license  to  do  it,  and  it  received  directly  and  immedi- 
ately from  the  owner  of  the  wagon  a  compensation  for  the 
erection  and  maintenance  of  a  nuisance  under  the  authority 
of  such  license.  Under  such  circumstances  the  defendant 
must  be  held  liable  the  same  as  if  it  had  itself  maintained 
the  nuisance,  for  the  owner  of  the  wagon  was  nothing  more 
than  an  agent  through  whom  the  defendant  did  this  unlawful 
act:  Irvine  v.  Wood,  51  N.  Y.  224;  10  Am.  Rep.  603.  But  as- 
suming that  the  city  had  no  right  to  issue  the  permit,  it  is 
urged  that  such  license  did  not  authorize  the  negligence  which 
caused  Cohen's  death,  and  that  the  act  of  the  defendant  was 
too  remote  to  be  regarded  as  the  proximate  cause  of  the  damage 
herein.  We  do  not  think  so.  The  act  of  the  defendant  was 
wrongful,  it  consisted  in  setting  up  an  obstruction  in  the  pub- 
lic highway,  and  the  accident  happened  because  of  the  pres- 
ence of  the  obstruction  at  the  point  in  question.  It  was  there 
by  the  act  of  the  defendant,  and  being  there  it  has  caused  the 
injury.  To  be  sure,  it  may  be  said  that  if  the  thills  had  not 
been  negligently  tied,  they  would  not  have  fallen.  But  that 
was  simply  the  way  in  which,  by  reason  of  the  presence  of  the 
obstruction,  the  accident  occurred.  There  is  always  reasonable 
ground  for  apprehending  accidents  from  obstructions  in  a  pub- 
lic highway,  and  any  person  who  wrongfully  places  them  there,^ 
or  aids  in  so  doing,  must  be  held  responsible  for  such  accidents 
as  occur  by  reason  of  their  presence.  The  obstruction  in  such 
case  must  be  regarded,  within  the  meaning  of  the  law  on  the 
subject,  as  the  proximate  cause  of  the  damage. 

We  think  that  in  a  case  like  this,  where  no  obstruction 
would  have  existed  but  for  the  wrongful  conduct  of  defend- 
ant, it  must  be  held  responsible  for  the  damage  which  is 
caused  by  reason  of  the  obstruction,  even  though  it  might  not 
have  happened  if  the  licensee  had  been  careful  in  regard  ta 
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the  manner  in  which  he  exercised  the  assumed  right  granted 
him  by  the  license.  The  defendant,  under  these  circumstances, 
must  take  the  risk  of  such  care,  and  not  an  innocent  passer-by. 
This  is  not  a  case  for  the  application  of  the  doctrine  that  where 
the  injury  results  from  the  negligent  mode  in  which  the  licensee 
exercises  the  privilege  granted  to  him,  which  mode  is  not  part 
of  the  license,  there  must  be  proof  of  negligence  showing  per- 
mission to  use,  or  acquiescence  in  the  use  of  the  mode  after 
notice  or  knowledge  on  the  part  of  the  licensor.  That  may  be 
the  rule  where  the  thing  licensed  is  legal  because  of  the  license, 
and  the  illegality  consists  in  the  manner  in  which  the  license 
is  carried  out.  The  difficulty  here  does  not  alone  consist 
in  the  negligent  manner  of  fastening  up  the  thills;  but  the 
license  itself,  the  permission,  with  or  without  a  consideration, 
to  obstruct  the  street  at  all  for  any  such  purpose  as  was  the 
case  here,  is  the  wrongful  act  on  the  part  of  the  defendant 
which  renders  it  responsible  for  the  damage  naturally  sus- 
tained from  such  obstruction. 

We  do  not  say  that  this  principle  of  responsibility  would 
render  the  city  liable  in  every  case  of  a  mistaken  exercise  of 
power  authorizing  the  use  or  occupany  of  a  public  street  by 
an  individual.  We  confine  ourselves  to  the  decision  of  this 
oase,  and  we  simply  say  that  when  the  city,  without  the  pre- 
tense of  authority,  and  in  direct  violation  of  a  statute,  assumes 
to  grant  to  a  private  individual  the  right  to  obstruct  the  pub- 
lic highway  while  in  the  transaction  of  his  private  business, 
and  for  such  privilege  takes  compensation,  it  must  be  regarded 
as  itself  maintaining  a  nuisance  so  long  as  the  obstruction  is 
continued  by  reason  of  and  under  such  license,  and  it  must  be 
liable  for  all  damages  which  may  naturally  result  to  a  third 
party  who  is  injured  in  his  person  or  his  property  by  reason 
or  in  consequence  of  the  placing  of  such  obstruction  in  the 
highway.  This  is  none  too  severe  a  liability.  It  is  to  be 
hoped  that  its  enforcement  will  tend  to  the  discontinuance 
of  a  custom  of  granting  permits  or  licenses  to  do  what  it  ia 
well  known  the  city  has  no  right  to  authorize  or  license. 
Such  licenses,  it  is  matter  of  public  notoriety,  are  constantly 
granted  without  any  semblance  of  legal  authority,  and  the 
licensees  are  continually  acting  under  them,  and  obstructing 
the  public  streets,  to  the  serious  inconvenience  and  danger  of 
the  public.  When  it  is  understood  that  such  license  has  not 
only  no  effect  in  the  way  of  legalizing  an  obstruction,  but  that 
it  simply  makes  the  city  a  partner  in  the  maintenance  of  a 
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public  nuisance,  and  liable  for  the  damage  caused  thereby, 
such  knowledge  may,  perhaps,  restrain  the  utterly  illegal 
practice,  and  tend  in  some  degree  to  the  protection  of  the 
public  in  the  lawful  use  of  its  own  highways. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

Judgment  reversed. 

NuTSASois.  —  A  license  to  maintain  a  nnisance,  if  granted  by  a  board  of 
BQpervisors,  will  not  be  permitted  to  substantially  impair  the  rights  of  prop* 
erty  holders:  Sullivan  v.  Royer,  72  Cal.  248;  1  Am.  St.  Bep.  68.  A  license 
by  a  city  to  erect  steam  cotton-presses  is  not  conclusive  that  it  is  not  a  pri- 
vate  nuisance,  although  the  license  is  entitled,  as  evidence,  to  high  consider- 
ation: Ryan  v.  Cotpea,  11  Rich.  217;  73  Am.  Dec.  106.  But  the  ringing  of 
mill-bells  at  a  certain  hour  having  been  enjoined  as  a  nuisance,  the  legisla- 
ture may  authorize  the  ringing  at  that  hour:  Sawyer  v.  Davit,  136  Mass.  239; 
49  Am.  Bep.  27;  to  the  same  effect,  see  Davit  v.  Sawyer,  103  Mass.  289;  43 
Am.  Bep.  619. 
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MoOloskey  v.  Powell. 

[123  PlNNSTLTANIA  STATB,  62.] 

Tkespiss. — One  Who  Proourbs  a  Trespass  to  be  Cohmitted  is  liabU 
with  those  who  commit  it. 

Trespass.  —  Under  Pennsylvania  Statute,  act  of  March  29,  1824,  giving 
treble  damages  for  all  timber  cut  and  removed  from  the  land  of  another 
without  the  owner's  consent,  a  person  who  sells  the  right  to  cut  timber 
upon  land  which  he  claims,  but  which  in  fact  belongs  to  another,  and 
who  points  out  the  lines,  puts  his  vendee  in  possession,  and  receives  the 
consideration,  incurs,  with  his  licensee,  the  penalty  of  the  statute  for  all 
timber  cut  and  removed  by  such  licensee  without  the  consent  of  the 
owner. 

Action  of  trespass  quare  clausum  /regit  to  recover  damages 
for  the  cutting  of  timber  trees.  The  facts  appear  in  the  opin- 
ion. 

B.  J.  Reid  and  Rasselas  Brown,  for  the  plaintiflFs  in  error. 

C.  Heydrick,  for  the  defendant  in  error. 

Williams,  J.  The  several  assignments  of  error  in  this  case 
raise  but  a  single  question.  The  facts  upon  which  that  ques- 
tion is  presented  are  not  in  controversy. 

It  appears  from  the  evidence  that  Scatcherd  and  Son,  of 
Buffalo,  New  York,  sent  their  agent,  Ryder,  into  Elk  County 
to  purchase  cherry  timber.  In  his  search  he  went  upon  two 
warrants  owned  by  Mr.  Powell,  of  Ridgway,  on  which  he  had 
heard  there  was  cherry  timber.  He  found  a  growth  of  valu- 
able cherry  and  other  hard  woods  in  the  neighborhood  of  Mr. 
Powell's  lands,  but  was  unable  to  determine  whether  it  was 
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within  Powell's  lines  or  not.  He  accordingly  went  to  see 
Powell,  and  told  him  if  the  grove  he  had  seen  was  upon  his 
land  he  would  make  a  contract  for  the  timber  on  warrants 
Nos.  2517  and  2545,  but  if  that  grove  was  not  on  the  land  he 
did  not  wish  to  do  so.  Powell  promised  to  have  his  lines  run 
and  to  let  Ryder  know  the  result.  Not  long  after,  he  went 
with  a  surveyor  and  the  necessary  helpers  to  the  warrants  in 
question  to  locate  the  lines  and  the  grove  of  cherry.  The  sur- 
veyor went  to  the  southeast  comer  of  2545,  a  well-known  cor- 
ner, and  ran  west  on  the  south  line  of  the  warrant  in  search 
of  the  southwest  comer  and  the  west  line  of  2545.  That  line 
was  known  to  be  not  only  the  west  line  of  the  warrant,  but  the 
west  line  of  Millstone  township  and  of  Elk  County,  and  to  be 
also  an  original  district  line.  The  surveyor  missed  the  south- 
west corner,  and  ran  more  than  one  hundred  rods  beyond  it, 
and  far  beyond  the  official  distance,  to  a  comparatively  new 
corner  made  in  the  subdivision  of  one  of  the  adjoining  war- 
rants. This  he  treated  as  the  southwest  corner  of  2545,  and 
turning  north,  ran  and  marked  a  new  line  as  the  western  line 
of  the  warrant.  This  line  included  a  large  part  of  the  grove 
of  cherry  timber  to  which  Ryder  had  called  attention.  The 
true  west  line  excluded  the  whole  of  it.  The  surveyor  had 
his  attention  drawn  to  both  the  northwest  and  southwest 
corners  of  2545,  in  the  old  district  line,  before  he  left  the 
ground,  but  he  nevertheless  made  a  diagram  showing  his  work, 
and  a  new  line  as  the  west  line  of  2545,  and  gave  it  to  Powell, 
but  told  him  of  the  old  corners  in  the  district  line,  as  he  al- 
leges. Powell,  acting  upon  the  idea  that  the  diagram  was 
correct,  and  without  any  further  investigation  of  the  lines  and 
corners  of  2545,  advised  Ryder  that  a  survey  had  been  made, 
and  the  cherry  found  to  be  on  his  land. 

A  contract  was  accordingly  made  with  him  by  Ryder,  on 
behalf  of  his  principals,  for  the  hard  wood  on  warrants  Nos. 
2517  and  2545.  The  timber  was  to  be  cut  and  taken  away 
within  three  years,  and  to  be  paid  for  at  the  following  rates: 
the  cherry  at  ten  dollars  per  thousand  feet,  the  ash  at  seven 
dollars,  and  the  poplar  and  cucumber  at  five  dollars  per  thou- 
sand, board  measure,  the  amount  to  be  estimated  on  the 
stump.  This  estimate  was  to  be  made  at  once  by  Ryder  on 
behalf  of  Scatcherd  and  Son,  and  by  Frampton  on  behalf  of 
Powell.  The  lines  were  to  be  pointed  out  by  Frampton,  who 
was  with  the  surveyor  when  the  new  west  line  of  2545  was 
run  and  marked,  a  short  time  before,  which   inclosed  the 
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cherry  timber.  The  line  pointed  out  was  the  new  line  which 
inclosed  260  acres  west  of  the  true  line.  Frampton  and  Ry- 
der went  to  each  tree  thus  appearing  to  be  on  2545,  marked 
and  estimated  it,  and  returned  their  estimate  when  completed 
to  their  principals.  Ryder  then  went  upon  the  ground  for  his 
principals,  and  cut  and  removed  the  timber  under  the  con- 
tract, and  the  stumpage  was  promptly  paid  to  Powell  as  it  fell 
due.  The  owners  of  warrant  No.  3158,  within  which  the  tim- 
ber was,  brought  this  action  to  recover  treble  the  value  of  tho 
trees  so  cut  and  removed,  and  they  joined  Powell,  the  vendor, 
Scatcherd  and  Son,  the  vendees,  and  Ryder,  the  agent,  as  de- 
fendants in  the  action. 

Powell  deaied  his  liability,  because  he  had  not  personally 
felled  the  trees,  or  employed  others  so  to  do.  The  plaintiffs 
stated  the  ground  on  which  they  sought  to  recover  in  their, 
first  point,  by  which  they  asked  the  court  to  instruct  the  jury 
as  follows:  "If  the  jury  believe,  from  the  evidence,  that  Pow- 
ell procured  the  west  line  of  his  lands  to  be  so  run  and  marked 
as  to  include  some  260  acres  of  land  belonging  to  the  plain- 
tiffs, and  caused  the  hard-wood  timber  on  his  said  lands  to  be 
estimated  up  to  said  line,  and  caused  said  line  so  run  and 
marked  to  be  pointed  out  as  his  line  to  J.  H.  Ryder,  acting 
for  Scatcherd  and  Son,  to  whom  he  (Powell)  had  sold  said 
hard-wood  timber,  and  that  said  purchasers  by  reason  of  said 
acts  of  Powell  cut  the  timber  up  to  said  line,  and  paid  him 
the  stumpage  for  the  timber  so  cut  on  plaintiffs'  land,  or  any 
portion  of  it,  he  (Powell)  would  be  liable  to  the  plaintiffs  as 
a  co-trespasser  with  the  party  or  parties  who  actually  cut  the 
timber."  The  court  answered  this  point  in  the  negative. 
From  an  examination  of  the  general,  charge,  we  understand 
the  reason  for  this  ruling  to  be  that  the  action  is  brought  un- 
der a  statute  which  is  penal  in  its  character,  and  must  not 
therefore  be  extended  to  any  case  not  clearly  within  its  pro- 
visions. The  correctness  of  the  rule  thus  invoked  by  the  court 
below  is  beyond  question,  but  its  applicability  in  this  case  is 
more  than  doubtful. 

The  act  of  1824  gives  treble  the  value  of  timber  cut  and 
converted  to  be  recovered  against  "  any  person  who  shall  cut 
down  or  fell,  or  employ  any  persons  to  cut  down  or  fell^  any  tim- 
ber trees  growing  upon  the  land  of  another  without  the  con- 
sent of  the  owner  thereof."  The  trees  for  which  the  plaintiffs 
seek  to  recover  were  cut  down  upon  the  land  of  another,  and 
without  the  consent  of  the  owner.     The  only  question  is,  Who 
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are  the  principals  in  the  trespass?  Ryder  and  his  employees 
did  the  actual  felling  of  the  trees,  but  they  had  no  interest  in 
the  timber,  —  no  control  over  it,  and  no  power  to  convert  it. 
They  were  employed  by  Scatcherd  and  Son,  who  were  not 
personally  upon  the  ground,  but  who  directed  the  movements 
of  their  employees.  But  how  came  Scatcherd  and  Son  upon 
the  close  of  the  plaintiffs?  They  or  their  employees  were  put 
into  the  actual  possession  of  the  land  and  the  timber  by 
Powell,  their  vendor.  He  caused  the  line  to  be  pointed  out, 
and  said  in  legal  effect,  "  This  land  is  mine,  these  timber  trees 
are  mine;  I  will  sell  them  to  you,  and  you  shall  cut  and  re- 
move them,  and  pay  me  ten  dollars  per  thousand  feet  for  the 
cherry  as  it  now  stands  on  the  stump." 

If  Ryder  had  cut  the  timber  as  a  jobber  for  Powell,  no  one 
would  question  Powell's  liability  as  a  principal.  There  would 
have  been  in  that  event  a  direct  employment  to  fell  the  trees. 
But  if,  instead  of  hiring  Ryder  to  cut  the  trees  for  him,  he  had 
sold  them  to  Ryder,  thus  securing  his  interest  in  them  in  ad- 
vance, and  leaving  Ryder  the  risk  and  responsibility  of  the 
conversion  of  the  trees  into  lumber,  and  the  lumber  into 
money,  he  equally  encourages  and  directs  the  cutting.  The 
terms  of  the  contract  are  changed,  but  the  relations  of  the 
parties  to  each  other  and  to  the  timber  trees  remain  the  same. 
Powell  is  in  either  case  the  owner  under  whose  title  Ryder  en- 
ters, and  Ryder  in  either  case  fells  the  trees  under  the  author- 
ity of  Powell.  The  circumstance  that  Powell  made  his  sale 
to  Scatcherd  and  Son,  who  employed  Ryder,  does  not  in  any* 
manner  change  his  position  or  his  liability.  When  the  treeft 
were  pointed  out,  counted,  estimated,  and  sold  to  Scatcherd 
and  Son,  to  be  cut  and  removed  for  an  agreed  price  per  thou- 
sand feet,  the  authority  to  cut  down  the  trees  was  given  in  the 
most  clear  and  explicit  manner  possible.  It  was  the  very 
purpose  of  the  sale,  and  by  the  terms  of  the  written  contract 
they  were  bound  to  cut  the  trees  and  remove  them  within 
three  years,  or  lose  their  title  to  them  after  having  paifl  the 
price  fixed  according  to  the  estimate.  They  were  bound  abso- 
lutely to  pay  for  the  whole  of  the  timber  at  the  quantity  esti- 
mated and  at  the  price  fixed  in  the  contract,  and  they  wei'e 
distinctly  authorized  to  cut  and  remove  it.  If  Mr.  Powell  had 
gone  upon  the  land  with  Scatcherd  and  Son's  agent  and  said 
in  so  many  words,  "These  trees  are  mine;  I  sell  them  to  you 
at  ten  dollars  per  thousand  as  they  stand;  and  I  authorize  you 
to  cut  them  down,   manufacture,  and  remove  them,"  such 
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direction  would  have  been  no  clearer,  nor  would  it  have  made 
his  position  as  a  principal  in  the  trespass  any  more  apparent 
than  does  the  contract  of  sale. 

It  is  not  contended  that  Powell  would  not  be  liable  if  this 
was  the  common-law  action  of  trespass  quare  clausum  /regit; 
but  it  seems  to  be  thought  that  the  same  acts  which  would 
make  him  a  principal  if  the  action  was  in  the  common-law 
form  will  afiFord  no  basis  for  liability  under  the  statute.  This 
is  a  mistake.  Powell  would  be  a  principal  in  the  common-law 
action,  not  because  he  cut  the  trees  with  his  own  hands,  but 
because  he  caused  and  directed  the  cutting.  Qui  facit  per 
alium  facit  per  se.  For  the  same  reason,  he  is  a  principal  in 
the  trespass  when  the  action  is  under  the  statute.  Whether 
the  ax  be  used  by  himself,  by  his  employee,  his  vendee,  or  one 
occupying  no  contract  relation  to  him,  is  immaterial,  for  he 
cuts  the  trees  who  causes  them  to  be  cut:  Welsh  v.  Cooper,  8 
Pa.  St.  217;  Fox  v.  Northern  LibeHies,  3  Watts  &  S.  103.  In 
the  latter  case  it  was  said  that  a  municipal  corporation  could 
become  a  trespasser  by  previously  authorizing  or  subsequently 
ratifying  the  trespass  of  its  officer.  It  is  an  elementary  rule 
that  he  who  procures  a  trespass  to  be  committed  is  liable  with 
those  who  commit  it,  and  it  has  been  often  recognized  in  our 
cases:  McMurtrie  v.  Stewart,  21  Pa.  St.  322;  Welsh  v.  Cooper y 
supra;  Frantz  v.  Lenhart,  56  Pa.  St.  365;  Deal  v.  Bogue,  20  Id. 
228;  57  Am.  Dec.  702. 

There  is  no  hardship  involved  in  the  application  of  the  rule 
to  this  case,  for  in  good  conscience  he  should  bear  the  conse- 
quences of  an  act  who  caused  or  procured  it  to  be  done. 
Eyder,  and  the  laborers  who  actually  felled  the  trees,  had  no 
interest  in  the  matter  beyond  their  wages,  and  they  did  what 
their  employers  directed,  and  because  they  directed  it.  Their 
employers  claimed  no  title  to  the  land  on  which  the  trees 
were  standing,  but  were  put  in  possession  by  Powell,  under  a 
title  which  he  asserted  was  in  himself;  and  they  directed  the 
trees  to  be  cut,  because  Powell  had  sold  them  as  they  stood 
for  that  very  pui*pose,  and  as  the  legal  and  logical  effect  of 
Buch  sale,  had  said:  "These  trees  are  mine;  I  sell  them  to 
you,  to  cut  down  and  remove,  and  you  must  do  it  within  three 
years."  The  mistake  was  Powell's,  and  out  of  that  mistake 
all  the  consequences  have  come.  He  sold  what  he  did  not 
own,  and  took  pay  for  it.  He  put  his  vendees  on  the  ground 
to  cut  the  trees.  By  his  contract,  he  authorized  and  directed 
the  work  done  under  it,  and  he  has  no  more  reason  in  good 
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conscience  than  he  has  right  at  law  to  object  to  being  held  for 
the  consequences  of  his  own  acts.  If  he  had  not  done  the  acta 
enumerated  in  the  point,  no  trespass  would  have  been  com- 
mitted, and  no  action  would  have  been  brought.  The  point 
should  have  been  affirmed. 

The  judgment  is  now  reversed,  and  venire  facias  de  novo 
awarded.  

CO-TRESPASSKBS  —  WhO  ABB,  AND   THSIU   LIABILITY:    Ktrkwood  V.  MiUeTf 

6  Sneed,  455;  73  Am.  Dec.  134,  and  extended  note  137-149. 

Trsblb  Dahaobs  tob  Tbispass.  —  In  Michigan,  treble  damages  are  puni- 
tory in  their  nature,  and  were  not  designed  to  be  inflicted  in  any  case  not 
involving  something  like  a  willful  wrong:  Michigan  Land  etc  Co.  v.  Deer 
Lake  Co.,  60  Mich.  143. 


PlTTSBUBGH,    CiNOINNATI,    AND    St.  LoUIS   EaILWAT 

Company  v.  Lyon. 

[123  Pennsylvania  State,  140.] 

Railroad  Companies. — QaBsnoN  or  Bbasokablekiess  ov  Bulb  Estab- 
LisHBD  BY  Railroad  Company,  if  the  facts  are  undisputed,  is  a  proper 
one  for  the  court;  but  when  such  reasonableness  depends  upon  the  exist- 
ence of  particular  facts  and  circumstances,  it  is  necessarily  a  question 
for  the  jury,  under  proper  instructions  from  the  court. 

Railroad  Companibs.  —  Rbqxtlation  of  Railroad  Covsahy  is  Unrba- 
SONABLE  AND  VoiD  under  which  the  sale  of  tickets  to  any  regular  stop- 
ping station  of  a  train  is  refused,  or  by  which,  although  a  passenger 
holding  a  through-ticket  may  himself  get  off  at  any  such  station,  he  in 
not  permitted  also  to  remove  his  baggage. 

Any  REaiHiATioN  of  Railroad  Company  that  Deprives  Passenoebs.  of 
the  right  to  stop  and  receive  their  baggage  at  any  regular  station  or 
stopping-place  for  the  train  on  which  they  may  be  traveling  is  necessa- 
rily arbitrary,  unreasonable,  and  illegal. 

MxASXTBE  of  Damages  in  Torts  Committed  through  mistake,  ignorance, 
or  mere  negligence,  is  compensation  only;  but  in  such  as  are  committed 
willfully,  maliciously,  or  so  negligently  as  to  indicate  a  wanton  disregard 
of  the  rights  of  others,  the  jury  are  not  restricted  to  compensation  merely, 
but  may,  if  the  evidence  justifies  it,  award  vindictive  or  exemplary  dam- 
ages. 

Corporations.  — Natural  Persons  may  do  with  Themsblves  and  thbib 
Property  Whatever  is  not  Forbidden,  but  artificial  persons  cannot 
rightfully  do  anything  that  is  not  expressly  or  by  necessary  implication 
permitted  by  the  law  of  their  being. 

Action  on  the  case.    The  facts  appear  in  the  opinion. 

A.  M.  Toddy  for  the  plaintiflF  in  error. 

Jf.  C  Acheaon  and  A.  W.  Acheson,  for  the  defendant  in  error. 
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Stebrett,  J.  One  of  the  questions  presented  for  our  con- 
sideration is,  whether  the  regulation  of  the  railway  company, 
in  conformity  to  which  its  agents  refused  to  sell  plaintiff  below 
a  ticket  to  Birmingham  station,  and  to  check  or  deliver  his 
baggage  there,  is  unreasonable,  and  therefore  unlawful. 

The  facts  upon  which  that  and  subordinate  questions  de- 
pend are  undisputed.  It  appears  from  the  evidence  that  the 
company  has  five  passenger  stations  within  the  corporate  limits 
of  Pittsburgh,  viz.:  Temperanceville,  Point  Bridge,  Birming- 
ham, Fourth  Avenue,  and  Union  Depot,  the  eastern  terminus 
of  the  road.  Birmingham  station,  about  a  mile  south  of  the 
latter,  and  diagonally  across  the  street  from  the  eastern  or  ter- 
minal station  of  the  Pittsburgh  and  Lake  Erie  railroad,  is  a 
regular  stopping-place  for  passenger  trains,  and  admittedly 
the  most  convenient  point  for  transfer  of  passengers  and  bag- 
gage *coming  into  the  city  on  plaintiff  in  error's  road,  and  pro- 
ceeding westward  by  the  Pittsburgh  and  Lake  Erie  road.  In 
March  last,  the  time  between  the  arrival  of  morning  train  on 
the  former  and  departure  of  train  on  the  latter  road  was  about 
twenty-five  minutes,  amply  sufl&cient  to  make  transfer  from 
one  road  to  the  other  at  Birmingham  station. 

At  the  time  above  mentioned,  plaintiff  below  bought  from 
%he  Pittsburgh  and  Lake  Erie  company's  agent  at  Washing- 
ton, Pennsylvania,  a  ticket  for  passage  from  Pittsburgh  to 
New  Orleans.  He  then  applied  to  plaintiff  in  error's  agent  for 
a  ticket  from  Washington  to  Birmingham  station,  intending 
to  proceed  thence  on  his  journey  without  any  delay  at  Pitts- 
burgh; but  being  informed  that  it  would  be  necessary  for  him 
to.buy  a  ticket  to  Union  Depot  station,  he  was  obliged  to  ac- 
cept that  or  nothing.  He  then  requested  that  his  baggage  be 
checked  to  Birmingham  station,  or  so  marked  that  it  could  be 
delivered  to  him  there.  That  was  also  refused,  and  he  then 
notified  the  baggage-master  that  on  arrival  of  train  at  that 
station  he  would  demand  and  expect  to  receive  his  baggage. 
The  demand  was  accordingly  made,  but  it  was  unheeded,  and 
the  trunk  was  carried  to  the  Union  Depot.  The  alternative 
was  thus  presented  of  either  waiting  in  Pittsburgh  until  he 
could  obtain  his  baggage,  or  proceeding  on  his  journey  with- 
out it.  He  chose  the  latter,  stopped  off  at  Cincinnati,  and 
there  awaited  the  arrival  of  his  baggage,  which  by  his  direc- 
tion was  obtained  and  forwarded  after  him. 

The  reasonable  requests  of  plaintiff  below  were  refused  by 
the  company's  agents,  in  obedience  to  previous  orders  from 
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their  official  superiors,  and  not  for  the  purpose  of  intentionally 
subjecting  him  to  the  inconvenience  and  annoyance  that  ne- 
cessarily resulted,  and  which  the  officer  giving  the  order  must 
have  known  would  result  therefrom.  The  orders  that  were 
given  were  not  disavowed  by  the  company.  On  the  contrary, 
it  undertook  to  justify  them  as  a  valid  and  proper  exercise  of 
its  power  to  make  and  enfOTce  reasonable  rules  and  regula- 
tions for  the  transaction  of  its  business. 

In  view  of  the  undisputed  evidence  of  what  occurred, — the 
inconvenience,  annoyance,  and  delay  to  which  plaintiff  below 
was  arbitrarily  and  unnecessarily  subjected,  —  the  learned 
president  of  the  common  pleas  instructed  the  jury  that  the 
regulation  in  question  was  unreasonable  and  invalid.  After 
reciting  the  facts,  he  said, among  other  things:  "The  question 
arises  whether  or  not  selling  tickets  to  a  certain  point,  or  to 
the  city  of  Pittsburgh,  and  allowing  parties  to  get  off  at  any 
of  these  stations  under  a  ticket  which  would  take  them  to  the 
Union  Depot  station,  they  have  a  right  to  lay  down  a  rule  by 
which,  although  the  party  might  get  off  himself,  he  would  be 
compelled  to  go  to  the  Union  station  for  his  baggage.  I  say 
Buch  a  rule  is  unreasonable,  and  one  the  company  had  no  right 
to  make,  and  therefore  the  existence  of  a  rule  of  that  kind  with 
reference  to  passengers  was  a  violation  of  their  duty.  While 
the  inferior  officers  of  the  road  may  be  justifiable  in  obeying 
the  rule,  yet  it  is  such  a  rule  that  the  company  had  no  right 
to  make,  and  they  become  responsible  in  damages  if  they  un- 
dertake to  enforce  it  as  against  passengers.  I  put  it  upon  the 
broadest  ground.  But  there  is  a  narrower  ground  on  which  it 
might  be  put.  It  seems  they  did  allow  parties  not  only  to  get 
oflf  themselves, — because  that  is  unquestioned, — but  they  did 
allow  certain  parties — commercial  travelers,  parties  holding 
thousand-mile  tickets,  and  on  some  other  occasions  other  par- 
ties— to  get  off  and  take  their  baggage  ofif  at  that  point.  But 
it  is  immaterial  whether  or  not  the  party  is  going  by  the  Lake 
Erie  road  or  going  to  Birmingham,  or  wherever  he  may  go;  it 
is  a  question  of  right  so  far  as  the  citizen  is  concerned,"  etc. 

It  is  contended  that  the  above-quoted  instructions,  and 
others  of  like  import,  were  erroneous,  in  that  they  entirely 
withdrew  from  the  consideration  of  the  jury  the  reasonable- 
ness or  unreasonableness  of  the  regulation  under  considera- 
tion, and  disposed  of  it  as  a  question  of  law.  While  this 
position  is  not  without  the  sanction  of  respectable  authority, 
the  better  opinion  appears  to  be  that  the  question  is  generally 
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a  mixed  one  of  law  and  fact.  So  far  as  the  reasonableness  of 
a  given  rule  depends  upon  the  existence  of  particular  facts 
and  circumstances,  it  is  necessarily  a  question  for  the  jury, 
under  proper  instructions  from  the  court;  but  if  the  facts  are 
undisputed,  the  question  is  a  proper  one  for  the  court:  Old 
Colony  R.  R.  Co.  v.  Tripp,  33  Am.  &  Eng.  R.  R.  Cas.  488,  496, 
notes,  and  authorities  there  cited.  As  was  said  in  Vedder  v. 
Fellows,  20  N.  Y.  126,  131,  "there  are  strong  reasons  why  the 
reasonableness  of  railroad  regulations  should  be  submitted  to 
the  court  as  a  question  of  law  rather  than  to  the  jury  as  one 
of  fact.     Ordinarily  jurors  are  not  aware,  nor  can  they  readily 

be  made  aware,  of  all  the  reasons  calling  for  the  rule 

What  one  jury  might  deem  an  inconvenient  rule  another 
might  approve  as  judicious  and  proper.  There  would  be  no 
uniformity." 

The  facts  of  the  case  at  bar  being  undisputed,  it  was  clearly 
the  province  of  the  court  to  say,  as  matter  of  law,  whether  the 
regulation  in  question  was  reasonable  or  not;  and  it  was 
rightly  held  to  be  unreasonable  and  invalid.  It  was  of  such 
an  arbitrary  and  vexatious  character  that  no  tribunal,  court, 
or  jury  could  well  declare  it  otherwise. 

Another  question  is,  whether  the  case,  as  presented  by  the 
evidence,  is  one  in  which  the  jury  should  have  been  restricted 
to  actual  or  merely  compensatory  damages.  We  think  not. 
In  actions  on  contract,  except  promises  to  marry,  the  amount 
recoverable  is  limited  to  the  actual  damages  caused  by  the 
breach,  the  measure  being  the  same  whether  the  defendant 
fails  to  comply  with  his  contract  through  inability  or  will- 
fully refuses  to  perform  it.  But  in  torts  the  rule  is  diflfereut; 
the  motive  of  the  defendant  becomes  material.  In  those  that 
are  committed  through  mistake,  ignorance,  or  mere  negli- 
gence, the  ordinary  rule  is  mere  compensation;  but  in  such 
as  are  committed  willfully,  maliciously,  or  so  negligently  as 
to  indicate  a  wanton  disregard  of  the  rights  of  others,  the  jury 
are  not  restricted  to  compensation  merely.  They  may,  if  the 
evidence  justifies  it,  give  vindictive  or  exemplary  damages, 
such  as  will  not  only  compensate  the  injured  party,  but  at  the 
same  time  tend  to  prevent  a  repetition  of  the  wrong,  either  by 
the  defendant  or  others. 

It  is  claimed  that  the  regulation  complained  of  was  obstruc- 
tive in  its  purpose,  intended  to  prevent  the  transfer  of  passen- 
gers and  there  baggage  from  plaintiff  in  error's  road  to  a  rival 
railroad.     The  fact  may  be  so,  but  it  is  unneccessary  in  thifl 
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case  to  inquire  whether  it  is  or  not.  It  is  enough  to  know 
that  the  traveling  public  have  some  rights,  one  of  which  is 
the  transportation  of  themselves  and  baggage  over  any  of  the 
railroads  of  the  commonwealth,  and  that  includes  the  right  to 
stop  and  receive  their  baggage  at  any  regular  station  or  stop- 
ping-place for  the  train  on  which  they  may  be  traveling.  Any 
regulation  that  deprives  them  of  that  right  is  necessarily 
arbitrary,  unreasonable,  and  illegal.  The  fact  must  not  be 
ignored  that  corporations  are  artificial  persons,  created  for 
specific  purposes,  and  invested  with  such  and  only  such 
powers  as  are  conferred  by  law.  While  natural  persons  may 
do  with  themselves  and  their  property  whatever  is  not  forbid- 
den, artificial  persons  cannot  rightfully  do  anything  that  is 
not  expressly  or  by  necessary  implication  permitted  by  the 
law  of  their  being.  Plaintiff  in  error  was  incorporated  as  a 
common  carrier  of  freight  aad  passengers.  As  such  it  owes  a 
duty  to  the  traveling  public  which  it  cannot  arbitrarily  and 
willfully  ignore. 

It  is  unnecessary  to  further  consider  either  of  the  specifica- 
tions of  error.  The  case  was  correctly  tried,  and  plaintiff  in 
error  has  no  just  reason  to  complain  of  the  result. 

Judgment  aflSrmed.  

Railways.  —  Ruxes  mat  be  Adopted  bt  Cabbiers  ov  FAasENOXKi, 

provided  such  rales  are  reasonable;  as,  for  example,  that  coupons  will  not  b« 
accepted  unless  detached  by  or  in  the  presence  of  the  conductor:  Boston  etc. 
B.  R.  Co.  V.  Chipman,  146  Mass.  107;  4  Am.  St.  Rep.  293,  and  note  294;  or 
that  a  certain  car  shall  be  used  exclusively  by  ladies,  and  gentlemen  accom- 
panied by  ladies:  MemjJua  etc.  R.  R.  Co.  v.  Benson,  85  Tenn.  627;  4  Am.  St. 
Rep.  776;  note  to  CommonweaUh  v.  Power,  41  Am.  Dec.  481 ;  Baaa  v.  Chicago 
etc.  Ry  Co.,  36  Wis.  450;  17  Am.  Rep.  495;  compare  OJdcago  etc.  R'y  Co.  v. 
Williams,  55  111.  185;  8  Am.  Rep.  641.  In  the  absence  of  statutory  pro- 
visions to  the  contrary,  railway  corporations  may  adopt  rules  that  trains 
shall  not  stop  at  designated  stations:  Atdiison  etc.  R.  R.  Co.  v.  Oants,  38  Kan. 
608;  5  Am.  St.  Rep.  780;  Ohio  etc.  R.  R.  Co.  v.  StoartJumt,  67  Ind.  567;  33 
Am.  Rep.  104.  A  regulation  requiring  a  passenger  who  desires  to  stop  over 
to  procure  stop-over  tickets  is  reasonable:  Yorton  v.  Milxoaukee  etc.  R'y  Co., 
64  Wis.  234;  41  Am.  Rep.  23. 

ExEMPLABY  Damages  abe  Recovebable  roB  Gboss  NEauoENCE  and 
»0B  Malicious  Acts:  Seely  v.  AUleri,  61  Pa.  St.  302;  100  Am.  Deo.  642; 
Peoria  Ass'n  v.  Loomis,  20  111.  235;  71  Am.  Dec.  263;  Bamett  v.  Reed,  51 
Pa.  St.  190;  88  Am.  Dec.  574;  Selden  v.  Cushman,  20  Cal.  66;  81  Am.  Deo. 
«3;  Doss  V.  Missouri  etc.  R'y  Co.,  50  Mo.  27;  21  Am.  Rep.  371;  Taylor  v. 
Orand  Trunk  R'y  Co.,  48  N.  H.  304;  2  Am.  Rep.  229;  Meibua  v.  Dodge,  38 
Wis.  300;  20  Am.  Rep.  6;  for  moral  turpitude  in  addition  to  mere  negli- 
gence: Oliio  etc.  R.  R.  Co.  v.  Tindall,  13  Ind.  366;  74  Am.  Deo.  260;  for 
wrongful,  insulting,  and  reckless  acts:  Sotdhern  R.  R.  Co.  t.  Kendrick, 
40  Mias.  374;  90  Am.  Dec.  332;  Ihw  Orleans  etc.  R.  R.  Co.  v.  Statham,  42 
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Miss.  607;  97  Am.  Dec.  478;  Cliiles  v.  Drake,  2  Met.  (Ky.)  146;  74  Am.  Dec. 
406;  Porter  v.  Seller,  23  Pa.  St.  424;  62  Am.  Dec.  341;  Matthews  v.  Warner, 
29  Gratt.  570;  26  Am.  Rep.  396;  Philadelphia  etc.  R'y  Co.  v.  LarUn,  47  Md. 
155;  28  Am.  Rep.  442;  Atlantic  etc.  R'y  Co.  v.  Dunn,  19  Ohio  St.  162;  2  Am. 
Rep.  382;  Palmer  v.  Railroad,  3  S.  C.  580;  16  Am.  Rep.  750;  Cincinnati  etc. 
R.  R.  Co.  V.  Cole,  29  Ohio  St.  126;  23  Am.  Rep.  729.  But  in  the  absence  of 
gross  negligence,  malice,  wrong,  recklessness,  insult,  wantonness,  or  aggra- 
vating circumstances,  the  damages  will  be  limited  to  actual  damages,  and 
punitive  or  exemplary  damages  cannot  be  recovered;  Hurt  v.  St.  Louia  etc 
R'y  Co.,  94  Mo.  255;  4  Am.  St.  Rep.  374;  Heil  v.  Glanding,  42  Pa.  St.  493; 
82  Am.  Dec.  537;  Hoy  v.  OronobU,  34  Pa.  St.  9;  75  Am.  Dec.  628;  Soutliern 
R.  R.  Co.  V.  Kendrick,  40  Miss.  374;  90  Am.  Dec.  332;  Chicago  v.  Martin, 
49  111.  241;  95  Am,  Dec.  5W;  Barnett  v.  Reed,  51  Pa.  St.  190;  88  Am.  Dec. 
574;  and  for  a  general  discussion  of  exemplary  damages,  what  ia,  when  re- 
coverable, etc.,  see  note  to  Stutz  v.  Chicago  etc.  R'y  Co.,  9  Am.  St.  Rep.  769 j 
notes  to  Soutliern  R.  R.  Co.  v.  Kendrick,  90  Am.  Dec.  344;  FretdenJieit  v.  Ed- 
mundson,  88  Id.  144;  Hagan  v.  Providence  etc.  R.  R.  Co.,  62  Id.  379;  Rovoe  v. 
Moaea,  67  Id.  562;  Austin  v.  Wilson,  50  Id.  768;  Merrills  v.  Tariff  Mfg.  Co.^ 
27  Id.  688;  and  principal  case  of  Austin  v.  Wilson,  4  Gush.  273;  50  Am.  Deo. 
766. 

Actual  Damages  Distinguished  from  ExEMPiiABT  Damages,  and 
What  should  be  Included  in  the  Fobmeb  onlt:  Son  r.  Leggett,  61 
Mich.  445;  1  Am.  St.  Rep.  608.  and  note  616. 
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Mabried  Women  —  Estoppel.  —  Proposition  that  married  woman  cannot  be 
estopped  by  her  own  act  is  by  no  means  of  universal  application,  even  as 
between  private  parties. 

Mabbied  Women  —  Estoppel  to  Deny  Validity  of  Decbee.  —  Decree  of 
court  procured  to  be  made  by  married  woman  will  not  be  set  aside  at  her 
instance  after  the  termination  of  her  coverture  on  the  sole  ground  of  her 
want  of  power  to  consent  to  the  decree  by  reason  of  her  coverture,  where 
for  a  long  period  of  time  she  has  enjoyed  the  fruits  of  the  decree,  and 
she  is  the  only  person  who  complains  of  it.  She  is  clearly  estopped  in 
such  case  from  asserting  the  invalidity  of  the  decree. 

Tbusts  —  Reconveyance  of  Trust  Estate  Sustained. — A  single  woman, 
just  prior  to  her  marriage  in  1846,  made  a  deed  of  trust  of  all  her  prop- 
erty to  a  trustee,  for  her  sole  and  separate  use,  without  power  in  her  to 
alien  or  encumber,  but  with  a  power  to  dispose  of  by  will.  In  1849, 
npon  a  bill  or  petition  by  the  trustee,  and  a  concurring  answer  signed  by 
the  cestui  que  trust  and  her  husband,  the  court  decreed  a  reconveyance  to 
the  cestui  que  trust  of  the  entire  property  and  estate,  and  a  deed  of  recon- 
veyance was  accordingly  executed  and  delivered.  In  1887,  after  tlie 
death  of  the  husband,  the  widow  and  former  cestui  que  trust  appealed 
from  the  decree  made  in  1 849,  alleging  that  she  had  no  power  to  consent 
to  it,  being  a  married  woman,  and  that  the  same  was  erroneous.  In 
such  case,  the  appellant  having  reaped  the  full  benefit  and  advantage  of 
the  decree,  made  upon  her  own  request,  and  continued  to  do  so  for  aa 
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imiuterrnpted  period  of  thirty-eight  years,  and  moreover,  as  the  death  of 
her  husband  effected  the  same  result  as  the  decree,  no  judgment  thatth* 
appellate  court  coVild  render  would  re-establish  the  deed  of  trust,  and  re- 
clothe  her  with  the  fettered  estate  which  she  held  under  its  operatioD, 
the  decree  should  not  bo  reversed,  even  if  erroneous. 

R.  B.  Carnahan  and  T.  D.  Camahan^  for  the  plaintiflf  in 
error. 

C.  S.  Fetterman,  for  the  appellees. 

Green,  J.  This  is  a  curious  and  an  extraordinary  case.  The 
appellant  asks  us  to  reverse  a  decree  made  by  the  old  district 
court  of  Allegheny  County  in  the  year  1849,  upon  an  appeal 
which  was  not  taken  until  the  year  1887.  She  claims  that  she 
was  under  the  disability  of  coverture  from  the  time  of  the  de- 
cree until  November  9, 1884,  when  her  husband  died,  and  that 
she  was  entitled  to  five  years  from  the  death  of  her  husband 
within  which  to  take  her  appeal,  under  the  act  of  1791,  be- 
cause the  act  of  1874,  which  limits  the  time  to  two  years,  does 
not  apply  to  cases  in  which  the  judgment  or  decree  was  en- 
tered prior  to  its  passage.*  In  1846,  just  before  her  marriage, 
she  had  made  a  deed  of  trust  of  all  her  property,  real  and 
personal,  to  a  trustee,  to  hold  it  for  her  sole  and  separate  use^ 
without  power  of  alienation  or  encumbrance.  She  had,  how- 
ever, a  power  to  dispose  by  will  of  the  whole  trust  estate.  The 
trustee  accepted  the  trust,  and  performed  its  duties  until,  in 
1849,  when,  by  a  proceeding  in  the  form  of  a  bill  or  petition^ 
and  an  answer,  signed  by  both  the  appellant  and  her  husband, 
in  the  district  court  of  Allegheny  County,  that  court  was  in- 
duced to  and  did  make  a  decree  directing  the  trustee  to  recon- 
vey  to  the  appellant  the  entire  property  and  estate  which  had 
become  vested  in  him  by  virtue  of  the  deed  of  trust.  In  the 
answer,  the  appellant  and  her  husband  describe  themselves 
as  "defendants  in  this  bill,"  and  they  "severally  waive  the 
issuing  and  service  of  a  subpoena,"  and  severally  make  answer 
to  the  bill,  admitting  all  its  averments,  and  formally  consent 
that  the  decree  prayed  for  shall  be  made.  The  decree  was 
made  on  the  same  day — April  28,  1849 — that  the  bill  and 
answer  were  filed j  and  on  the  ninth  day  of  May,  1849,  the 
deed  of  reconveyance  was  executed  and  delivered,  recorded  in 
the  proper  office  on  the  9th  of  June,  1874;  the  entire  estate 
remaining  in  the  hands  of  the  trustee  was  delivered  to  the 
appellant,  the  trustee  retired  from  his  trust,  and  never  after 
performed  any  of  its  duties. 
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The  deed  of  reconveyance  ostensibly  reclothed  the  appellant 
with  the  absolute  ownership  of  the  property  in  question,  so 
that  thereafter  she  was  apparently  vested  with  the  unclogged 
estate  in  fee-simple  in  her  lands  in  the  same  manner  and  with 
the  same  effect  as  she  held  the  same  immediately  prior  to  the 
execution  of  the  deed  of  trust.  It  is  not  possible  to  say  of  the 
decree  which  produced  this  result  that  it  worked  any  injury 
to  the  appellant,  or  to  her  interests  or  rights,  since  it  gave  her 
a  larger  estate  in  her  lands  than  she  held  before  it  was  made. 
She  is  therefore  not  in  the  category  of  ordinary  suitors  in  the 
appellate  courts  who  seek  the  reversal  of  adverse  decrees  made 
in  the  lower  courts  upon  the  ground  that  those  decrees  affect 
their  rights,  interests,  or  estates  injuriously.  Nor  can  she  say 
that  the  decree  in  this  case  was  made  in  opposition  to  her 
indshes.  On  the  contrary,  it  was  made  at  her  instance,  —  by 
her  requirement,  —  upon  the  express  solicitation  of  herself 
and  her  husband,  in  a  formal  and  ceremonious  application  by 
them  both  for  that  very  purpose.  It  is  idle  to  speak  of  the 
proceeding  in  the  district  court  as  a  proceeding  by  the  trustee 
for  his  mere  discharge.  It  was  beyond  all  question  a  proceed- 
ing in  the  interest  of  the  appellant  for  the  specific  purpose  of 
doing  away  with  the  deed  of  trust,  and  of  giving  her  the  abso- 
lute ownership  of  her  estate  instead  of  the  limited  and  re- 
strained interest  which  she  held  under  the  trust.  She  asked 
the  district  court  of  Allegheny  County  to  make  that  decree; 
and  it  was  made  because  she  asked  it.  She  reaped  the  full 
benefit  and  advantage  of  the  decree,  and  continued  to  do  so 
for  an  uninterrupted  period  of  thirty-eight  years, — indeed,  for 
fieveral  years  after  her  disability  of  coverture  was  removed  by 
the  death  of  her  husband.  After  his  death,  she  became  seised 
absolutely  in  fee-simple  of  her  real  estate,  precisely  as  she  was 
before  the  deed  of  trust  was  made. 

The  law  has  now  done  for  her  precisely  that  which  the  de- 
cree of  the  court  did  for  her  if  it  was  a  valid  decree,  and  if  we 
should  now  reverse  that  decree  because  it  was  unadvisedly 
made,  we  would  be  doing  a  vain  and  useless  thing.  We  can- 
not now  restore  the  trust.  No  judgment  that  we  can  now  ren- 
der will  re-establish  the  deed  of  trust,  and  reclothe  her  with 
the  fettered  estate  which  she  held  under  its  operation. 

If  we  should  now  hold  that  the  decree  was  erroneous  be- 
cause her  power  over  the  trust  estate  could  not  be  enlarged 
by  herself  or  by  a  court,  it  would  be  a  mere  brutum  fulmen;  it 
would  accomplish  nothing;  she  would  still  hold  the  estate  in 
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fee-simple,  and  unfettered,  as  well  after  such  a  ruling  by  us. 
as  before.  Practically,  we  would  be  merely  expressing  the 
opinion  that  the  district  court,  in  the  year  1849,  committed 
an  error  in  rendering  a  judgment.  Why  should  we  do  this? 
Is  there  any  reason  appearing  on  this  record  why  we  should 
now  reverse  that  judgment?  Absolutely  none.  It  does  not 
appear  that  any  conveyance  has  been  made  by  her  by  virtue 
of  the  decree,  which  she  desires,  or  which  it  is  her  interest, 
now  to  have  avoided  or  defeated.  So  far  as  this  record  dis- 
closes, she  always  did  hold  her  estate  during  the  life  of  her 
husband;  whether  upon  the  trusts  of  the  deed  or  not  is  imma- 
terial, as  no  practical  question  in  relation  to  that  tenure  i& 
raised,  and  since  his  death  she  holds  it  free  of  the  trust,  not- 
withstanding any  decision  we  may  or  can  make  regarding  it. 
If  her  husband  were  still  living,  and  he  and  she  were  seekiig 
to  restore  the  trust  estate,  we  could  at  least  see  how  a  decree 
of  reversal  might  produce  an  effect  different  from  that  pro- 
duced by  the  decree.  Or  if  she  had*  made  some  conveyance 
of  her  lands  or  a  part  of  them,  and  was  now  seeking  to  in- 
validate it  by  showing  the  invalidity  of  the  decree,  we  could 
of  course  perceive  a  reason  for  asking  our  intervention.  But 
there  is  nothing  of  that  kind  on  this  record.  The  death  of 
appellant's  husband,  in  1884,  is  averred  in  the  history  of  the 
case,  and  not  denied,  and  indeed,  is  essential  to  her  right  of 
appeal  after  the  long  delay  in  its  exercise,  and  as  his  death 
revests  her  as  of  her  former  estate  in  the  lands,  we  are  bound 
to  take  notice  of  the  fact,  and  give  it  its  proper  consequence 
in  the  case.  We  are  therefore  not  made  acquainted  with  any 
matter  of  fact  by  anything  appearing  on  this  record,  which 
either  requires  us  to  interfere,  or  justifies  us  in  reversing  the 
decree  of  the  court  below  in  the  very  extraordinary  circum- 
stances in  which  we  are  asked  to  exercise  our  authority,  and 
that  consideration  alone  is  a  sufficient  reason  for  refusing  to 
do  so. 

But  there  are  other  reasons  equally  cogent.  The  appellant 
is  the  only  person  who  complains  of  the  decree.  But  it  was 
made  because  she  asked  it  to  be  made.  It  was  she  who  pro- 
cured it.  How  can  she  now  ask  us  to  say  that  the  district 
court  committed  error  in  making  a  decree  which  she  herself 
solicited.  She  did  not  say  in  that  court  that  it  was  error  to 
do  so.  She  took  no  exception  to  it  there.  If  she  asked  that 
court  to  make  the  decree,  how  can  she  ask  us  to  unmake  it? 
If  she  were  8v4,  juris  at  that  time,  as  a  matter  of  course  sho 
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■would  not  be  heard  in  error  here.  But  why  should  she  be 
allowed  such  a  privilege  on  account  of  her  coverture?  Mar- 
ried women  have  no  license  to  do  such  unconscionable  and 
unreasonable  things  as  this,  especially  when  they  have  enjoyed 
the  fruits  of  the  judicial  action  they  solicited  and  procured 
for  nearly  half  a  century.  Courts  of  justice  are  not  convenient 
playthings  to  be  used  by  designing  persons  for  their  private 
purposes,  even  though  they  be  married  women.  Such  tri- 
bunals cannot  be  expected  to  stultify  themselves  in  order  to 
gratify  the  wrongful  or  dishonest  purpose  of  a  litigant  be- 
cause she  has  a  husband.  It  must  be  borne  in  mind  that  it 
is  the  decree  of  a  court  that  is  proposed  to  be  set  aside,  and 
not  a  mere  transaction  between  private  parties.  But  even  as 
between  private  parties,  the  proposition  that  a  married  woman 
■cannot  be  estopped  by  her  own  act  is  by  no  means  of  universal 
application. 

In  Couch  V.  Sutton,  1  Grant  Cas.  114,  we  held  that  a  married 
woman  may  be  estopped  from  claiming  under  an  unrecorded 
xieed,  if  she  sees  one  in  possession,  and  making  valuable  im- 
provements, under  a  title  that  is  good  against  any  other  title 
that  she  may. have,  and  he  has  no  notice  or  knowledge  of  her 
title  under  such  deed.  In  McCullough  v.  Wilson,  21  Pa.  St. 
436,  We  held  that  though  a  mortgage  by  husband  and  wife 
were  invalid  as  to  the  interest  of  the  wife,  and  a  judgment 
thereon  invalid  for  want  of  description  of  the  premises,  yet 
after  levari  facias  and  alias  levari  facias  issued  thereon  de- 
€cribing  the  premises,  if  the  husband  and  wife  procure  a  per- 
«on  to  purchase  the  mortgage,  they  and  their  heirs  are  estopped 
from  denying  the  validity  of  the  mortgage  and  judgment 
thereon,  and  are  concluded  by  a  sheriff's  sale  of  the  premises 
under  such  proceedings.  Lowrie,  J.,  in  delivering  the  opin- 
ion, said :  "May  a  married  woman  thus  bind  herself  by  acting 
with  her  husband?  Why  not?  The  fact  that  she  can  be  sued 
with  her  husband  entitles  her,  with  him,  to  do  all  proper  acts 
relative  to  the  defense  of  her  rights  that  are  involved  in  the 
suit.  It  was  proper  for  her  interests  that  she  and  her  hus- 
band should  make  an  arrangement  for  time  in  order  to  pre- 
vent a  sacrifice  of  her  property.  Both  are  therefore  bound  to 
all  the  consequences  of  the  arrangement." 

In  Fryer  v.  Rishell,  84  Pa.  St.  521,  we  decided  that  where  a 
married  Woman  has  received  full  consideration  for  her  assign- 
ment of  a  balance  due  her  on  a  sale  Of  her  separate  estate, 
and  by  her  own  act  has  disabled  herself  from  restoring  the 
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consideration,  equity  will  not  permit  her  to  repudiate  the  as- 
signment on  the  ground  that  she  had  not  acknowledged  the 
eame.  Mercur,  J.,  in  the  course  of  the  opinion,  said:  '*  When 
a  married  woman  asks  to  be  relieved  from  her  contract,  equity 
requires  that  the  rights  of  the  other  party  shall  be  regarded. 
In  strict  law  a  married  woman  has  no  power  alone  to  give  a 
valid  bond  and  mortgage  to  secure  the  payment  of  purchase- 
money  on  real  estate  which  she  has  bought,  yet  when  neces- 
sary to  prevent  great  injustice  they  will  be  enforced  in  equity 
according  to  the  necessities  of  common  justice:  Glassy.  War- 
wick, 40  Pa.  St.  140;  80  Am.  Dec.  566."  In  Brown's  Appeal,  94 
Pa.  St.  362,  a  married  woman  loaned  money  to  her  husband  out 
of  her  personal  estate,  and  as  security  therefor  took  a  judg- 
ment in  the  name  of  a  trustee.  To  enable  her  husband  to  ob- 
tain a  new  loan,  she  certified  in  writing,  with  the  assent  of  her 
husband,  that  the  judgment  to  secure  this  new  loan  should 
take  precedence  of  her  judgment.  This  certificate  was  entered 
on  the  record  and  attested  by  her  husband,  and  the  loan  was 
then  made  and  the  judgment  given.  The  husband's  real  estate 
was  sold  at  sherifi''s  sale,  and  in  distributing  the  proceeds, 
held,  that  this  certificate  was  an  executed  contract,  and  oper- 
ated as  an  immediate  and  unconditional  release  of  her  prior 
right  of  lien  to  the  amount  of  the  new  judgment,  and  she  could 
not  repudiate  it  on  the  ground  that  she  was  a  feme  covert. 

In  PowelVs  Appeal,  98  Pa.  St.  403,  we  held  that  a  married 
woman  may  at  her  husband's  request  execute  to  him  a  valid 
and  efiectual  release  of  a  legacy  charged  upon  land  whereof 
be  is  seised,  without  his  joinder  and  without  a  separate  ac- 
knowledgment. Where  there  is  no  consideration  for  such  a 
release,  and  the  married  woman  does  not  intend  the  same  as  a 
gift,  it  is  invalid  as  to  her  husband,  and  as  to  such  of  his 
creditors  as  stand  on  his  footing.  As  to  such  of  her  husband's 
creditors  as  have  advanced  their  money  subsequent  to  the  exe- 
cution of  the  release  with  knowledge  thereof,  and  on  the  faith 
of  the  same,  the  married  woman  will  be  estopped  from  deny- 
ing its  validity.  In  Orim's  Appeal,  105  Pa.  St.  385,  we  said, 
Clark,  J.:  "A  married  woman  should  be  held  to  the  observ- 
ance of  that  good  faith  in  her  dealings  with  the  world  to  which 
others  are  bound;  her  protection  is  for  the  prevention  of  fraud; 
she  should  not  thereby  be  enabled  with  impunity  to  defraud 
others." 

Without  continuing  these  citations,  it  is  enough  to  say  that 
this  appellant  was  competent  to  appear  in  the  district  court 
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jointly  with  her  husband  and  ask  for  the  decree  that  wa» 
made  revesting  her  estate  in  her  lands  in  herself  absolutely. 
It  was  not  a  decree  divesting  her  of  any  estate,  but  increasing 
that  which  she  already  held.  It  was  not  to  her  disadvantage, 
but  to  her  benefit,  to  have  this  done.  Our  refusal  to  disturb 
that  decree  is  not  divesting  her  of  her  title  by  way  of  estoppel, 
and  hence  the  cases  which  hold  that  a  married  woman  cannot 
be  deprived  of  her  title  to  land  by  estoppel  are  not  applicable. 
There  is  therefore  no  reason  arising  out  of  that  doctrine  why 
we  should  now  convict  the  district  court  of  error,  at  the  in- 
stance of  the  appellant,  in  making  a  decree  almost  forty  years 
ago  which  she  herself  asked  and  induced  that  court  to  make. 
If,  however,  as  matter  of  fact,  she  availed  herself  of  that  de- 
cree, and  made  sales  or  mortgages  of  her  lands  by  virtue  and 
upon  the  faith  of  it,  and  obtained  money  from  such  purchasers 
or  mortagees,  which  she  has  never  restored,  but  still  holds, 
then  there  is  the  strongest  possible  reason  why  we  ought  not 
to  reverse  that  decree  at  this  late  date  upon  her  application. 
Such  purchasers  or  mortgagees  are  not  parties  to  this  proceed- 
ing; they  are  not  before  us  and  have  had  no  hearing;  and  it 
would  be  a  judicial  outrage  to  deprive  them  of  their  titles  with- 
out notice,  without  a  trial,  and  without  their  having  a  day  in 
court,  upon  the  mere  application  of  their  grantor,  who  has 
taken  their  money  by  means  of  the  very  decree  she  now  seeks 
to  avoid.  That  which  we  are  asked  to  do  is  a  gross  anomaly, 
to  wit,  to  reverse  the  decree  of  a  lower  court  at  the  instance  of 
the  party  who  procured  it  to  be  made.  The  anomaly  is  still 
more  gross  because  of  the  fact  that  the  decree  is  not  injurious 
to  the  appellant,  but  beneficial,  increasing  and  enlarging  her 
estate,  and  in  no  sense  diminishing,  injuring,  or  impairing  it. 
No  reason  founded  upon  any  possible  injury  to  her  for  such 
extraordinary  action  on  our  part  appears  upon  the  record. 
She  has  acquiesced  in  the  decree  for  nearly  forty  years,  and  we 
can  imagine  no  possible  reason  of  an  honest,  equitable,  or 
legitimate  character  for  our  taking  such  a  step.  We  can  very 
easily  understand  how  a  reversal  of  this  decree  now  may  oper- 
ate to  the  great  injury  of  innocent  persons  who  are  not  before 
us,  and  who  may  have  acted  upon  the  faith  of  the  decree;  and 
this  consideration  admonishes  us  that  we  ought  upon  no  ac- 
count to  interfere  with  the  existing  state  of  things,  except  upon 
the  most  extreme  and  urgent  cause.  As  no  such  cause  is  shown, 
we  decline  to  interfere.  There  can  be  no  question  that  the 
district  court  had  jurisdiction  of  the  subject-matter,  and  if 
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there  was  any  objection  as  to  the  form  of  the  proceeding,  the 
appellant  alone  is  responsible  for  it,  and  cannot  now  be  heard 
to  aver  her  own  wrong  in  this  respect. 

Decree  aflBrmed,  and  appeal  dismissed  at  the  cost  of  the  ap- 
pellant.   

Makkied  Women  —  Estoppel.  —  The  Doctbine  or  E^ofpel  Appliu 
TO  Mabbieo  Women  as  to  all  acts  performed  by  them  siuce  the  adoption  of 
the  South  Carolina  constitution  of  1868:  Crenalutw  v.  Julian,  26  S.  C.  283;  4 
Am.  St.  Rep.  719.  For  the  general  doctrine  of  estoppel  as  applied  to  mar- 
ried women,  see  Keen  v.  Coleman,  39  Pa.  St.  299;  80  Am.  Dec.  524,  and  not« 
625;  McHenry  v.  Day,  13  Iowa,  445;  81  Am.  Dec.  438;  Dann  v.  Cudney,  13 
Mich.  239;  87  Am.  Dec,  755,  and  note;  Hodges  v.  Poieell,  %  N.  C.  &i;  60 
Am.  Rep.  401,  and  note.  A  married  woman  is  estopped  from  denying  her 
positive  representations  made  to  a  mortgagee,  who,  acting  in  good  faith,  and 
having  no  knowledge  that  the  facts  stated  are  untrue,  is  induced  thereby  te 
take  a  mortgage  upon  her  real  estate:  Lane  v.  Schlemmer,  114  Ind.  296;  6 
Am.  St.  Rep.  621;  but  in  North  Carolina  it  has  been  decided  that  unless  there 
ia  an  element  of  fraud  in  a  married  woman's  conduct  or  representations,  eh* 
will  not  be  estopped  by  a  contract:   Wethcrsbee  v.  Farrar,  97  N.  C.  106. 


McIntyre  v.  MoIntybb. 

[123  Pennstlvania  State,  829.J 
WiLia  —  CoNSTBUonoN  —  Pbboatory  Bequest.  —  A  will  proved  prior  t* 
the  Pennsylvania  wills  act  of  1833  contained  an  introductory  paragraph, 
which  provided:  "And  to  such  worldly  estate  wherewith  it  hath  pleased 
God  to  intrust  me,  I  dispose  of  the  same  in  the  following  manner."  In 
a  subsequent  clause  was  a  devise  us  follows:  "I  will  and  bequeath  to 
my  daughter,  Mary  McIntyre,  the  one  half  of  the  land  that  I  possesa 
above  the  road,  that  is,  the  north  end.  She  will  not  have  power  to  seU, 
but  may  leave  the  same  to  her  children."  In  such  case,  the  first  sen* 
tence  of  this  clause,  construed  in  connection  with  the  introdactory 
paragraph,  passes  a  fee,  unaffected  by  the  attempted  restraint  upon 
alienation  contained  in  the  second  sentence  of  said  clause;  and  the  addi- 
tional words  of  the  second  sentence,  "but  may  leave  the  same  to  her 
children,"  are  precatory  only,  and  not  obligatory,  and  so  cannot  defeat 
the  otherwise  operative  effect  of  the  devise. 

Case  stated  in  ejectment,  wherein  J.  McIntyre  and  R.  Mc- 
Intyre, by  his  committee,  were  plaintiffs,  and  Mary  Ann, 
Joseph,  Sarah,  Isabella  H.,  and  D.  R.  McIntyre  were  defend- 
ants. James  Boyle  died  in  1830,  leaving  a  last  will,  dated 
January  4,  1830,  probated  July  24,  1830,  by  which  the  land 
in  dispute  was  devised  to  his  daughter,  Mary  McIntyre,  who, 
having  occupied  the  land  during  her  lifetime,  died  in  1881, 
having  devised  all  her  estate  to  her  three  daughters,  the  de- 
yfendants  Isabella,  Mary  Ann,  and  Sarah,  but  without  making 
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any  description  of  the  real  estate  or  reference  to  the  power 
•given  her  in  the  will  of  James  Boyle,  the  material  provisions 
of  which  appear  in  the  opinion.  At  the  time  of  her  death, 
Mrs.  McIntyre  left  surviving  her  seven  children,  two  being 
ithe  plaintiffs  named,  and  five  being  the  defendants  named; 
•^Iso  two  grandchildren,  the  children  of  a  deceased  son,  who 
were  not  parties  to  the  suit.  The  defendants  were  in  posses- 
eion,  and  refused  to  recognize  the  plaintiffs  as  tenants  in 
common  of  the  land,  and  also  refused  to  allow  them  to  par- 
ticipate in  the  rents  and  profits.  The  court  below  found  that 
the  plaintiffs  were  entitled  to  the  undivided  two  eighths  of  the 
/land.  The  defendants  assigned  as  error:  1.  In  ruling  that 
'vthe  children  of  the  deceased  brother  were  entitled  to  one 
;!6hare;  2.  In  entering  judgment  for  the  plaintiffs  for  the  un- 
'divided  two  eighths  of  the  land,  instead  of  two  sevenths,  as 
vagreed  on  in  the  case  stated. 

R.  A.  Balph  and  James  Balphj  for  the  plaintiffs  in  error. 

Alexander  M.  Watson,  Thomas  M.  Marshall^  and  A.  M.  Imhriey 
ibr  the  defendants  in  error. 

Green,  J.  The  will  of  James  Boyle,  having  been  proved 
■prior  to  the  passage  of  the  wills  act  of  1833,  must  be  inter- 
preted in  accordance  with  the  law  as  it  was  then  established. 
In  the  case  of  Schriver  v.  Meyer,  19  Pa.  St.  87,  57  Am.  Dec. 
634,  construing  a  will  executed  in  1831,  we  held  that  where 
the  testator  preceded  his  devise  by  the  words,  "As  to  such 
■worldly  estate  wherewith  it  hath  pleased  God  to  bless  me  in 
this  life,  I  give  and  dispose  of  the  same  in  the  following  man- 
ner," he  thereby  evinced  such  an  intent  to  dispose  of  his  en- 
tire estate  in  his  lands  as  to  pass  a  fee-simple  estate  in  lands 
-devised  without  words  of  inheritance.  This  case  was  followed 
•by  the  same  ruling  in  Wood  v.  Hills,  19  Pa.  St.  513.  In  the 
will  of  James  Boyle,  the  introductory  words  are:  "And  to 
euch  worldly  estate  wherewith  it  hath  pleased  God  to  intrust 
tne,  I  dispose  of  the  same  in  the  following  manner."  To  these 
-words  the  foregoing  decisions  are  directly  applicable,  and  the 
testator's  apparent  intent  is  fortified  by  a  consideration  of  the 
other  parts  of  his  will.  He  gives  all  his  estate  to  his  wife 
xiuring  her  life,  and  then  disposes  of  it  in  detail  to  various 
legatees  and  devisees.  In  the  sixth  clause,  he  directs  as  fol- 
lows: "I  will  and  bequeath  to  my  daughter,  Mary  McIntyre, 
the  one  half  of  the  land  that  I  possess  above  the  road;  that  is, 
"ihe  north  end.    She  will  not  have  power  to  sell,  but  may  leave 
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the  same  to  her  children."  The  first  sentence  of  this  clause 
undoubtedly,  in  connection  with  the  introductory  words,  gives 
a  fee  to  Mary.  It  is  equally  clear  that  the  attempted  restraint 
upon  alienation  contained  in  the  first  part  of  the  second  sen- 
tence is  void,  as  being  in  conflict  with  the  fee  given  by  the 
preceding  sentence.  The  only  remaining  question  is  as  to 
the  efi'ect  of  the  additional  words  of  the  second  sentence,  "but 
may  leave  the  same  to  her  children."  Do  these  words  reduce 
the  estate  of  Mary  from  a  fee  to  a  life  estate,  with  a  power  of 
appointment  to  her  children?  If  the  words  were  imperative, 
if  the  word  "shall"  were  used  instead  of  the  word  "may," 
there  would  be  great,  perhaps  controlling,  force  in  the  propo- 
sition that  the  words,  taken  together,  were  so  indicative  of  an 
intent  to  limit  Mary's  interest  to  a  life  estate  that  we  would 
be  obliged  to  hold  that,  both  before  and  after  the  act  of  1833, 
her  interest  was  a  life  estate  only.  But  when  the  testator 
Bays  simply  that  she  may  leave  the  land  to  her  children,  and 
does  not  say  that  she  may  not  leave  it  in  any  other  way,  we 
cannot  say  that  he  does  anything  more  than  merely  express  a 
hope  or  desire  that  she  may  so  leave  it. 

It  seems  to  us  the  word  "may"  is  precatory  only,  and  not  ob- 
ligatory, and  if  so,  it  cannot  defeat  the  otherwise  operative  effect 
of  the  devise.  In  PennocFs  Estate,  20  Pa.  St.  268,  59  Am. 
Dec.  718,  a  testator,  after  directing  the  payment  of  his  debts, 
provided  as  follows:  "Item,  I  will  and  bequeath  unto  my  dear 
wife,  Martha  Pennock,  the  use,  benefit,  and  profits  of  all  my 
real  estate  during  her  natural  life;  and  also  all  my  personal 
estate  of  every  description,  including  ground-rents,  bank  stock, 
bonds,  notes,  book  debts,  goods,  and  chattels,  absolutely;  hav- 
ing full  confidence  that  she  will  leave  the  surplus  to  be  divided 
at  her  decease  justly  amongst  my  children."  We  held  that 
the  absolute  ownership  of  the  personal  estate  was  given  to  the 
widow,  and  that  no  trust  in  favor  of  the  children  was  created 
by  the  precatory  words.  The  widow  having  left  a  will  dis- 
posing of  her  estate  without  reference  to  the  will  of  her, 
husband,  and  providing  for  but  three  of  her  seven  children, 
that  disposition  was  sustained  by  this  court  in  a  most  exhaust- 
ive opinion  by  Lowrie,  J.  He  reviewed  the  ancient  equity 
doctrine  of  the  English  chancery  by  which  trusts  were  some- 
times founded  upon  mere  precatory  words,  and  showed  that 
it  was  not  the  law  in  Pennsylvania,  and  was  fading  out  in 
England 

In  Burt  V.  Herron^s  ExWs^  66  Pa.  St.  400,  we  held  again  that 
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mere  precatory  words  will  not  convert  a  legatee  or  devisee  of 
an  absolute  gift  into  a  trustee,  unless  it  affirmatively  appears 
they  were  intended  to  be  imperative,  and  the  distinction  was 
pointed  out  between  such  words  and  those  which  express  a 
desire  or  request  as  to  the  direct  disposition  of  the  estate. 

Kinter  v.  Jenks,  43  Pa.  St.  445,  is  another  instance  in  which 
a  devise  to  a  wife  with  the  expression  of  a  confidence  that  she 
would  dispose  of  it  amongst  the  children,  was  held  to  give  her 
an  absolute  estate  with  an  unrestrained  power  of  disposition, 
and  not  a  mere  life  estate  with  a  power  of  appointment  to  the 
children.  Biddle^s  Appeal,  80  Pa.  St.  259,  also  illustrates  the 
absolute  power  of  a  wife  over  a  fund  which  she  was  to  use  in 
the  maintenance  and  education  of  the  testator's  children,  but 
without  liability  to  account. 

Returning  to  the  present  case,  we  repeat  that  we  can  only 
regard  the  devise  of  James  Boyle  to  his  daughter  Mary  as  an 
absolute  devise  of  the  land  in  question,  accompanied  with  a 
void  restraint  upon  alienation,  and  the  expression  of  a  permis- 
sion to  leave  the  land  to  her  children,  but  without  the  prohibi- 
tion of  any  other  disposition  she  might  choose  to  make.  This 
being  so,  the  devise  to  her  three  daughters  passes  to  tbem  the 
whole  estate  in  the  land,  and  the  plaintiffs  are  not  entitled  to 
any  part  of  it. 

Judgment  reversed,  and  judgment  is  now  entered  for  the 
defendants,  with  costs.  

Wills — Restriction  ov  Alienation. — There  never  has  been  a  time 
nnce  the  statute  quia  emptores  when  a  restriction  in  a  conveyance  of  a  vested 
estate  in  fee-simple,  in  possession,  or  remainder,  against  selling  for  a  partic- 
ular period  of  time  was  valid  by  the  common  law,  and  a  condition  or  re- 
striction which  would  suspend  all  power  of  alienation  for  a  single  day  is 
inconsistent  with  the  estate  granted,  unreasonable,  and  void:  Mandelhaum 
V.  McDowell,  29  Mich.  78;  18  Am.  Rep.  61.  Conditions  in  restraint  of  alien- 
ation are  to  be  strictly  construed,  as  they  are  against  the  policy  of  the  law: 
Brothers  v.  McCurdy,  36  Pa.  St.  407;  78  Am.  Dec.  388. 

Wills  —  Precatory  Words.  —  Where  a  testator  gave  and  bequeathed  all 
his  property  to  his  wife,  "  only  requesting  her,  at  the  close  of  her  life,  to 
make  such  disposition  of  the  same  among  my  children  and  grandchildren  as 
shall  seem  to  her  good,"  the  gift  to  the  wife  was  absolute:  Foose  v.  Whit' 
more,  82  N.  Y.  405;  37  Am.  Rep.  572.  And  in  Maryland,  where  a  testator 
provided  as  follows:  "It  is  my  will  and  desire,  and  I  hereby  devise  and  be- 
queath all  my  property,  real  and  personal  and  mixed,  to  my  dear  wife,  E.  A., 
and  her  heirs  and  assigns  forever,  and  it  is  my  request  and  desire  that  my 
said  wife  should,  by  last  will  and  testament,  devise  and  bequeath  all  of  said 
property  at  her  death  remaining  in  her  possession  to  my  friends  B.  W.  and 
E.  W.,  their  heirs  and  assigns  forever,  share  and  share  alike," — no  trust  was 
created,  and  E.  A.'s  estate  was  absolute:   Williams  v.  Worthington,  49  Md. 
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572;  33  Am.  Rep.  2S6.  But  in  Wisconsiu,  where  a  testator  gave  all  hia  real 
and  personal  property  to  his  wife,  her  heirs  and  assigns  forever,  "having  full 
oonfidence  in  my  said  wife,  and  hereby  request  that  at  her  death  she  will 
divide  equally  between  my  sons  and  daughters  all  the  proceeds  of  my  said 
property,  real  and  personal,  hereby  bequeathed,"  the  wife  took  a  life  estate 
only,  with  a  remainder  in  trust  for  the  children:  Ktiox  v.  Kitox,  59  Wis.  172; 
48  Am.  Rep.  487.  For  the  general  doctrine  of  precatory  words  cre- 
ating what  are  called  precatory  trusts,  see  note  to  Kiuxc  v.  Knox,  48  Am. 
Rep.  494^99;  Noe  v.  Kern,  93  Mo.  367;  3  Am.  St.  Rep.  544,  and  note  648; 
Anderson  v.  Hammond,  2  Lea,  281;  31  Am.  Rep.  612.  Effect  of  a  prec> 
atory  paper  accompanying  a  bequest  of  personalty:  Magooluin's  Appeal,  117 
Pa.  St.  238;  2  Am.  St.  Rep.  660.  Compare  the  case  of  PMUpa  v.  PhaUpt, 
112  N.  Y.  197;  8  Am.  St.  Rep.  737;  note  to  Harrison  v.  Harruon,  44  Am. 
Dec.  372-379. 
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Nbouoknoe.  —  It  13  Dctt  or  Property  Owner  Who  Maiktaiks  Coal- 
hole IS  CiTT  Sidewalk  in  front  of  his  premises  to  exercise  reasonable 
care  and  diligence  in  keeping  it  safe  and  secure,  such  owner  being  bound 
to  know  that  persons  will  pass  and  repass,  and  step  upon  the  cover  with- 
out apprehending  danger,  not  only  in  the  daytime,  but  also  in  the  night- 
time. 

NSOLIQENCE.  —  To  CHARGE  PROPERTY  OWNER  WITH  NOTIOE  Ot  DEVEOnVI 

Condition  of  Coal-hole  which  he  maintains  in  a  city  sidewalk  in  front 
of  his  premises,  it  is  not  necessary,  in  order  to  affect  him  with  negli- 
gence, that  the  defect  should  be  so  notorious  as  to  be  evident  to  all 
pedestrians  passing  in  the  immediate  neighborhood.  Whether  the  cover 
was  made  and  adjusted  in  a  way  that  was  reasonably  safe  and  secure  ia 
a  question  for  the  jury. 

Nboligenoe.  —  It  IS  Duty  of  Pedestrian  upon  Public  Highway  to  Usb 
reasonable  care  for  his  own  safety,  and  to  avoid  an  open  or  apparent 
danger;  but  as  the  cover  of  a  coal-hole  in  a  sidewalk  constitutes  a  part 
of  it  for  persons  to  tread  upon,  a  passer-by  is  not  guilty  of  contributory 
negligence  in  failing  to  exercise  that  critical  care  which  would  involve  a 
particular  examination  of  its  structure  and  adjustment  before  stepping 
upon  it. 

NsoLiOENOE  —  Independent  Contraotor.  —  Where  a  blacksmith  is  em- 
ployed by  a  property  owner  to  secure  the  cover  over  a  coal-hole  which 
the  latter  maintains  in  a  sidewalk  in  front  of  his  premises,  the  former, 
being  subject  to  the  direction  and  control  of  his  employer,  and  liable  to 
be  dismissed  at  any  stage  of  the  work,  is  not  to  be  regarded  as  an  inde- 
pendent contractor,  for  whose  negligence  the  property  owner  would  not 
be  liable. 

Nbglioenob  —  Proximate  Cause.  —  In  action  for  damages  for  personal 
injury  sustained  by  the  plaintiff  through  the  alleged  negligence  of  the 
defendant,  resulting  in  a  wound  in  which  erysipelas  developed  in  a  few 
days  from  occult  causes  not  attributable  to  treatment,  improper  habits, 
or  peculiar  constitutional  tendencies,  it  is  not  error  to  instruct  the  jury 
that  even  if  the  erysipelas  was  not  the  immediate  result  of  the  injury,  it 
might  nevertheless  be  regarded  as  part  of  the  injury  itself. 
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D.  T.  Watson  and  A.  U.  Clarke,  for  the  plaintififB  in  error. 

Thomas  M.  Marshall,  Jr.,  and  A.  M.  Imbrie,  for  the  defend- 
ant in  error. 

Clauk,  J.  This  Buit  was  brought  to  recover  damages  for  a 
pcrnonal  injury  sustained  by  the  plaintiff  from  falling  into  a 
coal-hole  in  front  of  defendant's  premises  on  Ninth  Street,  in 
tijo  city  of  Pittsburgh,  on  April  10, 1886.  The  opening  was  in 
the  sidewalk  of  a  public  street,  in  a  populous  and  much-fre- 
quented portion  of  the  city,  and  was  used  for  the  defendant's 
private  convenience.  It  was  his  duty,  therefore,  to  exercise  rea- 
sonable care  and  diligence,  not  only  in  making  but  in  keep- 
ing it  safe  and  secure.  He  was  bound  to  know  that  persons 
would  pass  and  repass  on  this  pavement,  not  only  in  daytime, 
but  in  the  night-time  also,  and  that  as  the  opening  was  in  the 
center  of  the  sidewalk,  they  would,  without  apprehending 
danger,  stop  upon  the  cover  which  he  placed  over  it.  It  is 
quite  certain  that  this  cover  was  not  secure,  or  it  would  not 
have  turned;  and  the  jury  has  found  that  its  insecure  condition 
wuH  owing  to  the  defendant's  want  of  due  diligence  and  care 
concerning  it.  It  is  absurd  to  say  that,  in  order  to  charge  the 
owner  of  the  premises  with  notice,  "the  defect  must  be  so  no- 
torious as  to  be  evident  to  all  pedestrians  passing  in  the  im- 
mediate neighborhood."  Whether  the  cover  was  made  and 
adjusted  in  a  way  that  was  reasonably  safe  and  secure  was  for 
the  jury,  and  that  question  was  fairly  submitted. 

Was  the  plaintiff  guilty  of  contributory  negligence?  Upon 
a  careful  examination  of  the  whole  case,  we  find  no  evidence 
to  justify  any  such  inference.  The  following  extracts  from 
the  testimony  of  Mr.  Ilollister  are  quoted  and  relied  upon  as 
tending  to  show  contributory  negligence  on  his  part.  He 
says: — 

"The  pavement  was  apparently  all  right;  I  was  going 
along,  and  I  stopped  on  this  coal-hole  cover,  which  went  out 
in  front  of  mo,  and  I  went  in.  It  was  done  so  quickly  I  could 
not  toll  how  it  went  out;  it  either  slipped  from  not  being 
properly  placed  on,  or  else  it  turned, — one  of  the  two." 

"Q.  Did  you  notice  this  coal-hole  covering  at  all  before  you 
stepped  on  it?  A.  I  noticed  it  as  any  man  would  notice  any- 
thing along  the  street. 

"Q.  Was  there  anything  apparently  wrong  with  it?  A.  No, 
sir;  it  was  apparently  all  right,  or  I  should  not  have  stepped 
on  it. 
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"  Q.  So  far  as  you  could  tell,  it  was  resting  properly  in  the- 
rim  that  supported  it?  A.  I  don't  look  down  to  know  that  in. 
regard  to  every  coal-hole  I  come  to. 

"  Q.  If  it  had  been  displaced  you  probably  would  have  no- 
ticed it?  A.  I  might  have  noticed  it,  and  might  not;  it  i» 
evident  I  did  not  notice  it;  it  is  evident  it  was  displaced,  and. 
I  did  not  notice  it. 

"Q.  Of  course  you  have  no  knowledge  of  it  further  thaav 
'that  it  let  you  down?  A.  That  is  all.  I  looked  at  it  as  it 
I  lay  there  to  see  what  had  been  the  cause  of  my  going  in  there, 
'and  found — I  saw  there  were  pieces  attached  to  it — little 
pieces  of  iron — three  of  them,  I  think  —  attached  to  the  side 
of  it;  the  front  side  had  none  attached,  and  it  was  the  front* 
side,  towards  Penn  Avenue,  I  stepped  on;  my  impression  was,. 
it  was  slightly  displaced,  and  as  I  stepped  on  it,  it  revolved 
on  these  two  places,  and  went  in  front  of  me  and  let  me  in." 

It  is  the  duty  of  every  pedestrian  upon  a  public  highway  to 
,use  reasonable  care  for  his  own  safety,  and  to  avoid  an  open 
lor  apparent  danger.  But  as  the  cover  was  placed  in  tha 
pavement  as  a  part  of  it  for  persons  to  tread  upon,  it  is  plaim 
that  Hollister  was  not  bound  to  exercise  that  critical  and  ex- 
treme care  which  would  involve  a  particular  examination  of. 
its  structure  and  adjustment  before  stepping  upon  it.  He  had 
a  right  to  assume  that  not  only  the  public,  but  private  owners,, 
had  performed  their  duty,  unless  there  was  something  reason- 
ably apparent  to  give  him  notice,  or  cause  some  apprehensioa 
of  danger,  when,  of  course,  a  greater  degree  of  care  would  besi 
required;  and  there  is  not  the  slightest  proof  that  he  had  an^ 
such  warning. 

Farrell  was  not  an  independent  contractor;  he  was  a  mer^ 
servant;  he  was  subject  to  the  direction  and  control  of  Dick- 
son, and  might  have  been  dismissed,  and  another  person  em- 
ployed, at  any  stage  of  the  work. 

Although,  according  to  the  testimony  of  the  medical  ex- 
perts, erysipelas  is  not  a  necessary  consequence  of  such  &m 
injury,  yet  it  is  conceded  that  in  frequent  instances  it  does* 
follow  flesh-wounds.  The  causes  which  produce  erysipela* 
would  seem  to  be  obscure;  the  modern  theory  is,  that  ery- 
sipelas is  the  result  of  some  specific  poison  which  enters  the- 
system  through  the  exposure  of  a  wound;  but  the  nature  of 
this  poison,  and  the  conditions  under  which  it  operates,  are 
not  well  understood.  The  disease  was,  however,  a  develop- 
ment which  might  fairly  have  been  anticipated  as  a  result  of 


536  Dickson  v.  Hollister.  [Penn. 

the  injury;  and  as  in  this  instance  the  disease  developed  in 
the  wound,  it  was  a  reasonable  inference  of  the  jury  that  if 
there  had  been  no  wound  there  would  have  been  no  erysipelas. 
There  is  no  intimation  that  erysipelas  intervened  from  any 
want  of  care  or  skill  on  part  of  Dr.  Orr,  or  that  proper  pre- 
cautions were  not  taken  by  the  use  of  antiseptics,  etc.,  in  the 
treatment  of  this  wound.  On  the  contrary,  it  is  conceded 
that  the  disease,  if  not  the  necessary  and  usual  result,  fre- 
quently occurs  in  such  cases.  The  negligence  of  the  defend- 
ant may  therefore  be  regarded,  not  only  as  the  direct  cause  of 
the  wound,  but  of  the  disease,  which,  from  occult  causes  not 
attributable  to  treatment,  improper  habits,  or  peculiar  consti- 
tutional tendencies,  frequently  develops  from  personal  injuries. 
It  was  in  this  view  of  the  case  the  court  instructed  the  jury 
that  even  if  the  erysipelas  was  not  the  immediate  result  of  the 
injury,  it  might,  nevertheless,  be  regarded  by  the  jury  as  part 
of  the  injury  itself.  Nothing  intervened  to  produce  this  dis- 
ease other  than  might  have  been  fairly  anticipated  as  the 
direct,  although  not  the  necessary,  result  of  the  injury;  as 
well  might  we  attribute  the  contact  of  the  atmosphere,  or  the 
microscopic  existences  therein,  as  an  intervening  cause  in 
such  cases. 

Upon  an  examination  of  the  whole  case,  we  find  no  error, 
and  the  judgment  is  affirmed. 


Sidewalks,  Opeitikos  in — Nbolioence. — The  right  to  keep  openings 
in  sidewalks  in  front  of  one's  premises,  if  it  exists  at  all,  must  come  from 
legislative  declaration,  municipal  license,  or  general  usage.  And  one  who 
maintains  a  hole  in  a  sidewalk  in  front  of  his  premises  in  a  populous  city, 
over  which  is  a  movable  trap-door,  is  answerable  to  a  person  who  is  injured 
by  falling  through  such  hole  at  a  time  when  it  was  open  and  unguarded, 
though  it  is  not  shown  by  whom  the  door  was  removed,  and  the  hole  left 
open  and  unguarded:  Barry  v.  Terkildaen,  72  Cal.  254;  1  Am.  St,  Rep.  55. 
Compare  City  Council  of  Montgormry  v.  Wright,  72  Ala.  411;  47  Am.  Rep. 
422;  Bruker  v.  Town  of  Covington,  69  Ind.  33;  35  Am.  Rep.  202.  But  the 
landlord  is  not  answerable  if  the  hole  was  made  by  permission  of  the  city, 
covered  in  a  safe  and  substantial  manner,  and  the  injury  arose  through  the 
act  of  a  third  person,  whereby  the  stone  supporting  the  cover  of  the  hole  was 
broken,  of  which  act  the  landlord  had  no  knowledge:  Wo^v.  Kilpatrick,  101 
N.  Y.  146;  54  Am.  Rep.  672.  A  license  to  construct  an  opening  in  a  side- 
walk does  not  excuse  the  leaving  of  such  opening  uncovered  and  unguarded; 
and  the  tenant,  not  the  landlord,  is  liable  when  the  latter  has  safely  and 
properly  built  a  coal-vault  under  the  sidewalk,  with  an  opening  to  the  surface, 
by  permission  of  the  municipality,  and  the  former,  while  in  the  exclusive 
possession  of  the  property,  carelessly  leaves  the  coal-hole  open,  whereby 
gome  one  is  injured;  but  the  landlord  is  answerable  where  the  opening  in  the 
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(ridewalk  ia  left  ongaarded  by  a  jamitor  ia  his  employ  who  haa  general  charge 
of  the  premises:  Jennings  v.  Van  Sehaick,  lOS  N.  Y.  530;  2  Am.  St.  Rep. 
459. 

DEPBonvu  Sidewalks —  Contbibutoet  Nboliobncb  o»  Pedestkians.  — 
Plaintiff  is  not  guilty  of  contributory  negligence,  because,  assuming  a  side- 
walk in  a  populous  city  to  be  safe,  she  permitted  her  attention  to  be  momen> 
tarily  attracted  in  another  direction,  and  was  injured  by  falling  into  a  hole 
in  such  sidewalk:  Barry  v.  TerkiliUen,  72  Cal.  254;  1  Am.  St.  Rep.  55;  IIus- 
aey  v.  Ryan,  64  Md.  426;  54  Am.  Rep.  772.  A  pedestrian  in  a  city  is  not 
necessarily  guilty  of  contributory  negligence  in  walking  on  a  sidewalk  which 
he  knows  to  be  unsafe,  in  a  dark  night,  as  the  nearest  way  to  his  destination, 
instead  of  taking  another  way  which  was  also  unsafe:  City  qf  ALtoona  v. 
Lotz,  114  Pa.  St.  238;  60  Am.  Rep.  346.  A  person  using  a  highway  is  not 
bound  to  anticipate  danger  without  some  notice  of  a  condition  of  things  Bug> 
gesting  a  peril  of  travel:  Turner  v.  City  of  Nevoburgh,  109  N.  Y.  301;  4  Am. 
St.  Rep.  453.  A  city  is  not  liable  to  one  who  sustains  an  injury  by  reason 
of  a  defective  sidewalk,  if  the  latter  could  have  avoided  the  injury  by  look- 
ing,  and  he  showed  no  excuse  for  not  looking:  CUy  of  Plynuntth  v.  Milner, 
117  Ind.  324. 

Pedestrians,  What  Care  Reqitired  of.  —  A  person  takes  risk  upon 
himself  who,  seeing  an  obstruction  in  a  street  or  sidewalk,  and  cognizant  of 
its  dangerous  character,  deliberately  goes  into  or  upon  it,  when  he  was  un- 
der no  compulsion  to  do  so,  and  might  have  avoided  it,  and  he  is  guilty  of 
contributory  negligence  which  will  bar  a  recovery  for  an  injury  sustained  by 
him  under  such  circumstances:  Toton  qf  Ooaport  v.  Evans,  112  Ind.  133;  2 
Am.  St.  Rep.  164.  A  person  using  the  streets  in  a  city  must  exercise  rea- 
sonable and  ordinary  care;  and  while  he  may  assume  that  they  are  safe,  he 
must  himself  be  free  from  negligence,  and  must  not  knowingly  rush  into 
danger,  even  if  the  city  has  been  in  fault,  or  the  defect  has  been  caused  by 
the  wrongful  act  of  an  independent  contractor:  Turner  v.  City  of  Newburgh, 
109  N.  Y.  301;  4  Am.  St.  Rep.  453. 

What  is  Sufficient  Notice  of  Defects  in  Streets:  See  Turner  v.  City 
qf  Newburgh,  109  N.  Y.  301;  4  Am.  St.  Rep.  453,  and  note  459.  When  de- 
foots  could  have  been  discovered  with  ordinary  care  and  prudence,  the  muni- 
cipality is  chargeable  with  notice  thereof:  City  of  Atlanta  v.  Buchanan,  76 
Oa.  585. 

Defecttve  Sidewalks.  —  A  city  is  not  absolved  from  its  duty  of  keeping 
its  streets  in  a  safe  condition  because  it  has  employed  a  contractor  to  do 
work  thereon,  and  the  streets  become  unsafe  through  his  neglect,  nor  be- 
cause it  has  not  accepted  his  work:  Turner  v.  CUy  qf  Newburgh,  109  N.  Y, 
801;  4  Am.  St  Rep.  453 

Negligence  —  Proximate  Cause.  —  Contributory  negligence,  to  bar  re- 
covery, must  be  the  proximate  cause  of  the  injury:  Troy  v.  Cape  Fear  etc 
R.  R.  Co.,  99  N.  C.  298;  6  Am.  St.  Rep.  521;  HuH  v.  St.  Louis  etc.  R'y  Co., 
94  Mo.  255;  4  Am.  St.  Rep.  374;  West  MaJtanoy  Township  v.  Watacm,  116  Pa. 
St.  344;  2  Am.  St.  Rep.  604. 
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Nmotiasls  Instrxtments  —  Rights  of  Holders  op  Notes  Secured  bt 
MoBTOAQK.  —  As  a  general  rule,  when  the  holder  of  a  number  of  prom- 
issory  notes  secnred  by  mortgage  parts  with  some  of  them,  retaining  the 
rest,  and  the  sum  realized  from  a  sale  of  the  mortgaged  premises  proves 
insnfficient  to  pay  the  notes  in  full,  distribution  must  be  made  pro  rata 
among  all  the  holders;  but  if  the  original  holder  transfers  a  part  of  the 
notes  by  indorsement  for  value,  he  thereby  becomes  a  surety  to  the  in- 
dorsees, and  if  he  afterwards  becomes  insolvent,  neither  he  nor  his  as- 
signee  for  the  benefit  of  creditors  can  receive  payment  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  premlsea  until  the  holders  of  the  notes  so 
transferred  are  paid  in  full. 

Appeal  of  the  Fourth  National  Bank  of  New  York,  and 
Henry  Warner,  assignee  of  the  Penn  Bank,  from  a  final  decree 
of  distribution  by  the  court  below,  awarding  the  whole  of  a 
fund  to  the  payment  of  the  claims  of  certain  creditors  of  Wil- 
liam Holmes.  The  said  William  Holmes,  of  the  firm  of 
Holmes,  LaflFerty,  &  Co.,  executed  a  mortgage  to  the  Penn 
Bank  to  secure  the  payment  of  certain  negotiable  notes  issued 
by  said  firm  and  discounted  by  said  bank.  The  Penn  Bank 
indorsed  some  of  these  notes  for  value  before  maturity,  and 
afterwards,  May  26,  1884,  made  an  assignment  for  the  benefit 
of  its  creditors  to  Henry  Warner,  the  indorsed  notes  at  the 
time  being  held  as  set  out  in  the  opinion.  In  August,  1884, 
Holmes,  Laflerty,  &  Co.,  both  as  a  firm  and  as  individuals,^ 
also  made  an  assignment  for  the  benefit  of  their  creditors,  and 
subsequently  their  assignees  sold  the  real  estate  covered  by 
the  said  mortgage  executed  by  William  Holmes.  Other  facts 
appear  in  the  opinion. 

Thomas  C.  Lazear,  S.  A.  McClung,  Charles  P.  OrVt  amd  A.  M, 
Brown,  for  the  appellants. 

James  H.  Reed,  Jam^s  F.  Rohh,  and  Phil.  C.  Knox,  for  the 
appellees. 

Paxson,  J.  It  was  decided  in  Donley  v.  Hays,  17  Serg.  <fe 
R.  400,  that  where  a  number  of  bonds  are  secured  by  a  mort- 
gage, and  the  holder  of  said  bonds  had  parted  with  a  portion 
of  them,  retaining  some  himself,  and  the  sum  realized  by  a 
sale  of  the  mortgaged  premises  was  insufficient  to  pay  them 
all  in  full,  distribution  must  be  made  pro  rata.  This  prin- 
ciple has  been  recognized  and  followed  in  a  number  of  cases. 
It  is  sufficient  to  mention  Mohler's  Appeal,  5  Pa.  St.  418j   47 
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Am.  Dec.  413;  Perry's  Appeal,  22  Pa.  St.  43;  60  Am.  Dec.  63; 
Hancock's  Appeal,  34  Pa.  St.  155;  Hodge's  Appeal,  84  Id.  359. 
If  there  were  nothing  else  in  this  case,  we  would  be  constrained 
to  reverse  the  court  below,  and  adopt  the  views  of  the  master. 
But  there  is  a  principle  involved  which  did  not  enter  into  any 
of  the  cases  cited.  The  Penn  Bank  was  indorser  upon  each  of 
the  notes  issued  by  Holmes,  Laflferty,  &  Co.,  and  which  were 
secured  by  the  mortgage  in  question.  When,  therefore,  the 
Penn  Bank  negotiated  these  notes  with  its  indorsement 
thereon,  it  occupied  the  position  of  surety  to  the  holders. 

The  German  National  Bank  of  Allegheny  is  the  holder  for 
value  of  fifteen  thousand  dollars  of  these  notes;  Thomas  Hare, 
agent,  is  also  the  holder  for  value  of  fifteen  thousand  doUara 
more  of  said  notes.  Together  they  amount  to  more  than  the 
fund  for  distribution.  The  American  Exchange  National 
Bank  held  the  remaining  three  of  said  notes,  amounting  to 
twenty  thousand  dollars,  as  collateral  security  for  an  indebt- 
edness of  the  Penn  Bank.  The  indebtedness  of  the  latter  to 
the  American  Exchange  National  Bank  has  been  fully  paid 
out  of  other  securities  held  by  the  latter,  and  the  notes  would 
have  been  returned  to  the  Penn  Bank  but  for  the  fact  that,  just 
prior  to  the  assignment  by  the  latter  to  Henry  Warner  for  the 
benefit  of  its  creditors,  an  attachment  was  issued  in  New  York 
by  the  Fourth  National  Bank  of  that  city,  appellant,  and 
served  upon  the  American  Exchange  National  Bank  as  gar- 
nishee of  the  Penn  Bank.  This  attachment  is  pending  in  the 
court  of  errors  and  appeals  of  New  York,  and  we  cannot  spec- 
ulate as  to  its  result. 

Such  an  attachment  would  be  worthless  in  this  state,  for 
the  well-settled  rule  is,  that  the  debt  must  be  attached  in  the 
hands  of  the  debtor;  the  mere  evidence  of  the  debt  not  being 
the  subject  of  attachment.  In  any  event,  I  do  not  see  how  the 
attachment  in  New  York  can  possibly  result  in  more  than  the 
transfer  of  the  notes  in  question  from  the  garnishee  bank  to 
the  attaching  bank,  in  which  case  the  equities  of  the  latter 
would  rise  no  higher  than  the  equities  of  the  Penn  Bank. 
The  equities  of  the  American  Exchange  Bank  would  not  pass 
to  the  Fourth  National  by  operation  of  law  or  the  mere  trans- 
fer of  the  notes,  for  the  reason,  amongst  others,  that  the  Penn 
Bank  has  paid  the  former  bank  in  full,  and  as  it  is  no  longer 
a  creditor  it  has  no  equities.  Under  such  circumstances  the 
Fourth  National  would  stand  in  the  shoes  of  the  Penn  Bank» 
80  that  this  case  must  be  disposed  of  precisely  as  if  that  bank 
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was  the  owner  of  the  twenty  thousand  dollars  of  notes  in 
question.  The  fact  that  it  is  now  represented  by  its  assignee 
for  creditors  does  not  alter  the  position  in  any  degree.  We 
have  said  so  often  that  the  assignee  is  but  the  representative 
of  the  assignor,  standing  in  his  shoes,  enjoying  his  rights  only, 
that  we  are  almost  weary  of  repeating  it.  Yet  it  seems  as 
necessary  to  say  it  now  as  it  ever  was.  I  will  refer  only  to 
two  of  the  numerous  cases  that  might  be  cited  upon  this 
point:  Wright  v.  Wigton,  84  Pa.  St.  163;  Morris's  Appeal,  88 
Id.  368. 

We  come  now  to  the  question,  What  is  the  position  of  the 
Penn  Bank  as  a  claimant  upon  this  fund?  If  it  had  not  be- 
come surety  on  the  notes  held  by  the  German  National  Bank 
and  Thomas  Hare,  agent,  it  would  be  clear,  under  Donley  v. 
Hays,  supra,  and  the  other  cases  cited,  that  the  fund  would  have 
to  be  distributed  pro  rata  among  all  the  holders  of  the  notes, 
including  the  Penn  Bank.  But  that  it  is  such  surety  is  a 
vital  fact  in  the  case.  There  was  no  question  of  a  surety  or  a 
guaranty  in  Donley  v.  Hays,  supra,  or  the  other  cases  referred  to. 
Yet  in  Mohler's  Appeal  and  in  Hancoch's  Appeal,  supra,  the  fact 
that  a  guaranty  of  the  bonds  by  the  party  selling  them  might 
aflfect  his  rights  as  a  claimant  upon  a  portion  of  them  was 
clearly  foreshadowed.  The  principle  adopted  by  the  auditor 
that  "  equality  is  equity  "  is  very  well  in  its  place,  but  it  is  notf 
always  adopted  in  distributing  a  fund  among  creditors.  Such 
distributions  are  made  upon  equitable  principles.  Thus  it 
sometimes  happens  that  a  creditor  who  has  a  first  lien  is  not 
entitled  to  take  the  fund.  It  was  ruled  in  Himes  v.  Barnitz, 
8  Watts,  39,  that  "  in  the  appropriation  of  the  proceeds  of  a 
fiheriflf's  sale,  though  a  party  claimant  had  a  prior  judgment, 
yet,  if  insolvent,  he  shall  not  take  the  money  raised  to  the 
prejudice  of  another  subsequent  judgment  creditor  to  whom 
he  is  bound  as  surety  for  the  payment  of  his  judgment."  Why, 
then,  should  the  insolvent  Penn  Bank,  which  stands  as  surety 
on  the  appellee's  notes,  take  the  fund  which  in  equity  and  good 
conscience  should  go  to  the  holders  of  those  notes? 

WorralVs  Appeal,  41  Pa.  St.  524,  is  directly  in  point.  The 
syllabus  of  that  case,  which  embodies  the  principle  decided, 
reads:  "Though  a  claimant  to  the  proceeds  of  a  sherifif's  sale  of 
the  personal  property  of  his  debtor  has  the  prior  execution,  he 
cannot  by  virtue  thereof,  if  insolvent,  receive  the  fund  to  the 
prejudice  of  a  subsequent  execution  creditor,  for  whose  claim 
lie  was  bound  as  the  surety  of  the  debtor,  but  the  proceeds 
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will  be  appropriated  to  the  latter  claimant."  It  was  said  by- 
Justice  Woodward,  in  delivering  the  opinion  of  the  court, 
that  it  would  be  inequitable  to  permit  a  joint  debtor  who  is 
insolvent  to  divert  a  fund  from  a  creditor  to  whom  he  owes  it 
into  his  own  irresponsible  pocket.  It  is  true,  upon  the  face  of 
the  papers,  the  Penn  Bank  is  entitled  to  a  pro  rata  share  of 
the  fund  in  question.  But  it  is  equally  bound  to  the  appellees 
upon  its  indorsements.  Equity  would  require  that  the  Penn 
Bank  should  hand  over  its  share  of  the  notes,  as  soon  as  re- 
ceived, to  the  appellees,  for  whom  it  is  surety.  Equity  will 
apply  it,  as  it  would  be  the  duty  of  the  Penn  Bank  to  apply  it, 
by  handing  it  over  directly  to  the  appellees. 

The  decree  is  affirmed,  and  the  appeals  diBmissed,  at  the 
costs  of  the  respective  appellants. 

MoBTQAOK.  —  AasiasMSST  OF  A  FoRTioK  OF  A  MoBTOAGB  Dkbt  Carries 
with  it,  in  equity,  a  corresponding  interest  in  the  mortgage  security;  a» 
where  a  conpon  of  a  bond  secured  by  a  mortgage  is  assigned  when  payable, 
and  the  coupon  holder,  in  a  foreclosure  of  the  mortgage,  is  entitled  to  a  pro 
rata  distribution  with  the  holders  of  the  residue  of  the  mortgage  debt:  Miller 
V.  Rutland  etc  R.  R.  Co.,  40  Vt.  399;  94  Am.  Dec.  414.  A  mortgage  secures 
a  debt,  and  no  change  in  the  form  of  the  evidence  of  the  debt,  and  nothing 
short  of  actuad  payment,  or  an  express  release  of  the  debt  secured,  will  re> 
lease  the  mortgage;  and  a  transfer  of  the  debt  carries  with  it,  withont 
assignment  or  delivery,  the  security:  Stimpson  v.  Bisltop,  82  Va.  190. 


Maeland  v.  Pittsbubqh  and  Lake  Eeib   Rail- 
road Company. 

[123  Pbnnsylvania  Statb,  487.1 
Railroad  Company  —  Neqlioencs.  —  One  who  attempts  to  cross  railroad 
track  in  front  of  approaching  train,  which  he  must  have  seen  had  he  used 
his  eyesight,  and  is  struck  and  injured,  is  guilty  of  such  contributory 
negligence  as  will  defeat  any  recovery  by  him  in  an  action  against  the 
railroad  company. 

Action  to  recover  damages  for  personal  injuries  sustained 
by  the  plaintiff,  and  alleged  to  have  been  caused  by  the  negli- 
gence of  the  defendant.  The  material  facts  appear  in  the 
opinion.  At  the  close  of  the  plaintiff's  testimony,  the  defend- 
ant moved  that  a  judgment  of  compulsory  nonsuit  be  entered, 
and  the  motion  was  allowed.    The  plaintiff  assigned  error. 

Clarence  Burleigh  and  S.  A.  McClung^  for  the  plaintiffs  in 
error. 
Jatnes  H.  Reed  and  Phil.  C.  Knox,  for  the  defendant  in  error* 
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Gbeen,  J.  On  the  trial  of  this  case,  the  plaintiff  testified 
that  he  stepped  upon  the  track,  and  was  instantly  struck  and 
injured.  It  is  true,  he  said  he  looked  up  and  down  the  track, 
and  saw  nothing;  but  it  is  necessarily  true,  also,  that  if  he 
made  use  of  his  eyesight,  he  must  have  seen  the  approaching 
train.  He  could  not  possibly  look  along  the  track  in  the 
direction  of  the  approaching  train  and  fail  to  see  it,  since  his 
presence  on  the  track  and  the  collision  were  simultaneous. 
We  have  pronounced  emphatically  upon  such  facts  in  several 
of  our  recent  cases. 

In  Carroll  v.  Pennsylvania  R.  R.  Co.,  12  Week.  Not.  348,  we 
said:  "The  injury  received  by  the  plaintiff  was  attributable 
eolely  to  his  own  gross  carelessness.  It  is  in  vain  to  say  that 
he  looked  and  listened,  if,  in  despite  of  what  his  eyes  and  ears 
must  have  told  him,  he  walked  directly  in  front  of  a  moving 
locomotive."  The  same  doctrine  was  applied  in  the  case  of 
Moore  v.  Pmadelphia  etc.  R.  R.  Co.,  108  Pa.  St.  349.  There 
the  plaintiff  stood  between  two  tracks  waiting  for  a  train  to 
pass.  He  testified  that  he  looked  up  and  down  the  road  and 
fiaw  no  train,  but  nevertheless  he  was  struck  by  an  approach- 
ing engine,  and  we  held  he  could  not  recover.  In  the  very 
late  case  of  Pennsylvania  R.  R.  Co.  v.  Bell,  122  Id.  58,  we  re- 
versed the  judgment  because  the  court  below  did  not  direct  a 
verdict  for  the  defendant  upon  entirely  similar  facts,  and  ior^ 
the  same  reason.  There,  also,  the  plaintiff's  witness  testified 
that  he  looked  for  the  train,  but  that  the  deceased  was  stjruck 
the  moment  they  saw  the  head-light,  and  we  held  that  the 
deceased  had  voluntarily  placed  himself  so  close  to  the  rails 
that  he  was  struck  by  the  engine,  and  therefore  there  could 
be  no  recovery. 

In  the  present  case,  the  facts  are  still  more  damaging  to  the 
plaintiff,  because  he  attempted  to  cross  the  track  immediately 
in  front  of  the  train,  which  he  could  not  possibly  have  looked 
for  without  seeing.  It  was  about  half-past  five  o'clock  upon 
an  afternoon  in  February.  There  was  no  evidence  that  it  was 
dark,  and  the  plaintiff's  principal  witness  testified  that  he  saw 
the  plaintiff  falling  from  a  point  almost  a  hundred  feet  dis- 
tant. The  attempt  to  cross  the  track  in  front  of  an  approach- 
ing train  so  close  that  the  plaintiff  was  instantly  struck  was 
an  act  of  gross  carelessness  on  his  part,  contributing  directly 
to  his  injury,  and  this  precludes  any  recovery. 

Judgment  affirmed. 
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Railwats  —  CoNTRiBTTTORT  Neolioence.  —  One  who  stands  npon  or 
crosses  a  railroad  track,  in  fall  view  of  an  approaching  engine,  which  rings 
its  bell  and  blows  its  whistle,  without  using  his  senses  to  guard  against  the 
danger  to  which  he  is  exposed,  being  absorbed  in  an  effort  to  board  a  moving 
train,  is  guilty  of  such  contributory  negligence  as  will  bar  a  recovery:  Weeks 
V,  New  Orleans  etc.  R.  R.  Co.,  40  La.  Ann.  800;  8  Am.  St  Rep.  560,  and  note 
56&.  A  railroad  track  is  of  itself  a  warning  of  danger  to  all  persons  who  go 
npon  it,  and  one  who  is  about  to  go  upon  it  must  look  and  listen,  if  by  so 
he  can  discover  the  proximity  of  a  moving  train,  and  the  omission  to  do  so 
is  an  omission  of  ordinary  care,  and  such  contributory  negligence  on  his  part 
as  will  prevent  a  recovery  for  an  injury  which  he  might  have  avoided  if  he 
had  made  use  of  his  faculties  of  sight  and  hearing:  Mynning  v.  Detroit  etc 
It.  R.  Co.,  64  Mich.  93;  8  Am.  St.  Rep.  804,  and  note  813,  814. 


.Niagara    Fire  Insurance  Company  v   Fidelity 
Title  and  Trust  Company. 

[128  PXKMSTLVANIA  STATK,  616.] 

IlTSTTRANOE  —  SuBROOATiON.  —  It  is  good  defense  to  action  against  insurance 
company  brought  on  a  policy  of  fire  insurance  which  provides  that  when 
the  company  should  claim  that  the  fire  was  caused  by  the  wrongful  act 
or  omission  of  another  creating  a  cause  of  action,  the  party  to  whom 
the  loss  was  payable  under  the  policy  should,  on  receiving  payment,  as« 
eign  such  cause  of  action  to  the  company,  if  it  be  shown  by  the  defend- 
ant that  subrogation  had  been  demanded,  and  that  payment  of  the  loss 
had  been  offered  upon  receiving  an  assigiunent  of  the  cause  of  action 
against  the  wrong-doer  whose  negligence  was  alleged  to  have  caused  the 
loss;  also,  that  the  plaintiff  had  refused  to  make  and  deliver  such  assign- 
ment, and  had,  in  disregard  of  the  covenant  in  the  policy,  settled  with 
■nch  wrong-doer,  giving  a  release  from  liability,  such  release  not  to 
affect,  however,  the  claim  of  the  plaintiff  against  the  insurance  com- 
pany for  loss. '  By  the  terms  of  the  policy,  the  act  of  payment  on  the  one 
hand,  and  of  assignment  on  the  other,  are  made  concurrent,  and  the 
covenants  being  dependent,  performance  by  one  of  the  parties  cannot  be 
compelled  without  performance,  or  an  offer  to  perform,  by  the  other. 

Action  on  a  policy  of  fire  insurance,  brought  by  the  Fidelity 
Title  and  Trust  Company  of  Pittsburgh,  trustee,  for  the  use  of 
the  Western  University  of  Pennsylvania,  against  the  Niagara 
Fire  Insurance  Company  of  New  York.  Judgment  for  want 
of  a  suflQcient  affidavit  of  defense  was  entered  in  favor  of  the 
plaintiff,  and  the  defendant  assigned  error. 

Isaac  S.  Van  Voorhis,  for  the  plaintiff  in  error. 

Oeorge  P.  Hamilton,  for  the  defendant  in  error. 

Williams,  J.  When  the  judgment  was  entered  in  this  case, 
A  copy  of"  the  policy  of  insurance  sued  on  and  an  affidavit  of 


644  FiBE  Ins.  Co.  v.  Title  and  Tbubt  Co.  [Penn. 

defense  were  on  file.  The  question  in  the  court  below,  and 
now  before  us,  is,  whether  the  aflBdavit  disclosed  a  good  de- 
fense to  the  action  on  the  policy.  The  following  provision 
made  part  of  the  contract  between  the  parties:  "When  this 
company  shall  claim  that  the  fire  was  caused  by  an  act  or 
omission  of  any  person,  town,  or  corporation  which  created  a 
cause  of  action,  the  party  to  whom  the  loss  is  payable  under 
this  policy  shall,  on  receiving  paynaent,  assign  to  this  company 
such,  cause  of  action."  The  aflBdavit  of  defense  distinctly 
averred  that  subrogation  had  been  demanded,  and  that  pay- 
ment of  the  loss  had  been  oflfered  upon  receiving  an  assign- 
ment of  the  cause  of  action  against  the  gas  company;  also, 
that  the  plaintiflf  had  refused  to  make  and  deliver  such  as- 
signment, and  had,  in  disregard  of  the  covenant  in  the  policy, 
settled  with  the  gas  company,  whose  negligence  was  alleged  to 
have  caused  the  injury,  and  released  it  from  liability.  The 
facts  thus  averred,  if  sufficiently  proved,  constitute  a  good  de- 
fense, and  for  the  purpose  of  determining  the  sufficiency  of  the 
affidavit,  they  are  to  be  taken  as  true. 

By  the  terms  of  the  policy  it  is  expressly  provided  that  the 
assignment  shall  be  made  "  on  receiving  payment."  The  act 
of  payment  on  the  one  hand,  and  of  assignment  on  the  other, 
are  thus  made  concurrent.  The  covenants  are  dependent,  and 
performance  by  one  of  the  parties  cannot  be  compelled  without 
performance,  or  an  ofifer  to  perform,  by  the  other:  Williams  v. 
Bentley,  27  Pa.  St.  294;  Henry  v.  Raiman,  25  Id.  354;  64  Am. 
Dec.  703;  Keeler  v.  Schmertz,  46  Pa.  St.  135;  Adams  v.  Wil- 
liams, 2  Watts  &  S.  227.  There  is  no  question  of  tender  in- 
volved, and  the  authorities  cited  upon  that  question  are 
therefore  inapplicable.  The  plaintiff  sues  upon  a  policy  in- 
suring against  loss  by  fire.  The  defendant  admits  the  loss, 
avers  the  covenant  to  assign  "  on  receiving  payment,"  and  al- 
leges an  oflfer  to  perform  on  its  part,  on  or  concurrently  with 
performance  by  the  plaintiflF,  which  was  refused,  and  its  right 
to  such  assignment  denied.  This  is  a  complete  answer  t«  the 
action.  The  plaintiflF  cannot  compel  performance  by  the  in- 
surance company  while  refusing  performance  of  its  own  cov- 
enant with  which  that  of  the  insurance  company  is  connected 
and  upon  which  it  is  dependent. 

The  effect  of  the  release  given  by  the  plaintiflF  to  the  gas  com- 
pany is  not  now  before  us;  but  its  purpose  to  save  the  rights 
of  the  plaintiflF  against  the  insurance  company  would  seem 
clear  from  the  language  employed.     "  It  is  understood  that 
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the  foregoing  settlement  and  release  do  not  aflFect  the  claim  of 
said  first  party  against  insurance  companies  for  loss  occasioned 
by  fire,  and  which  claim  said  first  party  shall  be  entitled  to  re- 
ceive in  addition  to  and  independently  of  the  sum  paid  by 
said  second  party."  The  gas  company  has  not,  therefore, 
paid  for  the  loss  by  fire,  and  the  release  expressly  excepts 
this  part  of  the  plantiflF's  claim  from  its  operation,  in  order  to 
save  the  plaintiff's  cause  of  action  against  the  insurance  com- 
panies. If,  however,  the  release  did  extinguish  all  claim  for 
damages  by  fire  resulting  from  the  explosion,  that  alone  would 
be  a  sufficient  reason  for  refusing  judgment  in  this  case  under 
the  rule  laid  down  in  Carataira  v.  Mechanics'  and  Traders'  Ins. 
Co.y  18  Fed.  Rep.  473.  Such  a  release  as  should  make  per- 
formance of  the  covenant  to  assign  either  impossible  or  use- 
less would  relieve  the  insurance  company  from  its  concurrent 
covenant  to  pay. 

The  judgment  is  now  reversed,  the  record  remitted,  and  a 
procedendo  awarded. 

InSXTKANCB  —  Loss     OcOASIONKD    by    a    WrONO-DOKR — SUBBOQATION. — 

Where  the  plaintifif  insored  his  buildings,  worth  thirty -fonr  hondred  dollars, 
for  hfteen  hundred  dollars,  and  such  buildings  were  afterwards  destroyed  by 
fire  through  defendants'  negligence,  and  defendants  paid  M.  eighteen  hundred 
dollars  for  the  loss,  and  took  a  release  therefor  containing  a  provision  that 
it  was  not  to  discharge  plaintiff  from  M.'s  claim  against  it,  and  the  plaintiff 
afterwards  paid  M.  the  amount  of  insurance,  in  an  action  to  recover  the 
amount  so  paid,  the  provision  in  the  release  was  designed  and  would  have 
had  the  effect  to  prevent  the  plaintiff  from  interposing  the  release  as  a  de- 
fense to  an  action  on  the  policy,  and  therefore  the  plaintiff's  right  of  subro- 
gation was  not  affected  by  it,  and  the  action  was  maintainable:  Connecticui 
Fire  Ins.  Co.  v.  Erie  R'y  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171. 

C!ovENANT3  BT  Insureb  FOB  PAYMENT  OF  Loss  existing  contemporaneously 
with  covenants  by  the  assured  to  assign  the  cause  of  action  against  the  third 
party,  who  is  the  wrong-doer,  being  dependent  covenants,  unless  there  was  a 
performance,  or  an  offer  of  performance,  by  one  of  the  parties,  no  perform- 
ance can  be  compelled  as  to  the  other  party:  WUUanu  v.  BenUty,  27  Pa.  St. 
294;  Henry  v.  Baiman,  25  Id.  354;  64  Am.  Deo.  703;  Keller  r.  Schmerttf  46 
Pa.  St.  135. 

AJt.  St.  Kmr.,  Vol.  X.— |6 
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Insueanob  Company  of  North  America  v.  Fidel- 
ity Title  and  Trust  Company. 

[123  PENNSYLVANIA.  STATE,  623.] 

BiOHT  TO  Subrogation  ob  StrBSTiTtrrioN,  when  It  does  not  Rest  oir 
Express  Covenant,  mast  depend  upon  equitable  principles  applicable 
to  the  relations  which  the  parties  sustain  to  each  other. 

SUBROQATION.  —  It  IS   NOT  LlABILXTY  TO   PaT,  BXJT  ACTUAL  PAYMENT  to  the 

creditor  which  raises  the  equitable  right  to  be  subrogated  to  hia  reme- 
dies. A  demand  made  by  the  surety  for  subrogation  before  he  has  dis> 
charged  the  liability  out  of  which  it  grows  ia  without  anything  to 
support  it,  and  the  creditor  may  properly  refuse  it  without  affecting 
thereby  his  right  of  action  against  the  surety. 

Insxtrance — Subrogation. — Refusal  or  Party  Insured  in  Firb  Poijct 
to  make  an  assignment  to  the  insurers  of  a  cause  of  action  against  a 
wrong-doer  through  whose  negligent  act  a  loss  occurred  ia  no  defense  to 
an  action  on  the  policy,  in  the  absence  of  an  express  covenant  by  the  in- 
sured  to  assign. 

Insurance — Release  by  Insured  of  Claim  against  Wrong-doer  whose 
Act  Caused  the  Loss  by  Fire.  —  A  party  insured  in  a  fire  policy  may 
settle  with  and  release  a  gaa  company  whose  alleged  negligent  act 
caused  the  loss  to  the  insured  property  from  all  claim  for  injuries  not 
covered  by  the  insurance,  without  prejudice  to  his  right  of  recovery 
against  the  insurance  company  for  the  loss  by  fire. 

Action  by  the  Fidelity  Title  and  Trust  Company  of  Pitts- 
burgh, trustee,  for  use  of  the  Western  University  of  Pennsyl- 
vania, against  the  Insurance  Company  of  North  America  of 
Philadelphia. 

Isaac  8.  Van  Voorhis,  for  the  plaintiff  in  error. 

Oeorge  P.  Hamilton^  for  the  defendant  in  error. 

Williams,  J.  This  is  an  action  upon  a  policy  of  insurance 
against  loss  by  fire  in  the  usual  form.  Judgment  was  entered 
for  want  of  a  sufficient  aflSdavit  of  defense,  and  this  is  the  ac- 
tion complained  of.  The  affidavit  admits  the  genuineness  of 
the  policy,  the  fire,  the  loss  as  adjusted,  and  the  liability  of 
the  insurance  company  under  the  terms  of  its  policy,  but 
denies  the  right  of  the  plaintiff  to  recover,  for  the  following 
reasons:  1.  The  fire  resulted  from  the  criminal  negligence  of 
the  People's  Natural  Gas  Company,  which  is  therefore  liable 
for  the  loss;  2.  Its  own  liability  to  the  insured  is  in  the  nature 
of  that  of  a  surety,  and  upon  payment  of  the  loss  to  the  plain- 
tiff it  has  a  right  to  be  substituted  to  its  right  of  action  against 
the  gas  company;  3.  That  it  has  demanded  an  assignment  of 
euch  right  of  action,  which  has  been  refused;  4.  That  the  in- 
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eured  has  settled  with  the  gas  company,  and  released  it  from 
liability  for  the  fire,  as  appears  by  a  copy  of  the  settlement 
and  release  attached  to  the  aflBdavit.  Two  questions  are  thus 
raised:  Is  the  refusal  of  the  insured  to  make  an  assignment 
of  its  cause  of  action  against  the  gas  company,  on  request  of 
the  insurer,  a  defense  to  this  action  on  the  policy?  Does  the 
settlement  and  release  attached  to  the  affidavit  cover  the  loss 
by  fire  now  sued  for? 

Upon  the  first  of  these  questions  it  must  be  remembered 
that  the  right  to  subrogation  or  substitution  does  not  rest  on 
an  express  covenant  to  assign,  as  in  the  case  of  Niagara  F. 
Ins.  Co.  V.  Fidelity  Title  and  Trust  Co.,  123  Pa.  St.  516.  In 
the  absence  of  such  covenant,  it  must  depend  on  equitable 
principles  applicable  to  the  relations  which  these  parties  sus- 
tain to  each  other.  If  it  be  conceded  that  the  insurer  stands 
in  the  position  of  a  surety  for  loss  sustained  by  reason  of  the 
wrongful  acts  of  others,  and  has  a  right  to  the  remedies  which 
the  insured  might  employ  against  them,  after  it  has  discharged 
its  liability  under  its  policy,  still  it  has  no  reason  for  demand- 
ing substitution  in  advance.  It  is  not  a  liability  to  pay,  but 
an  actual  payment  to  the  creditor  which  raises  the  equitable 
right  to  be  subrogated  to  his  remedies:  Kyner  v.  Kyner,  6 
Watts,  227;  Hoover  v.  Epler,  52  Pa.  St.  522;  Forest  Oil  Co.'s 
Appeal,  118  Id.  138.  A  demand  made  by  the  surety  for  sub- 
rogation before  he  has  discharged  the  liability  out  of  which  it 
grows,  is  without  anything  to  support  it,  and  the  creditor  may 
properly  refuse  it  without  affecting  thereby  his  right  of  action 
against  the  surety.  The  refusal  of  the  assignment  demanded 
by  the  insurer  in  this  case,  in  advance  of  payment  of  the  loss, 
is  therefore  no  defense  to  this  action. 

Nor  does  the  settlement  and  release  of  December  30,  1887, 
appear  to  cover  and  so  extinguish  the  plaintiff's  cause  of  ac- 
tion. It  is  plain  and  explicit  in  its  provisions,  and  purports 
to  settle  and  release  "  all  claims  and  demands  of  every  kind 
of  the  said  first  party,  arising  out  of  or  occasioned  by  the  ex- 
plosion in  the  Patterson  Block  on  October  19,  1887,  including 
claims  for  loss  or  suspension  of  rent  by  the  tenants  of  said  first 
party."  These  general  expressions  are  limited  and  explained 
in  a  later  paragraph,  which  declares  that  "it  is  understood 
that  the  foregoing  settlement  and  release  do  not  affect  the 
claim  of  said  first  party  against  insurance  companies  for  loss 
oecasioned  by  fire,  and  which  claim  said  first  party  shall  be 
entitled  to  receive  in  addition  to  and  independently  of  the  sum 
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paid  by  said  second  party."  From  the  terms  of  this  settle- 
ment and  release,  it  is  evident  that  the  loss  by  iSre  was  not 
paid  by  the  gas  company,  but  was  expressly  excepted  from  its 
operations.  The  injury  done  by  the  destructive  power  of  the 
explosion  in  shattering  walls  and  windows,  in  the  destruction 
of  articles  of  furniture,  and  making  rooms  temporarily  unfit 
for  occupancy,  is  included,  but  the  loss  from  fire  is  excluded 
from  its  operations,  and  the  right  to  recover  therefor,  as  an 
unsatisfied  claim,  valid  and  subsisting  against  the  insurers,  is 
distinctly  asserted.  If  the  fire  resulted  from  the  explosion, 
and  the  explosion  was  chargeable  to  the  negligence  of  the  gas 
company,  the  insured  had  an  election  whether  to  proceed 
against  the  gas  company  because  of  its  negligence,  or  against 
the  insurance  company  on  its  covenant  to  indemnify.  If  the 
insured  had  proceeded  against  the  gas  company,  a  recovery 
against  it  for  the  loss  by  fire  would,  when  paid,  have  reim- 
bursed the  insured,  and  its  claim  being  thus  satisfied,  no  re- 
covery could  have  been  had  against  the  insurance  company. 
But  the  insured  has  chosen  to  divide  its  loss  into  two  parts, 
and  to  demand  one  of  these,  not  covered  by  its  policies  of  in- 
surance, from  the  gas  company,  and  the  other,  which  is  cov- 
ered, from  the  insurance  company. 

The  liability  of  the  insurer  is  clear.  The  claim  is  within 
he  letter  of  its  policy.  Whether  the  gas  company  is  liable  to 
reimburse  the  insurer  in  an  action  brought  in  the  name  of  the 
insured,  for  its  use,  will  depend  on  whether  the  fire  was  the 
result  of  the  criminal  negligence  of  the  gas  company.  This 
part  of  the  demand  of  the  insured  has  not  been  paid  by  the 
gas  company,  nor  has  it  been  extinguished  by  the  terms  of  the 
release.  On  the  other  hand,  it  has  been  expressly  saved  from 
the  operations  of  the  release,  and  asserted  to  be  a  valid  claim, 
"  which  said  first  party  shall  be  entitled  to  receive  in  addition 
to  and  independently  of  the  sum  paid  by  said  second  party." 
After  having  thus  asserted  the  existence  of  this  claim  as  un- 
paid or  subsisting,  the  gas  company  could  not  be  heard,  after 
a  recovery  against  the  insurance  company,  to  deny  its  validity, 
or  to  assert  its  release  or  extinguishment.  The  right  of  action 
and  demand  released  were  those  paid  by  the  gas  company. 
That  not  paid  does  not  purport  to  be  released,  but  is  asserted 
to  subsist.  It  has  neither  been  disposed  of  by  the  parties  nor 
by  the  law,  but  remains  for  adjudication  in  the  same  manner 
and  with  the  same  eflect  as  though  the  release  of  December 
80,  1887,  had  not  been  executed.    The  court  below  was  right 
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in  holding  the  affidavit  to  be  insufficient,  and  in  directing 
judgment  to  be  entered  for  that  reason. 
The  judgment  is  therefore  affirmed. 


SuBitooATiON  IS  AN  Equttablk  Bksult  Pubklt,  and  depends  on  facts  to 
develop  its  necessity,  that  justice  may  be  done.  Privity  of  contract  is  not 
necessary  to  support  subrogation;  it  exists  upon  principles  of  mere  equity 
and  benevolence..  The  principle  does  not  apply  in  favor  of  mere  volunteers: 
Mosier'a  Appeal,  56  Pa.  St.  76;  93  Am.  Dec.  783;  note  to  Bowlett  v.  Orieve'a 
Syndics,  13  Am.  Deo.  297.  Subrogation  as  a  matter  of  course,  without  any 
agreement  to  that  effect,  arises  only  in  what  cases:  Sanford  v.  McLean,  8 
Paige,  117;  23  Am.  Deo.  773.  Subrogation  is  an  equity  called  into  exist- 
ence for  the  purpose  of  enabling  a  party  secondarily  liable  who  has  paid  a 
debt  to  reap  the  benefit  of  any  securities  which  the  creditor  may  hold  against 
the  principal  debtor,  and  by  the  use  of  which  the  party  paying  may  thus  be 
made  whole:  Forest  OilCo.'s  Appeal,  118  Pa.  St.  138;  4  Am.  St.  Rep.  684,  and 
note;  Fears  v.  AJhea,  69  Tex.  437;  6  Am.  St.  Rep.  78,  and  note  85. 

Compare  this  cask  with  the  case  of  Niagara  F.  Ins.  Co.  v.  Fidelity  T.  Jb 
T.  Co.,  123  Pa.  St.  516;  aniey  p.  643;  from  which  it  is  diatingniahed,  though 
in  some  respects  analogona. 


Wall  v.  Wall. 

[128  PlNNSTLVAKIA  STATX,  54li.] 

JusoMKirrs.  —  General  Pbofosition  that  Decree  ot  Probate  bt  Regis* 
TER  OT  Wills  is  Jttdicial  Decree,  and  after  the  lapse  of  five  yean 
nnappealed  from,  is  conclusive  as  to  the  real  estate  devised,  most  be 
understood  as  qualified  by  the  same  conditions  that  qualify  the  concln* 
siveness  of  judgments  at  law. 

JviWMENTS.  —  Want  oy  Jurisdiction,  either  of  person  or  snbject-matter, 
appearing  upon  face  of  record,  can  be  taken  advantage  of  at  any  time 
and  in  any  court  where  the  conclusiveness  of  the  judgment  or  decree  is 
the  subject  of  judicial  inquiry. 

JmwMENTS.  —  Jurisdiction  or  Register  of  Wills  is  Conferred  bt 
Statute,  and  within  the  limitations  prescribed  his  decrees  are  conclu- 
sive, but  outside  of  such  limitations  he  is  without  authority  to  make  a 
decree,  and  his  decree,  if  made,  is  a  nullity. 

JVRiSDicrioN.  — Where  Register  or  Wills  has  Jurisdiction,  decree 
regular  in  form  will  be  aided  by  the  presumption  that  all  things  neces- 
sary to  be  done  have  been  rightly  done.  But  jurisdiction  will  not  be 
presumed  when  the  record  shows  the  want  of  it. 

Wills.  —  Testamentary  Paper  Which  does  not  Meet  Requirements 
of  Pennsylvania  wills  act  of  1833  is  not  a  will,  and  the  register  cannot 
make  it  one  by  admitting  it  to  probate. 

Wills — Invaudity  op  Decree  Admittino  Will  to  Probate, — When 
the  record  of  probate  shows  that  the  testamentary  writing  presented  to 
the  register  for  probate  was  not  signed  by  the  alleged  testator,  and 
that  the  failure  to  sign  was  not  accounted  for,  as  required  by  the  Penn- 
sylvania wills  act  of  1833,  in  order  to  entitle  the  writing  to  probate,  in 
such  case,  the  register  was  without  jurisdiction,  and  his  decree  admit*, 
tiog  the  paper  to  probate  as  a  will  was  an  absolute  nullity. 
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Action  of  ejectment  brought  by  Isaac  Wall  against  Uriah 
Wall  to  recover  a  certain  tract  of  land.  The  plaintiff  claimed 
title  through  and  under  the  alleged  will  of  Isaac  Wall,  his 
grandfather,  deceased,  and  offered  the  instrument  in  evidence. 
It  had  been  admitted  to  probate,  and  though  more  than  five 
years  had  elapsed,  was  unappealed  from;  and  two  aflBdavits 
accompanying  the  instrument  showed  that  before  it  was 
finally  drawn  up  for  the  signature  of  the  testator  he  died. 
The  instrument  was  admitted  in  evidence,  against  the  defend- 
ant's objections,  and  the  jury  found  a  verdict  for  the  plaintiff. 
Judgment  having  been  entered  thereon,  the  defendant  assigned 
error. 

George  C.  WUaon,  for  the  plaintiff  in  error. 

Homer  H.  Swaney  and  W.  C.  Erskine,  for  the  defendant  in 
error. 

Williams,  J.  The  general  rule  on  which  the  court  below 
rested  its  ruling  in  this  case  is  well  settled.  A  decree  of  pro- 
bate made  by  the  register  of  wills  is  a  judicial  decree,  and 
after  the  lapse  of  five  years  without  appeal,  it  is  conclusive  as 
to  the  real  estate  disposed  of  by  it.  This  rule  has  been  recog- 
nized and  applied  in  many  cases,  among  which  are  Holliday 
V.  Ward,  19  Pa.  St.  485;  57  Am.  Dec.  671;  Cochran  v.  Young^ 
104  Pa.  St.  333;  McCay  v.  Clayton,  119  Id.  133. 

But  the  general  proposition  thus  afl&rmed  must  be  under- 
Btood  as  qualified  by  the  same  considerations  that  qualify  the 
conclusiveness  of  judgments  at  law.  Of  these,  the  most  obvi- 
ous is  that  which  relates  to  the  jurisdiction  of  the  court  over 
the  subject-matter  and  the  persons  affected  by  the  judgment. 
If  the  court  has  no  jurisdiction,  it  is  of  no  consequence  that 
the  procedings  have  been  formally  conducted,  for  they  are 
coram  non  judice.  A  judgment  rendered  by  a  justice  of  the 
peace  in  a  cause  over  which  he  has  no  jurisdiction  is  void,  not- 
withstanding service  may  have  been  regularly  made  on  the 
defendant,  and  he  may  have  failed  to  appeal  or  take  a  certio- 
rari within  the  time  prescribed  by  law.  A  judgment  rendered 
in  the  court  of  quarter  sessions,  in  a  proceeding  exclusively 
within  the  jurisdiction  of  the  common  pleas,  and  vice  versa,  is 
void' for  want  of  jurisdiction  in  the  court  rendering  the  judg- 
ment. So  although  the  court  may  have  jurisdiction  of  the 
Bubject-matter,  yet  if  there  be  no  service,  actual  or  con- 
structive, on  the  defendant,  the  judgment  is  void  for  want  of 
jurisdiction  over  the  person  to  be  affected.     If  such  want  of 
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jurisdiction  appear  upon  the  record,  it  can  be  taken  advan- 
tage of  at  any  time  and  in  any  court  where  the  conclusiveness 
of  the  judgment  is  the  subject  of  judicial  inquiry.  The  rea- 
son for  this  is  found  in  the  fact  that  the  record  of  the  judg- 
ment bears  on  its  face  the  proof  of  its  illegality,  and  shows 
the  want  of  power  in  the  tribunal  to  render  it.  When  it  is 
offered  as  a  conclusive  adjudication  between  the  parties,  an 
inspection  shows  that  it  is  not,  because  the  court  had  no 
power  to  make  an  adjudication. 

In  the  case  now  under  consideration,  the  jurisdiction  of  the 
register  is  conferred  by  statute,  and  the  limitations  within 
which  it  is  to  be  exercised  are  very  plainly  prescribed.  Within 
these  limits  his  decrees  are  conclusive.  Outside  of  them  he  is 
without  any  authority  to  make  a  decree,  and  his  decree  if 
made  is  a  nullity. 

The  act  of  1833  provides  that  "every  will  shall  be  in  writing, 
and  unless  the  person  making  the  same  shall  be  prevented  by 
the  extremity  of  his  last  sickness,  shall  be  signed  by  him  at 
the  end  thereof,  or  by  some  person  in  his  presence  and  by  his 
express  direction;  and  in  all  cases  shall  be  proved  by  the 
oaths  or  affirmations  of  two  or  more  competent  witnesses, 
otherwise  said  will  shall  be  of  no  eflfect."  A  writing  that 
does  not  meet  these  requirements  is  not  a  will,  and  the  regis- 
ter cannot  make  a  will  out  of  it.  If  a  deed  in  the  usual  form 
should  be  presented  to  the  register  as  the  will  of  the  grantor, 
and  proof  should  be  made  by  two  witnesses  showing  its  exe- 
cution and  delivery  as  a  deed,  a  decree  of  probate  resting  on 
such  an  instrument,  and  such  proofs  spread  upon  the  record, 
could  not  change  the  character  of  the  instrument,  or  conclude 
any  one  interested.  This  was  substantially  ruled  in  Bowlby 
V.  Thunder,  105  Pa.  St.  173.  The  action  in  that  case,  as  in 
this,  was  ejectment.  The  register  had  probated  two  papers 
which  were  attached  to  a  formal  will  as  though  they  had  been 
part  of  it.  There  had  been  no  appeal  from  the  decree,  and 
more  than  five  years  had  elapsed.  The  party  claiming  under 
the  will  alleged  that  the  decree  of  probate  was  conclusive  as 
to  the  testamentary  character  of  the  attached  papers.  The 
court  below,  however,  held  otherwise,  and  this  court  affirmed 
its  action,  giving  as  a  reason  that  "probating  does  not  make 
a  will."  The  ground  on  which  the  decision  in  Bowlby  v. 
Thunder,  supra,  stands  is,  that  the  register  had  no  jurisdiction 
over  the  writings  attached  to  the  will.  They  were  precatory  or 
advisory,  and  were  for  the  guidance  of  the  executor.    Their 
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character  and  his  want  of  jurisdiction  were  apparent  on  the 
face  of  his  record,  and  his  decree  was  an  absolute  nullity. 

The  case  at  bar  is  still  stronger.  Isaac  Wall,  realizing  the 
dangerous  character  of  his  sickness,  desired  to  make  a  will, 
and  gave  directions  to  a  scrivener  for  its  preparation.  Before 
the  writing  was  ready  for  his  examination  he  died.  He  never 
saw  the  will  which  had  been  prepared  for  him,  nor  knew  its 
contents.  It  was  presented  to  the  register  for  probate  in  the 
same  condition  in  which  it  left  the  hands  of  the  scrivener,  an 
unexecuted  writing.  This  was  enough  to  prevent  its  probate 
until  the  want  of  execution  was  accounted  for  in  accordance 
with  the  act  of  1833.  The  proofs  produced,  instead  of  showing 
that  the  paper  was  approved  by  the  testator,  but  its  execution 
prevented  by  the  extremity  of  his  last  sickness,  showed  very 
clearly  that  he  had  not  examined  it,  and  could  not  have  in- 
tended its  execution,  because  he  was  dead  when  it  was  finished. 
The  register  was  therefore  without  jurisdiction.  The  writing 
produced  was  not  signed,  nor  was  the  failure  to  sign  accounted 
for,  as  the  act  of  1833  required,  in  order  to  entitle  the  writing 
to  probate. 

In  Aurand  v.  Wilt,  9  Pa.  St.  54,  the  action  was  ejectment, 
and  the  validity  of  the  will  of  Peters  was  the  controlling  ques- 
tion. He  was  living  when  his  will  was  written  and  brought 
to  him,  but  he  was  unable  to  comprehend  what  was  said  about 
it,  and  died  without  executing  it.  It  was  held  that  the  will 
was  not  entitled  to  probate,  and  Rogers,  J.,  delivering  the 
opinion  of  this  court,  said:  "An  opportunity  must  be  given  to 
have  the  will  read  and  explained  to  him  [the  testator],  which 
cannot  be  if  before  it  is  completed  and  ready  for  signing  he 
becomes  incapable  of  understanding  and  comprehending  the 
contents.  If  at  the  time  or  before  it  is  completed  he  either 
dies  or  ceases  to  be  able  to  act  understandingly,  it  cannot  be 
admitted  to  probate." 

Several  cases  have  been  cited  which  are  thought  to  hold  a 
difl'erent  doctrine,  but  an  examination  will  show  that  they  do 
not.  They  are  cases  in  which  a  will  purporting  to  be  signed 
by  the  testator  was  presented  for  probate.  The  fact  that  the 
will  was  executed  gave  the  register  jurisdiction  to  inquire  into 
the  manner  of  its  execution,  and  the  mental  condition  of  the 
testator.  Where  he  has  jurisdiction,  a  decree  regular  in  form 
will  be  aided  by  the  presumption  that  all  things  necessary  to 
be  done  have  been  rightly  done.  Presumptions  may  be  re- 
sorted to  in  aid  of  a  decree  otherwise  regular.     But  jurisdic- 
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tion  will  not  be  presumed  when  the  record  shows  the  want  of 
it.     In  such  case  the  decree  is  a  nullity. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


JiTDOMENTS  VoiD  FOR  Want  OF  JURISDICTION  may  be  set  aside  after  the 
lapse  of  twelve  years:  People  v.  Oreene,  74  Cal.  400;  5  Am.  St.  Rep.  448;  s 
void  judgment  may  be  vacated  by  the  court  which  rendered  it  at  any  time, 
and  this  is  true,  notwithstanding  the  lapse  of  time:  Olney  v.  Harvey,  60  DL 
453;  99  Am.  Deo.  532,  and  note  citing  other  cases. 
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Landlord  and  Tenant  —  Assiqnment  or  Lbask.  —  Lessee  continues  liabl* 
on  his  covenants  in  lease,  not\vith8tanding  his  assignment  of  it,  because 
of  the  continuance  of  his  privity  of  contract  with  the  lessor.  An  as- 
signee of  the  lease  is  fixed  with  notice  of  its  covenants,  and  takes  th« 
estate  of  his  assignor  cum  onere,  but  as  his  liability  grows  out  of  privity 
of  estate  only  with  the  lessor,  it  ceases  when  the  privity  ceases. 

Landlord  akd  Tenant.  —  Each  SuocEssrvs  Assignee  of  Lease,  because 
of  privity  of  estate,  is  liable  upon  covenants  maturing  and  broken  while 
the  title  is  held  by  him,  but  is  not  liable  for  those  previously  broken, 
or  subsequently  maturing,  because  of  the  absence  of  any  contract  rela* 
tions  with  the  lessor. 

Landlord  and  Tenant. — Assioneb  of  Oil  and  Gas  Lease  is  not  liable 
to  lessor  upon  a  covenant  of  the  lessee  to  sink  a  well  upon  the  leased 
premises,  the  time  fixed  in  the  lease  for  sinking  the  well  having  passed 
by  before  the  acquirement  by  the  assignee  of  title  under  the  assignment. 

Payment.  —  Party  Paying  Money  has  Right  to  Direct  its  Appropria- 
tion, and  where,  pending  the  adjustment  of  a  disputed  liability,  the 
debtor  sends  his  creditor  money  as  a  payment  in  full  of  the  demand,  it 
is  the  duty  of  the  creditor  to  accept  the  money  for  the  purpose  for  which 
it  was  offered,  or  to  return  it,  and  his  refusal  to  return  it  will  be  deemed 
an  election  to  accept  it  for  the  purpose  offered. 

Action  of  assumpsit.  The  facts  appear  in  the  opinion. 
Judgment  having  been  entered  upon  a  verdict  in  favor  of  the 
plaintiffs,  the  defendant  assigned  error. 

Gibson  D,  Packer  and  J.  I.  Brownson,  Jr.y  for  the  plaintiff  in 
error. 

R.  W.  Irwin,  L.  McCarrell,  E.  E.  Crumrine,  and  Boyd  Crum- 
rine,  for  the  defendants  in  error. 

Williams,  J.  This  action  is  brought  to  recover  for  a  breach 
of  covenant  contained  in  an  oil  lease  dated  August  5,  1886. 
By  the  terms  of  the  lease  Gufifey  &  Co.,  the  lessees,  acquired 
the  exclusive  right  to  drill  and  operate  wells  for  oil  and  gas 
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on  about  seventy-five  acres  of  land  for  the  term  of  twenty 
years.  In  consideration  of  this  grant  they  undertook  to  com- 
mence operations  on  the  premises,  and  complete  one  well 
within  six  months  from  the  date  of  the  lease.  They  were 
also  to  commence  a  second  well  four  months  after  the  time 
for  the  completion  of  well  No.  1.  The  royalty  to  be  paid  was 
fixed  by  the  terms  of  the  lease  at  one  fourth  of  all  oil  pro- 
duced if  oil  was  found,  and  eight  hundred  dollars  per  annum 
for  each  gas  well  operated,  if  gas  was  found  in  sufficient  quan- 
tities to  be  utilized.  The  lessees  took  possession,  and  drilled 
one  well  in  accordance  with  their  covenant,  which  produced 
gas  in  sufficient  quantities  to  be  utilized.  Three  months  be- 
fore the  time  for  putting  down  the  second  well,  Guffey  &  Co. 
assigned  the  lease  to  C.  D.  Robbins,  who  held  it  from  March 
18, 1886,  till  January  20, 1887,  and  then  assigned  to  the  Wash- 
ington Natural  Gas  Company.  The  second  well  should  have 
been  drilled,  allowing  three  months  to  be  a  reasonable  time 
in  which  to  complete  it,  during  the  time  when  Robbins  was 
the  holder  of  the  lease.  The  action,  however,  is  against  the 
assignee  of  Robbins,  whose  title  was  acquired  some  two 
months  after  the  time  when  the  well  should  have  been  com- 
pleted, and  at  least  five  months  after  it  should  have  been 
begun. 

The  liability  of  the  assignee  was  brought  to  the  attention  of 
the  court  by  the  sixth  point  submitted  on  the  part  of  the  de- 
fendant below,  as  follows:  "It  being  a  conceded  fact  that  a 
reasonable  time  for  drilling  said  second  well  had  elapsed  be- 
fore defendant  became  assignee  of  the  lease,  the  defendant 
cannot  be  held  liable  for  a  failure  to  drill  said  well."  This 
point  was  refused.  The  seventh  point  asked  the  further  in- 
struction that  "it  being  shown  by  the  plaintiflfs  themselves 
that  the  covenant  in  the  lease  ....  to  commence  the  second 
well  ....  was  broken  before  the  defendant  acquired  any  in- 
terest in  the  lease,  the  proper  remedy  for  such  breach  was  an 
action  against  the  original  lessee,  or  the  holders  of  the  lease 
at  the  time  of  the  breach."  This  was  also  refused;  and  the 
learned  judge  told  the  jury  in  his  general  charge  that  the 
breach  of  the  covenant  to  drill  a  second  well  was  not  complete 
until  the  end  of  sixty  days  after  the  well  should  have  been 
finished,  because  that  was  the  time  when  the  rent  for  the  sec- 
ond well  would  fall  due.  "  The  commencement  of  the  breach," 
said  the  learned  judge  to  the  jury,  "was  the  failure  to  begin  a 
second  well  on  or  before  October,  1886,  and  the  consummation 
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was  in  not  paying  the  eight  hundred  dollars  when  it  ought  to 
have  been  paid  had  a  paying  well  been  struck."  The  answers 
to  the  points  and  the  foregoing  instruction  are  assigned  for 
error. 

The  covenant  sued  on  is  as  follows:  "And  it  is  further 
agreed  the  second  well  shall  be  commenced  four  months  after 
May,  1886,  the  time  stated  for  the  completion  of  well  No.  1." 
The  plaintiffs  allege  a  breach  of  this  covenant,  and  state  their 
cause  of  action  to  be  that  the  defendant  "has  failed  to  com- 
mence a  second  well  upon  said  leased  premises  within  the 
time  mentioned  in  said  lease,  to  wit,  within  four  months  from 
May  1,  1886,  or  at  any  other  time."  The  instruction  of  the 
learned  judge  that  a  covenant  to  commence  a  well  at  a  fixed 
time  was  only  partly  broken  by  a  failure  to  commence  it  is 
not  in  harmony  with  the  plaintiffs'  claim  as  stated  in  their 
narr.,  nor  is  it  justified  by  the  terms  of  the  covenant.  If  the 
well  had  been  drilled  at  the  proper  time,  the  covenant  would 
have  been  fully  performed,  though  neither  gas  nor  oil  had 
been  found,  and  in  that  event  no  rent  would  have  been  de- 
mandable.  The  duty  to  pay  rent  for  the  second  well,  as  for 
the  first  one,  was  conditioned  upon  actual  production,  and  it 
ceased  when  the  production  ceased,  or  when  the  quantity  of 
gas  was  too  small  to  be  utilized.  The  object  of  the  covenant 
was  to  secure  the  development  of  the  lessor's  land  by  the  put- 
ting down  of  two  wells  upon  it,  for  which  rent  was  to  be  paid 
if  the  wells  were  successful.  The  breach  was  complete  when 
the  lessee  failed  to  drill  as  he  had  agreed.  Loss  of  rents  and 
profits  might  or  might  not  follow,  depending  on  the  produc- 
tiveness of  the  field.  This  subject  might  have  been  considered 
by  the  jury  in  fixing  the  damages  after  the  plaintiffs'  right  to 
recover  was  settled,  but  had  no  relation  whatever  to  the  ques- 
tion on  which  the  liability  of  the  defendant  depended. 

Turning,  then,  to  the  question  raised  by  the  points,  we  find 
the  facts  to  be  as  assumed  therein,  and  the  liability  of  the  gas 
company  to  depend  upon  the  extent  to  which  the  covenants 
of  Guffey  &  Co.  ran  with  the  land.  That  they  continued  lia- 
ble, notwithstanding  their  assignment  to  Robbins,  is  very 
clear.  The  covenant  was  their  own,  and  their  privity  of  con- 
tract with  their  lessors  continued,  notwithstanding  their  as- 
Bignment  of  the  lease.  Their  assignee,  Robbins,  who  was  in 
possession  when  the  time  for  performance  arrived,  was  also 
liable,  because  of  the  privity  of  estate  which  arose  upon  his 
acceptance  of  the  assignment.    Acquiring  the  leasehold  estate 
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by  an  assignment  of  the  lease,  he  is  fixed  with  notice  of  its 
covenants,  and  he  takes  the  estate  of  his  assignor  cum  onere. 
But  as  his  liability  grows  out  of  privity  of  estate,  it  ceases 
when  the  privity  ceases.  If  he  had  assigned  before  the  time 
for  performance,  his  liability  would  have  ceased  with  his  title, 
and  liability  would  have  attached  to  his  assignee  by  reason 
of  privity  of  estate,  and  so  on  totiea  qvoties.  Each  successive 
assignee  would  be  liable  for  covenants  maturing  while  the 
title  was  held  by  him,  because  of  privity  of  estate;  but  he 
would  not  be  liable  for  those  previously  broken  or  subse- 
quently maturing,  because  of  the  absence  of  any  contract  re- 
lations with  the  lessor.  While  he  holds  the  estate  and  enjoys 
its  benefits  he  bears  its  burdens;  but  he  lays  down  both  the 
estate  and  its  burdens  by  an  assignment,  even  though,  as  is 
flaid  in  some  of  the  cases,  his  assignment  be  to  a  beggar: 
Negley  v.  Morgan,  46  Pa.  St.  281;  Borland's  Appeal,  66  Id. 
470. 

It  is  clear,  therefore,  that  when  Bobbins  made  his  assign- 
ment to  the  Washington  Natural  Gas  Company,  the  time  fixed 
in  the  lease  for  the  sinking  of  the  second  well  had  gone  by, 
and  the  covenant  was  broken.  Guflfey  &  Co.  were  liable  upon 
their  contract,  because  although  their  assignment  had  divested 
them  of  the  lease,  it  could  not  relieve  them  from  their  con- 
tracts. Robbins,  who  was  the  owner  when  the  covenant  ma-» 
tured,  was  liable,  because  of  the  privity  of  estate;  but  the  gas 
company  had  no  relations  with  the  lessor  or  the  leasehold 
until  after  the  covenant  was  broken.  The  covenant  ran  with 
the  land  until  the  breach.  It  then  ceased  to  run,  because  it 
was  turned  into  a  cause  of  action. 

The  case  of  Bradford  Oil  Co/ v.  Blair,  113  Pa.  St.  83,  67 
Am.  Rep.  442,  has  been  cited  as  sustaining  a  contrary  doc- 
trine, but  an  examination  of  it  will  show  that  it  is  clearly  dis- 
tinguishable from  this  case. 

The  covenant  which  it  was  sought  to  enforce  in  that  case 
was  not  for  the  completion  of  successive  wells  at  successive 
dates,  but  it  was  for  the  commencement  of  the  work  of  devel- 
oping Blair's  farm  at  a  time  certain,  and  to  "continue  with 
due  diligence  and  without  delay  to  prosecute  the  business  to 
fiuccess  or  abandonment,  and  if  successful,  to  prosecute  the 
fiame  without  interruption."  Two  wells  were  completed,  and 
were  successful  oil  wells.  The  assignee  of  the  lease  owned 
adjoining  lands  upon  which  it  was  operating,  and  it  stopped 
work  on  the  Blair  farm.    The  action  rested  on  the  breach  of 
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the  covenant  to  prosecute  the  business  of  producmg  oil  from 
the  land  of  the  lessor  with  due  diligence  and  ''without  inter- 
ruption." The  obligation  of  a  covenant  to  prosecute  the  busi- 
ness of  developing  the  land  of  the  lessor  without  delay  and 
without  interruption  is  a  continuing  one.  The  breach  for 
which  the  Bradford  Oil  Company  was  held  liable  was  not  that 
of  some  previous  holder  of  the  title,  but  its  owner. 

There  is  another  reason  for  reversing  this  case,  brought  to 
onr  attention  by  the  eighth  assignment  of  error.  The  check 
for  $650  sent  by  the  treasurer  of  the  gas  company  to  the  at- 
torney of  the  lessors  was  expressly  stated  to  be  in  full  for  the 
Johnson  lease  from  May  1,  1887,  to  May  1,  1888.  A  receipt 
was  returned  for  the  amount,  stating  that  it  was  received 
for  rental  of  well  No.  1,  on  Johnson  lease.  The  treasurer 
promptly  returned  the  receipt,  saying:  "The  $650  was  sent, 
and  so  stated,  in  full  for  Johnson  lease";  and  requesting  it» 
return  if  not  accepted  as  sent.  It  was  not  returned.  Tho 
party  paying  money  has  the  right  to  direct  its  appropriation. 
It  was  the  plain  duty  of  the  lessor  to  accept  the  check  for  the 
purpose  for  which  it  was  offered,  or  to  return  it.  Attention 
was  again  drawn  to  the  subject  by  the  treasurer  in  a  note 
dated  July  2l8t,  asking  the  return  of  the  check  unless  ac- 
cepted as  in  full  payment  of  all  rents  due  on  the  lease.  The 
refusal  to  return  it  after  this  explicit  direction  ought  to  be 
regarded  as  an  election  to  accept  it  for  the  purpose  for  which 
it  was  offered,  viz.,  as  payment  in  full  for  all  rents  due  upon 
the  lease. 

Judgment  reversed. 

AssiQNMBNT  or  Leases,  and  the  RxsPBcmyx  Rights  akd  Liabilities 
or  Lessor,  Assionbb,  and  Assiqnob  thereafteb.  —  Assignable  QualUy  of 
Leases  in  Oeneral.  —  A  lease  for  years  is,  in  law,  considered  a  chattel  real: 
Osborne  v.  Humphrey,  7  Conn.  335;  Calbreth  v.  Smith,  69  Md.  450;  Ex  parte 
Gay,  6  Mass.  419.  It  is  an  interest  in  the  land  which  is  capable  of  being 
sold  and  transferred:  Glarhson  v.  Skidmore,  46  N.  Y.  297,  305;  and  ejectment 
lies  to  recover  the  possession  of  the  land  demised:  Olendor/v.  Cook,  1  Lans. 
37.  Unless  restrained  by  some  stipulation  in  his  lease,  the  tenant  for  years 
may  assign  over  his  entire  interest  to  some  third  person,  whether  the  term 
is  in  possession  or  is  to  commence  in/uturo:  Robinson  t.  Perry,  21  Ga.  138; 
68  Am.  Deo.  455;  Oamer  v.  Byard,  23  Ga.  289;  68  Am.  Dec  527;  Per- 
rin  V.  Lepper,  34  Mich.  292;  Becar  v.  Flues,  64  N.  Y.  520.  The  power  to 
assign  is  incident  to  the  estate  of  the  lessee,  and  exists  without  the  word 
"  assigns  "  in  the  lease,  when  not  expressly  restricted:  Oreenaway  v.  Adams, 
12  Ves.  395;  Comiey  v.  Hayes,  40  Vt.  478;  94  Am.  Dec.  425.  And  stipula- 
tions in  leases  against  assignment  or  underletting  will  be  construed  by  th» 
courts  liberally  in  favor  of  the  lessee:  Boyd  v.  Fraternity  Hall  Ass'n,  16  111. 
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▲pp.  674;  Doe  v.  Carter,  8  Term  Bep.  61.  And  where  the  lessee  covenants 
that  he  or  others  having  his  estate  in  the  premises  will  not  assign  the  lease 
without  the  written  consent  of  the  lessor,  this  does  not  by  its  true  construc- 
tiou  extend  so  far  as  to  prohibit  a  reassignment  to  the  lessee  himself  without 
a  new  and  special  consent  of  the  lessor.  By  the  lease,  the  lessor  consents  to 
take  the  lessee  as  his  tenant  for  the  full  term  mentioned  in  the  lease,  and  this 
consent  is  available  for  any  reassignment  to  the  original  lessee  during  the 
term:  McCormick  v.  SUnoell,  138  Mass.  431;  moreover,  breach  of  a  condition 
against  assigning  a  lease  without  the  assent  of  the  lessor  does  not  make  the 
lease  void,  but  voidable  only:  Chautauqua  Assembly  v.  Ailing,  46  Hun,  582; 
Webster  v.  Nichols,  104  111.  160;  but  a  tenancy  at  will  is  not  assignable:  Mc- 
Leran  v.  Benton,  73  Cal.  329;  2  Am.  St.  Rep.  814;  Whittemore  v.  Oibbs,  24 
N.  H.  484;  King  v.  Lawson,  98  Mass.  309.  So  a  distinction  is  made  between 
an  assignment  of  a  lease  and  a  sublease.  An  assignment  is  where  the  lessee 
transfers  the  whole  interest  of  his  lease  to  another  without  retaining  any  re- 
versionary interest.  An  underletting  or  sublease  is  where  the  lessee  sublets 
the  premises,  retaining  a  reversion  in  himself:  Hicks  v.  Martin,  25  Mo.  App. 
359.  In  other  words,  if  a  lessee  by  any  instrument  whatever,  whether  re- 
«erving  conditions  or  not,  parts  with  his  entire  interest,  he  has  made  a  com- 
plete  assignment;  if  he  has  transferred  his  entire  interest  in  a  part  of  the 
premises,  he  has  made  an  assignment  pro  tanto.  But  if  he  retains  a  rever- 
sion in  himself,  he  has  made  a  sublease:  Bedford  v.  Terhune,  30  N.  Y.  453, 
457;  86  Am.  Dec.  394;  Woodhullv.  Rosenthall,  61  N.  Y.  382;  Dotyy.  Heith, 
62  Miss.  bZQ;  NcNeily.  Kendall,  128  Mass.  245;  35  Am.  Rep.  373;  Dunlap 
V.  BuUard,  131  Mass.  161;  Collamerv.  Kelly,  12  Iowa,  319;  Post  v.  Kearney, 
2  N.  Y.  394;  61  Am.  Dec.  303,  and  note  306.  An  assignment  of  a  lease  may 
take  place  by  operation  of  law  as  well  as  by  voluntary  act  of  the  parties. 
Thus  a  purchaser  at  a  sale  on  execution  of  a  leasehold  estate  stands  in  the 
position  of  an  assignee  in  law  of  such  estate,  with  substantially  the  samej 
rights  as  if  it  had  been  voluntarily  assigned  to  him  by  the  lessee:  McNeil 
V.  Ames,  120  Mass.  481;  and  see  Borland's  Appeal,  66  Pa.  St.  470;  Mar- 
tin V.  Tobin,  123  Mass.  85.  So  a  conveyance  Of  leased  premises  by  the  lessee 
to  one  having  notice  of  the  lease  operates  merely  as  an  assignment  of  the 
term,  and  if  the  assignee  goes  into  possession  he  will  be  liable  to  the  lessor 
for  the  rent  reserved  in  the  lease:  De  Pere  Co.  v.  Beynen,  65  Wis.  271.  So 
when  the  lessor  grants  his  reversion  the  lease  passes,  and  he  has  no  more 
interest  or  concern  in  it  than  the  payee  of  a  promissory  note  after  he  has  in- 
dorsed it  to  another:  Lancashire  v.  Mason,  75  N.  C.  465;  and  see  Dixon  v. 
Niccolls,  39  111.  372;  89  Am.  Dec.  312;  Hunt  v.  Thompson,  2  Allen,  .341.  In 
the  case  of  an  assignee  in  bankruptcy,  the  law  casts  upon  him  the  legal  title 
to  the  unexpired  term  of  a  lease,  and  he  thus  becomes  assignee  of  the  term  by 
operation  of  law,  unless  from  prudential  considerations  he  elects  to  reject  the 
term  as  being  without  benefit  to  the  creditors.  But  it  is  held  that  a  receiver 
pendente  lite,  appointed  in  an  equity  suit,  does  not  by  taking  possession  of  a 
leasehold  estate  become  an  assignee  of  the  term  in  any  proper  sense  of  the 
word:  Oaitlier  v.  StocJcbridge,  67  Md.  222. 

Generally,  in  an  action  by  the  lessor  to  recover  rent  reserved  in  a  lease, 
«gainst  one  in  possession  of  demised  premises,  a  prima  fade  right  to  recover 
is  established  by  showing  him  to  have  been  in  actual  possession  at  the  time 
the  rent  became  due,  and  the  presumption  of  law  is  that  he  occupied  as  as* 
signee  of  the  original  lessee:  Echer  v.  Chicago  etc,  E.  R.  Co.,  8  Mo.  App.  223. 
But  this  presumption  may  be  rebutted,  and  the  party  exonerated  from 
liability  to  the  lessor,  by  showing  that  he  was  not  assignee  in  fact,  and  had 
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no  interest  in  the  lease,  but  occupied  by  permission  of  tbe  lessee  as  under- 
tenant or  otherwise:  Kain  v.  Hoxie,  2  Hilt.  311;  Bagley  v.  Freeman,  1  Id, 
196;  Quackenbosa  v.  Clarke,  12  Wend.  555;  Mariner  v.  Crocker,  18  Wis.  251. 

Liability  Generally  qf  Leasee  and  hia  Assignee.  —  The  lessee  of  land,  notwith- 
dtanding  his  assignment  of  the  lease,  continues  liable  upon  expresa  covenants 
therein.  The  reason  of  the  rule  is,  that  although  by  the  assignment  the 
privity  of  estate  between  lessor  and  lessee  is  terminated,  there  still  remains 
the  privity  of  contract  between  them  created  by  the  lease,  which  is  not 
affected  by  the  assignment,  although  made  with  the  assent  of  the  lessor,  and 
the  lessee  still  continues  liable  on  his  covenant  by  virtue  of  the  privity  of 
contract:  Gamer  v.  Byard,  23  Ga.  289;  68  Am.  Dec.  527;  Barhydt  v.  Bur- 
gess, 46  Iowa,  476;  Oswald  v.  Fratenburgh,  36  Minn.  270.  Thus  the  assign- 
ment of  a  lease  does  not  annul  the  lessee's  obligation  on  his  express  covenants 
to  pay  rent,  even  though  the  lessor  has  accepted  the  assignee  as  his  tenant^ 
and  collected  rent  from  him:  Wilson  v.  Gerhardt,  9  Col.  585;  Harris  v.  Ueach- 
man,  62  Iowa,  411;  the  lessee  continues  liable  on  covenants  in  the  lease  to 
pay  rent  and  taxes,  although  accrued  subsequent  to  the  assignment:  Wall  v. 
Binds,  4  Gray,  256;  64  Am.  Dec.  64;  Mason  v.  Smith,  131  Mass.  510;  Dwighl 
V.  Mudge,  12  Gray,  23.  And  although  the  assignment  be  by  act  of  law,  and 
the  estate  be  taken  from  the  lessee  against  his  consent,  he  nevertheless  con- 
tinues liable  upon  his  express  covenants:  Auriol  v.  Mills,  4  Term  Rep.  94,  99. 
So  while  the  lessor  may  resort  to  his  lessee  upon  his  covenants  in  the  lease, 
he  may  at  the  same  time  resort  to  the  assignee  of  the  lease  upon  the  privity 
of  estate.  When  the  assignee  accepts  the  assignment  of  a  lease  he  takes  it 
cum  onere,  subject  to  the  payment  of  the  rent  which  shall  thereafter  become 
due,  and  to  the  performance  of  the  covenants  running  with  the  land,  which, 
by  the  terms  of  the  lease,  the  lessee  was  bound  to  perform:  Bedford  v.  Tier- 
hune,  30  N.  Y.  458;  86  Am.  Dec.  394;  Bailey  v.  Richardson,  66  Cal.  416> 
Graves  v.  Pmier,  \\  Barb.  592;  BaUey  v.  Wella,  8  Wis.  141;  76  Am.  Dec.  233; 
Willa  V.  Dryden,  52  Mo.  319;  Overman  v.  Sanborn,  27  Vt.  54;  Sutliffy.  At- 
Moood,  15  Ohio  St.  186;  Journey  v.  Brackley,  1  Hilt.  447;  Webster  v.  Nicliola, 
104  111.  160;  Mason  v.  Smith,  131  Mass.  510.  The  assignee  of  a  lease  takes 
it  subject  to  a  covenant  therein  to  pay  taxes,  and  a  subsequent  assignment 
by  him  will  not  relieve  him  from  liability  for  a  breach  occurring  during  his 
possession:  State  v.  Martin,  14  Lea,  92;  52  Am.  Rep.  167;  Salisbury  v.  Shir- 
ley, 66  Cal.  223.  And  although  tbe  assignment  is  by  operation  of  law,  still 
the  assignee  takes  subject  to  the  rights  and  equities  of  the  original  parties. 
Thus  a  purchaser  at  sheriff's  sale  of  the  unexpired  term  of  a  coal-mining 
lease  takes  the  lessee's  place  under  the  lease,  and  like  the  tenant,  is  liable  for 
all  taxes  on  improvements  placed  by  himself  on  the  land:  In  re  HuddeU, 
Dist.  Ct.  E.  D.  Pa.,  1883. 

Aaaignment  over  by  Assignee,  —  The  assignee  of  a  lease  u  liable  for  all  such 
breaches  of  the  covenants  as  occurred  during  the  time  of  his  enjoyment,  but 
he  may  discharge  himself  from  all  liability  for  subsequent  bresMihes  by  as- 
signing over  to  another  person,  even  though  the  assignment  be  made  for  the 
«xpre8s  purpose  of  avoiding  his  responsibility,  and  a  premium  be  given  as  an 
inducement  to  accept  the  transfer:  Johnson  v.  Sherman,  15  Cal.  287;  76  Am. 
Dec.  481;  Johnston  v.  Bates,  16  Jones  &  S.  180;  Tate  v.  McCormick,  23  Hun, 
218.  He  may  exonerate  himself  from  further  liability  by  assigning  to  an- 
other, though  the  latter  be  a  beggar,  or  a  married  woman,  or  a  prisoner,  pro- 
vided the  possession  be  relinquished,  and  the  assignment  be  not  colorable 
merely:  Childs  v.  Clark,  3  Barb.  Ch.  52;  49  Am.  Dec.  164;  Johnson  v.  Sher- 
wian,  15  Cal.  287;  76  Am.  Dec.  481;  Taylor  \.  Shum,  1  Bos.  &  P.  23;  and  by 
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reassigning  to  his  assignor  he  discharges  himself  from  liability  to  the  original 
leasor  for  rent  subsequently  accruing:  Dengler  v.  Michelasen,  76  Cal.  125. 
The  assignee  of  a  lease  is  only  bound  by  the  covenants  therein  so  long  as  he 
retains  the  possession,  by  himself  or  his  tenants,  of  the  demised  premises. 
He  is  not  liable  to  the  reversioner  upon  the  ground  of  a  privity  of  contract, 
but  solely  by  virtue  of  his  actual  occupation  and  beneficial  enjoyment.  Pos- 
session is  both  the  foundation  and  the  boundary  of  the  liability:  Carter  v.  Ham- 
mett,  18  Barb.  608;  Armstrong  v.  WkeeUr,  9  Cow.  88;  Astor  v.  L'Amoreux,  4 
Sand.  524.  But  compare  Walton  v.  Cronly,  14  Wend.  63;  Babcock  v.  Sco- 
ville,  56  111.  461.  It  is  held  in  Ouimburg  y.  Claude,  28  Mo.  App.  258,  that  the 
assignee  of  a  lease  becomes  responsible  for  rent  by  reason  of  privity  of  estate, 
and  not  by  reason  of  his  occupancy  of  the  premises  nnaer  the  lease.  See  also 
Board  of  Public  Schools  v.  Trust  Co.,  6  Id.  91. 

Assignment  or  Sublease,  Effects  of,  Distinguished.  —  As  already  seen,  if  the 
lessee  assigns  his  whole  estate  without  reserving  any  reversion  therein  in 
himself,  a  privity  of  estate  is  at  once  created  between  his  assignee  and  the 
original  lessor,  and  the  latter  has  a  right  of  action  directly  against  the  as- 
■ignee  on  the  covenant  to  pay  rent,  or  any  other  covenant  in  the  icase  which 
runs  with  the  land:  See  also  Salisbury  v.  Shirley,  66  Cal.  223;  Lodge  v.  White, 
80  Ohio  St.  669;  27  Am.  Rep.  492;  Hicks  v.  Martin,  25  Mo.  App.  359.  If, 
however,  the  lessee  sublets  the  premises,  reserving  or  retaining  any  Teversion 
In  himself,  however  small,  the  privity  of  the  estate  is  not  established,  and 
the  original  lessor  has  no  right  of  action  against  the  sublessee,  there  being 
neither  privity  of  contract  nor  of  estate  between  them:  Stewart  v.  Long  Island 
B.  R.  Co.,  102  N.  Y.  601;  55  Am.  Rep.  844;  Harvey  v.  McGrew,  44  Tex.  412; 
Robinson  v.  Lehman,  72  Ala.  401.  Unless  it  be  necessary  or  proper  for  the 
protection  of  his  own  rights,  the  original  landlord  cannot  lawfully  interfere 
with  the  possession  of  the  under  tenant,  or  disregard  the  rights  conferred 
upon  him  by  the  sublease:  Ritzier  v.  Raether,  10  Daly,  286.  But  an  injunc- 
tion will  be  granted  to  restrain  a  lessee  from  assigning  or  subletting  without 
the  consent  of  the  landlord,  in  violation  of  the  covenants  in  the  lease:  Barring- 
tonetc.  Ass'nv.  Watson,  38  Hun,  545;  Sloan  v.  Martin,  22  Jones  &  S.  87;  8  N.  Y. 
St.  Rep.  139.  But  covenants  against  assignment  or  underletting  are  liberally 
construed  in  favor  of  lessees,  and  when  a  tenant,  without  license  from  the 
landlord,  takes  a  third  person  into  copartnership  with  him,  and  lets  such  per- 
son into  joint  possession  of  the  premises,  it  is  not  a  breach  of  a  condition  in 
the  lease  against  subletting:  Boyd  v.  Fraternity  Hall  Ass'n,  16  111.  App.  574; 
Roosevelt  v.  Hopkins,  33  N.  Y.  81.  It  is,  however,  held  that  a  lease  upon 
■hares  is  a  personal  contract  which  is  forfeited  by  an  assignment,  and  at- 
tempt to  give  the  assignee  possession  without  the  consent  of  the  lessor,  and 
that  the  latter  may  take  immediate  steps  to  recover  the  possession:  Randall 
V.  Chubb,  46  Mich.  311;  41  Am.  Rep.  165.  On  the  other  hand,  it  was  held 
that  the  lessee  of  lands  on  shares  for  the  term  of  one  year  after  the  crop  is 
produced,  and  before  it  is  gathered,  may  assign  his  lease  or  sell  his  share 
of  the  crop  without  the  consent  of  the  lessor,  unless  prohibited  by  the  terms 
of  the  lease  or  contract,  and  that  such  asbignmeut  or  sale  will  carry  to  the 
assignee  or  purchaser  any  option  as  to  the  terms  of  division,  or  manner  of 
gathering  the  crop  that  the  lessee  would  have  had  under  the  terms  of  the 
lease:  DworaJc  v.  Chaves,  16  Neb.  706.  A  covenant  in  a  lease  not  to  assign 
without  the  consent  of  the  lessor  is  waived  forever  by  one  license  to  assign: 
CMpman  v,  Emeric,  5  Cal.  49;  63  Am.  Dec.  80;  Murray  v.  Harway,  56  N.  Y. 
837;  and  a  breach  of  such  covenant  is  waived  by  bringing  an  action  to  re- 
strain the  use  of  the  premises  by  the  assignee  in  violation  of  a  covenant  in 
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the  lease:  Cliautauqua  Assembly  v.  A  llimj,  46  Hun,  582;  bat  it  is  no  answer  t« 
a  breach  of  a  covenant  not  to  underlet  that  the  lessor  had  waived  another 
and  distinct  breach  of  such  covenant  in  the  same  lease:  Seaver  v.  Coburn,  10 
Cash.  324.  But  au  assignment  of  the  term  is  not  a  breach  of  the  covenant 
Hot  to  underlet:  Lynde  v.  Hough,  27  Barb.  415.  Where  the  whole  term  is 
assigned,  there  must  be  an  express  reservation  to  prevent  every  right  and 
interest  of  the  lessee  from  passing  under  the  assignment.  Therefore,  if  an 
assignment  of  a  lease  containing  covenants  of  renewal  ia  made  without  any 
express  reservation,  the  ight  to  renewals  may  pass  to  the  assignee,  although 
the  haiendwn  of  the  assignment  merely  sets  out  the  existing  term  assigned, 
making  no  reference  to  the  covenants  of  renewal:  Doioningy.  Jones,  11  Daly, 
246;  and  see  Kenney  v.  Wallace,  24  Hun,  478;  Mott  v.  Richmyer,  57  N.  Y.  62. 
If  a  lessee  leases  a  part  of  the  demised  premises  to  another  for  the  remain- 
der of  his  term,  with  easements  in  the  other  part,  this  is  an  nnder-lease,  and 
not  an  assignment:  McNeil  v.  Kendall,  128  Mass.  245;  35  Am.  Rep.  373. 
Where  the  lessor,  in  consideration  of  the  lessee's  assignment  to  him  of  under- 
leases of  the  demised  premises,  accepted  a  surrender  of  the  original  lease, 
"  without  prejudice  "  to  the  under-leases,  it  was  held  that  he  might  recover 
rent  from  one  of  the  sublessees,  accruing  after  the  assignment:  Bealy.  Boston 
Spring  Car  Co.,  125  Mass.  157;  28  Am.  Rep.  216.  If  a  lessee,  after  sub- 
letting, makes  an  assignment  of  the  lease  to  the  lessor,  who  receives  and 
collects  from  the  sublessee  the  rent  reserved  in  the  sublease,  it  is  held  that 
no  merger  is  created,  and  that  the  lessor  comes  in  as  assignee  of  the  rever- 
sion, and  not  as  owner  of  the  fee:  Bailey  v.  Richardson,  66  Cal,  416.  And 
where,  during  the  term  of  a  lease  at  a  monthly  rental,  the  lessee  makes  a 
lease  of  the  premises  for  the  unexpired  term  of  the  original  lease  at  au  ad* 
vanced  rental,  and  subsequently  assigns  all  right,  title,  and  interest  under 
such  sublease  to  the  landlord  in  chief,  such  assignment  does  not  consti- 
tute a  merger  of  the  title,  so  as  to  bar  a  recovery  by  the  landlord  in  chief 
against  sureties  upon  the  original  lease  for  rent  subsequently  accruing  under 
it:  Hamilton  v.  Read,  13  Daly,  436;  and  see  Tovmsend  v.  Read,  13  Id.  198; 

15  Abb.  N.  C.  285;  Oanson  v.  Tifft,  71  N.  Y.  48;  Collins  v.  Hasbrouci,  56 
Id.  157;  15  Am.  Rep.  407;  Duiilap  v.  Bullard,  131  Mass.  161.  Where  the 
lessee  moves  to  the  leased  premises  a  house  in  the  occupation  of  a  third 
person,  who  refuses  to  leave  it,  the  occupant  of  the  house,  by  voluntarily 
remaining  therein,  becomes  a  subtenant  of  the  lessor,  and  subject  to  be  dis- 
possessed, under  the  unlawful  detainer  act,  in  default  of  payment  of  the 
rent  by  the  lessee:  Pardee  v.  Oray,  66  Cal.  524.  But  if  a  lessee  sublets  the 
leased  premises,  and  the  sublessee  afterward,  and  during  the  term,  takes  a 
deed  of  the  premises  in  fee-simple  from  the  owner,  and  an  assignment  of  the 
lease,  the  lease  is  terminated  by  the  conveyance,  and  such  sublessee  cannot 
afterward  maintain  an  action  against  the  lessee  for  rent:  LiebschtUx  v.  Moort, 
70  Ind.  142;  36  Am.  Rep.  182. 

Commencement  and  Termination  oir  Assignee's  Liabilitt.  —  Th« 
general  rule  is,  that  the  assignee  of  a  lease,  being  liable  only  in  privity  of 
estate,  is  liable  only  for  breaches  accruing  whilst  he  holds  the  estate  as  as- 
signee, and  not  for  breaches  which  occurred  before  he  became  assignee,  nor 
after  he  has  transferred  his  whole  interest  by  assignment:  Fatten  v.  Deshon, 
1  Gray,  325,  329.  The  privity  of  estate  may  at  any  moment,  at  the  option 
of  the  assignee,  be  severed  by  assigning  over,  and  he  cannot  be  held  liable 
ander  a  covenant  for  payment  of  rent,  taxes,  etc.,  where  the  liability  there- 
under did  not  accrue  until  after  an  assignment  over  by  him:  JohntUmy.  Bate*, 

16  Jones  &  S.  180;  TaU  v.  McCormick,  23  Hun,  218.     Bat  an  assignee  in 
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fact  of  a  term  of  years  is  chargeable  with  the  performance  of  covenants  run- 
ning with  the  land,  although  he  has  not  taken  actual  possession  of  the  de* 
mised  premises:  Babcock  v.  Scoville,  56  111.  461;  WaUon  v.  Cromly,  14  Wend. 
63;  and  this  rule  applies  as  well  to  the  assignee  of  such  assignee:  Taylor  v. 
Shum,  1  Bos.  &  P.  21.  So  in  England,  and  in  states  where  the  common-law  doc- 
trine of  mortgage  prevails,  a  mortgagee  of  leasehold  premises  is  liable  on  the 
covenants  in  the  lease,  although  ho  has  never  been  in  possession  of  the  es- 
tate or  received  any  benefit  therefrom:  Williams  v.  Boaanquet,  1  Brod.  &  B. 
238;  Burton  v.  Barclay,  7  Bing.  745;  Abraham  v.  Tappe,  60  Md.  317;  Mc- 
Murphy  \.  Minot,  4  N.  H.  251.  Compare  Calvert  v.  Bradley,  16  How.  593; 
WaUon  V.  Cromley,  14  Wend.  63;  PoUiemm  v.  Trainer,  30  Cal.  685.  But  one 
who  becomes  assignee  of  a  lease  merely  by  operation  of  law  is  not  in  gen- 
eral liable  under  the  covenants  therein  unless  he  takes  actual  possession: 
WiUiama  v.  Bosanquet,  1  Brod.  &  B.  238;  and  see  Welch  v.  Myers,  4  Camp. 
368;  SutUffy.  Atwood,  15  Ohio  St.  186;  People  v.  DudUy,  58  N.  Y.  323;  Iloyt 
V.  Stoddard,  2  Allen,  442;  Qaitker  v.  Stockhridge,  67  Md.  222.  The  liability 
of  an  assignee  ceases  with  his  possession,  whether  he  assigns  or  is  evicted: 
Childs  V.  Clark,  3  Barb.  Oh.  62;  49  Am.  Dec.  164;  Aator  v.  VAmorevx,  4 
Sand.  524;  but  a  partial  eviction  discharges  the  assignee  only  pro  tanto  from 
the  payment  of  rent:  Stevenson  v.  Lamhard,  2  East,  575.  Assignees  of  undi- 
vided and  unequal  interests  in  a  lease  are  jointly  and  severally  liable  on  cov- 
enants in  the  lease  to  repair  and  to  deliver  up  the  demised  premises  at  the 
end  of  the  term.  Such  covenants  run  with  the  land,  and  vest  in  point  of 
benefit  and  liability  in  the  assignees,  while  the  personal  privity  of  con- 
tract between  the  lessor  and  lessee  remains  una£fected  by  the  transfer:  Co- 
bum  V.  Ooodall,  72  Cal.  498;  and  see  Fitch  v.  Johnson,  104  HI.  Ill;  Hayes  v. 
Morrison,  38  N.  H.  95. 

Rights  of  Assignee.  —  An  assignee  of  a  lease  takes  all  his  assignor's  interest 
in  the  term  assigned,  and  is  entitled  to  the  benefit  of  all  covenants  real 
annexed  to  the  estate  which  make  in  his  favor,  such  as  covenants  for  quiet 
enjoyment,  for  further  assurance,  for  renewal,  for  repair  of  the  premises, 
and  the  like:  Pootmore  v.  Bunn,  1  Bam.  &  C.  694;  Campbell  v.  Lewis,  3  Bam. 
&  Aid.  392;  Vernon  v.  Smith,  5  Id.  11;  King  v.  Jones,  5  Taunt.  418;  Smith  v. 
Si.  Philip's  Church,  107  N.  Y.  610.  And,  as  a  general  rule,  the  assignee  only 
can  bring  an  action  to  recover  damages  arising  from  breaches  of  covenants 
running  with  the  land,  unless  the  nature  of  the  assignment  is  such  that  the 
assignor  is  bound  to  indemnify  him  against  such  breaches  of  covenant  by  the 
reversioner  or  his  assigns:  Bick/oi'd  v.  Page,  2  Mass.  460;  Orijfinv.  Fairbrother, 
10  Me.  91;  Kane  v.  Sanger,  14  Johns.  89.  But  an  assignee  cannot  sue  for 
breaches  of  covenant  which  occurred  before  the  assignment  to  him:  London 
V.  Richmond,  2  Vern,  423;  Martin  v.  Baker,  5  Blackf.  232;  SMley  v.  Hearne^ 
14  Tenn.  512;  nor  for  breaches  of  covenants  which  do  not  run  with  the  land: 
Cknion  v.  Gregory,  3  Best  &  S.  90;  but  he  may  maintain  an  action  against  a 
stranger  for  the  negligent  destruction  of  buildings  on  the  demised  premises: 
Cook  V.  Champlain  Trans.  Co.,  1  Denio,  91.  A  statute  giving  the  assignee 
of  a  lease  the  same  remedies  as  his  assignor  against  breaches  of  the  lessor's 
covenants  does  not  extend  to  collateral  covenants:  Norman  v.  Wells,  17  Wend- 
136,  152.  What  are  covenants  running  with  the  land,  and  what  are  personal 
covenants,  see  Gear  on  Landlord  and  Tenant,  sec.  84;  Boone  on  Real  Prop- 
erty, sec.  103. 

Eights  qf  Leasee  after  AssignmenL  —  A  lessee  remains  liable  on  his  express 
obligations  notwithstanding  ue  may  have  assigned  his  lease:  Wall  v.  Hind*, 
4  Gray,  256;  64  Am.  Dec.  641;  Smith  v.  Hamson,  42  Ohio  St.  180.     And  the 
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lessor  may  sue,  at  his  election,  either  the  lessee  or  the  assignee,  or  may  pur- 
sue his  remedy  against  both  at  the  same  time,  though  of  course  with  but  one 
satisfaction:  Sutliff  v.  Atxmod,  15  Id.  186;  Whetstone  v.  McCartney,  32  Mo. 
App.  430.  In  such  case,  the  liability  of  the  original  lessee  depends  upon 
privity  of  contract,  and  continues  during  the  whole  term,  while  the  liability 
of  the  assignee  depends  upon  privity  of  estate  created  by  the  assignment,  and 
continues  only  during  the  term  he  holds  the  legal  title  to  the  leasehold  estate 
under  the  assignment:  Farrington  v.  Kimball,  126  Mass.  313;  30  Am.  Rep. 
680;  Wiley'H  Estate,  12  Phila.  152;  SJmw  v.  Partridge,  17  Vt.  626.  But  a  dis- 
tinction is  made  between  express  and  implied  covenants  in  a  lease,  and  the 
liability  of  the  lessee  in  respect  to  the  latter  will  be  discharged  by  an  assign- 
ment with  the  assent  of  the  lessor,  for  the  privity  of  estate  upon  which  such 
liability  depends  is  thereby  destroyed,  and  the  implied  covenant  or  agree- 
ment canceled:  Sutlijfy.  Atwood,  15  Ohio  St.  186,  194.  Thus  where  the  obli- 
gation of  the  lessee  to  pay  rent  is  only  that  which  is  implied  by  law  from  hifl 
occupation  of  the  premises,  his  assignment  of  the  lease  and  surrender  of  pos* 
session  to  the  assignee  with  the  lessor's  assent  extinguishes  the  privity  of 
estate  between  lessor  and  lessee,  and  the  consequent  implied  liability  of  the 
latter  to  pay  rent.  And  the  lessor's  assent  to  such  assignment,  where  noth- 
ing to  the  contrary  appears,  may  be  implied  from  hia  charging  the  rent  to  the 
new  tenant,  and  accepting  payment  thereof  from  him:  Lodge  v.  While,  30 
Ohio  St.  569;  27  Am.  Rep.  492;  Wadham  v.  Marlow,  8  East,  316;  Smyth  v. 
NwHi,  L.  R.  7  Ex.  242;  Patten  v.  Deshon,  I  Gray,  325,  330;  Harvey  v.  Me- 
Orew,  44  Tex.  412.  And  where  a  lease  was  assigned  without  the  lessor*! 
assent,  and  in  violation  of  the  terms  of  the  lease,  but  the  lessor,  with  knowl- 
edge of  the  assignment,  accepted  rent  from  the  lessee's  assignee,  and  made 
repairs  and  alterations  at  his  request,  this  was  held  to  amount  to  an  accept- 
ance of  such  assignee  as  tenant,  and  that  rent  accruing  after  the  assignment 
could  not  be  recovered  from  the  original  lessee:  CoUon  v.  Oorham,  72  Iowa, 
324;  and  see  Levering  v.  Langley,  8  Minn.  107. 

So  the  assignee  of  a  lease  takes  the  whole  estate  of  the  leasee  subject  to  the 
performance  on  his  part  of  the  covenants  running  with  the  land,  and  the  law 
implies  a  promise  to  perform  the  duties  thus  imposed;  and  if,  through  hie 
neglect  or  refusal  to  perform  them,  the  lessee  is  obliged  to  pay  rent,  taxes,  or 
other  sums  of  money  to  the  lessor  under  the  covenants  of  his  lease,  he  may 
recover  the  same  from  hia  assignee:  Burnett  v.  Lynch,  5  Bam.  &.  C.  589} 
Moult  V.  Oarr*U,  L,  R.  7  Ex.  101;  1  Eng.  Rep.  207;  Farrington  v.  Kimball, 
126  Mass.  313;  30  Am.  Rep.  680;  Mason  v.  Smith,  131  Mass.  510;  Rawling* 
v.  Duvall,  4  Har.  &  M.  1;  Brinkley  v.  HambleUm,  67  Md.  177.  But  the  im- 
plied  promifie  to  perform  the  duties  imposed  upon  the  assignee  by  the  accept- 
ance of  the  assignment  must  be  limited  to  the  time  he  holds  the  estate  under 
the  assignment,  aud  while  by  virtue  of  his  privity  of  estate  with  the  lessor 
he  is  liable  to  him  for  the  performance  of  the  covenants.  That  is,  the  im- 
plied promise  cannot  be  made  to  include  the  payment  of  any  sums,  except 
those  which  as  assignee  he  assumes,  and  for  which,  when  he  assigns  over  the 
lease,  he  is  no  longer  liable  to  the  lessee:  Waiver idge  v.  Steward,  1  Car.  &  M. 
644;  Walker  v.  Physick,  5  Pa.  St.  193;  as  where  a  lease,  containing  a  cove- 
nant for  the  payment  by  the  lessee  of  the  taxes  assessed  upon  the  demised 
premises,  is  assigned  without  any  covenant  on  this  subject,  the  assignee  is 
liable  to  the  assignor  for  the  amount  of  taxes  accruing  during  his  term  and 
paid  by  the  assignor,  but  is  not  so  liable  for  taxes  accruing  after  he  has 
parted  with  his  possession  by  assignment  over  to  another:  Maaon  r.  Smithy 
131  Mass.  510. 
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Under-tenant  not  Liable  to  Original  Lessor.  —  At  common  law  there  is  no 
privity  of  estate  or  contract  between  the  lessor  and  the  under-tenant  of  his 
lessee,  and  he  can  maintain  no  action  against  such  under-tenant  for  the  re- 
covery of  rent:  Holford  v.  Hatch,  Doug.  183;  Quachenhoss  v.  Clarice,  12  Wend. 
555;  Fulton  v.  Stewart,  2  Ohio,  216;  15  Am.  Dec.  542,  and  note  543;  Krider 
V.  Ramsay,  79  N.  0.  354;  RoUnson  v.  Lehman,  72  Ala.  401;  Stewart  v.  Long 
Island  R.  R.  Co.,  102  N.  Y.  601;  55  Am.  Rep.  844.  But  in  some  of  the  states, 
as,  for  instance,  in  Missouri,  this  rule  of  the  common  law  has  been  changed  by 
statute,  which  places  the  under-tenant  on  the  same  footing  with  the  assignee: 
Hicks  V.  Martin,  25  Mo.  App.  359.  See  also  Robinson  v.  Lehman,  72  Ala. 
401.  And  at  common  law,  if  the  original  lessee  fails  to  pay  rent,  the  chief 
landlord  may  dispossess  him,  and  the  under-tenant  with  him,  unless  the 
under-tenant,  in  order  to  protect  his  possession,  pays  the  rent:  Ai-nsby  v. 
Woodward,  6  Barn.  &  C.  519;  Riiakr  v.  Raether,  10  Daly,  286.  But  the  in- 
terest  which  an  under-tenant  acquires  in  the  land  by  virtue  of  the  sublease 
cannot  be  defeated  by  any  act  or  omission  of  his  lessor  that  does  not  derogate 
from  the  rights  of  the  chief  landlord.  Thus  if  a  tenant  has  underlet  he  can- 
not defeat  the  interest  of  the  under-lessee  by  a  surrender  to  the  original  les- 
sor: Eten  V.  Luyster,  60  N.  Y.  252;  Allen  v.  Brown,  5  Lans.  280.  Nor  has  he  a 
right  to  waive  any  privilege  which  the  law  gives  him,  to  the  prejudice  of  hia 
under-tenant:  Brown  v.  Butler,  4  Phila.  71;  and  see  Chreai  Western  R.  R.  Co.. 
V.  Smith,  L.  R.  2  Ch.  Div.  235;  Mellor  v.  Watkins,  L.  R.  9  Q.  B.  400. 

Miscellaneous  Decisions  Affecting  Rights  and  Remedies  of  Parties  after  As- 
mgnment  of  Lease.  — A  lessor  may  grant  the  whole  or  any  part  of  premises 
out  of  which  rent  issues,  and  the  lessee  will  be  bound  to  pay  the  whole  or  a 
proportionate  share  of  the  rent  to  the  grantee,  and  the  latter  has  all  the  rem- 
edies to  enforce  payment  which  the  lessor  had:  Crosby  v.  Loop,  13  III.  625. 
If  the  lessor  makes  an  unqualified  grant  of  the  leased  land,  the  rent  passes 
to  the  grantee  as  an  incident  of  the  reversion;  but  the  lessor  may  sever  the 
rent  from  the  reversion  by  reserving  it,  or  he  may,  by  a  grant  of  a  part  of 
the  land  to  one  person,  or  of  the  whole  land  to  several  persons,  create  a 
necessity  for  an  apportionment  of  the  rent  between  the  different  owners: 
Dixon  V.  Brodrick,  39  111.  372;  Cole  v.  Patterson,  25  Wend.  456;  Russell  v. 
Allen,  2  Allen,  42;  Martin  v.  Martin,  7  Md.  368;  61  Am.  Dec.  364;  Ehrman 
y.  Mayer,  57  Md.  612.  But  it  is  held  that  the  rent  ia  not  apportionable  in 
■nch  cases  without  the  lessee's  consent:  Bliss  v.  Collins,  6  Barn.  &;  Aid.  876; 
Ryerson  v.  Quackenbush,  26  N.  J.  L.  254;  and  the  apportionment  must  b» 
according  to  value,  and  not  quantity  or  number  of  acres:  Van  Rensselaer  v. 
Oallup,  5  Denio,  454;  Biddle  v.  Husman,  23  Mo.  597;  unless  there  be  no 
proof  upon  the  subject  as  to  value:  Van  Rensselaer  v.  Jones,  2  Barb.  643. 
Where  the  rent  ia  apportionable,  an  action  by  the  lessor  for  his  portion  of 
the  rent  need  not  be  limited  to  that  part,  but  he  may  sue  for  the  whole,  and 
recover  as  much  as  the  jury  may  find  him  to  be  entitled  to,  and  he  will  b* 
barred  as  to  the  residue:  Van  Rensselaer  v.  Oallup,  6  Denio,  454;  Worthing' 
ton  V.  Cooke,  56  Md.  51. 

If  the  assignee  accepts  the  assignment  of  a  lease  prior  to  the  rent  becom- 
ing due,  he  takes  it  cum  onere,  and  he  must  pay  the  whole  rent  when  it  be- 
comes  due,  and  he  cannot  collect  a  portion  of  it  from  hia  assignor,  the  lessee. 
The  rent,  as  between  them,  in  the  absence  of  any  special  agreement,  cannot 
be  apportioned:  Graves  v.  Porter,  11  Barb.  592;  and  see  Bedford  v.  Terhune, 
30  N.  Y.  458;  86  Am.  Dec.  394. 

If  several  persons  hold  the  entire  interest  of  the  original  lessee  of  premises, 
not  as  joint  purchasers,  but  by  separate  deeds  of  assignment,  each  of  them 
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«n  undivided  interest,  they  are  not  jointly  liable  to  the  lessor  for  the  whole 
rent,  but  each  assignee  is  severally  liable  for  a  part  only,  according  to  his 
interest  in  the  premises  as  compared  with  the  whole  interest  under  the  lease: 
Babooch  v.  Samlle,  56  111.  461. 

In  Illinois,  by  provision  of  statute,  the  landlord  cannot,  in  a  proceeding 
against  the  original  tenant,  distrain  the  goods  of  such  tenant's  assignee, 
although  they  formerly  belonged  to  the  tenant  and  are  found  on  the  demised 
premises:  Howdyahellv.  Oary,  21  111.  App.  288.  This  is  a  modification  of 
the  common-law  rule,  under  which  all  goods  found  upon  the  demised  prem- 
ises, whether  belonging  to  the  tenant  or  under-tenant,  or  a  stranger,  are 
liable  to  distress  for  rent  due  from  the  tenant:  See  Stevens  v.  Lodge,  7  Blackf. 
694;  E2eber  v.  Ward,  88  Pa.  St.  93;  McCreery  v.  Clafflm,  37  Md.  435;  11  Am. 
Rep.  542. 

A  court  of  equity  has  jurisdiction  of  a  suit  brought  by  a  lessor  of  premises 
to  enforce  payment  of  rent  against  the  assignee  of  the  unexpired  term  by 
the  sale  of  specific  property,  upon  the  ground  that  a  lien  for  that  purpose  is 
reserved  upon  the  property,  — in  other  words,  to  enforce  that  lien,  whether 
it  be  legal  or  equitable.  But  if  the  object  of  the  suit  is  simply  to  obtain  a 
decree  against  a  legal  assignee  for  the  rent  due  from  him,  a  court  of  equity 
has  no  jurisdiction,  for  the  remedy  would  be  complete  at  law:  Webster  v. 
Nichols,  104  111.  161. 

No  recovery  can  be  had  by  the  assignee  of  a  lessor  for  rents  due  from  the 
lessee,  under  the  common  counts  in  assumpsit,  against  parties  guaranteeing 
the  payment  of  the  rent  and  performance  of  the  covenants  of  the  lease.  A 
recovery  against  the  guarantors,  if  at  all,  must  be  upon  their  guaranty:  Pot» 
ter  V.  Oronbeck,  117  111.  404. 

If  a  lessor  brings  ejectment  against  an  assignee  of  the  lessee  to  recover 
possession  of  the  demised  premises,  after  the  expiration  of  the  term,  he  ia 
not  thereby  estopped  from  maintaining  a  subsequent  action  against  the  as- 
signee to  recover  damages  for  a  breach  of  a  covenant  in  the  lease  to  surrender 
the  possession  at  the  expiration  of  the  term,  when  all  claim  for  damages,  hj 
reason  of  the  unlawful  withholding,  is  expressly  waived  in  the  prior  action  t 
Cobum  V.  OoodaU,  72  Cal.  498. 

An  agreement  to  take  an  assignment  of  a  lease,  followed  by  possession  on 
the  part  of  the  equitable  assignee,  is  not  sufficient  to  give  the  lessor  any  right 
to  sue  the  equitable  assignee  on  the  covenants  in  the  lease:  Coob  v.  Bishop,  8 
DeGex,  M.  &;  0.  815. 
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[124  Pbnnstlvania  Stati,  10.] 
Wills —  CoNSTBironoN  —  Pebpetuttiks.  —  Where  a  testator  bequeaths  aa 
equal  share  of  the  income  of  a  trust  fund  to  each  of  his  four  children 
for  life,  and  upon  the  death  of  either  or  each,  then  one  fourth  of  the  re* 
siduary  estate  to  go  to  the  use  of  his  or  her  child  or  children  who  attains 
the  age  of  twenty-five  years,  and  the  issue  of  any  or  of  such  as  should 
die  under  that  age  leaving  issue,  in  equal  shares,  but  if  more  than  one, 
such  issue  to  take  their  parents'  share  per  stirpes,  and  if  any  of  th« 
testator's  children  should  die  without  issue  surviving,  then  the  share  so 
limited  to  his  or  her  child  or  children  to  go  to  the  other  children  and 
their  issue  upon  the  limitations  above  set  forth,  and  then  by  oodioil  di« 
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rects  that  distribution  shall  be  made  per  capita  among  the  grandchil- 
dren instead  of  per  stirpes,  and  no  grandchildren  are  born  after  his  deaths 
—  such  bequests  to  the  grandchildren  are  contingent,  and  vest  only 
when  he  or  she  shall  have  attained  the  age  of  twenty -five  years;  and  as 
those  born  before  and  after  the  testator's  death  are  included,  and  as 
under  the  will  the  vesting  of  the  remainders  may  be  postponed  for 
more  than  twenty-one  years  after  the  death  of  a  life  tenant,  the  rule 
against  perpetuities  is  violated,  and  remainder  void. 

Wills  —  Legacy,  Vested  oe  Continoent.  —  Where  there  is  any  serious 
doubt  whether  a  legacy  is  vested  or  contingent,  the  doubt  should  be  re- 
solved in  favor  of  vesting,  if  such  conclusion  can  be  reached  by  a  fair 
and  reasonable  construction  of  the  whole  will,  and  not  from  particular 
expressions. 

Wills  —  Perpetuities.  — Rule  that  future  interests  must  vest  within  a  life 
or  lives  in  being,  and  twenty-one  years  thereafter,  must  be  tested  by 
possible,  and  not  by  actual,  events,  and  if  the  gift  is  to  a  class,  and  is 
void  as  to  any  of  the  class,  it  is  void  as  to  all. 

Wills.  —  Where  Particular  Estate  or  Interest  for  Life  is  carved 
out,  with  a  gift  over  to  the  children  of  the  person  taking  that  interest, 
or  of  any  other  person,  the  limitation  will  embrace  not  only  the  objects 
living  at  the  death  of  the  testator,  but  all  who  shall  subsequently  come 
into  existence  before  the  period  of  distribution. 

Wills  —  Perpetuities.  —  Future  estates  limited  upon  a  life  estate,  which 
will  not  certainly  take  effect  within  twenty-one  years,  and  the  usual 
period  of  gestation  thereafter,  and  after  the  termination  of  the  life  es- 
tate, are  void  as  against  perpetuities. 

Wills  —  Contingent  Remainder. — Where  the  attainment  of  a  certain 
age  forms  part  of  the  original  description  of  the  devisee,  the  vesting 
of  the  estate  is  suspended  until  the  attainment  of  that  age,  even  though 
the  limitation  over  is  only  to  take  effect  in  case  of  his  death  under  that 
age  without  issue. 

J.  Howard,  Gendelly  and  John  O.  Johnson,  for  the  appellant, 

Edwin  S.  Dixon  and  J.  B.  Townsend,  for  the  appellees. 

Paxson,  C.  J.  This  contention  is  about  the  proper  construc- 
tion of  the  will  of  the  late  Thomas  Williamson.  The  testator 
bequeathed  his  estate  in  trust  for  the  benefit  of  his  wife  and 
children.  The  provisions  for  the  wife  are  not  involved  in  this 
case.  To  each  of  his  children  he  gave  an  estate  for  life.  The 
clause  of  his  will  which  afiects  this  controversy  is  as  follows: 
"And  upon  and  after  the  decease  of  my  wife,  to  continue  the 
management  as  aforesaid,  for  the  benefit  of  my  said  four  chil- 
dren, and  so  distribute  and  pay  the  whole  net  income  of  my 
residuary  estate  as  that  each  of  them  shall  receive  an  equal 
fourth  part  thereof  in  half-yearly  payments  from  time  to  time 
during  his  and  her  respective  natural  life;  and  upon  the 
decease  of  either  of  my  said  children,  and  successively  of  each 
of  them,  then  as  respects  one  equal  fourth  part  of  the  corpu» 
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or  principal  of  my  residuary  estate,  to  and  for  the  only  proper 
use  of  his  or  her  child,  or  all  of  his  or  her  children,  if  more 
than  one,  who  shall  have  attained,  or  shall  attain,  the  age  of 
twenty-five  years,  and  the  issue  of  any  such  who  shall  have 
died,  or  shall  die,  under  that  age  leaving  issue,  in  equal  shares; 
so,  however,  that  the  issue  of  any  such  deceased  child,  if  more 
than  one  person,  shall  take  equally  among  them  such  share 
only  as  their  parent  would  have  taken  if  living;  but  if  either 
of  my  said  children  shall  die  without  leaving  a  child,  or  issue 
of  a  child,  him  or  her  surviving,  then  as  respects  the  share  of 
any  residuary  estate  above  limited  to  the  use  of  his  or  her 
child  or  children,  I  will  and  direct  shall  be  held  for  the  equal 
use  and  benefit  of  my  other  children,  and  their  respective  issue, 
and  upon  and  subject  to  the  trusts  and  limitations  hereinbe- 
fore expressed  and  contained." 

By  a  codicil,  the  testator  directed  distribution  among  grand- 
children per  capita  instead  of  per  stirpes,  and  that  as  to  the 
children  of  his  daughter,  Anna  W.  Stackhouse,  no  portion  of 
the  principal  coming  to  them  should  be  paid  during  the  life- 
time of  their  father,  Amos  Stackhouse. 

The  testator  left  surviving  four  children,  all  of  whom  are  yet 
living,  and  eleven  grandchildren,  ten  of  whom  are  yet  living, 
and  mostly  over  twenty-five  years  of  age.  One  grandchild  is 
deceased  without  issue.  No  grandchildren  have  been  born 
since  the  testator's  death. 

The  contention  of  the  appellant  is,  that  the  will  and  codicil 
are  to  be  construed  as  giving  an  interest  to  all  grandchildren, 
whether  born  during  the  life  of  the  testator  or  at  any  time 
afterwards;  that  the  remainder  after  the  life  estate  does  not 
vest  until  the  grandchildren  are  twenty-five  years  of  age  re- 
spectively, and  as  they  or  some  of  them  may  not  attain  that 
age  until  more  than  twenty-one  years  after  their  parent's 
death,  the  gift  is  within  the  rule  against  perpetuities,  and 
therefore  void;  that  the  testator  died  intestate  as  to  the  re- 
mainder after  the  life  interests;  the  children  take  it  as  next  of 
kin  to  the  testator,  and  their  life  interests  and  the  remainders 
coalesce. 

The  auditing  judge  sustained  the  view  of  the  appellant,  and 
directed  distribution  of  the  corpus  of  the  estate  to  the  four 
children  of  the  testator.  Upon  exceptions  to  his  adjudication, 
the  orphans'  court  reversed  the  auditing  judge,  and  sustained 
the  trusts  in  the  will.  An  opinion  was  delivered  by  each  of  the 
learned  judges  who  difiered  from  the  auditing  judge,  in  which, 
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while  they  agree  as  to  the  result,  they  are  not  altogether  in 
harmony  in  the  mode  of  reaching  it.  It  is  a  satisfaction  to 
know  that  with  the  opinions  of  the  learned  judges  of  the  or- 
phans' court,  and  the  oral  and  printed  arguments  of  the 
learned  counsel  respectively,  we  have  before  us  about  all  that 
can  be  profitably  said  on  either  side. 

Where  there  is  any  serious  doubt  whether  a  legacy  is  vested 
or  contingent,  such  doubt  should  be  resolved  in  favor  of  vest- 
ing. In  Chess's  Appeal,  87  Pa.  St.  362, 30  Am.  Rep.  361,  it  was 
said  by  Sharswood,  J.,  in  delivering  the  opinion  of  the  court: 
"  The  inclination  of  the  courts  is  always  in  favor  of  the  vest- 
ing of  legacies,  because  in  ninety-nine  cases  out  of  a  hundred 
it  is  the  intention  of  the  testator  that  his  bounty  should  be 
transmitted  to  the  children  or  family  of  the  beneficiary,  other- 
wise, indeed,  full  efiect  is  not  given  to  it."  And  the  question, 
whether  vested  or  not,  is  always  to  be  determined  by  a  fair 
and  reasonable  construction  of  the  whole  will,  and  not  from 
any  particular  expressions:  SchotVa  Estate,  78  Pa.  St.  40;  Mc- 
Arthur  v.  Scott,  113  U.  S.  340 j  Leeming  v.  Sherratt,  2  Hare, 
14  J  Bayley  v.  Bishop,  9  Ves.  6;  Redfield  on  Wills,  sec.  37; 
Gray  on  Perpetuities,  sees.  278,  641;  Randall  on  Perpetuities, 
85.  On  the  other  hand,  we  have  a  rule  of  property,  founded 
upon  the  highest  considerations  of  public  policy,  and  too 
firmly  imbedded  in  our  system  of  jurisprudence  to  be  dis- 
turbed, save  by  an  act  of  assembly,  which  requires  that  all 
future  estates  limited  upon  a  life  estate  which  are  not  sure  to 
take  effect  within  twenty-one  years  and  the  usual  fraction 
after  the  determination  of  the  life  estate  are  void  in  their  crea- 
tion: Davenport  v.  Harris,  3  Gratt.  164.  Where  the  language 
of  a  will  leaves  us  in  doubt  whether  this  rule  has  been  trans- 
gressed, we  may  well  resolve  the  doubt  in  favor  of  vesting, 
especially  when,  upon  a  careful  examination  of  the  whole  will, 
we  may  reasonably  infer  such  to  have  been  the  intent  of  the 
testator.  But  where  the  language  employed  is  not  ambiguous, ) 
and  is  clearly  transgressive  of  the  rule,  it  is  useless  to  grope 
after  a  supposed  intent  of  the  testator.  The  rule  itself  must 
be  sustained  in  all  its  integrity,  or  abandoned.  We  prefer  the 
former  course. 

The  gift  of  the  remainder  is  to  the  grandchildren  as  a  class. 
The  vital  question  is.  When  did  it  vest?  It  was  said  by  Lord 
Mansfield,  in  Baldwin  v.  Karver,  Cowp.  309,  that  "the  point  to 
be  determined  in  gifts  of  this  character,  however  general  in 
their  terms,  is,  When  does  the  legacy  vest?"    In  some  in- 
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stances  it  may  be  upon  the  death  of  the  testator;  in  others, 
upon  the  death  of  the  first  taker;  and  in  yet  other  instances, 
it  may  be  upon  the  happening  of  a  contingency.  In  either 
event,  it  is  the  time  of  vesting  which  determines  who  shall 
take.  In  a  note  to  Andrews  v.  Pattingion,  3  Bro.  C.  C.  401, 
Mr.  Eden  arranges  the  cases  in  three  classes,  as  follows:  — 

1.  Where  there  is  simply  a  general  devise  to  children  or 
other  persons  as  a  class,  in  which  it  comprehends  all  persons 
answering  that  description  at  the  testator's  death. 

2.  Where  there  is  a  previous  life  estate,  in  which  case  all 
the  persons  answering  the  description  at  the  extinction  of  that 
life  are  included. 

3.  Where  the  bequest  is  to  children  generally,  payable  at  a 
certain  period,  as  at  twenty-one  or  marriage,  in  which  case  all 
children  are  let  in  who  come  into  ease  before  the  first  child 
attains  the  period  appointed. 

It  is  a  conceded  principle  that  the  future  interest  must  vest 
within  a  life  or  lives  in  being  and  twenty-one  years.  It  is  not 
euflScient  that  it  may  vest.  It  must  vest  within  that  time,  or 
the  gift  is  void, — void  in  its  creation.  Its  validity  is  to  be 
tested  by  possible,  and  not  by  actual,  events.  And  if  the  gift 
is  to  a  class,  and  it  is  void  as  to  any  of  the  class,  it  is  void  as 
to  all.  Authority  is  scarcely  needed  for  so  familiar  a  propo- 
sition. It  is  sufficient  to  refer  to  Leake  v.  Eohinsorif  2  Merv. 
363;  Porter  v.  Fox,  6  Sim.  485;  Blagrove  v.  Hancock,  16  Id. 
371;  Dodd  v.  Wake,  8  Id.  615;  Newman  v.  Newman,  10  Id.  51; 
Vawdry  v.  Geddes,  1  Russ.  &  M.  203;  Williams  on  Real  Prop- 
erty, 305;  Perry  on  Trusts,  sec.  381;  Lewis  on  Perpetuities, 
456;  Hillyard  v.  Miller,  10  Pa.  St.  326;  Smith's  Appeal,  88  Id. 
492.  The  last  case  is  cited  upon  this  point  alone.  Subse- 
quent reflection  has  left  some  doubt  in  my  mind  as  to  the 
soundness  of  the  ruling  in  that  case  upon  the  main  question 
involved,  and  as  I  wrote  the  opinion  I  may  be  allowed  to  criti- 
cise it.  Of  the  principles  above  referred  to,  there  can  be  no 
manner  of  doubt. 

We  regard  it  as  equally  clear  that  the  time  when  the  gift 
must  vest  is  the  death  of  the  life  tenants  respectively.  There 
is  not  a  word  in  the  will  from  which  any  legal  inference  can 
be  drawn  that  the  remainder  was  to  vest  in  the  grandchildren 
at  the  death  of  the  testator.  The  language  is:  "And  upon  the 
decease  of  either  one  of  my  said  children,  and  successively  of 
each  of  them,  then  as  respects  one  equal  fourth  part  of  the 
corpus  or  principal  of  my  residuary  estate,  to  and  for  the  only 
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proper  use  of  his  or  her  child,  or  of  all  of  his  or  her  children," 
etc.  The  word  "  then,"  in  this  connection,  is  evidently  not 
used  as  an  adverb  of  time;  it  merely  means  "in  that  case." 
But  if  we  treat  it  as  an  abverb  of  time,  it  evidently  refers  to 
the  death  of  the  life  tenant.  That  is  the  period  the  testator  is 
speaking  of,  and  the  gift  is  to  all  the  grandchildren,  whether 
born  during  the  lifetime  of  the  testator  or  at  any  time  after- 
wards. A  child  born  the  day  before  the  death  of  the  life 
tenant  would  come  within  the  description.  Moreover,  we  are 
in  no  doubt  that  such  was  the  intent  of  the  testator.  Why 
should  he  cut  off  all  grandchildren  born  after  his  death? 
They  would  have  been  as  near  to  him  in  blood  as  those  born 
during  his  life,  and  we  cannot  assume  without  reason,  and  in 
the  face  of  the  clear  language  of  his  will,  that  he  intended  to 
deprive  after-born  grandchildren  of  all  share  of  his  estate. 
Moreover,  the  gift  to  the  grandchildren  was  to  them  as  a  class. 

We  need  not  go  out  of  our  own  state  for  authority  for  the 
proposition  that  the  gift  is  to  all  grandchildren  living  at  the 
death  of  the  life  tenant.  In  Minnig  v.  Batdorff,  5  Pa.  St.  603, 
it  was  held :  "  When  there  is  an  intermediate  gift  to  children, 
those  only  living  at  the  testator's  death  will  take;  but  it  is  now 
settled  that  where  a  particular  estate  or  interest  is  carved  out, 
with  a  gift  over  to  the  children  of  the  person  taking  that  in- 
terest, or  of  any  other  person,  the  limitation  will  embrace,  not 
only  the  objects  living  at  the  death  of  the  testator,  but  all  who 
Bhall  subsequently  come  into  existence  before  the  period  of 
distribution."  In  HasUns  v.  Tate,  25  Pa.  St.  249,  it  was  held 
that  a  gift  to  "my  son  Robert's  children,  he  and  them  enjoy- 
ing the  benefits  of  it  whilst  he  lives,"  gave  a  life  estate  to 
Robert,  remainder  to  his  children,  and  that  children  born 
after  the  death  of  the  testator  were  entitled  to  share  in  the 
estate.  This  is  in  accordance  with  the  rule  laid  down  by  the 
best  text-writers,  and  with  many  of  the  English  and  American 
cases.  In  the  leading  case  of  Leake  v.  Robinson,  supra,  it  was 
said:  "Whenever  a  testator  gives  to  a  parent  for  life,  remain- 
der to  his  children,  he  does  mean  to  include  all  the  children 
Buch  parent  may  at  any  time  have."  The  doctrine  was  finally 
established  in  the  house  of  lords  in  Boughton  v.  Boughton,  I 
H.  L.  Gas.  406.  See  also  Hall  v.  Hall,  123  Mass.  120;  Fosdick 
V.  Fosdick,  88  Id.  41. 

Assuming  that  the  gift  is  to  all  the  grandchildren,  whenever 
born,  we  reach  the  vital  question  in  the  case.  When  does  is  vest? 
If  it  vests  at  the  death  of  the  tenant  for  life,  or  within  twenty- 
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one  years  thereafter,  it  is  outside  of  the  rule  against  perpetu- 
ities, and  the  gift  is  good.  The  contention  of  the  appellant 
is  that  the  gift  is  contingent  or  executory,  and  does  not  vesi 
in  interest  until  the  grandchildren  respectively  attain  the  age 
of  twenty-five  years. 

The  age  does  not  merely  relate  to  the  time  of  payment. 
The  gift  is  to  those  "who  shall  have  attained  or  shall  attain. 
the  age  of  twenty-five  years."  It  is  unnecessary  to  discuss  the 
long  line  of  cases  in  which  the  time  of  vesting  and  the  time  of 
payment,  and  the  effect  of  such  words  as  "when,"  "at,"  or  "if," 
are  discussed.  Whenever  possible,  the  courts  have  held  that 
these  words  refer  to  the  time  of  payment,  in  order  that  the 
estate  may  be  held  to  be  vested.  But  in  all  such  cases  there 
has  been  some  previous  gift,  express  or  implied,  by  which  the 
party  was  to  have  some  benefit  from  the  gift  prior  to  the  time 
fixed  for  payment;  such  as  the  payment  of  interest,  a  provisioa 
for  maintenance,  or  other  matters  of  a  like  nature.  And  it 
appears  to  be  well  settled  that  unless  there  be  some  gift, 
express  or  implied,  in  order  to  so  apply  the  word,  there  is  no 
vesting  until  the  time  of  payment,  and  the  person  to  receive 
must  be  ascertained  at  that  time.  "A  legacy  shall  be  deemed 
vested  or  contingent,  just  as  the  time  shall  have  been  annexed 
to  the  gift  or  the  payment  of  it.  And  where  there  is  no  sepa- 
rate and  antecedent  gift  which  is  independent  of  the  direction 
and  time  for  payment,  the  legacy  is  contingent ":  Moore  v. 
Smith,  9  Watts,  403.  In  Hawkins  on  Wills,  241,  242,  it  is  said 
that  the  nice  distinctions  respecting  vesting  and  payment  do 
not  arise  "  where  the  attainment  of  the  given  age  is  made  part 
of  the  description  of  the  devisee;  as  if  the  devise  be  to  all  and 
every  the  children  of  A  who  shall  attain  twenty-one,  or  to  such 
children  of  A  as  shall  attain  twenty-one,  with  a  gift  over  on 

attaining  that  age Until  they  have  attained  that  age  na 

one  completely  answers  the  description  which  the  testator  ha» 
given  of  those  who  are  to  be  devisees  under  his  will;  and  there- 
fore there  is  no  person  in  whom  the  estate  can  vest It  i» 

prima  facie  contingent,  notwithstanding  a  gift  over  in  default  of 
a  child  or  children  who  should  fulfill  the  required  condition." 

It  would  seem  clear,  from  the  language  of  the  will,  that  the 
age  of  the  grandchildren  refers  not  merely  to  the  time  of  pay- 
ment or  distribution,  but  is  descriptive  of  the  persons  who  take. 
A  grandchild  who  dies  before  arriving  at  twenty-five  takes  no 
interest;  nothing  which  he  can  dispose  of  by  will  or  otherwise; 
nothing  which  can  descend  to  his  heirs.    It  is  true,  there  is  a 
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gift  over  to  the  issue  of  a  grandchild  dying  before  reaching  the 
specified  time,  but  in  such  case  the  issue  takes,  not  as  heir  or 
next  of  kin  of  his  parent,  but  as  the  devisee  of  Thomas  Wil- 
liamson.    Nor  is  there  any  provision  for  the  payment  of  inter- 
est to  or  for  maintenance  of  a  grandchild  prior  to  his  or  her 
arriving  at  the  age  of  twenty-five  years.     The  provision  in  re- 
gard to  age  is  descriptive  of  the  persons  who  shall  take  under 
the  will,  for  no  one  can  tell  until  that  time  arrives  who  will  be 
entitled.     The  gift  to  each  grandchild  is  contingent  upon  his 
arriving  at  twenty-five  years  of  age.     In  our  own  case  of  Mc- 
Bride  v.  Smyth,  54  Pa.  St.  245,  this  subject  was  thoroughly 
discussed  by  Mr.  Justice  Strong,  who  said:  "  The  first  question 
raised  by  the  bill  and   answer  is,  whether  the  children  oC 
Francis  McBride,  the  testator,  took  under  his  will  a  vested 
interest  in  the  land  described  at  his  death,  or  whether  what- 
ever interest  any  of  them  took  under  the    will  first  vested 
when  the  youngest  child  attained  the  age  of  twenty-one  years. 
In  regard  to  this  we  have  no  doubt.     The  testator  devised  all 
the  residue  of  his  estate,  including  the  property  described  in 
the  bill  as  sold  to  the  defendant,  to  trustees,  to  hold  until  his 
youngest  child  who  might  then  be  living  should  attain  the  age 
of  twenty-one  years,  upon  certain  defined  trusts,  and  upon  the 
youngest  of  his  children  who  might  be  living  attaining  the  age 
of  twenty-one  years,  he  gave,  subject  to  a  provision  for  his? 
widow,  all  his  said  (residuary)  estate,  real,  personal,  and 
mixed,  to  such  of  his   children  as  might  be  living  at  that 
time,  their  heirs,  etc.    This  is  not  a  mere  postponement  of 
the  time  of  enjoyment.     It  is  a  selection  of  individuals  from  a 
class  to  be  donees  of  a  right;  a  description  of  persons,  not  a 
regulation  of  the  interest  given.     It  is  impossible  to  admit 
that  a  gift  to  such  a  number  of  persons  as  may  meet  a  de- 
nned   description  is  a  gift  to  all  the  persons,  whether  they 
aneet  the  description  or  not.     The  rule  of  legal  construction, 
as  well  as  the  testamentary  intent  in  such  cases,  is  well  stated 
in  Smith  on  Executory  Interests,  281.     It  is  this:  'Where  real 
or  personal  estate  is  devised  or  bequeathed  to  such  children, 
or  to  such  child  or  individuals,  as  shall  attain  a  given  age,  or 
the  children  who  shall  sustain  a  certain  character,  or  do  a  par- 
ticular act,  or  be  living  at  a  certain  time,  without  any  distinct 
gift  to  the  whole  class,  preceding  such  restrictive  description, 
so  that  the  uncertain  event  forms  part  of  the  description  of  the 
devisee  or  legatee,  the  interest  so  devised  is  contingent  on  ac- 
'Oount  of  the  person.    For  until  the  age  is  attained,  the  char*, 
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acter  is  sustained,  or  the  act  is  performed,  the  person  is  unas- 
certained; there  is  no  person  answering  the  description  of  the 
person  who  is  to  take  as  devisee  or  legatee.'  If,  then,  we  are 
to  seek  for  the  intention  of  the  testator  in  the  language  of  hi» 
will,  we  must  conclude  he  gave  no  vested  interest  in  his  re- 
siduary estate  to  any  of  his  children,  that  the  devises  were 
contingent  and  became  vested  only  when  the  youngest  child 
living  attained  the  age  of  twenty-one  years,  in  such  children 
as  were  then  in  life."  This  case  has  been  frequently  followed; 
one  of  the  later  cases  is  Mergenthaler*8  Appeal,  15  Week.  Not. 
441. 

It  was  urged,  however,  that  a  conclusive  answer  to  this  Una 
of  argument  is  found  in  the  limitation  over  to  the  testator'* 
surviving  children  upon  the  death  of  a  child  without  issue  liv- 
ing; that  under  the  authorities  the  effect  of  that  limitation  waa 
to  show  that  the  attainment  by  the  grandchildren  to  the  age 
of  twenty -five  years  was  not  a  condition  precedent  to  the  vest- 
ing of  their  interests,  but  was  simply  a  designation  of  the  time 
at  which  those  interests  were  to  be  paid ;  that  the  susi)ending 
of  possession  did  not  affect  the  integrity  of  the  gift-  We  may 
concede  the  latter  part  of  this  proposition.  This  is  not  a  ques- 
tion of  the  suspending  of  the  possession,  but  of  the  vesting  of 
the  interest.  If  vested,  the  matter  of  the  suspending  of  the 
possession  or  enjoyment  could  be  easily  disposed  of.  The  first 
part  of  the  proposition  is  an  argument  in  favor  of  vesting,  but 
it  lacks  the  conclusive  character  claimed  for  it.  In  a  doubtful 
case  it  would  be  persuasive,  but  where  the  nature  of  the  inter- 
est is  clear,  it  is  entitled  to  but  little  weight.  There  is  abun- 
dant authority,  some  of  which  has  been  already  cited,  that 
where  the  attainment  of  a  certain  age  forms  part  of  the 
original  description  of  the  devisee,  the  vesting  is  suspended 
until  the  attainment  of  that  age,  even  though  the  limitation 
over  is  only  to  take  effect  in  case  of  his  death  under  that  age 
without  issue:  Smith  on  Executory  Interests,  sec.  366.  In 
Leahe  v.  Robinson,  supra,  it  was  said,  referring  to  the  implica- 
tion from  the  gift  over:  "When  the  vesting  is  so  clearly  and 
expressly  postponed,  it  is  in  vain  to  infer,  from  other  expres- 
sions used  without  any  reference  to  that  object,  that  the  testa- 
tor did  not  conceive  himself  to  have  postponed  the  vesting." 
In  Davenport  v.  Harris,  3  Grant  Cas.  164,  there  was  such  a 
gift  over,  but  the  interest  was  held  to  be  contingent  on  reach- 
ing the  prescribed  age,  and  therefore  void,  because  too  remote. 
In  SeiherVs  Appeal,  13  Pa.  St.  501,  there  was  a  gift  for  life  to  a 
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daughter,  remainder  to  her  children  as  they  arrived  at  the  age 
of  twenty-one,  with  a  gift  over  in  case  the  daughter  did  not 
have  any  issue  living  at  the  time  of  her  death,  and  it  was  held 
■contingent,  and  a  granddaughter  who  died  after  her  mother 
(the  life  tenant)  under  the  prescribed  age  took  nothing  under 
the  will.  See  also  Bull  v.  Pritchard,  1  Russ.  213;  Hunter  v. 
Judd,  4  Sim.  455;  Judd  v.  Judd^  3  Id.  525;  Ring  v.  Hardioicke^ 
2  Beav.  352;  Pickford  v.  Brown,  2  Kay  &  J.  426;  Vawdry  v. 
Oeddes,  1  Russ.  &  M.  203. 

It  was  further  urged  that  by  the  terms  of  the  codicil  the 
gifts  to  the  grandchildren  are  severable.  We  are  unable  to 
eee  the  force  of  this  proposition.  The  provision  that  they  shall 
take  per  capita  does  not  make  them  so,  nor  can  we  attribute 
€uch  an  eflfect  to  the  direction  that  as  the  grandchildren  re- 
spectively attain  the  age  at  which  they  become  entitled  to 
possession,  their  shares  shall  be  determined,  not  by  the  num- 
ber who  may  become  so  entitled,  but  by  the  number  of  grand- 
children then  living.  The  fact  remains  that  the  gift  is  to  a 
class,  and  not  to  particular  persons  of  a  class,  and  whether  a 
member  of  the  class  can  take  depends  upon  the  contingency 
of  his  or  her  arriving  at  the  age  of  twenty-five  years. 

Measuring  this  will  by  its  possibilities,  not  by  the  facts  as 
they  happened  to  be,  it  is  easy  to  see  that  grandchildren  may 
be  born  within  one  year  before  the  death  of  a  life  tenant,  in 
which  case  the  gift  could  not  vest  within  the  period  fixed  by 
the  rule  against  perpetuities.  We  must  be  careful  not  to 
fitrain  the  law  so  as  to  avoid  this  rule.  It  is  founded  upon  a 
sound  principle  of  public  policy,  and  should  be  rigidly  en- 
forced. We  are  constrained  to  hold  that  the  gift  to  the  grand- 
children is  void,  and  that  the  estate  must  be  distributed  to 
the  children  who  have  the  life  estates. 

This  conclusion  meets  the  substantial  justice  of  the  case. 

The  decree  is  reversed,  at  the  costs  of  the  appellees,  the  ad- 
judication of  the  auditing  judge  is  affirmed,  and  it  is  ordered 
that  distribution  be  made  in  accordance  therewith. 


Wills  —  PERPBTtnTixs. — The  rule  againat  perpetaities  is  disoiuwed  at 
length  in  a  monographic  note  to  Barnum  v.  Bamum,  90  Am.  Deo.  101- 
106.  If  by  possibility  a  devise  may  operate  to  tie  np  property,  and 
render  it  inalienable  for  a  period  longer  than  a  life  or  lives  in  being,  and 
twenty-one  years  thereafter,  with  a  fraction  of  a  year  added  for  the  term  of 
gestation,  it  is  void  as  against  the  rale  of  perpetuities:  Davi*  r.  WilUams,  85 
Tenn.  646,  and  cases  there  cited;  CruUcahank  v.  Home  for  tht  Frietulkst,  lift 
N.  Y.  337. 
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Wills,  Legacies  in,  whether  Vested  or  CoNTiNaiNT:  See  Sfecfa  Ap- 
j>eal,  118  Pa.  St.  215;  4  Am.  St.  Rep.  588,  and  note  592;  WilUU'a  Adm'r  v. 
BuUer'a  Adm'r,  84  Ky.  317;  Chesa'a  Appeal,  87  Pa.  St.  362;  30  Am.  Rep.  361; 
Ooeiiel  V.  Woif,  ante,  p.  464,  and  monograpbio  note,  p.  471. 

Wills.  —  The  application  of  the  rule  per  capiti  or  per  atirpea  muat  be  con- 
trolled by  the  general  intention  of  the  testator:  Risk's  Appeal,  52  Pa.  St.  269; 
91  Am.  Dec.  156.  Where  a  testator  devised  all  his  property  to  hia  wife  for 
life,  directing  at  her  death  that  what  remained  of  his  estate  in  her  hands 
should  be  equally  divided  among  his  children  then  living,  and  the  descend- 
aoits  of  such  as  might  be  dead,  share  and  share  alike,  taking  into  considera* 
tiou  all  advancements  made  either  by  himself  or  wife,  the  will  gave  the  wife 
a  life  estate,  with  power  of  disposition,  and  to  the  testator's  children  alive 
at  the  wife's  death,  and  the  descendants  of  such  children  as  were  dead,  a 
vested  remainder,  and  the  descendants  would  take  per  atirpea,  not  per  capita: 
Woodv.  Robertson,  113  Ind.  323. 

Wills  —  Devises  to  a  Class. — Under  a  devise  to  a  class,  where,  by 
reason  of  the  legal  incapacity  of  the  others,  only  one  person  in  the  class  can 
take,  he  takes  all  the  estate  which  the  devise  by  its  terms  gives  to  the 
whole  class:  Downing  y.  Marahall,  23  N.  Y.  366;  80  Am.  Deo.  290;  Wtmack 
V.  SmUh,  11  Humph.  478;  54  Am.  Deo.  51;  ColUn  v.  ColUn,  1  Barb.  Ch.  630; 
45  Am.  Deo.  420. 
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"Wills  —  Mansatobt  Trust.  —  Where  a  testator  creates  a  tmat  in  his  resid- 
nary  estate  by  providing  that  "I  give  and  bequeath  the  same  to  my 
executors,  to  be  devoted  and  given  by  them  to  such  institutions  or  uses 
as  they  in  their  best  judgment  may  consider  the  most  compatible  with 
the  views  and  instructions  which  I  have  given  them,"  and  expressly  pro- 
viding that  no  part  of  such  estate  should  pass  under  the  intestate  laws, 
inch  trust  is  mandatory,  and  gives  the  executors  a  discretion  in  carry- 
ing out  the  orders  and  instructions  of  the  testator  according  to  his  judg- 
ment, and  not  a  discretion  to  distribute  the  estate  according  to  their 
judgment. 

"Wills  —  Exhausted  Teuot.  —  Where  the  testimony  of  the  executors,  one 
of  whom  is  dead,  is  the  only  evidence  of  the  object  of  a  trust,  and  they, 
by  solemn  instrument  under  seal,  against  their  interests,  declare  that 
they  have  fully  carried  out  or  provided  for  all  the  objects  of  the  testator's 
bounty,  as  expressed  by  him  in  his  secret  instructions  to  them,  further 
inquiry  as  to  unexecuted  instructions  will  not  be  required. 

Wills  —  Exhausted  Trust  —  Distbibutiok  ow  Balajkox.  —  Where  a  trust 
by  a  testator  is  established,  but  its  terms  are  not  stated  in  the  will,  the 
only  evidence  of  its  objects  being  the  testimony  of  the  execntors,  and 
they,  by  solemn  instrument,  under  seal,  declare  that  they  have  fully 
carried  out  or  provided  for  all  the  objects  of  the  testator's  bounty,  as 
expressed  by  him  in  secret  instructions  to  them,  and  that  there  is  an 
unappropriated  balance  which  they  claim  as  their  own;  the  purposes  of 
the  trust  being  exhausted,  such  balance  must  be  distributed  under  the 
-Intestate  laws,  though  that  be  contrary  to  the  testator's  express  desires. 
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Claim  for  an  unexpended  balance  of  a  residuary  estate, 
arising  out  of  a  secret  trust  created  by  Henry  J.  Stout,  wbo 
died,  leaving  a  will  naming  Jobn  K.  McCurdy  and  Joseph  S. 
Brewster  as  executors.  This  claim  is  made  by  said  McCurdy 
and  the  executors  of  said  Brewster,  since  deceased,  to  such 
balance,  under  facts  which  appear  from  the  opinion.  Judg- 
ment was  rendered  against  them  in  the  court  below,  and  they 
assign  error. 

George  W.  Biddle  and  Henry  M.  Dechert,  for  the  executors  of 
Joseph  S.  Brewster,  appellants. 

John  O.  Johnson^  for  John  K.  McCurdy,  surviving  executor, 
appellant. 

Mayer  Sulzberger,  for  the  next  of  kin,  appellees. 

Mitchell,  J.  1.  The  will  of  Henry  J.  Stout  clearly  cre- 
ated a  trust  as  to  the  residuary  estate  disposed  of  by  the 
fortieth  clause.  The  language  is:  "I  give  and  bequeath  the 
same  to  my  executors,  ....  to  be  devoted  and  given  by 
them  to  such  institutions  or  uses  as  they,  in  their  best  judg- 
ment, may  consider  the  most  compatible  with  the  views  and 
instructions  which  I  have  given  them,"  etc.  V/hat  is  given 
to  the  executors  by  this  clause  is  not  a  discretion  to  distribute 
the  estate  according  to  their  judgment,  but  a  discretion  to 
carry  out  the  orders  received  from  the  testator.  He  had  his 
own  intentions  and  scheme  of  distribution,  and  he  meant  that 
they  should  control  the  disposition  of  his  estate  to  the  end. 
In  the  circumstances  under  which  he  made  his  will,  being 
apparently  apprehensive  that  his  speedy  death  might  avoid 
Bome  of  his  bequests  to  charities,  he  was  obliged,  not  only  to 
commit  a  large  discretion  to  his  executors  as  to  the  means  to 
be  employed  to  accomplish  his  wishes,  but  to  trust  entirely 
to  their  integrity  for  its  exercise.  But  his  intent  that  they 
should  follow  his  judgment,  not  their  own,  is  entirely  clear; 
and  his  language  to  that  effect  is  as  mandatory  as  the  nature 
of  the  circumstances  permitted. 

This  plain  intent  clearly  separates  the  case  from  the  class 
of  gifts  of  an  unlimited  discretion  of  disposal,  of  which  Beck's 
Appeal,  116  Pa.  St.  547,  is  the  latest  illustration.  In  that 
case,  the  testator  gave  his  executor  "full  and  unlimited  power 
and  authority  to  appropriate  and  dispose  of  the  residue,  .... 
to  such  objects,  persons,  or  institutions  as  in  his  discretion 
■hall  be  best  and  proper."     By  this  language,  he  clearly  sub- 
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etituted  the  judgment  and  will  of  his  executor  for  his  own,  not 
only  as  to  the  methods  of  disposal  and  appropriation,  but  also 
as  to  the  objects  themselves.  The  distinction  between  this 
and  the  mere  discretion  as  to  the  disposition  most  compatible 
with  the  testator's  instructions  previously  given  is  too  obvious 
to  need  further  discussion. 

2.  There  being,  then,  a  clear  creation  of  a  trust,  we  have  to 
inquire  whether  it  has  been  fully  carried  out.  What  the  trust 
was  could  only  be  learned  through  the  conscience  of  the  execu- 
tors. It  was  not  put  in  writing,  but  communicated  to  them, 
presumably  orally,  in  testator's  lifetime.  The  testimony  of 
the  executors  was,  therefore,  the  only  evidence  attainable  as  to 
the  objects  of  the  trust.  The  testator  died  in  February,  1875, 
and  on  May  25,  1877,  both  the  executors  being  then  living, 
they  executed  a  declaration  of  trust  under  their  hands  and 
seals,  in  which,  after  reciting  that  they  had  paid  all  the  lega- 
cies presently  due  and  secured  those  to  come  due  after  termi- 
nation of  life  estates,  they  set  forth,  "that  being  the  utmost 
extent  (with  exceptions  hereinafter  set  forth)  to  which,  after 
years  of  reflection,  Mr.  Stout  wished  his  estate  to  be  applied 
for  either  charitable  purposes  or  the  benefit  of  relatives,  as  he 
repeatedly  declared  to  executors,"  etc.  They  then  set  forth 
that  the  residue  is  their  own  by  law,  but  that,  nevertheless, 
they  deem  it  their  duty,  and  therefore  do  appropriate  and  de- 
vote certain  suras  to  purposes  that  they  declare  to  be  in  accord- 
ance with  testator's  instructions,  and  then  finally  proceed  to 
divide  the  remainder  between  themselves. 

As  already  noted,  the  testimony  of  the  executors  is  the  only 
evidence  of  the  objects  of  the  trust.  By  a  solemn  instrument 
under  their  hands  and  seals,  against  their  interests,  that  is, 
against  their  asserted  legal  right  to  the  whole  of  the  residue, 
they  declare  that  they  have  fully  carried  out,  or  provided  for, 
all  the  objects  of  testator's  bounty,  as  expressed  by  him  in  his 
secret  instructions  to  them.  What  further  evidence  is  attain- 
able? One  of  the  executors  is  since  dead,  and  to  send  the 
mutter  back  now  to  the  survivor  to  say  whether  there  are  still 
any  unexecuted  instructions  of  the  testator  would  be  to  do 
the  vain  thing  of  asking  him  to  repeat  his  declaration  made 
when  the  matter  was  fresh  in  his  recollection,  or  to  offer  to 
self-interest  a  premium  to  stimulate  memory  to  recall  further 
instructions,  which,  twelve  years  ago,  he  and  his  co-executor 
solemnly  asserted  over  their  hands  and  seals  not  to  exist.  A 
court  of  equity  is  not  called  upon  to  take  any  such  step. 
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There  being  therefore  a  trust,  and  the  purposes  of  it  being 
exhausted,  the  balance  remaining  is  not  covered  by  the  will, 
and  as  to  it,  however  contrary  to  his  desires,  the  decedent  died 
intestate.  The  decree  awarding  this  balance  to  the  next  of 
kin  was  correct. 

Decree  affirmed.  

Wills.  —  Where  a  Will  Gavb  the  Executor  full  and  unlimited  power 
of  disposal  and  appropriation  of  the  residue  to  such  persons,  objects,  or  in- 
stitutions as  in  bis  discretion  should  be  best  and  proper,  because  the  testator 
had  "full  confidence  in  his  judgment,  ability,  and  integrity,"  an  appropria- 
tion by  the  executor  himself,  subject  to  his  further  disposal  in  his  last  will 
and  testament,  was  a  valid  execution  of  the  power  conferred  upon  him  by 
the  will:  Appeal  of  Beck,  116  Pa.  St.  547,  and  cases  cited  in  the  opinion 
thereto.  But  this  case  is  distinctly  distinguished  in  the  principal  case, 
wherein  the  discretion  of  the  executor  under  the  will  is  more  narrow  and 
limited. 


Cbew,  Lbviok,  &  Co.  V,  MoCaffbett. 
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New  Trial.  —  Court  may  Impose  Terms  upon  granting  a  new  triaL 
Amendment  of  Judgment.  —  The  court  may  amend  its  record  so  as  to 
make  it  conform  to  the  truth,  even  after  the  term  has  expired  or  writ  of 
error  lodged;  but  the  court  has  no  power  to  make  an  alteration  in  thd 
record  which  is  not  an  amendment,  and  without  support  from  the  rec-j 
ord,  and  when  its  effect  is  to  deprive  defendant  of  a  new  trial,  the  righti 
to  which  by  lapse  of  time  had  become  absolute,  and  beyond  the  power  of 
interference  from  the  court  below. 

Theodore  F.  Jenkins,  for  the  plaintiffs  in  error. 
H.  W.  Oimher,  for  the  defendant  in  error. 

Paxson,  C.  J.  The  plaintiff  below  recovered  a  verdict  for 
$113.  The  defendants  obtained  a  rule  for  a  new  trial,  and, 
after  argument,  the  court  made  the  following  order:  "  March 
21, 1887;  rule  discharged  on  condition  that  the  plaintiff,  within 
ten  days,  file  a  remittitur  for  all  damages  over  seventy-five 
dollars;  otherwise  rule  absolute." 

There  is  no  doubt  as  to  the  power  of  the  court  to  make  this 
order.  It  may  impose  terms  upon  granting  a  new  trial,  and 
this  is  the  constant  practice:  McBride  v.  Daniels,  92  Pa.  St.  332. 

The  plaintiff's  attorney  filed  a  remittitur  in  accordance  with 
the  above  order  on  April  20,  1887.  This,  it  will  be  observed, 
was  not  within  ten  days,  and  the  rule  for  a  new  trial  conse- 
quently became  absolute.  Next  in  point  of  time  followed  the 
order  of  court  which  is  the  subject  of  the  present  contention. 
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It  is  as  follows:  "And  now,  to  wit,  September  22,  1888,  it  ia 
ordered  that  the  record  be  corrected  so  as  to  read:  Rule  dis- 
charged on  condition  that  the  plaintiff,  within  thirty  days,  file 
a  remittitur  for  all  damages  over  seventy-five  dollars,  and  costs; 
otherwise  rule  absolute."  This  was  eighteen  months  after  the 
original  order  had  been  made,  and  several  terms  had  inter- 
vened. 

We  have  no  doubt  of  the  power  of  the  court  to  amend  its 
record  bo  as  to  make  it  conform  to  the  truth,  even  after  the 
term  has  expired  or  writ  of  error  lodged  in  the  office.  The 
wealth  of  authority  upon  this  question  is  so  great  that  it  is 
almost  unnecessary  to  draw  upon  it.  I  will  refer  only  to  two 
of  our  latest  cases:  Cohn  v.  Scheuer,  115  Pa.  St.  178;  Smoltz  v. 
Hancock,  118  Id.  550.  If,  therefore,  the  order  of  September 
22,  1888,  was  an  amendment  of  the  record,  the  case  would  be 
free  from  difficulty.  But  it  was  not  in  any  sense  an  amend- 
ment. There  was  nothing  upon  the  record  to  amend  by.  It 
is  conceded  the  original  order  of  court  specified  ten  days  as  the 
time  within  which  the  remittitur  should  be  filed.  It  is  true, 
the  words  "ten  days"  were  omitted  from  the  order  as  copied 
upon  the  appearance  docket.  That  was  a  mistake  of  the  clerk 
which  the  court  had  the  power  to  amend  at  any  time.  This 
amendment  appears  to  have  been  made,  as  the  words  "  ten 
days"  are  interlined  on  the  docket.  But  the  entry  of  Septem- 
ber 22d  was  an  original  order,  with  nothing  upon  the  record 
to  support  it.  It  was  an  alteration,  not  an  amendment,  the 
effect  of  which  was  to  deprive  the  defendants  of  their  right  to 
a  new  trial,  which  right,  by  reason  of  the  lapse  of  time,  had 
become  absolute,  and  beyond  the  power  of  the  court  below  to 
interfere  with  it. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

JuDQMENTS  —  AMENDMENTS.  —  Judgments  may  be  amended  nunc  pro  tune 
after  lapse  of  term,  when  the  record  discloses  that  the  judgment  aa  amended 
would  have  been  entered  in  the  first  place  but  for  the  inadvertence  of  the 
court  or  the  error  of  the  clerk:  Adama  v.  Re  Qua,  22  Fla.  250;  1  Am.  St.  Rep. 
191,  and  note  194.  And  a  record  may  be  amended  in  the  lower  court  pending 
proceedings  by  writ  of  error  or  on  appeal,  and  as  so  amended  be  certified  to 
the  appellate  court:  Reed  v.  Barker,  2  Cow.  408;  14  Am.  Dec.  515,  and  note. 
Though  the  supreme  court  has  power  to  direct  or  allow  amendments  to  the 
record  below  of  a  cause  while  an  appeal  is  pending,  it  is  cleeir  that  it  has  no 
such  power  after  a  final  judgment  therein  has  been  rendered:  Walton  v.  Mo 
Kesson,  101  N.  C.  428.  The  theory  of  the  law  is,  that  during  the  term  of  a 
court,  all  proceedings  rest  in  the  breast  of  the  judge,  and  he  can  amend  the 
record  according  to  the  facts  within  his  own  knowledge:  Hansen  t.  8ehlui»' 
gtr,  125  lU.  230. 
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ri24  Pennsylvania  State,  253.] 

Wills  —  Power  of  Sale.  —  Although  the  time  for  the  exercise  of  a  power 
of  sale  contained  in  a  will  may  not  be  limited  by  any  words  used  in  it» 
creation,  still  the  intention  of  the  testator  as  to  the  time  of  its  exercise 
may  be  ascertained  from  the  terms  of  the  entire  will  and  its  manifest 
general  scheme  and  purpose. 

Wills  —  Power  of  Sale.  —  Where  a  power  of  sale  to  executors  contained 
in  a  will  is,  when  taken  alone,  without  limitation  as  to  time  for  its  ex- 
ercise, but  is  exercisable,  in  their  discretion,  at  any  time  after  the  tes- 
tator's death,  and  yet  it  appears  from  an  interpretation  of  the  entire 
will  that  it  was  the  intention  of  the  testator  to  limit  the  time  for  its  ex- 
ercise to  the  lifetime  of  "his  widow,  its  exercise  after  her  death  by  the 
executors  will  create  a  defective  title. 

Wills.  —  Power  of  Sale  contained  in  a  will,  though  expressed  in  the  most 
general  terms  as  to  the  time  for  its  exercise,  cannot  be  further  exer- 
cised, if  the  purpose  for  its  creation  appears,  and  that  purpose  has 
ceased,  as  it  will  not  be  presumed  that  the  testator  intended  that  it 
should  be  exercised  after  the  accomplishment  of  its  purpose. 

Wn.LS.  —  Duration  of  Power  of  Sale  in  a  will  as  to  the  time  for  its  ex- 
ercise is  governed  by  the  intention  of  the  testator  in  all  cases;  and  when 
the  limitations  in  a  settlement  by  will  have  expired,  and  absolute  inter- 
ests in  fee  have  vested  in  possession  in  persons  sui  juris,  it  may  well  be 
supposed  that  the  testator  intended  that  a  power  of  sale,  without  limi- 
tation of  time  for  its  exercise,  will  not  thereafter  be  exercised;  but  if  a 
contrary  intent  appears  from  the  will,  the  power  will  be  upheld,  nnless 
obnoxious  to  the  rule  against  perpetuities,  or  the  cestui  que  trust  has 
elected  to  take  the  property  as  it  stands. 

Assumpsit  against  R.  A.  Wilkinson,  to  recover  the  contract 
price  of  a  piece  of  land  under  a  written  contract  of  sale  pro- 
viding that  when  such  price  was  paid,  a  good  and  marketable 
title  should  be  made,  clear  of  all  encumbrance.  This  con- 
tract was  made  in  June,  1887;  and  in  May,  1888,  when  the 
time  for  performance  had  arrived,  a  deed  was  tendered,  signed 
by  Robert  Buist,  Helen  J.  Buist,  and  Emma  L.  Chalmers, 
claiming,  as  tenants  in  common,  to  be  possessed  of  a  good 
and  marketable  title  to  the  land.  This  deed  Wilkinson  re- 
fused to  accept,  claiming  that  the  parties  joining  in  the  deed 
were  not  possessed  of  such  title,  and  that  Stella  Buist  and 
Jane  Buist  were  tenants  in  common  in  the  land.  Robert 
Buist,  Sen.,  died  in  July,  1880,  and  left  a  will,  by  which  he 
granted  his  widow,  Ellen  M.  Buist,  a  life  estate  in  the  land, 
with  an  unlimited  power  of  sale,  as  to  the  time  of  its  exercise, 
in  his  executors,  and  then  provided  that,  upon  the  death  of 
his  wife,  his  property  remaining  should  be  divided  into  six 
shares,  which  he  bequeathed  to  Robert  Buist,  Stella  Buist, 
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Jane  Buist,  Helen  J.  Buist,  and  Emma  L.  Chalmers.  Ellen 
M.  Buist,  the  widow,  died  in  February,  1881;  and  the  present 
controversy  arises  over  the  interpretation  of  the  power  of  sale 
in  the  will.  Plaintiflf  had  judgment  below,  and  Wilkinson 
assigns  error.     Other  facts  are  stated  in  the  opinion 

Richard  C.  Dale  and  Samuel  Dickson,  for  the  plaintiflf  in 
«rror. 

Wayne  MacVeagh  and  A,  H.  Wintersteen,  for  Jane  Buist,  in- 
tervening. 

Eichard  C.  McMurtrie,  for  the  defendant  in  error. 

Clark,  J.  The  controlling  question  in  this  case  is  upon 
the  true  construction  of  the  last  will  and  testament  of  Robert 
Buist,  the  elder,  deceased.  The  power  of  sale  to  the  execu- 
tors, apart  from  the  other  provisions  of  the  will,  is  framed  in 
the  most  general  terms;  it  is  wholly  without  limitation  as  to 
time,  and  taken  alone,  was  exercisable  in  their  discretion  "  at 
any  time "  after  the  testator's  decease.  But  although  the 
time  for  its  exercise  is  not  limited  by  any  words  used  in  its 
creation,  the  limitation  to  which  it  is  really  subject  may  ap- 
pear upon  a  consideration  of  the  testator's  general  design  in 
the  disposition  of  his  estate,  as  shown  by  the  will;  for  although 
the  power  was  to  be  exercised  "  at  any  time  "  in  the  discretion 
of  the  executors,  yet  this  may  be  ascertained  to  mean  at  any 
time  within  some  period  fixed  in  the  testator's  mind,  but  not 
fully  expressed,  ascertainable,  however,  from  the  manifest  gen- 
eral scheme  and  purpose  of  his  will.  Whether  this  was  a 
power  which  the  executors  might  exercise  in  the  lifetime  of 
the  widow,  or  at  any  time  afterwards,  is  therefore  a  mere 
question  of  intention,  to  be  ascertained  from  a  study  of  the 
«ntire  instrument  by  which  the  power  was  created. 

It  is  plain  that  the  first  and  principal  subject  of  the  testa- 
tor's solicitude  was  his  wife.  After  providing  for  the  payment 
of  his  debts,  etc.,  he  gave  to  her  the  furniture,  provisions,  etc., 
on  hand,  and  directed  his  executors  to  pay  to  her  semi-annu- 
ally, for  and  during  the  term  of  her  natural  life,  the  entire 
income  and  interest  of  the  residue  of  his  personal  estate,  and 
then  in  the  fourth  clause  devised  to  her  directly,  for  life,  all 
his  real  estate.  The  fifth  clause  contains  the  power  of  sale, 
which  gives  rise  to  this  contention.  It  is  in  the  following 
words:  "  I  authorize  and  empower  my  said  executors,  and  the 
flurvivors  or  survivor  of  them,  at  any  time  after  my  decease, 
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in  their  discretion,  to  sell  and  convey,  in  fee-simple,  to  any 
person  or  persons,  for  such  price  or  prices  as  they  shall  deem 
sufficient,  all  or  any  portion  of  my  said  real  estate  whatso- 
ever, and  wheresoever  situate." 

Although  this  power,  as  we  have  paid,  is  in  the  most  gen- 
eral terms,  yet  the  testator's  purpose  in  creating  it  is,  we  think, 
clearly  disclosed  in  what  follows.  The  testator  provides  that 
*'  the  proceeds  of  all  such  sales  of  my  real  estate,  whenever 
made,  shall  be  held  by  my  executors,  in  trust,  for  the  uses 
and  purposes  declared  in  this  my  will,  in  relation  to  the  said 
real  estate  ";  that  is  to  say,  the  proceeds  shall  be  held  for  the 
use  of  his  wife,  the  interest  and  income  thereof  payable  to  her, 
during  her  life.  In  confirmation  of  this,  the  testator  further 
provides,  as  follows:  "And  I  further  direct  that  all  invest- 
ments and  reinvestments  of  the  proceeds  of  such  sales,  as  well 
as  of  my  personal  property  and  estate,  shall  be  made  in  first 
mortgages  of  improved  real  estate,  situate  in  the  city  of  Phila- 
delphia, in  the  public  loans  of  the  state  of  Pennsylvania,  or 
of  the  United  States,  of  the  city  of  Philadelphia,  or  in  such 
other  securities  as  may  be  authorized  by  law";  with  power  to 
change  the  investment,  etc. 

These  provisions  of  the  will  plainly  show  that  the  testator 
had  in  his  mind  a  period  of  time  within  which  this  power  to 
sell  was  to  be  exercised;  that  is  to  say,  within  the  lifetime  of 
the  widow;  the  proceeds,  all  the  proceeds  of  the  sales,  were  t» 
be  held  in  lieu  of  the  land,  and  to  be  invested  with  the  per- 
sonal estate  for  her  use,  and  this  implies  of  course  that  tho 
sales  were  to  be  made  in  her  lifetime. 

This  theory  of  the  will  is  further  established,  moreover,  by 
the  fact  that  in  the  sixth  clause  the  testator  provides  that 
"immediately  "  after  the  decease  of  his  wife  the  whole  of  his 
real  and  personal  estate,  *'  including  the  proceeds  of  all  such 
real  estate  as  shall  have  been  sold  by  his  executors  in  the  life- 
time of  his  wife  shall  be  divided  into  six  equal  parts,"  and  go 
to  his  children  and  grandchildren  as  therein  directed. 

It  is  clear  that  these  sales  were  not  for  the  payment  of 
debts,  as  the  proceeds  were  not  to  be  so  applied;  they  were 
not  for  the  purpose  of  division  or  distribution,  as  the  division 
was  not  to  be  made  in  the  widow's  lifetime,  but  "immedi- 
ately" after  her  decease,  upon  the  precise  footing  of  the  es- 
tate as  it  then  existed.  The  manifest  design  of  the  testator 
was,  that  in  the  lifetime  of  the  widow  the  best  interests  of  his 
estate  should  be  protected  and  promoted  by  his  executors,  one 
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of  them  being  his  widow,  the  life  tenant,  the  other  two  his 
children,  devisees  in  remainder;  that  the  real  estate  should 
be  subject  to  sale,  in  their  discretion,  at  any  time  during  the 
life  of  the  widow,  but  at  her  death  the  whole  estate  as  it  then 
existed  should  be  distributed  to  those  entitled. 

Under  this  construction  of  the  will,  it  seems  unnecessary  to 
decide  what  would  be  the  effect  of  an  unlimited  power,  or 
rather  what  the  effect  of  a  determination  of  the  life  estate, 
without  more,  upon  such  a  power.  A  power  of  sale  without 
limit  would  doubtless  be  bad  under  the  rule  against  perpetui- 
ties, and  a  testator  will  not  be  presumed  to  have  intended 
anything  so  absurd.  Such  powers,  when  framed  in  general 
terms,  may  therefore,  in  some  cases,  as  stated  by  Sir  George 
Jessel,  in  Peters  v.  Lewes  etc.  R.  R.  Co.,  L.  R.  18  Ch.  Div.  429, 
be  limited  by  the  limitations  of  the  settlement  contained  in 
the  will.  But  this  is  merely  upon  the  presumption  that  the 
testator  so  intended,  for  in  the  very  case  cited,  although  the 
life  estate  had  actually  terminated,  the  power  was  upheld,  it 
(appearing  from  the  will  that  the  testator  had  created  it  for 
the  purpose  of  division.  Upon  the  same  principle,  although 
the  power  may  be  expressed  in  the  most  general  terms,  yet 
5f  the  purpose  of  its  creation  appears,  and  that  purpose  has 
teeased,  there  can  ordinarily  be  no  further  execution  of  the 
power,  as  it  will  be  presumed  that  the  testator  did  not  intend 
that  the  power  should  be  exercised  after  the  accomplishment 
of  that  purpose:  Wheate  v.  Hall,  17  Ves.  80;  WoUey  v.  JenJcinSf 
23  Beav.  53;  Swift's  Appeal,  87  Pa.  St.  502. 

It  is  the  testator's  intention,  with  respect  to  the  duration  of 
a  power,  which  governs  in  all  cases.  When  the  limitations 
contained  in  a  settlement  by  will  have  expired,  and  absolute 
Interests  in  fee  have  vested  in  possession  in  persons  sui  juris^ 
it  may  well  be  supposed  that  the  testator  intended  that  a  power 
of  sale  will  not  after  that  be  exercised;  but  if,  on  the  construc- 
tion of  the  instrument,  it  appears  otherwise,  and  that  the  tes- 
tator intended  it  should  be  afterwards  exercised,  the  power 
will  of  course  be  upheld,  unless  it  is  obnoxious  to  the  rule 
against  perpetuities,  or  the  cestuis  que  trustent  have  elected  to 
take  the  property  as  it  stands:  In  re  Cotton^s  Trustees  etc.,  L.  R. 
19  Ch.  Div.  624. 

On  the  other  hand,  as  was  said  by  Sir  Edward  Fry  in  the 
case  just  cited,  "it  is  well  ascertained  that  when  there  is  a 
settlement  of  real  estate,  either  by  will  or  by  deed,  and  the 
settlement  ultimately  carries  the  land  to  a  person  entitled  in 
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fee-sincple,  and  there  are  powers  couched  in  general  words, 
and  without  limitation  as  to  time,  which  are  nevertheless  ob- 
viously intended  to  be  exercised  only  during  the  subsistence 
of  the  intermediate  limitations,  there,  the  moment  the  estate 
in  fee  is  vested,  the  powers  are  at  an  end,  because  it  was  the 
intention  of  the  settlement  that  they  should  subsist  only  dur- 
ing the  intermediate  limitations."  The  vesting  of  the  estate 
absolutely  in  the  persons  ultimately  entitled  is  an  indication 
merely  that,  according  to  the  true  construction  of  the  settle- 
ment, the  intention  of  the  settlor  was  that  the  powers  would, 
in  that  event,  come  to  an  end.  To  the  same  effect,  although 
the  cases  are  not  wholly  similar,  is  our  own  case  of  Kaufman 
v.  Hollinger,  4  Week.  Not.  27. 

The  validity  of  the  title  here,  as  stated  by  the  counsel  for 
defendant  in  error,  depends  upon  the  construction  of  this  will; 
it  is  either  certainly  good  or  certainly  bad,  as  the  law  may  be 
determined  one  way  or  the  other.  It  is  not  a  question,  there- 
fore, of  a  doubtful  title  dependent  upon  disputed  facts.  If 
we  are  right,  however,  the  title  is  defective,  and  the  plaintiff, 
Robert  Buist,  is  not  entitled  to  recover. 

The  judgment  is  reversed. 


Wills  —  CoNSTuncmoK  of.  —  In  constroing  a  will,  the  intention  of  the 
testator  is  to  be  ascertained,  and  in  looking  for  such  intention,  the  surround- 
ing circumstances  maybe  taken  into  consideration:  Noe  v.  Kern,  93  Mo.  367; 
3  Am.  St.  Bep.  545;  Phelps  v.  Bates,  54  Conn.  11;  1  Am.  St.  Bep.  92,  and 
note  96. 

In  the  case  of  Fidler  v.  Lash,  125  Pa.  St.  87,  the  principal  case  was  referred 
to  and  followed.  By  the  will  there  in  question  the  testator  gave  and  bequeathed 
all  his  real  estate,  personal  and  mixed  property,  to  his  wife  for  her  use  sis  long 
as  she  lired,  and  after  her  death  the  remainder  to  be  divided  among  certain 
legatees  named  in  the  will.  The  will  also  ordered  the  executors,  if  they  saw 
proper,  to  sell  the  real  estate,  and  put  the  money  accruing  therefrom,  with 
other  moneys,  out  at  interest,  and  to  pay  the  interest  over  to  the  testator's 
wife  every  year.  The  executors  were  the  wife  of  the  deceased,  and  one 
Vanderslice.  No  sale  was  attempted  until  after  the  death  of  the  widow, 
when  the  surviving  executor  made  a  sale  of  the  property  at  public  auction, 
and  afterwards  executed  a  conveyance  in  pursuance  of  such  sale.  The  title 
depending  upon  such  conveyance  was  objected  to  upon  the  ground  that  at  the 
time  of  the  sale  the  surviving  executor  did  not  possess  any  power  to  sell.  In 
sustaining  this  objection,  the  supreme  court  said:  "  The  devise,  as  we  have 
seen,  is  to  the  widow  for  life,  remainder  in  fee-simple  to  Sarah  Ermentrout 
and  plaintiff  below  as  tenants  in  common.  It  appears  to  have  then  occurred 
to  the  testator  that,  for  the  better  and  more  certain  support  of  his  widow,  it 
was  advisable  to  authorize  his  executors,  in  their  discretion,  to  sell  the  real 
estate,  invest  the  proceeds,  etc. ;  and  he  accordingly  created  the  testamentary 
power  in  question,  directing  the  proceeds  of  the  sale  to  be  invested,  and  inter- 
est paid  annually  to  his  widow,  with  the  right  to  use  as  much  of  the  principal 
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*w  might  be  necessary  for  her  support.  It  was  very  evident  that  testator's 
wife  was  the  chief  object  of  his  bounty,  and  that  the  power  was  created  for 
her  benefit,  and  for  no  other  purpose.  There  is  nothing  in  the  will  to  indicate 
that  it  was  intended  to  be  exercised  for  the  purpose  of  converting  the  land 
into  money  to  pay  debts  or  for  distribution.  The  sole  object  was  to  provide 
for  the  support  of  the  widow,  in  case  his  executors  considered  it  necessary  to 
sell  for  that  purpose.  The  power  was  therefore  exercisable  only  during  her 
lifetime,  and  upon  her  death  it  ceased  to  exist.  No  principle  is  better  settled 
than  that  when  the  object  for  which  a  power  had  been  created  has  been  ac- 
complished, or  has  become  impossible  or  unattainable,  the  power  itself  ceases 
to  exist:  Wilkinson  v.  Buisi,  124  Pa.  St.  253;  ante,  p.  580;  Eby  v.  Dix,  6  West. 
Rep.  509,  and  the  cases  there  cited.  The  reasoning  of  our  brother  Clark  in 
the  first  cited  case  is  applicable  here." 


Hubbard  &  Co.  v.   Tenbrook  and  Brother. 

[124  Pbnksylvania  State,  29L] 
Principal  and  Aqknt.  —  Where  one  is  conducting  a  separate  business  in 
his  own  name,  but  with  the  property  and  as  the  agent  of  an  undisclosed 
principal,  the  latter  cannot  escape  liability  for  goods  sold  the  former  by 
a  secret  limitation  on  his  authority  to  purchase. 

'Joseph  L.  Tull,  for  the  plaintiffs  in  error. 

Joseph  De  F,  Junkin,  for  the  defendants  in  error. 

Mitchell,  J.  This  case  affords  one  among  many  examples 
of  the  failure  of  the  so-called  reformed  procedure  to  accomplish 
anything  towards  the  brevity,  the  clearness,  the  accuracy,  or 
the  convenience  of  legal  forms.  So  long  as  the  fundamental 
principle  of  our  remedial  jurisprudence  shall  be  that,  upon  con- 
flicting evidence  the  jury  shall  ascertain  the  facts,  and  upon 
ascertained  facts  the  judges  shall  pronounce  the  law,  so  long 
will  it  be  a  cardinal  rule  of  pleading,  by  whatever  name  plead- 
ing shall  be  called,  that  the  line  of  distinction  between  facts 
and  the  evidence  to  prove  them  shall  be  kept  clear  and  well 
defined.  The  notion  of  the  reforming  enthusiast  that  the 
average  litigant  or  his  average  lawyer  can  make  a  shorter, 
clearer,  or  less  redundant  statement  of  his  case  if  left  to  hia 
own  head  than  if  directed  and  restrained  by  the  settled  forms, 
sifted,  tested,  and  condensed  as  they  have  been  by  generations 
of  the  aeutest  intellects  ever  devoted  to  a  logical  profession, 
is  as  vain  as  that  of  any  other  compounder  of  panaceas. 

The  plaintiff's  statement  is  at  least  three  times  as  long  as  a 
declaration  in  the  established  forms  need  have  been,  and  about 
half  of  it  is  occupied,  not  with  the  averment  of  facts,  but  with 
a  recital  of  evidence.    Indeed,  the  strongest  argument  for  the 
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defendants  is,  that  the  statement  fails  to  aver  two  essential 
facts,  to  wit,  the  delivery  of  the  goods  to  Sides,  and  the  agency 
of  Sides  for  the  defendants  as  his  undisclosed  principals. 

Fortunately  for  the  plaintiff,  his  statement  is  helped  out  as 
to  the  first  fact  by  the  bill  of  particulars,  which,  being  sworn 
to  be  a  copy  of  his  book  of  original  entry,  imports  delivery  as 
well  as  sale.  The  agency,  though  stated  in  the  objectionable 
form  of  an  inference  from  the  previously  recited  evidence,  i8 
clearly  intended  to  be  averred,  and  may  fairly  be  so  treated. 

Taking  the  statement,  therefore,  in  its  plain  intent,  it  sets 
out  that  plaintiff  sold  and  delivered  a  quantity  of  hams  to  one 
Sides,  who  was  conducting  a  grocery  business  in  his  own  name, 
but  with  the  property  and  as  the  agent  of  defendants.  The 
defendants  filed  an  affidavit  of  defense,  and  a  supplementary 
one,  the  substance  of  which  is,  that  "  Sides  was  not  the  agent 
of  defendants  to  purchase  from  plaintiffs,  or  any  one  else,"  and 
that  he  "  was  employed  as  salesman  only  by  said  defendant, 
without  any  authority  whatever  to  act  for  or  bind  defendants 
for  the  purchase  of  any  goods  or  merchandise  upon  credit  of 
the  said  defendants."  We  have  thus  the  question  presented, 
whether  an  agent  may  be  put  forward  to  conduct  a  separate 
business  in  his  own  name,  and  the  principal  escape  liability 
by  a  secret  limitation  on  the  agent's  authority  to  purchase. 

The  answer  is  not  at  all  doubtful.  A  man  conducting  an 
apparently  prosperous  and  profitable  business  obtains  credit 
thereby,  and  his  creditors  have  a  right  to  suppose  that  his 
profits  go  into  his  assets  for  their  protection  in  case  of  a  pinch, 
or  an  unfavorable  turn  in  the  business.  To  allow  an  undis- 
closed principal  to  absorb  the  profits,  and  then  when  the  pinch 
comes,  to  escape  responsibility  on  the  ground  of  orders  to  hia 
agent  not  to  buy  on  credit,  would  be  a  plain  fraud  on  the 
public. 

No  exact  precedent  has  been  cited.  None  is  needed.  The 
rule  so  vigorously  contended  for  by  the  plaintiff  in  error,  that 
those  dealing  with  an  agent  are  bound  to  look  to  his  author- 
ity, is  freely  conceded,  but  this  case  falls  within  the  equally 
established  rule  that  those  clothing  an  agent  with  apparent 
authority  are,  as  to  parties  dealing  on  the  faith  of  puch  au- 
thority, conclusively  estopped  from  denying  it. 

The  affidavits  set  up  no  available  defense,  and  the  judgment 
is  affirmed.  

Agency.  — Where  an  Agent  Violates  his  Duty  to  his  Principal,  and 
ia  guilty  also  of  a  wrong  to  a  stranger,  whereby  the  employer  ia  directly  and 


Feb.  1889. J  Lafferty  v.  Schuylkill  River  R.  R.  Co.  587 

pecaniarily  benefited,  the  wrong  is  the  wrong  of  the  principal  as  well  as  of 
the  agent,  and  he  stands  in  the  same  legal  situation  as  the  agent:  Little  Pitta- 
btirgh  etc.  Co.  v.  Little  Chie/etc.  Co.,  10  CoL  223;  7  Am.  St.  Rep.  226.  Third 
persons  dealing  with  agents  in  good  faith  are  not  bound  by  the  limitations 
placed  on  the  agent's  authority  by  the  private  instructions  of  the  principal, 
which  are  not  known  to  such  third  parties,  nor  properly  inferable  from  the- 
nature  of  the  agent's  employment:  Lister  v.  AUen,  31  Md.  543;  100  Am.  Deo. 
78;  Carmic/iael  v.  Buck,  10  Rich.  332;  70  Am.  Dec.  226;  Williama  v.  Getty,  31 
Pa.  St.  461;  72  Am.  Dec.  757.  Authority  of  a  general  agent  cannot  be  lim- 
ited by  private  instructions  not  known  to  the  party  who  deals  with  himj 
H'alker  v.  SkipwUh,  Meigs,  502;  33  Am.  Dec.  161;  LobdeUy.  Baker,  1  Met. 
193;  35  Am.  Dec.  358;  Tmole  v.  LeaviU,  23  N.  H.  360;  65  Am.  Deo.  195;. 
Commercial  Bank  v.  KortrigJu,  22  Wend.  348;  34  Am.  Dec.  317.  When  a  con- 
tract for  the  purchase  of  land  is  made  by  one  person  in  his  own  name,  bat  in 
fact  as  the  agent  of  an  undisclosed  principal,  and  the  latter  has  entered  into 
possession  in  pursuance  thereof,  and  made  valuable  improvements,  the  ven- 
dor may  sustain  assumpsit  against  the  principal  for  the  recovery  of  the  pur- 
chase-money: Hall  V.  WTiite,  123  Pa.  St.  95.  The  contract  of  a  drummer  not 
to  sell  a  certain  class  of  goods  to  any  other  merchant  in  a  town  except  the 
purchaser  is  within  the  apparent  scope  of  his  authority,  and  binding  npon  hia 
principal:  Keith  v.  Berachberg,  48  Ark.  138. 


Lafferty    v.    Schuylkill    Eiver   (East    Side) 
Railroad    Company. 

fl24  Pennsylvania  State,  297.  J 

EnimsNT  DoMAiK.  —  Wlien  a  railroad  company  locates  its  line  of  road  over 
the  lands  of  private  owners,  it  secures  a  right  to  enter  upon  and  occupy 
the  laud  covered  by  such  location,  and  though  actual  entry  cannot  be 
made  until  the  damages  accruing  to  the  owner  shall  be  paid  or  secured, 
and  though  the  parties  cannot  agree  upon  the  amount  of  damages,  still 
the  owner  cannot  prevent  the  exercise  of  the  right  of  eminent  domain  by 
the  company. 

EuiNENT  Domain  —  Compensation  for  Growing  Crops.  —  When  a  rail- 
road company  locates  its  line  of  road  over  the  lands  of  a  private  owner, 
he  may  either  abandon  the  land  covered  by  the  line  as  located,  and 
proceed  to  have  his  damages  assessed,  or  he  may  continue  to  occupy  and 
cultivate  untU  actual  entry  by  the  company,  and  if  he  plants  crops  after 
the  location  and  before  notice  and  bond  given  by  the  company,  he  i» 
entitled  to  damages  for  their  destruction  as  well  as  for  injury  done  to 
the  land. 

Eminent  Domain — Tenant's  Right  to  Compensation  for  Growino 
Crops.  —  When  a  railroad  company  has  located  its  line  of  road  upon  tho 
lands  of  a  private  owner,  and  the  latter  leases  it  with  notice  to  the  tenant 
of  the  location,  the  latter  has  the  right  to  occupy  and  cultivate  the  land 
nntil  actual  entry,  and  is  entitled  to  damages  for  the  destruction  of  hi» 
growing  crops  planted  before  notice  when  his  possession  would  be  inter- 
fered with,  but  he  cannot  be  heard  to  complain  that  the  value  of  his 
term  has  been  diminished. 
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Trespass  by  plaintiff  in  error  against  defendant  in  error, 
to  recover  damages  for  constructing  a  railroad  through  a 
farm  of  which  plaintiff  was  tenant  of  the  owner.  From 
the  evidence  it  appears  that  defendant  in  error  located  a 
line  for  a  railroad  over  the  land  of  such  landlord  in  April, 
1885,  when  negotiations  were  commenced  for  a  settlement 
of  the  land  damages.  These  were  arranged  in  December, 
1885,  and  executed  by  writing  January,  1886,  when  the 
company  bought  a  strip  of  ground  sixty  feet  wide  through 
such  land,  paying  therefor  a  certain  sum  "free  from  all  ten- 
ants' claims."  Grading  then  commenced,  and  the  purchase- 
money  was  paid  and  a  deed  executed  in  the  next  February. 
The  construction  of  such  road  destroyed  the  crops  planted 
on  the  land  by  plaintiff  in  error.  Plaintiff  in  error  became 
the  tenant  of  the  owner  of  the  land  on  August  31, 1885,  for  the 
terra  of  five  years,  under  a  lease  which  provided  that  "  it  is 
further  agreed  that  the  said  John  J.  Krider  (the  owner)  shall 
not  be  liable  to  the  said  Henry  Lafferty  for  any  losses  or  re- 
ductions in  rent  of  said  premises  by  reason  of  the  present 
contemplated  railroad  passing  through  the  premises."  Plain- 
tiff in  error  at  once  went  into  possession  of  the  land,  and  cul- 
tivated and  planted  it  until  stopped  by  the  winter.  Plaintiff 
in  error  was  nonsuited,  and  appeals. 

Preston  K.  Erdman,  R.  Loper  Baird,  and  Joseph  HopHnson, 
for  the  plaintiff  in  error. 

William  H.  Addicka  and  Lewis  C.  Cassidj/y  for  the  defendant 
in  error. 

Williams,  J.  When  a  railroad  company  locates  its  line  of 
road  over  the  lands  of  private  owners,  it  secures  thereby  a  right 
to  enter  upon  and  occupy  the  land  covered  by  such  location. 
The  actual  entry  cannot  be  made  until  the  damages  accruing 
to  the  owner  shall  be  paid  or  secured,  but  the  means  for  ascer- 
taining the  damages  are  provided  by  law,  where  the  parties 
■cannot  agree  upon  them,  and  the  owner  cannot  prevent  the 
exercise  of  the  right  of  eminent  domain  by  the  company. 
But  while  the  owner  has  notice  by  the  location  of  the  road 
over  his  lands  of  the  purpose  of  the  company  to  appropriate 
60  much  as  the  line  of  the  road  covers,  he  has  no  notice  of  the 
time  when  actual  possession  will  be  required.  He  may  doubt- 
less abandon  the  land  covered  by  the  line  as  located  to  the 
company,  and  proceed  to  have  his  damages  assessed;  or  he 
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may  wait  for  the  company  to  take  the  initiative  and  continue 
meantime  to  occupy  and  cultivate  it.  If  he  takes  the  latter 
branch  of  the  alternative,  the  crops  planted  after  the  location 
and  before  notice  or  bond  given  by  the  railroad  company  are 
proper  subjects  for  compensation. 

The  reason  for  this  is,  that  it  may  be  months  or  even  year* 
after  the  location  of  the  line  before  the  company  will  be  ready 
to  enter  upon  the  land  for  purposes  of  construction  or  to  take 
the  steps  necessary  for  the  assessment  of  damages,  and  the 
owner  has  a  right  to  remain  in  possession  until  actual  appro- 
priation  of  his  land  by  the  company.  This  was  held  in  Gil- 
more  v.  Railroad  Co.,  104  Pa.  St.  275,  and  has  been  recognized 
in  other  cases.  If,  therefore,  Krider  had  made  no  lease  of  his 
land,  but  continued  to  cultivate  it  himself,  he  would  have  been 
entitled  to  claim  damages,  as  well  for  the  loss  of  growing  crop» 
as  for  the  injury  done  to  the  land,  provided  the  crops  had  been 
planted  before  bond  given  or  notice  of  an  intent  to  enter  upon 
the  construction  of  the  road.  But  Krider  made  a  lease  ta 
Lafferty,  and  the  tenant  planted  the  crops  that  were  destroyed. 
He  had  notice  of  the  fact  that  a  line  had  been  located  over 
the  land.  The  court  so  found,  and  we  think  the  evidence  was 
BuflScient  to  justify  the  finding,  but  it  is  not  alleged  that  he 
had  any  notice  of  the  time  when  the  company  intended  to 
make  an  actual  entry.  So  far  as  he  had  notice,  he  was  of 
course  afifected  by  it,  and  he  cannot  now  be  heard  to  complain 
that  the  value  of  his  term  has  been  diminished,  and  his  just 
expectations  disappointed  by  a  circumstance  of  which  he  had 
full  notice,  and  which  his  lease  shows  had  been  considered 
before  he  executed  it;  but  being  without  any  notice  of  the  time 
when  his  possession  would  be  interfered  with,  he  had  the  same 
right  to  occupy  and  cultivate  that  his  lessor  could  have  exer- 
cised if  the  lease  had  not  been  made.  The  lease  transferred 
the  possession,  with  the  attendant  right  to  cultivate,  from  the 
lessor  to  the  lessee,  and  the  right  to  be  paid  for  an  injury  done 
to  growing  crops  passed  with  the  right  to  plant  them.  When 
the  railroad  company  made  their  entry  upon  the  land,  they 
found  Lafferty  in  possession  and  his  crops  in  the  ground.  They 
were  fixed  with  notice  of  his  lease  by  his  possession,  and  they 
could  not  discharge  their  liability  to  him  by  payment  to  his 
landlord. 

This  branch  of  the  plaintiff's  claim  seems  to  have  escaped 
the  attention  of  the  court  below,  and  for  this  reason  only  the 


690  Mendinhall's  Appeal.  [Perm. 

judgment  of  nonsuit  must  be  reversed,  and  a  venire  facias  de 
novo  awarded.  

Eminent  Domain:  See  extended  monographio  note  to  Sheehff  ▼.  Kanatu 
City  Cable  B'y  Co.,  4  Am.  St.  Bep.  399-405. 
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"Wills — Rbvocation  by  Codicil.  —  When  a  testator,  by  a  codicil,  revokes 
a  devise  or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly  ground- 
ing such  revocation  on  the  assumption  of  a  fact  which  turns  out  to  be 
false,  the  revocation  does  not  take  effect,  being  conditional,  and  de- 
pendent  on  a  contingency  which  fails.  This  rule  applies  to  cases  where 
the  falsity  or  error  of  the  alleged  fact  rested,  not  in  the  personal  knowl- 
edge of  the  testator,  but  was  assumed  upon  information  derived  from 
others. 

"Wills  —  Rkvocation  by  Codicil.  —  Where  a  testator  revokes  a  bequest  to 
his  daughter  by  a  codicil,  giving  as  a  reason  therefor  that  he  had,  since 
the  execution  of  his  will,  made  a  gift  and  loan  to  her  husband,  such 
codicil  will  not  be  set  aside  on  the  ground  that  the  transaction  was  a 
sale,  and  not  a  gift,  and  that  no  loan  was  made,  when  the  facts  were 
peculiarly  within  the  knowledge  of  the  testator,  and  the  transaction  was 
in  effect  an  advancement,  and  so  regarded  by  him. 

Petition  for  distribution  of  a  balance  in  the  hands  of  ad- 
ministrators. It  seems  that  John  Marshall  died  in  May, 
1885,  leaving  a  will,  dated  July,  1877,  together  with  a  codicil, 
given  hereafter.  The  will  made  provision  for  the  testator's 
widow,  and  gave  to  each  of  his  daughters  an  almost  equal 
amount  of  the  estate.  To  one  of  them  he  devised  as  follows: 
*'I  give  and  bequeath  to  my  daughter  Lydia  S.  Mendinhall 
the  sum  of  twenty  thousand  dollars,  for  her  sole  and  separate 
use."  In  1880  and  1881,  Marshall  was  the  owner  of  certain 
flheet-iron  rolling-mills,  and  to  start  Edward  Mendinhall  in 
business  (he  being  the  husband  of  Lydia,  mentioned  above), 
And  the  mills  in  successful  operation,  a  corporation  was  organ- 
ized, with  Mendinhall  as  president  and  manager,  the  corpora- 
tion buying  the  mills  for  forty  thousand  dollars,  twenty-five 
thousand  of  which  was  secured  by  bond  and  mortgage,  and 
the  balance  by  stock  of  150  shares  at  one  hundred  dollars 
each.  In  February,  1881,  Marshall  and  Mendinhall  entered 
into  an  agreement  by  which  Marshall  agreed  to  assign  abso- 
lutely to  Mendinhall  the  capital  stock  of  fifteen  thousand  dol- 
lars, when  the  same  issued  to  him,  and  Mendinhall  agreed  to 
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execute  and  deliver  to  Marshall  a  bond  for  five  thousand  dol- 
lars, to  secure  interest  on  that  sum  at  six  per  cent,  payable 
semi-annually  to  Marshall  during  his  natural  life;  and  he 
also  agreed  to  pay  the  latter  any  dividends  declared  on  two 
thousand  five  hundred  dollars  of  the  stock  for  five  years,  and 
that  if  either  of  the  parties  died  within  the  five  years,  then  such 
dividends  to  become  Mendinhall's  absolutely.  Mendinhall 
executed  the  required  bond  in  April,  1881,  and  Marshall  re- 
ceived the  interest  payments  until  April,  1885.  The  corpo- 
ration was  formed,  the  mills  conveyed  to  it,  the  mortgage 
executed  and  delivered,  and  the  corporation  put  in  successful 
operation  in  March,  1881.  In  April,  1881,  a  certificate  for 
the  150  shares  of  stock  was  issued  to  Marshall,  and,  on  the 
same  day,  transferred  to  Mendinhall,  to  whom  a  new  cer- 
tificate issued,  and  the  old  one  was  canceled.  The  codicil 
before  mentioned  read  as  follows:  "Whereas,  since  the  execu- 
tion of  the  foregoing  will,  I  gave  to  my  son-in-law,  Edward 
Mendinhall,  husband  of  my  daughter  Lydia  S.  Mendinhall, 
150  shares  of  stock  in  the  Marshall  Iron  Company,  the  par 
value  of  which  is  one  hundred  dollars  per  share,  making 
fifteen  thousand  dollars,  and  have  also  loaned  him  the  sum 
of  five  thousand  dollars,  for  which  he  has  given  me  his 
bond,  now,  in  consequence  thereof,  I  do  annul  and  revoke 
the  legacy  of  twenty  thousand  dollars  given  by  me  in  my 
eaid  will  to  my  daughter,  the  said  Lydia  S.  Mendinhall,  and 
in  lieu  and  stead  thereof,  do  give  and  bequeath  to  her,  her 
executors  and  administrators,  absolutely,  the  said  bond  for 
five  thousand  dollars  given  to  me  by  her  said  husband  as 
aforesaid,  with  all  interest  that  may  be  due  thereon  at  the 
time  of  my  death.  And  I  do  hereby  ratify  and  confirm  my 
eaid  will  in  all  other  respects." 

Thomas  W.  Pierce  and  Benjamin  Nields,  for  the  appellant. 

R.  S.  Wdddell  and  R.  T.  Comwell,  for  the  appellees. 

Pazson,  G.  J.  The  learned  auditor  and  court  below  held 
that  the  legacy  to  the  appellant  of  twenty  thousand  dollars 
was  revoked  by  the  codicil  to  the  testator's  will,  and  that  she 
is  only  entitled  to  her  share  of  the  residue  of  the  estate.  The 
contention  of  the  appellant  is,  that  this  ruling  is  erroneous  for 
the  reason  that  the  testator  based  his  revocation  of  the  legacy 
on  the  ground  that  the  facts  alleged  by  him  in  the  codicil 
were  true;  that  as  the  reason  for  the  revocation  has  failed, 
the  revocation  itself  falls,  and  the  appellant  is  entitled  to  be 
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paid  the  twenty  thousand  dollars.  The  rule  as  laid  down  in 
the  text-books  appears  to  be  this:  "And  here  it  may  be  ob- 
served, that  when  a  testator  by  a  codicil  revokes  a  devise  or 
bequest  in  his  will,  or  in  a  previous  codicil,  expressly  ground- 
ing such  revocation  on  the  assumption  of  a  fact  which  turns 
out  to  be  false,  the  revocation  does  not  take  efiect,  being,  it  ia 
considered,  conditional  and  dependent  on  a  contingency  which 
fails":  1  Jarman  on  Wills,  357;  1  Powell  on  Devises,  523;  2 
Roberts  on  Wills,  210;  1  Williams  on  Executors,  208.  The 
two  cases  especially  relied  upon  by  the  text-writers  in  support 
of  this  proposition  are  Campbell  v.  French,  3  Ves.  317,  and 
Doe  ex  dem.  Elizabeth  Evans  v.  Henry  Evans,  10  Ad.  &  E. 
228.  The  learned  auditor  has  collected  a  large  number  of 
cases,  mostly  English,  upon  this  subject,  which  in  the  main 
sustain  the  text-writers. 

The  principle  referred  to  may  be  conceded  to  be  correct 
when  applied  to  cases  in  which  the  falsity  or  error  of  the  al- 
leged fact  rested,  not  in  the  personal  knowledge  of  the  testator, 
but  was  assumed  upon  information  derived  from  others,  as  in 
the  case  of  Campbell  v.  French,  supra,  where  by  his  will  the 
testator  gave  legacies  to  A  and  B,  describing  them  as  grand- 
children of  C,  and  then  residing  in  America.  By  a  codicil  he 
revoked  these  legacies,  giving  as  a  reason  that  the  legatees 
were  dead.  That  fact  not  being  true,  and  being  necessarily 
derived  from  information  of  other  persons,  the  legatees  were 
held  to  be  entitled  to  the  legacy,  notwithstanding  the  revoca- 
tion. In  the  case  in  hand,  the  reason  given  by  John  Marshall, 
the  testator,  for  the  revocation  of  the  legacy  of  twenty  thou- 
sand dollars  to  his  daughter,  the  appellant,  was,  that  he  had 
since  the  execution  of  his  will  given  to  his  son-in-law,  Ed- 
ward Mendinhall,  the  husband  of  the  appellant,  one  hundred 
and  fifty  shares  of  stock  in  the  Marshall  Iron  Company,  the 
par  value  of  which  was  one  hundred  dollars  per  share,  and 
had  also  loaned  to  him  the  sum  of  five  thousand  dollars.  The 
appellant  contends  that  this  statement  was  untrue;  that  the 
transfer  of  the  stock  to  his  son-in-law  was  a  sale,  not  a  gift, 
and  that  he  had  never  loaned  him  the  five  thousand  dollars. 
The  facts  were,  that  the  testator  transferred  this  stock  to  Men- 
dinhall upon  an  agreement  with  the  latter  that  he  (Mendin- 
hall) should  "  execute  and  deliver  to  the  said  John  Marshall 
his  bond  for  the  sum  of  five  thousand  dollars  to  secure  the 
payment  of  interest  on  that  sum  at  the  rate  of  six  per  cent, 
payable  semi-annually  to  the  said  John  Marshall  for  and  dur- 
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ing  the  term  of  hid  natural  life,  and  further  agrees  to  pajr 
to  said  John  Marshall  the  dividends  that  may  be  declared  on» 
two  thousand  five  hundred  dollars  of  the  capital  stock  of  said^i 
company  when  and  as  declared  for  the  term  of  five  years  from- 
date  of  transfer  as  aforesaid,  it  being  hereby  agreed  that  if 
either  the  said  John  Marshall  or  Edward  Mendinhall  shall 
die  within  said  five  years,  that  then  and  in  said  case  said, 
dividends  shall  not  thereafter  be  paid  to  said  John  Marshall,, 
but  shall  belong  thenceforth  to  said  Edward  Mendinhall,  his 
executors,  administrators,  or  assigns." 

The  object  of  this  arrangement  is  apparent.  The  testator 
was  conveying  to  his  son-in-law  fifteen  thousand  dollars  of 
stock  which  it  was  believed  would  be  valuable,  and  which  in. 
point  of  fact  proved  to  be  worth  more  than  its  par  value,  the 
dividends  thereon  being  from  ten  to  fifteen  per  cent.  It  wa» 
an  advancement  during  the  lifetime  of  the  testator,  over  and 
above  what  his  other  children  received  at  that  time,  and  the- 
provision  for  the  bond  of  five  thousand  dollars,  and  for  the 
dividends  upon  two  thousand  five  hundred  dollars  of  the  stock, 
was  doubtless  intended  to  produce  equality  between  his  chil- 
dren, taking  into  consideration  the  testator's  expectancy  of 
life.  Be  that  as  it  may,  the  testator  regarded  it  as  an  ad- 
vancement; in  point  of  fact  it  practically  was  so;  the  testatoi" 
had  the  right  to  so  treat  it;  the  facts  were  peculiarly  withm 
his  own  knowledge,  and  we  cannot  deny  him  the  right  to  da 
what  he  pleased  with  his  own  property.  Were  we  to  reverse 
this  case,  and  award  the  twenty  thousand  dollars  legacy  to  the 
appellant,  we  would  cause  gross  inequality  in  this  estate;  the 
appellant  would  receive  her  full  share,  and  her  husband  would 
get  in  addition  fifteen  thousand  dollars  of  valuable  stock  for 
which  he  has  paid  nothing  beyond  a  reasonable  consideration, 
for  the  advancement  in  the  lifetime  of  the  testator. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  C08t»< 
of  the  appellant.  

Wills  —  Mistakb  or  Faot  bt  thx  Tkstator.  —  Bridenoe  dehon  »  will 
that  it  was  made  ander  a  mistake  as  to  the  supposed  death  of  the  son  of  th*^ 
testatrix,  whose  name  is  omitted  therefrom,  is  inadmissible  to  impeach  th» 
will,  but  the  mistake  must  appear  npon  the  very  face  of  the  will,  and  it  most 
also  appear  what  the  will  wonld  have  been  but  for  the  mistake:  Oifford  r» 
Dyer,  2  R.  I.  99;  67  Am.  Dec  708,  and  note  709.  Compare  Dun/iam  t.  Averilt^ 
A6  Conn.  61;  29  Am.  Rep.  642,  and  oases  in  note  643. 
Ax.  8c.  Kw.,  Vou  X— a 
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Hqsband  and  Wife.  —  ANTENtrPTiAL  Settlement  made  by  the  intended 
hasband  on  the  wife  without  a  full  disclosure  of  the  value  of  his  prop- 
erty, and  whereby  the  provision  secured  for  the  wife  is  grossly  dispro- 
portionate to  the  means  of  the  intended  husband,  raises  a  presumption 
of  designed  concealment,  and  casta  Upon  him  the  burden  of  proof  to  show 
that  it  is  fair. 

Husband  and  Witts  —  Antenuptial  Settlement  —  Prattd  —  Duress.  — 
Where  a  widower  of  large  means,  aged  sixty  years,  and  the  father  of 
two  sets  of  children,  procures  the  signature  of  his  intended  wife,  a 
spinster  aged  over  fifty  years,  to  an  antenuptial  settlement,  in  the  pres- 
ence of  her  nearest  relatives,  an  uncle  and  two  brothers,  by  the  provis- 
ions of  which  he  relinquishes  all  claim  to  twelve  thousand  dollars  owned 
by  her  in  her  own  right,  and  agrees  to  give  her  six  hundred  dollars  per 
year  after  his  death,  in  full  of  all  her  claims  against  his  estate,  she  can- 
not after  his  death  repudiate  the  settlement,  on  the  groimds  that  she 
signed  under  duress,  or  that  it  was  so  disproportioned  to  his  means  as 
to  create  a  presumption  of  fraud  and  intended  concealment,  especially 
after  she  has  lived  with  him  aa  his  wife  for  ten  years,  and  he  has  provided 
by  will  for  the  payment  of  the  settlement,  and  left  her  his  mansion-house 
BO  long  as  she  wants  to  use  it. 

George  Junhin,  Joseph  De  F.  Junkin,  and  R.  T.  Comwellj  for 
the  appellant. 

R.  Jones  Monaghan,  J.  Frank  E.  Hause^  and  H.  T.  Fairlamh^ 
for  the  appellees. 

Paxson,  C.  J.  The  appellant  in  this  case  is  the  widow  of 
Robert  Neely,  and  she  seeks  to  set  aside  the  antenuptial  con- 
tract between  them,  upon  the  ground  that  it  is  in  fraud  of  her 
rights  as  widow,  and  was  extorted  from  her  unwillingly.  At 
the  time  she  married  Robert  Neely,  the  latter  was  a  widower 
of  about  sixty  years  of  age,  had  been  twice  married,  and  had 
issue  living  by  each  wife.  The  appellant  was  a  spinster  over 
fifty  years  of  age.  She  had  an  estate  of  twelve  thousand  dol- 
lars; her  husband  had  an  estate  several  times  larger.  They 
were  cousins,  and  after  a  short  courtship,  entered  into  an 
engagement  of  marriage.  A  few  days  before  the  time  ap- 
pointed for  the  marriage,  after  the  cards  were  out  and  a 
caterer  engaged,  Mr.  Neely  called  upon  his  betrothed  with 
an  antenuptial  contract,  prepared  by  his  attorney,  in  which 
he  relinquished  all  claim  upon  her  estate,  and  covenanted  to 
give  her  six  hundred  dollars  per  annum  after  his  death,  in 
full  of  all  claim  by  her  upon  his  estate.  No  disclosure  ap- 
pears to  have  been  made  by  either  as  to  the  extent  of  his  or 


Feb.  1889.]  Neely's  Appeal.  595 

her  estate.  The  appellant  objected  to  signing  the  paper, 
thought  it  was  mean,  and  shed  some  tears.  Mr.  Neely  was  a 
keen,  shrewd,  firm,  business  man,  and  told  her,  "If  you  don't 
sign  it,  there  will  be  no  wedding."  Before  the  execution  of 
the  paper,  however,  he  called  in  her  nearest  relatives,  her 
uncle  and  two  brothers;  and  the  paper  was  fully  read  over 
and  explained  to  her.  One  of  her  brothers  was  named  as 
trustee  in  the  contract.  She  does  not  appear  to  have  asked 
any  of  them  for  advice.  Several  hours  elapsed  between  the 
time  Mr.  Neely  made  known  his  wishes  and  the  execution  of 
the  paper.  She  finally  signed  it.  They  lived  together  for 
some  ten  years,  when  her  husband  died,  and  by  his  will  made 
a  provision  for  the  payment  of  the  annuity  of  six  hundred 
dollars,  and  left  her,  in  addition,  his  mansion-house  and  fur- 
niture so  long  as  she  desired  to  use  it.  The  court  below  has 
found  as  a  fact  that  there  was  neither  actual  nor  constructive 
fraud  in  the  execution  of  the  contract. 

It  was  held  in  ICline  v.  Kline,  57  Pa.  St.  120,  98  Am.  Dec. 
206,  that  the  parties  to  an  antenuptial  contract  were  not  like 
buyer  and  seller,  dealing  at  arm's-length,  but  stood  in  a  con- 
fidential relation  calling  for  the  exercise  of  the  richest  good 
faith,  and  while  it  might  not  be  necessary  to  show  aflirma- 
tively  that  there  was  a  full  disclosure  of  the  property  and  cir- 
cumstances of  each,  yet  if  the  provision  secured  for  the  wife 
was  unreasonably  dispfoportionate  to  the  means  of  the  in- 
tended  husband,  it  raised  the  presumption  of  designed  co^- 
cealment,  and  threw  upon  him  the  burden  of  proof.  This  was 
reiterated  in  Kline's  Estate^  64  Pa.  St.  122;  in  Tiernan  v. 
Binns,  92  Id.  248;  Bierer^s  Appeal,  92  Id.  265,  and  several 
subsequent  cases.  It  is  the  well-settled  law  of  this  state. 
Shears  Appeal,  121  Id.  302,  is  not  in  conflict  with  these  cases. 
It  appeared  in  that  case,  and  it  is  so  stated  in  the  opinion  of 
the  court,  that  Mrs.  Shea  could  neither  read  nor  write,  and 
there  was  no  proof  that  the  instrument  was  read  or  explained 
to  her,  and  there  was  no  affirmative  proof  that  she  had  knowl- 
edge of  the  paper  she  signed  almost  immediately  before  the 
marriage  was  celebrated. 

As  before  remarked,  neither  party  disclosed  to  the  other  the 
full  extent  of  their  means  at  the  time  the  contract  was  exe- 
cuted. That  each  knew  the  other  had  means  is  not  disputed. 
In  the  absence  of  such  disclosure,  the  law  appears  to  be  that 
if  the  provision  by  the  husband  for  his  future  wife  was  unrea- 
sonably disproportioned  to  his  means,  it  raises  the  presump- 
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tion  of  designed  concealment,  and  throws  the  burden  upon 
him  to  show  that  it  was  fair.  This  brings  us  at  once  to  the 
question,  Was  the  provision  for  the  wife  unreasonable  under 
the  circumstances? 

Before  I  discuss  the  facts  upon  this  point,  I  will  refer  to  one 
or  two  of  our  recent  cases.  In  Ludwig^s  Appeal,  101  Pa.  St.  535^ 
a  widower,  fifty-seven  years  of  age,  and  a  poor  widow  of  sixty- 
three  years,  being  about  to  marry,  executed  an  antenuptial 
contract,  whereby  the  latter,  in  consideration  of  "one  dollar, 
and  of  a  comfortable  support  during  life,  and  at  her  death  a 
decent  Christian  burial,"  relinquished  all  her  rights  in  the 
former's  estate.  The  agreement  recited  that  the  intended  hus- 
band owned  "certain  lands  and  tenements,  also  personal  prop- 
erty"; the  person  who  drew  the  document  explained  its  effect 
to  the  woman  before  execution,  and  stated  that  the  intended 
husband  "had  a  large  property,"  but  the  extent  or  value 
thereof  was  not  made  known  to  her.  In  fact,  it  amounted  to 
over  fourteen  thousand  dollars,  and  it  was  held  that  she  was 
bound  by  the  contract,  and  for  this  reason  was  not  allowed 
the  widow's  exemption  of  three  hundred  dollars.  It  was 
said  in  the  opinion  of  the  court:  "  From  a  sentimental  stand- 
point, the  provision  for  the  widow  would  not  seem  generous. 
But  a  widower  of  fifty-seven  with  eleven  children  seldom  con- 
tracts a  second  marriage  from  mere  sentiment.  He  may  hav<» 
thought  it  was  enough,  in  view  of  her^ge  and  position,  to  give 
her  a  comfortable  home,  a  decent  support  during  her  life,  and 
a  Christian  burial  after  her  death.  At  any  rate,  it  is  very 
clear  she  was  of  that  opinion,  and  that  is  an  end  of  the  case.'* 
In  Smithes  Appeal,  115  Pa.  St.  319,  the  antenuptial  contract 
gave  the  wife  twelve  hundred  dollars  a  year.  His  will  gave 
her  the  income  of  fifteen  thousand  dollars  additional;  but  that 
is  immaterial.  The  estate  of  the  husband  for  distribution  was 
$334,543.83.  In  that  case,  the  appellant  was  a  second  wife, 
past  middle  age,  and  her  husband  was  a  widower,  with  chil- 
dren living  by  his  first  wife.  We  held  that  the  disproportion 
of  the  provision  for  the  wife  to  his  means  was  not  so  great  as 
to  raise  a  presumption  of  fraud.  There  was  no  disclosure  of 
the  extent  of  the  husband's  estate. 

Was  the  provision  which  Mr.  Neely  made  for  his  intended 
wife  so  disproportioned  to  his  means  as  to  create  a  presumption 
of  fraud  or  intended  concealment?  That  the  appellant  knew 
when  she  signed  the  paper  that  he  was  a  man  of  large  means 
is  clear  from  the  fact  that  she  objected  to  it  on  the  ground  of 
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its  meanness.  When  we  consider  the  question  of  the  ade- 
quacy of  the  provision,  we  must  regard  all  the  circumstances 
surrounding  the  case.  This  was  a  marriage  between  persons 
well  advanced  in  years.  The  appellant  was  not  the  mother  of 
his  children,  nor  was  she  likely  ever  to  bear  him  any.  She 
had  not  in  any  way  aided  him  to  accumulate  his  fortune. 
She  had  twelve  thousand  dollars  of  her  own,  all  of  which  he 
relinquished.  In  addition,  he  gave  her  six  hundred  dollars 
per  year  during  her  life.  What  claim  had  this  old  woman, 
marrying  this  old  man,  to  come  in  and  take  one  third  of  his 
estate  away  from  his  children,  and  yet  retain  the  whole  of  her 
own?  She  would  of  course  have  had  a  legal  claim  had  he 
married  her  without  an  antenuptial  contract;  but  she  had  no 
claim  which  made  it  inequitable  or  unjust  in  him  to  insist 
upon  the  execution  of  the  contract  before  the  marriage.  It 
would  have  been  a  wrong  to  his  own  blood  if  he  had  not  made 
some  such  arrangement.  It  was  not  a  liberal  provision,  but 
it  was  adequate.  She  retains  all  of  her  own  estate,  and  has 
now,  in  addition,  six  hundred  dollars  per  year,  besides  a  com- 
fortable furnished  home.  Surely  her  last  condition  is  better 
than  her  first 

There  is  a  marked  distinction  between  this  case  and  that  of 
a  young  couple  just  entering  upon  the  voyage  of  life.  In  the 
latter  instance,  they  grow  up  together;  the  wife  is  the  mother 
of  his  children;  she  shares  his  burdens  in  his  early  struggles, 
and  often  by  her  thrift  and  economy  materially  aids  him  in 
the  accumulation  of  his  fortune.  To  cut  off  such  a  wife  with 
a  mere  support  during  life  would  be  as  unjust  as  it  would  be 
ungenerous.  But  when  a  man  in  the  decline  of  life,  who  has 
been  twice  a  widower,  and  who  has  two  sets  of  children,  for 
the  third  time  leads  a  woman  to  the  altar,  and  an  elderly  wo- 
man at  that,  it  is  very  diflferent.  In  such  case,  the  wife  reaps 
where  she  has  not  sown,  and  if  she  is  provided  with  a  comfort- 
able support  after  her  husband's  death,  she  has  no  just  cause 
of  complaint.  In  any  event,  if  she  is  dissatisfied,  she  ought  to 
refuse  to  sign  the  contract,  and  not  accept  its  benefits  during 
her  husband's  life,  and  then  seek  to  repudiate  it  after  his 
death. 

We  need  not  consider  the  question  of  duress.  She  did  not 
sign  willingly;  she  was  as  thrifty  a  woman  as  he  was  a  man, 
and  did  not  resign  the  hope  of  acquiring  a  considerable  estate 
to  leave  to  her  own  blood  without  shedding  a  few  tears;  but 
ahe  was  not  coerced;  she  did  not  sign  under  legal  duress. 
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I  have  not  discussed  the  competency  of  Samuel  M.  McClure 
as  a  witness.  His  testimony,  if  competent,  could  not  change 
the  result. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellant.  

HirsBAND  AND  WiFK.  —  The  relation  of  persons  who  are  betrothed  is  one 
of  nnbounded  confidence,  especially  on  the  part  of  the  woman;  therefore 
Buuh  persons  cannot  be  regarded  in  the  same  category  with  buyers  and 
sellers,  or  as  dealing  with  each  other  at  arm's-length:  Kline  v,  Kline,  57  Pa. 
St.  120;  98  Am.  Dec.  206,  and  cases  cited  in  note  208.  A  conveyance  by  a 
husband  before  his  marriage,  in  contemplation  thereof,  will  not  be  set  aside 
lor  the  purpose  of  giving  the  wife  dower,  if  the  intention  of  the  grantor  was 
V)  provide  for  hia  children  by  a  former  marriage,  and  not  to  defraud  hia 
vife:  Fennesaqf  v.  Fennessey,  84  Ky.  619. 


Patteeson  v.  Caldwell. 

[124  PXMNBTLVAHIA  STATX,  455.] 

ExaounoNs  —  Conthiobnt  IirrEREsr  ttnder  Will.  — Where  a  testator  by 
will  provided  for  the  distribution  of  the  income  of  hia  estate,  and  then 
that  "  either  at  the  death  of  the  last  survivor  of  my  now  living  children 
or  grandchildren  who  may  be  living  at  the  time  of  my  death,  or  at  the 
expiration  of  twenty-one  years  from  my  own  death,  whichever  event 
shall  first  happen,"  the  principal  of  the  estate  shall  vest  absolutely  in 
those  entitled  to  the  income.  Until  one  of  the  events  mentioned  happens 
it  is  not  determined  who  will  be  entitled  to  any  part  of  the  principal 
of  the  estate,  and  until  then  the  interest  of  a  legatee  therein  is  contin- 
gent, and  not  subject  to  an  execution  attachment. 

BSrBCUTioNa.  —  Expectancies  and  Contingencies  are  not  subject  to  assign- 
ment or  execution  attachment  at  law,  and  while  equity  will  uphold  as- 
signments of  contingent  interests  or  expectancies  and  things  resting  in 
mere  possibility,  if  fairly  made,  and  not  against  public  policy,  yet  only 
a  thing  which  has  a  present  and  certain  existence,  although  its  posses- 
sion and  enjoyment  may  be  postponed  for  a  time,  is  subject  to  execution 
attachment.  The  latter  cannot  be  levied  upon  expectancies  or  contin- 
gent interests. 

Judgment  was  obtained  by  J.  A.  Caldwell  against  Mrs.  L. 
H.  Lynde,  and  an  execution  attachment  was  issued  thereon 
Bummoning  R.  E.  Patterson  and  others,  as  executors  and 
trustees  under  the  will  of  Robert  Patterson,  as  garnishees. 
Mrs.  Lynde  was  one  of  the  beneficiaries  under  said  will,  and 
the  present  suit  arises  out  of  one  of  the  provisions  thereof,  as 
follows:  "21.  I  direct  that  either  at  the  death  of  the  last  sur- 
vivor of  my  now  living  children  and  grandchildren  who  may 
may  be  living  at  the  time  of  my  death,  or  at  the  expiration  of 
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twenty-one  years  from  my  own  death,  whichever  event  shall 
first  happen,  any  part  of  my  estate  which  shall  then  be  held 
in  trust,  under  the  terms  of  this  my  will  for  the  payment  of 
the  income  thereof  to  any  person  or  persons,  shall  vest  abso- 
lutely in  and  be  transferred  and  conveyed  by  the  said  trustees 
or  trustee  to  such  person  or  persons,  his  heirs  and  assigns,  ab- 
solutely and  in  fee-simple,  and  I  declare  that  all  trusts  here- 
inbefore declared  of  and  concerning  my  said  estate  are  to  be 
subject  to  this  qualification."  Neither  of  the  events  men- 
tioned had  happened  at  the  time  this  suit  was  instituted. 
Judgment  was  rendered  against  the  garnishees,  and  they 
appeal.     Other  facts  are  stated  in  the  opinion. 

John  G.  Johnson  and  Frank  P.  PriclMrd^  for  the  plaiatiffs  in 
error. 

Lewin  W.  Barringer,  for  the  defendants  in  error. 

McCoLLUM,  J.  If  Mrs.  Lynde  has  a  vested  interest  in  the 
principal  of  the  estate  of  her  father,  this  attachment  can  be 
sustained;  if  she  has  not,  it  must  fall. 

Her  interest  in  the  estate  is  defined  by  his  will.  It  secures 
to  her  a  share  of  the  net  income  of  the  estate  for  a  period 
designated  in  it.  By  its  terms  it  creates  an  inalienable  per- 
sonal provision  for  her,  which  cannot  be  anticipated,  pledged, 
or  assigned,  or  made  liable  by  legal  proceedings  for  her  debts, 
engagements,  or  contracts.  It  constitutes  a  spendthrift  trust, 
and  it  is  conceded  that  the  income  thus  secured  to  her  is  not 
within  the  grasp  of  this  attachment. 

But  it  is  claimed  that  she  has  an  interest  in  the  principal  of 
the  estate  which  may  be  attached  and  appropriated  to  the  pay- 
ment of  her  debts.  The  will  appoints  a  time  for  the  distribu- 
tion and  vesting  of  the  principal  of  the  estate.  The  persons 
who  are  then  the  recipients  of  the  income  of  it  will  take  it 
absolutely.  But  it  is  impossible  to  determine  now  who  will  at 
that  time  be  entitled  to  receive  the  income  and  constitute  the 
beneficiaries  under  the  provisions  of  the  will  which  dispose  of 
the  principal.  We  think,  therefore,  that  Mrs.  Lynde's  interest 
in  the  principal  of  the  estate  is  contingent.  These  conclusions 
result  from  a  consideration  of  the  whole  will,  and  are  in  accord 
with  the  manifest  intention  of  the  testator.  It  is  quite  evident 
that  it  was  not  his  purpose  to  subject  the  principal  of  his  es- 
tate to  seizure  and  sale  for  the  debts  of  his  children  and  grand- 
children, while  he  carefully  placed  the  income  of  it  beyond 
the  reach  of  their  creditors. 
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Reed's  Appeal^  118  Pa.  St.  215,  is  relied  on  by  defendants  iu 
«rror  as  sustaining  their  view  that  Mrs.  Lynde  has  a  vested  in- 
terest in  the  principal  of  the  estate.  In  that  case  the  testator, 
tiaving  nine  grandchildren,  directed  his  executors  to  sell  a 
^certain  portion  of  his  farm,  to  divide  the  net  proceeds  of  the 
sale  into  nine  equal  parts,  and  for  the  period  of  twelve  years 
from  the  time  of  his  decease  to  keep  said  net  proceeds  at  in- 
terest and  pay  one  ninth  of  the  interest  annually  to  each  of 
said  grandchildren,  "  or  if  any  of  them  have  died  leaving 
lieirs,  then  pay  the  same  to  said  heirs,  and  at  the  full  expira- 
tion of  twelve  years  from  my  decease  shall  in  like  manner 
pay  over  the  principal."  In  determining  that  the  legacies  to 
the  granchildren  were  vested  at  the  death  of  the  testator,  it  was 
said,  inter  alia:  "It  is  to  be  noted  that  there  is  not  in  this  will 
the  faintest  trace  of  an  intent  in  case  of  the  death  of  any  of  the 
grandchildren  before  the  expiration  of  the  twelve  years  to  give 
the  shares  of  those  so  dying  to  the  survivors.  The  share  of 
a  grandchild  that  shall  '  have  died '  is  go  to  his  heirs."  But 
in  our;  case,  if  Mrs.  Lynde  dies  before  the  period  appointed 
for  the  vesting  of  the  estate,  what  she  might  have  received 
Ibad  she  survived  that  period  goes,  not  to  her  heirs,  but,  at  a 
time  fixed  by  the  will,  to  persons  designated  by  the  will  to  re- 
ceive it. 

It  is  further  contended  by  the  defendants  in  error  that  what- 
ever may  pass  by  an  assignment  is  subject  to  attachment. 
*rhis  proposition  is  not  tenable.  In  law  an  assignment  is  not 
"effectual,  unless  the  subject-matter  of  it  has  actual  potential 
existence.  But  equity  will  uphold  assignments  of  contingent 
interests  and  expectancies,  and  things  resting  in  mere  possi- 
bility, if  fairly  made,  and  not  against  public  policy;  not  as  a 
transfer  operating  in  praesenti,  for  that  can  only  be  of  a  thing 
■in  esse,  but  as  a  present  contract  to  take  effect  and  attach  as 
soon  as  the  thing  comes  in  esse:  Power's  Appeal,  63  Pa.  St. 
443;  East  Lewisburg  L.  &  M.  Co.  v.  Marsh,  91  Id.  96. 

These  assignments  are  enforced  on  the  ground  that  the  as- 
signee is  entitled  to  have  immediate  specific  performance  of 
the  contract  to  assign  as  soon  as  the  property  comes  into  ex- 
istence in  the  hands  of  the  assignor:  Bispham's  Equity,  215. 
An  attachment  execution  reaches  effects  and  interests  that 
cannot  be  taken  on  a  writ  of  fieri  facias,  but  it  is  execution 
process,  and  its  office  is  to  appropriate  the  property  of  the  de- 
fendant to  the  judgment  which  supports  it.  That  which  has 
a  present  and  certain  existence,  although  its  possession  and 
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enjoyment  may  be  postponed  for  a  time,  may  be  seized  by  it, 
but  it  cannot  grasp  expectancies  or  contingent  interests.  The 
consequences  of  a  contrary  doctrine  are  well  described  by  Mr. 
Justice  Green  in  Day  v.  New  England  Life  Ins.  Co.,  Ill  Pa. 
St.  507;  56  Am.  Rep.  297.  The  first  specification  ie  sustained, 
and  this  makes  a  discussion  of  the  second  unnecessary. 
Judgment  reversed.  

AssioKHENTS.  —  The  assignment  of  a  mere  expectancy  will  be  given  effeot 
in  equity,  not  as  a  grant,  but  as  a  contract  entitling  the  assignee  to  a  specifio 
performance  as  soon  as  the  assignor  has  the  power  to  perform  it:  McDmiald 
V.  McDonald,  5  Joues  Eq.  211;  75  Am.  Dec.  434;  note  to  Field  v.  Mayor  etc 
of  NexD  York,  67  Id.  440,  441,  as  to  the  assignment  of  expectancies.  Equity 
will  uphold  an  assignment  of  wages  expected  to  be  earned  in  the  future,  bnt 
not  under  an  existing  employment  or  contract:  Edvoarda  v.  Peterson,  80  Me. 
367;  6  Am.  St.  Rep.  207,  and  note  210.  The  expectation  or  hope  of  succeed* 
iug  to  an  ancestor's  property  is  a  mere  or  remote  possibility  in  which  there 
is  no  existing  right  that  can  be  the  subject  of  release:  Needles  v.  Needles,  7 
Ohio  St.  432;  70  Am.  Dec.  85. 

Attachment.  —  A  policy  of  life  insurance  payable  to  the  legal  represent 
tatives  of  the  insured  is  not  subject  to  attachment  during  his  life:  Day  ▼. 
New  England  Life  Ins.  (7o.,  Ill  Pa.  St.  507;  56  Am.  Rep.  297;  note  to  Ap- 
peal qf  Elliot,  88  Am.  Deo.  531. 
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NsGLioENCs  —  Presumption  —  Railroads.  —  The  rule  that  the  mere  hap- 
pening of  an  injurious  accident  to  a  passenger  while  in  the  hands  of  • 
carrier  raises  a  prima  facie  presumption  of  negligence,  and  throws  the 
onus  of  proof  on  the  carrier  that  it  did  not  exist,  cannot  be  invoked 
where  there  is  neither  proof  nor  admission  tending  to  connect  the  car- 
rier or  his  servants,  or  any  of  the  appliances  of  transportation,  with  the 
happening  of  the  injury. 

Kiolioence  —  Presumption  —  Passenger  on  Railroad.  —  Where  a  pas- 
senger  on  a  railroad  train  is  sitting  at  an  open  window,  and  observes 
one  of  the  same  company's  trains  passing  in  an  opposite  direction,  at 
the  same  time  receiving  a  violent  blow  on  the  eye  from  a  piece  of  slate 
or  coal,  hurled  with  considerable  force  through  the  window,  causing  the 
injury  complained  of,  no  presumption  of  negligence  arises  against  the 
company  or  its  employees,  in  the  absence  of  proof  connecting  them  with 
the  throwing  of  the  missile. 

Oeorge  Tucker  Bispham  and  John  Hampton  Bamesj  for  the 
plaintiff  in  error. 

Mayer  Stdzberger,  for  the  defendant  in  error. 

Stebrett,  J.  In  May,  1887,  plaintiff  below  was  a  passen- 
ger on  one  of  defendant  company's  cars,  bound  for  Philade]* 
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phia.  While  he  was  occupying  the  third  or  fourth  seat  from 
front  end  of  the  car,  l^ft  side,  next  to  an  open  window,  and 
the  train  was  running  rapidly,  some  distance  south  of  Tren- 
ton, he  received  a  violent  blow  on  the  left  eye,  causing  the 
severe  and  painful  injury  of  which  he  complains.  The  na- 
ture of  the  injury  indicated  that  he  was  struck  by  some  hard 
substance,  hurled  with  considerable  force.  Surgical  exami- 
nation of  the  eye,  made  on  arrival  at  Philadelphia,  showed 
that  it  was  probably  a  piece  of  coal.  Small  particles  of  some 
hard  substance  resembling  coal  were  found,  and  removed  from 
the  injured  organ.  Plaintiff  testified  the  blow  was  so  severe 
that  it  almost  stunned  him,  and  threw  him  back  into  his 
seat.  He  further  said:  "As  I  recovered,  to  an  extent,  from 
the  shock,  I  covered  the  right  eye  to  see  if  the  sight  was  en- 
tirely lost,  as  I  presumed  the  blow  had  burst  the  left  eye.  I 
found  I  could  see  a  little,  but  I  was  sufifering  excruciating 
agony."  The  character  of  the  injury  and  circumstances  at- 
tending it  were  such  that  plaintiff  had  no  opportunity  for 
successful  investigation,  and,  of  course,  he  was  unable  to  ex- 
plain how  it  occurred.  All  he  knew  was,  that,  at  the  time  he 
was  struck,  he  saw,  through  the  open  window  at  which  he  was 
sitting,  one  of  the  company's  trains  passing  in  the  opposite 
direction,  immediately  on  the  left  of  the  train  on  which  he 
was  being  carried;  that,  simultaneously  with  receiving  the 
blow,  the  engine  of  that  train  was  directly  opposite  the  win- 
dow, and  was  thus  interposed  between  him  and  that  side  of 
the  railroad  and  land  adjacent  thereto.  That  fact,  it  was 
claimed  by  him,  negatived  any  inference  that  the  injury  re- 
sulted from  the  act  of  a  stranger,  or  any  one  not  connected 
with  the  operation  of  the  road.  His  theory  was,  that  a  piece 
of  slate  or  coal  was  negligently  thrown  by  the  fireman  or 
other  employee  on  the  passing  engine,  either  in  an  effort  to 
get  rid  of  it,  or  in  drawing  or  working  at  his  fire,  etc.;  but  of 
course  that  could  not  be  assumed  by  the  court  as  an  admitted 
or  established  fact. 

While  the  circumstances  in  evidence  tended  to  sustain  the 
plaintiff's  theory,  the  cause  of  the  accident  was  not  satisfac- 
torily explained  by  either  party.  The  company's  employees 
in  charge  of  the  train  on  which  plaintiff  was  testified  that  they 
knew  nothing  of  the  occurrence,  and  had  done  nothing  to  bring 
it  about.  Other  employees,  in  charge  of  passing  trains,  testi- 
fied that  they  had  not  drawn  or  worked  at  their  fires,  or  thrown 
off  any  slate,  coal,  or  any  other  substance  from  their  engines 
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or  tenders,  and  that  none  had  fallen  therefrom.  Evidence  waa 
also  introduced  to  prove  that  all  the  appliances,  machinery, 
etc.,  of  the  road,  including  the  engines,  were  in  good  order, 
and  that  the  latter  were  properly  provided  with  approved 
spark-arresters,  etc.  There  was  no  derailment  of  the  train,  no 
collision  with  any  train  or  other  object  on  the  road,  no  break- 
ing of  any  machinery  connected  with  the  south-bound  train, 
nor  any  evidence  of  anything  wrong  with  the  passing  trains 
or  cars. 

In  view  of  the  evidence  tending  to  prove  a  state  of  facta 
such  as  that  above  indicated,  the  defendant  company  pre- 
sented four  points  for  charge,  in  the  first  and  fourth  of  which 
binding  instructions  to  find  for  defendant  were  asked  on  the 
ground  that  there  was  no  evidence  of  negligence  proper  for 
the  consideration  of  the  jury.  These  points  we  think  were 
rightly  refused.     The  other  two  points  were  as  follows:  — 

"  2,  Under  the  circumstances  of  the  present  case,  no  pre- 
sumption of  negligence  arises  against  the  defendant  from  the 
mere  fact  that  the  plaintiff  was  a  passenger,  and  was  injured 
while  riding  in  the  defendant's  cars." 

"  3.  The  burden  of  proof  is  on  the  plaintiff  to  show  that  the 
injury  for  which  he  sues  was  occasioned  by  the  defendant; 
and,  under  the  circumstances  of  the  present  case,  the  burden 
resting  on  the  plaintiff  is  not  satisfied  by  the  mere  presump- 
tion of  negligence  which  sometimes  arises  against  the  carrying 
company  when  a  passenger  is  injured." 

The  learned  president  of  the  common  pleas  also  declined  to 
aflSrm  either  of  these  points,  and  emphasized  his  refusal  by 
charging,  inter  alia,  as  complained  of  in  the  first  specification 
of  error,  viz.:  "The  rule  of  law,  as  applicable  to  this  case,  is, 
that  the  mere  happening  of  an  injurious  accident  to  a  passen- 
ger while  in  the  hands  of  the  carrier  will  raise  prima  facie  a 
presumption  of  negligence,  and  throws  the  onus  that  it  did  not 
exist  on  the  carrier.  Under  this  principle  and  the  facts  in  thia 
case,  the  jury  will  begin  their  consideration  with  the  fact  es- 
tablished that  the  injuries  were  the  result  of  negligence  of  the 
defendant.  This  fact  must  be  rebutted  or  answered  by  evi- 
dence. In  other  words,  the  defendant  must  show  by  evidence 
that  it  was  not  negligent.  If  it  has  not  done  this,  the  verdict 
must  be  for  the  plaintiff."  In  immediate  connection  there- 
with, he  said  to  the  jury:  "  It  is  your  duty,  of  course,  to  con- 
sider all  the  evidence  in  the  case,  and  to  come  to  a  conclusion 
on  this  question  of  negligence.     If  you  find  that  the  defendant 
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was  negligent,  then  the  question  of  damages  must  be  consid- 
ered by  you." 

The  rule  clearly  stated  by  the  learned  judge  in  the  forego- 
ing excerpt  from  his  general  charge  is  not  only  an  old  and 
well-settled  principle  of  law,  but  one  of  very  general  applica- 
tion in  cases  of  injury  to  passengers  while  in  the  course  of 
transportation.  The  only  question  is,  whether  it  is  of  such 
universal  application  that  it  can  be  invoked  without  proof  of 
something  more  than  the  mere  fact  of  an  injurious  accident  to 
&  passenger  while  in  the  hands  of  the  carrier,  and  in  the  ab- 
sence of  any  admission  or  evidence  tending  to  connect  the 
latter,  or  his  servants,  or  any  of  the  appliances  of  transporta- 
tion, with  the  happening  of  the  injury. 

The  rule  in  question  has  been  frequently  recognized,  and  the 
presumption  of  negligence  applied  in  a  variety  of  cases,  among 
which  are  stage-coach  accidents,  resulting  from  breaking  an 
axle,  etc.;  railroad  accidents,  including  derailment  of  cars, 
collisions,  breaking  of  machinery,  falling  of  berth  of  sleeping- 
car,  violent  outbreak  among  other  passengers  on  train;  explo- 
sion on  passenger  vessel,  etc.:  Christie  v.  Griggs,  2  Camp.  79; 
Stokes  V.  Saltonstall,  13  Pet.  181;  Ware  v.  Gay,  11  Pick.  106; 
Hipsley  v.  Railroad  Co.,  27  Am.  &  Eng.  R.  R.  Cas.  287;  Feital 
V.  Middlesex  K  R.  Co.,  109  Mass.  398;  12  Am.  Rep.  720;  Ed- 
gerton  v.  Railroad  Co.,  39  N.  Y.  227;  Sullivan  v.  Railroad  Co., 
SO  Pa.  St.  234;  72  Am.  Dec.  698;  Railroad  Co.  v.  Walrath,  8 
Am.  &  Eng.  R.  R.  Cas.  371;  43  Am.  Rep.  433;  Railroad  Co. 
y.  Pillow,  76  Pa.  St.  510,  513;  Spear  v.  Railroad  Co.,  119  Id. 
«1;  Packet  Co.  v.  McCool,  8  Am.  &  Eng.  R.  R.  Cas.  390;  Laingv. 
Colder,  8  Pa.  St.  479;  Holbrook  v.  Railroad  Co.,  12  N.  Y.  236; 
64  Am.  Dec.  502;  P.  &  R.  R.  R.  Co.  v.  Anderson,  94  Pa.  St. 
351;  Story  on  Bailments,  592, 601;  Shearman  and  Redfield  on 
Negligence,  sees.  280,  280  a,  and  notes. 

In  nearly  every  case  in  which  the  rule  under  consideration 
has  been  applied,  it  will  be  found  that  the  injury  complained 
of  was  shown  to  have  resulted  from  breaking  of  machinery, 
collision,  derailment  of  cars,  or  something  improper  and  un- 
safe in  the  appliances  of  transportation  or  in  the  conduct  of 
the  business,  and  not  from  any  cause  wholly  disconnected 
therewith.  In  Laing  v.  Colder,  supra,  the  plaintiff's  arm  was 
broken  because  the  side  of  the  bridge  was  dangerously  close  to 
the  side  of  the  track,  but  in  that  case  there  was  evidence  of 
contributory  negligence,  etc.  The  injury  in  Sullivan  v.  Rail- 
road Co.,  supra,  resulted  from  collision  of  the  train  with  an 
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obstruction  on  the  track.  In  Railroad  Co.  v.  Pillow,  supraf 
the  injury  was  caused  by  an  outbreak  of  violence  among  other 
passengers  in  the  car;  and  in  Spear  v.  Railroad  Co.,  8upra,  the 
injury  resulted  from  an  unexplained  explosion  on  board  » 
crowded  steamer. 

In  the  latter  case  our  brother  Williams  summarized  the  con- 
trolling facts  and  applied  the  rule  thus:  "The  person  injured 
was  a  passenger;  the  injury  occurred  after  the  carriage  had 
begun,  and  the  cause  of  the  injury  was  an  explosion  on  the 
boat,  which  was  the  vehicle  or  instrument  of  carriage,  and 
which  was  under  the  exclusive  care  and  control  of  the  defend- 
ant's servants.  The  rule  of  law  is,  that  the  mere  happening 
of  an  injurious  accident  to  a  passenger  while  in  the  hands  of 
the  carrier  will  raise  prima  facie  a  presumption  of  negligence, 
and  throw  the  onus  of  showing  that  it  did  not  exist  on  the 
carrier."  Of  course,  the  rule,  as  thus  broadly  stated,  must  be 
considered  in  connection  with  the  facts  which  warranted  it» 
application;  and  this  is  so  in  regard  to  all  the  cases.  The 
facts  and  circumstances  connected  with  the  injury  complained 
of  in  each  furnished  the  basis  for  a  presumption  of  negligence. 
As  was  said  in  Railroad  Co.  v.  Napheys,  90  Pa.  St.  135,  the 
general  rule  undoubtedly  is,  that  the  party  who  alleges  negli- 
gence as  the  basis  of  a  claim  for  damages  must  prove  the  fact 
alleged,  and  the  extent  of  the  injury,  if  more  than  nominal 
damages  are  claimed;  but  in  some  cases  slight  proof  only  is 
required  to  justify  a  presumption  of  negligence.  The  mere 
circumstance  attending  the  injury  when  put  in  proof  may  be 
enough  to  cast  the  burden  of  exculpation  on  defendant.  If  a 
passenger  seated  in  a  railroad  car  is  injured  in  a  collision,  or 
by  the  upsetting  of  the  car,  the  breaking  of  a  wheel,  axle,  or 
other  part  of  the  machinery,  he  is  not  required  to  do  more,  in 
the  first  instance,  than  prove  the  fact  and  show  the  nature 
and  extent  of  the  injury.  A  prima  facie  case  for  plaintiff  is 
thus  made  out,  and  the  onus  is  cast  on  the  carrier  to  disprove 
negligence.  It  is  reasonable  that  it  should  be  so,  because  the 
company  has  in  its  possession  and  under  its  control,  almost 
exclusively,  the  means  of  knowing  what  occasioned  the  injury, 
and  of  explaining  how  it  occurred,  while  as  a  general  rule  the 
passenger  is  destitute  of  all  knowledge  that  would  enable  him 
to  present  the  facts  and  fasten  the  negligence  on  the  company, 
in  case  it  really  existed.  The  contract  to  carry  implies  that 
the  company  is  provided  with  a  safe  and  suflBcient  road;  that 
its  cars  are  stanch  and  road- worthy;  that  every  precautioa 
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which  human  skill,  prudence,  and  foresight  could  suggest 
has  been  taken  to  guard  against  every  apparent  danger  that 
may  beset  the  passenger,  and  that  the  servants  in  charge  are 
tried,  sober,  and  competent  men.  When  a  passenger  is  in- 
jured by  any  accident  connected  with  the  means  or  appli- 
ances of  transportation,  there  naturally  arises  a  presumption 
that  it  must  have  resulted  from  some  negligent  act  of  omis- 
sion or  commission  of  the  company  or  some  of  its  employees, 
because,  without  some  such  negligence,  it  is  very  improbable 
that  the  accident  would  have  occurred.  That  is  the  basis  on 
which  the  presumption  rests,  and  it  stands  as  proof  of  negli- 
gence until  it  is  successfully  rebutted.  It  arises,  not  from  the 
naked  fact  that  an  injury  has  been  inflicted,  but  from  the 
cause  of  the  injury,  or  from  other  circumstances  attending  it. 
As  a  rule  of  evidence  the  principle  was  approvingly  recog- 
nized and  applied  in  Railroad  Co.  v.  Anderson,  94  Pa.  St.  351, 
and  other  cases. 

In  Holbrook  v.  Railroad  Co.,  supra,  a  case  in  some  respects 
similar  to  the  one  before  us,  it  appeared  that  at  the  moment 
plaintiff's  arm  was  broken,  the  passenger-car  in  which  she  sat 
was  opposite  a  boarding-car  which  had  been  placed  on  the  ad- 
joining track  for  the  accommodation  of  the  company's  work- 
men. A  long  horizontal  mark  on  the  passenger-car,  and  other 
■circumstances,  indicated  that  plaintiflF's  arm,  as  well  as  the 
■car,  had  come  in  contact  with  some  object  of  considerable  size 
and  strength  firmly  fixed  in  its  position,  and  probably  con- 
nected in  some  way  with  the  boarding-car,  and  at  the  same 
time  tended  to  negative  any  inference  that  the  injury  could 
have  been  caused  by  a  stone  or  other  missile  thrown  by  any 
person  outside.  The  immediate  cause  of  the  injury,  however, 
was  not  explained.  The  case  having  been  submitted  to  the 
jury  with  instructions  to  ascertain  from  the  evidence  whether 
the  injury  resulted  from  anything  disconnected  with  the  com- 
pany or  not,  etc.,  a  verdict  in  favor  of  the  plaintiflF  was  ren- 
dered. After  stating  the  general  rule  as  to  the  burden  of 
proof,  etc.,  the  court  of  appeals  said:  "It  generally  happens 
however,  in  cases  of  this  kind,  that  the  same  evidence  which 
proves  the  injury  done  proves  also  the  defendant's  negligence, 
or  shows  circumstances  from  which  strong  presumptions  of 
negligence  arise,  and  which  cast  on  the  defendant  the  burden  , 
of  disproving  it.  For  example,  a  passenger's  leg  is  broken  j 
while  on  his  passage  in  a  railroad-car.  This  mere  fact  is  no 
evidence  of  negligence  on  the  part  of  the  carrier  until  some-) 
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thing  further  be  shown.  If  the  witness  who  swears  to  the  in- 
jury testifies  also  that  it  was  caused  by  a  crash  in  a  collision 
with  another  train  of  cars  belonging  to  the  same  carrier,  the 
presumption  of  negligence  immediately  arises;  not,  however, 
from  the  fact  that  the  leg  was  broken,  but  from  the  circum- 
stances attending  the  fact.  On  the  other  hand,  if  the  witness 
who  proves  the  injury  swears  that  at  the  moment  when  it  hap- 
pened he  heard  the  report  of  a  gun  outside  of  the  car,  and 
found  a  bullet  in  the  fractured  limb,  the  presumption  would 
be  against  the  negligence  of  the  carrier.  It  is  incorrect,  there- 
fore, to  say  that  the  negligence  of  the  carrier  is  to  be  presumed 
from  the  mere  fact  that  an  injury  has  been  done  to  the  plain- 
tiff. The  presumption  arises  from  the  cause  of  the  injury,  or 
from  other  circumstances  attending  it,  and  not  from  the  injury 
itself" 

It  follows  from  what  has  been  said  that  the  learned  judge 
of  the  common  pleas  erred  in  directing  the  jury  to  begin  their 
consideration  of  the  case  "  with  the  fact  established  that  the 
injuries  were  the  result  of  negligence  of  the  defendant."  If 
the  case  had  been  submitted  to  the  jury  on  the  evidence,  and 
they  had  found  therefrom  that  the  plaintiff's  injury  resulted 
from  something  connected  with  the  operation  of  the  railroad, 
and  not  from  something  entirely  disconnected  therewith,  and 
with  which  neither  the  company  nor  its  employees  had  any- 
thing whatever  to  do,  that  would  have  raised  prima  facie  a  pre- 
sumption of  negligence  on  the  part  of  the  company,  and  thrown 
upon  it  the  burden  of  proving  that  it  did  not  exist. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Neolioence.  —  The  mere  happening  of  an  injnrioas  accident  to  a  psissenger 
raises  &  prima  facie  presnmption' of  negligence,  and  throws  upon  the  carrier 
the  onua  of  showing  that  negligence  did  not  exist  on  its  part:  Ladng  t.  Colder, 
8  Pa.  St.  479;  49  Am.  Dec.  633.  And  where  a  passenger  is  injured  without 
his  fault,  by  a  train  being  overturned  by  running  over  a  cow,  the  presump- 
tion of  negligence  which  the  law  raises  against  the  company  remains  in  foroa 
until  a  countervailing  presumption  of  fact  is  established  to  the  satisfaction 
of  the  jury:  Sullivan  v.  Philadelphia  &  B.  B.  R.  Co.,  30  Pa.  St.  234;  72  Am. 
Dec.  698,  and  note  702.  But  negligence  is  not  presumed  from  the  mtsre  fact 
alone  that  a  passenger  was  injured;  but  the  passenger  suing  for  damages 
must  prove  that  the  circumstances  attending  the  injury  were  such  as  raise  » 
reasonable  presumption  that  it  was  caused  by  some  fault  or  want  of  care  on 
the  part  of  the  company's  servants:  Holhroole  v.  UUca  <Se  S.  R.  R.  Co.,  12  N.  Y. 
236;  64  Am.  Dec.  602;  Feital  v.  Middlesex  R.  R.  Co.,  109  Mass.  398;  12  Am. 
Rep.  720.  The  happening  of  an  accident  on  a  railway  train  does  not  in  all 
cases  warrant  »  recovery  by  one  receiving  an  injury;  but  if  the  thing  causing 
the  injury  is  shown  to  be  under  the  control  cf  the  defendant,  and  the  acoi- 
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dent  is  anch  as  in  the  ordinary  coarse  of  business  does  not  happen  where  rea- 
Bonable  care  is  used,  the  negligence  of  the  railway  company  is  presumed  in 
the  absence  of  any  evidence  tending  to  show  that  the  accident  did  not  arise 
from  want  of  care  on  the  part  of  the  injured  passenger:  Breen  v.  New  York 
C.  etc.  Ji.  R.  Co.,  109  N.  Y.  297;  4  Am.  St.  Rep.  450,  and  note  452.  A  car- 
rier of  passengers,  whether  by  street-cars  drawn  by  horses,  or  by  steam-cara 
from  city  to  city,  is  bound  to  use  extraordinary  care  and  diligence;  and 
where  a  passenger  is  hurt  by  reason  of  its  carriage,  the  presumption  is  aU 
ways  against  the  carrier:  City  and  Suburban  Ky  v.  Findley,  76  Ga.  311. 


Susquehanna  Mutual  Fire  Ins.  Co.  v.  Elkins. 

fl24  PKNN8YI.VANIA   STATU,  484.] 

iHSTHftANCB  —  Waiveb  OF  By-law3.  —  Where  the  by-laws  and  conditions  ot 
a  mutual  insurance  company  provide  that  all  general  or  local  agents 
shall  be  appointed  by  the  secretary,  and  furnished  with  a  certificate  of 
appointment  under  seal  setting  forth  their  powers,  and  no  insurance, 
whether  original  or  continued,  shall  be  considered  binding,  unless  the 
premium  shall  have  been  actually  paid  to  some  duly  authorized  and 
commissioned  agent,  such  by-laws  and  conditions  are  solely  for  the  ben- 
efit of  the  insurer,  and  may  be  waived,  and  are  waived,  when  he  au- 
thorizes his  agent  to  deliver  a  policy  and  receive  the  premium,  though 
such  agent  has  not  been  duly  authorized  and  commissioned  as  provided 
in  the  by-laws.  Such  a  course  of  dealing  adopted  between  the  insurer 
and  his  agent,  though  wholly  inconsbtent  with  the  provisions  of  the 
policy,  cannot  be  set  up  to  defeat  a  recovery. 

James  C.  Sellara,  David  Fleming,  and  S.  J.  M.  McCarrellf 
for  the  plaintiflF  in  error. 

Alexander  P.  Colesberry,  Charles  B.  McMicJiael,  and  Frank 
R.  Shattuck,  for  the  defendant  in  error. 

Clark,  J.  This  suit  is  upon  a  policy  issued  by  the  defend- 
ants December  10,  1880,  to  William  L.  Elkins  &  Co.  against 
loss  by  fire  on  the  Belmont  Oil  Works,  to  the  amount  of  $1,575. 
The  contract  covered  a  term  of  one  year  from  December  1, 
1880;  the  fire  occurred  March  9,  1881,  and  the  loss  appor- 
tioned to  this  policy  is  $710.36;  as  to  this  there  is  no  dispute. 

The  policy  contained  stipulations  that  the  company  should 
not  be  liable  on  the  policy,  or  on  any  renewal  thereof,  until 
the  premium  therefor  was  actually  paid  and  the  deposit  made; 
that  if  the  premium  was  paid  to  any  person  other  than  the 
duly  appointed  or  authorized  agent  of  the  company,  such  pay- 
ment should  be  at  the  sole  risk  of  the  assured,  and  that  noth- 
ing less  than  a  distinct  specific  agreement,  clearly  expressed 
and  indorsed  on  the  policy,  should  be  construed  as  a  waiver 
of  "  any  printed  or  written  condition  or  restriction  therein." 
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The  policy  was  sent  to  Crane  for  delivery  to  Elkins;  the 
eecretary  himself  says  that  Crane  had  the  right  to  deliver  th© 
policy,  and  to  collect  the  premium;  to  this  extent,  at  least. 
Crane  represented  the  company,  for  the  contract  was  incom- 
plete until  the  policy  was  delivered.  Mr.  Crane  testifies,  how- 
ever, that  he  was  the  agent  of  the  company  for  certain  purposes. 
He  says  the  secretary  called  to  see  him,  and  it  was  arranged 
that  he  should  send  business  to  the  company;  that  in  pursu- 
ance of  the  arrangement,  he  did  send  applications  for  insur- 
ance, subject  to  their  approval;  that  they  wrote  up  the  policies 
and  sent  them  to  him  as  their  agent  and  representative;  that 
it  was  part  of  the  understanding  that  he  was  personally  liable 
to  the  company  for  the  premiums  on  policies  sent  to  him,  and 
that  the  company  looked  to  him  for  these  premiums,  or  for  a 
return  of  the  policies;  that  he  credited  the  company  in  an  ac- 
count with  the  policies  received,  or  charged  himself  with  the 
preniiuras,  and  that  the  company  and  he  settled  about  the 
lAth  of  every  month.  All  this  was  explicitly  and  positively 
denied  by  Huntzinger,  the  secretary  of  the  company,  who  say  a 
that  Crane  was  not  the  agent  of  the  company  for  any  purpose 
whatever;  but  the  veracity  of  the  witnesses  and  the  conflict 
in  the  testimony  was  for  the  jury,  and  adopting  the  verdict  as 
a  tinding  of  the  fact,  it  cannot  now  be  questioned  that  Crane 
was  an  agent  of  the  company,  "duly  appointed  or  authorized,'* 
to  deliver  the  policy  and  receive  the  premium. 

Hut  the  company  has  offered  in  evidence  certain  by-laws  of 
the  company,  with  reference  to  which  the  policy  was  made 
and  accepted,  as  follows:  — 

"Sec.  10.  All  general  and  local  agents  or  surveyors  shall  be 
apjK)inted  by  the  secretary,  and  shall  be  furnished  with  a  cer- 
tificate of  his  or  their  appointment,  with  the  seal  of  the  com- 
pany affixed  thereto,  setting  forth  the  powers  of  such  agents, 
and  without  said  certificate  no  person  shall  be  or  is  authorized 
to  act  as  agent  for  this  company." 

"  Sec.  24.  No  insurance,  whether  original  or  continued,  shall 
be  considered  as  binding  until  the  cash  premium  shall  have 
been  actually  paid  to  some  duly  authorized  and  commissioned 
agent  of  the  company." 

''  Sec.  42.  These  and  all  other  by-laws  hereafter  adopted 
shall  not  be  abrogated,  modified,  or  in  any  wise  altered  or 
added  to,  unless  at  a  regular  meeting  of  the  board  of  directors; 
and  all  by-laws  heretofore  adopted  by  this  company  and  in- 
consistent herewith  are  hereby  repealed." 

AM.  ST.  REP.,  Vol.  X.— 39 
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Whilst  these  by-laws  are  declared  to  be  part  of  the  contract, 
they  are  not  any  part  of  the  "  printed  or  written  conditions  or 
restrictions  therein,"  which,  according  to  the  seventh  condi- 
tion of  the  policy,  can  be  waived  only  by  a  distinct,  specific 
agreement,  clearly  expressed  and  indorsed  on  the  contract; 
the  seventh  condition  of  the  policy  plainly  refers,  and  refers 
only,  to  a  waiver  of  any  condition,  printed  or  written  in  the 
body  of  the  policy.  If  Mr.  Crane,  therefore,  was  an  agent  of 
the  company  "  duly  appointed  and  authorized  "  to  receive  pre- 
miums on  policies  delivered  by  him,  it  involved  no  waiver  of 
any  condition  contained  in  the  policy  itself  to  bind  the  com- 
pany by  his  act  in  so  doing. 

It  is  argued,  however,  that  as  the  company  is  a  mutual  com- 
pany, the  plaintiffs  are  presumed  to  be  acquainted  with  the  by- 
laws, and  therefore  had  notice  by  the  24th  section  that  his 
insurance  was  not  binding  until  the  cash  premium  was  actu- 
ally paid  to  some  duly  authorized  and  commissioned  agent  of 
the  company.  The  by-laws  were  made,  however,  solely  for  the 
protection  of  the  company,  and  as  we  said  when  the  case  was 
here  before,  the  company  was  not  bound  to  adhere  to  them. 
If  they  chose  to  dispense  with  the  protection  thus  offered,  it 
was  competent  for  them  to  do  so.  If  the  company  had  issued 
this  policy  to  Elkins,  and  expressly  agreed  to  give  him  time 
on  the  payment  of  the  premiums,  taking  his  promissory  note 
for  the  amount  thereof,  payable  at  a  future  day,  it  would  not 
be  pretended,  we  think,  that  because  the  premium  was  not  ac- 
tually paid,  there  was  no  liability  in  case  of  loss  during  the 
period  of  credit.  Or  if  the  company  had  placed  the  policy  in 
the  hands  of  some  person  expressly  for  delivery  with  instruc- 
tions to  receive  the  premiums,  and  the  premium  was  paid  and 
the  policy  delivered  accordingly,  it  would  certainly  not  avail 
the  company  anything  in  case  of  loss  that  the  premiums  had 
not  been  paid  to  "  a  duly  authorized  and  commissioned  agent 
of  the  company."  These  by-laws  were  made  solely  in  the 
company's  interest,  and  it  was  competent  for  the  company  in 
a  particular  case  to  waive  strict  adherence  thereto. 

If,  notwithstanding  these  by-laws,  the  company  actually 
authorized  Mr.  Crane  to  act  for  them  in  delivering  this  policy, 
in  receiving  premiums  thereon,  and  adopted  a  course  of  deal- 
ing with  him  wholly  inconsistent  with  its  provisions,  they  can- 
not now  set  them  up  to  prevent  the  plaintiff's  recovery.  This 
case  is  readily  distinguishable  from  Marland  v.  Royal  Ins.  Co.y 
71  Pa.  St.  393;  Schaffer  v.  Mutual  Fire  Ins.  Co.,  89  Id.  296, 
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Greene  v.  Lycoming  Ins.  Co.,  91  Id.  387;  and  Pottsville  Ins.  Co. 
V.  Improvement  Co.,  100  Id.  137;  cited  and  relied  upon  by  the 
plaintiffs  in  error.  In  each  of  these  cases  the  company  rested 
upon  the  positive  provision  of  the  policy  that  it  was  not  to  be 
binding  until  the  actual  payment  of  the  premium,  and  in  none 
of  them  was  the  premium  paid,  or  pretended  to  be  paid,  either 
to  the  company  or  to  any  of  its  agents.  In  this  case,  how- 
ever, the  agency  of  Crane  was  established  by  proofs  satis- 
factory to  the  jury,  and  there  was  evidence  from  which  the 
jury  was  justified  in  inferring  that  the  company  authorized 
the  delivery  of  the  policy,  and  accepted  the  responsibihty  of 
their  agent  in  lieu  of  the  security  afforded  by  this  provision  of 
the  policy. 
The  judgment  is  afQrmed. 


Insttraitce.  —  The  general  agent  of  an  insorance  company  haa  the  power 
to  waive  conditions  in  the  policy  inserted  for  the  benefit  of  the  company: 
Kruger  v.  Weatem  Fire  Ina.  Co.,  72  Cal.  01;  1  Am.  St.  Rep.  42,  and  note. 


Pennsylvania  Schuylkill  Valley  Eaileoad  Co. 

V.  Walsh. 

[124  Pknkstlvania  Stati,  6441 
Railkoads  —  CoNSKQusNTiAi,  Injttrt  FROM  CoNSTBiTCTiON.  —  Plaintiff  la 
entitled  to  consequential  damages  arising  from  the  construction  and 
operation  of  a  railroad  when  the  track  is  laid  so  close  to  the  curbstone 
on  the  side  of  the  street  next  to  his  property  as  to  render  the  means  of 
access  thereto  dangerous  or  cut  ofif  entirely,  and  this  though  the  track 
was  laid  on  the  public  street  under  authority,  and  no  land  was  taken 
from  plaintiff,  nor  the  grade  of  the  street  changed,  nor  negligence  on  th« 
part  of  the  company  in  constructing  and  operating  the  road. 

C.  H.  Stinson  and  Wayne  Mac  Veagh,  for  the  plaintiff  in  error. 

John  O.  Johnson  and  Charles  Hunsicker,  for  the  defendants  in 
error. 

Paxson,  C.  J.  While  there  are  numerous  assignments  of 
error  in  this  case,  the  fifth  presents  the  only  question  which 
requires  discussion.  The  defendant  below  asked  the  court  to 
instruct  the  jury  that  "there  can  be  no  compensation  for  in- 
jury to  persons  or  property  unaccompanied  with  negligence, 
arising  from  the  operation  or  use  of  the  defendant's  railroad, 
constructed  on  a  public  street  in  the  borough  of  Norristown, 
and  so  authorized  by  law,  when  no  land  is  taken  from  the 
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plaintiffs,  nor  the  grade  of  the  street  changed  by  excavation 
or  embankments  by  the  defendant  in  front  of  the  plaintiff's 
premises,  as  distinguished  from  its  construction,  and  if  the 
jury  does  not  find  negligence  on  the  part  of  the  defendant 
causing  such  injury,  the  plaintiffs  are  not  entitled  to  a  ver- 
dict"; which  point  the  court  below  answered  as  follows: 
"Refused;  it  is  true  that  the  ordinary  and  proper  use  of  a 
railroad  cannot  be  regarded  as  an  element  of  damage,  unless 
the  construction  of  the  railroad  interferes  with  the  property  of 
the  plaintiffs;  but  we  cannot  say  that  if  the  jury  find  that  this 
railroad  is  not  negligently  operated,  they  must  find  a  verdict 
against  the  plaintiffs." 

The  plaintiffs  below  are  the  owners  of  a  certain  property 
situated  in  the  borough  of  Norristown,  having  a  front  of  about 
196  feet  on  Lafayette  Street.  Upon  this  property  there  is  a 
church  building  about  thirty  feet  back  from  said  street,  in  the 
rear  basement  of  which  is  a  school-room;  a  parsonage  about 
forty  feet  back  from  said  street,  and  three  tenement-houses  on 
the  line  of  said  street.  The  defendant  company  has  con- 
structed its  railroad  upon  Lafayette  Street,  and  has  laid  its 
tracks  close  to  the  curbstone  in  front  of  said  church,  parson- 
age, and  tenement-houses,  and  has  since  continuously  and  con- 
stantly run  locomotives  and  trains  of  passenger  and  freight  cars 
over  said  tracks.  This  action  was  brought  in  the  court  below 
for  damages  arising  from  the  erection  and  construction  of  the 
defendant's  road;  the  allegation  being  that  said  street  or  high- 
way is  "obstructed,  closed,  ^nd  destroyed,  and  all  access  to 
the  front  of  said  messuage  and  tenement,  parsonage,  church 
edifice,  and  school  is  prevented,  cut  off,  and  taken  away,  and 
the  same  rendered  difficult  and  dangerous  of  approach,  and 
the  said  parsonage,  church  edifice,  arid  school  rendered  unfit 
and  unsafe  for  use  as  a  parsonage,  church,  and  school,  and 
their  value  wholly  and  totally  destroyed." 

We  have  recently  discussed  so  fully  the  question  of  conse- 
quential injuries  resulting  from  the  erection  and  construction 
of  railroads  that  a  further  elaboration  of  the  subject  is  deemed 
unnecessary.  Our  latest  case  is  Pennsylvania  Railroad  Co.  v. 
Marchant,  119  Pa.  St.  541,  in  which  it  was  held  that  the  word 
"injury"  or  (injured),  as  used  in  section  8,  article  16,  of  the 
constitution,  means  such  a  legal  wrong  as  would  be  the  subject 
of  an  action  for  damages  at  common  law;  that  for  such  in- 
juries both  corporations  and  individuals  now  stand  upon  the 
game  plane  of  responsibility.    In  that  case,  as  in  the  prior 
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case  of  Railroad  Co.  v.  Lippincott^  116  Pa.  St.  472,  there  was  no 
injury  to  the  property  by  reason  of  the  erection  and  construc- 
tion of  the  road,  and  we  held  that  the  constitutional  provision 
was  not  intended  to  apply  to  injuries  which  were  the  result 
merely  of  the  operation  of  the  road,  as  distinguished  from  its 
construction,  and  that  in  such  case  there  could  be  no  recovery 
for  the  annoyance  of  smoke,  noise,  and  cinders,  etc.,  caused  by 
the  running  of  the  company's  trains,  unaccompanied  with 
negligence;  in  other  words,  that  the  injuries  resulting  from 
the  exercise  of  a  lawful  business,  in  a  lawful  manner,  without 
rcgligence  and  without  malice,  are  damnum  absque  injuria. 
We  cannot,  however,  apply  that  rule  to  this  case,  for  obvious 
reasons. 

In  Railroad  Co.  v.  Lippincott,  and  Railroad  Co.  v.  Marchanty 
Bupra,  as  in  this  case,  there  was  no  actual  taking  of  any  por- 
tion of  the  plaintiffs'  property.  But  there  the  analogy  ceases. 
In  the  cases  cited,  there  was  no  injury  by  reason  of  the  con- 
struction of  the  road;  here  there  was  an  injury,  and  a  serious 
one,  the  direct  result  of  the  construction.  The  track  was  laid 
close  to  the  curbstone,  on  the  side  of  the  street  next  to  the 
plaintiffs'  property,  by  means  of  which  the  access  thereto,  if 
not  actually  cut  off,  was  rendered  dangerous.  In  this  respect 
the  case  is  upon  all  fours  with  Railroad  Co.  v.  Duncan,  111 
Pa.  St.  352,  and  Cov/nty  of  Chester  v.  Brower,  117  Id.  647. 

It  was  urged,  however,  that  the  mere  laying  down  of  the 
tracks  in  front  of  the  plaintiffs'  property  was  not  of  itself  any 
injury;  that  it  was  a  benefit,  in  view  of  the  fact  that  the  street 
had  been  greatly  improved  by  having  been  repaved  with  Bel- 
gian blocks  in  a  superior  manner,  and  that  the  injury  was 
solely  the  result  of  the  use  and  operation  of  the  road.  This 
is  plausible,  but  unsound.  Where  the  question  is  the  obstruc- 
tion of  access  to  a  property  by  the  building  of  a  railroad,  it  is 
impossible  to  separate  the  construction  from  the  operation  of 
the  road.  Such  a  doctrine  would  be  a  misapplication  of  the 
rule  laid  down  in  Railroad  Co.  v.  Marchant,  supra.  It  would 
be  an  unsavory  technicality  to  hold  that  a  railroad  laid  down 
by  the  curb  in  front  of  a  man's  door,  with  trains  constantly 
passing  and  repassing,  did  not  interfere  with  his  access  to  his 
house,  and  was  not  an  injury  caused  by  the  construction  of 
the  road.  No  authority  for  such  a  proposition  can  be  found 
in  anything  this  court  has  ever  said.  We  are  of  opinion  that 
in  the  case  in  hand  there  was  an  injury  arising  from  the  erec- 
tion and  construction.     This  being  so,  it  stands  upon  the  same 


614  Greenwood  v.  Railroad  Co.  [Penn. 

footing  as  to  consequential  injuries  as  if  it  had  been  an  actual 
taking  of  a  portion  of  the  plaintiffs'  property. 
Judgment  affirmed.  

Eminent  Domain  —  Damages:  See  Pennsylvania  R.  R.  Co.  v.  Marchant, 
119  Pa.  St.  541;  4  Am.  St.  Rep.  659;  and  Justice's  Sterrett's  dissenting  opin- 
ion, with  notes,  page  669;  Pennsylvania  R.  R.  Co.  v,  Lippincott,  116  Pa.  St. 
472;  2  Am.  St.  Rep.  618,  and  note  623,  both  of  which  cases  are  cited  and 
distinguished  in  the  principal  case. 

Eminent  Domain  —  Consequential  Damages.  —  Where  a  railroad  track 
is  BO  constructed  with  reference  to  abutting  property  that  by  its  lawful  oper- 
ation the  drainage  is  interfered  with,  and  access  to  the  property  rendered 
dangerous,  the  company  is  liable  for  consequential  damages  under  the  pro- 
visions of  the  constitution  of  the  state  of  Pennsylvania:  Pennsylvania  S.  V. 
R.  R.  Co.  V.  Ziemer,  124  Pa.  St.  560;  and  tending  to  the  same  effect  is  County 
<ff  Chester  v.  Brmoer,  117  Id.  647;  2  Am.  St.  Rep,  713. 


Greenwood   v.   Philadelphia,  Wilmington,  and 
Baltimore  Railroad  Company. 

ri24  Pennsylvania  State,  fi72.J 

Kailboads — Injury  AT  Cbossinq  —  NBGLiasNCE. — Where  in  an  action  to 
recover  for  injuries  received  at  a  railroad  crossing  it  appears  that  the 
company  had  for  some  time  kept  a  watchman  and  safety-gates  there, 
which  were  lowered  upon  the  approach  of  trains,  but  upon  the  night 
when  the  accident  happened  they  were  not  lowered,  as  they  had  become 
out  of  order  in  the  morning,  and  had  not  been  repaired;  that  the  watch- 
man displayed  no  light  and  gave  no  warning;  that  a  hose-carriage,  as  it 
approached  the  crossing,  did  not  stop,  nor  even  slacken  its  speed,  in 
order  to  afford  an  opportunity  to  look  and  listen,  but  continued  on,  was 
struck  by  the  train,  and  the  plaintiff  thus  thrown  from  the  carriage  and 
injured, — he  is  not  entitled  to  recover,  because  of  his  contributory 
negligence  in  failing  to  "stop,  look,  and  listen"  before  attempting  to 
cross  the  track. 

Railroads — Dutt  ov  Traveler  at  Crossing.  — The  rule  requiring  one  to 
"stop,  look,  and  listen"  for  trains  before  attempting  to  cross  the  track 
is  a  clear  and  certain  rule  of  duty,  as  applicable  in  towns  and  cities  as 
in  the  country,  and  a  departure  from  it  is  more  than  evidence  of  negli- 
gence: it  is  negligence  per  se. 

J.  B.  and  J.  H.  Hinkson,  for  the  plaintifif  in  error. 

William  Ward,  for  the  defendant  in  error. 

Paxson,  C.  J.  The  plaintiff  brought  this  action  in  the  court 
below  to  recover  damages  for  injuries  received  by  him,  and 
which  he  claims  were  caused  by  the  negligence  of  the  defend- 
ant company.  The  court  below  gave  a  binding  instruction  to 
the  jury  to  find  for  the  defendant.     Under  such  circumstances, 
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we  must  assume,  not  only  that  all  of  the  plaintiff's  testimony 
is  true,  but  that  he  is  entitled  to  every  inference  fairly  to  b© 
drawn  from  it. 

The  facts  of  the  case,  as  we  gather  them  from  the  evidence, 
may  be  briefly  stated  as  follows:  The  plaintiff  was  a  member 
of  the  Hanley  Hose  Company,  in  the  city  of  Chester.  On  the 
night  of  March  26,  1887,  he  was  at  the  hose-house,  and  in- 
formed one  or  more  members  that  there  was  a  fire;  to  use  his 
own  language:  "It  looked  from  Edgmont  Avenue  to  be  over  at 
Mr.  Eyre's  house,  around  Seventh  Street.  That  is  where  I 
seen  the  fire."  No  other  person  in  Chester  appears  to  have 
seen  this  alleged  fire;  nor  was  there  any  alarm  given  at  any 
of  the  other  engine-houses.  The  result  of  the  plaintiff's  an- 
nouncement at  the  Hanley  Hose  Company's  house  was  that 
the  company  immediately  turned  out.  The  plaintiff  and  one 
or  two  others  got  on  the  hose-carriage,  and  with  a  spirited 
horse  started  out  to  find  the  fire.  The  horse  was  driven  at  a 
rapid  rate  of  speed  for  some  distance  along  Fifth  Street,  and 
then  turned  up  Welsh  Street.  The  railroad  of  the  defendant 
company  was  one  square  from  the  corner  of  Fifth  and  Welsh. 
At  the  railroad  crossing  the  company  had  for  some  time  kept 
a  watchman,  and  safety-gates,  which  were  lowered  upon  the 
approach  of  trains.  Upon  the  night  in  question,  when  the 
hose-carriage  approached  the  crossing,  the  gates  were  not  low- 
ered; they  had  become  out  of  order  that  morning,  and  had  not 
been  repaired.  The  watchman  displayed  no  light  and  gave 
no  warning.  The  hose-carriage  did  not  stop  as  it  approached 
the  track,  in  order  to  afford  on  opportunity  to  look  and  listen; 
nor  did  it  even  slacken  its  speed,  but  continued  on,  was  struck 
.by  the  train,  and  the  plaintiff  was  thrown  off  the  carriage  and 
injured. 

Under  such  circumstances,  does  the  case  come  within  the 
familiar  rule,  "stop,  look,  and  listen"  ?  It  was  strongly  urged 
upon  the  argument  that  the  rule  referred  to  does  not  apply,  for 
the  reason  (a)  that  the  plaintiff  had  a  right  to  rely  upon  the 
fact  that  the  safety-gates  were  up,  and  (6)  that  the  said  rule 
is  not  applicable  to  towns  and  cities  where  trains  are  con- 
stantly crossing  streets. 

I  do  not  understand  the  law  to  be  that  when  a  railroad  com- 
pany adopts  safety-gates,  or  any  other  appliance  for  the  pro- 
tection of  the  public,  that  the  public  are  thereby  absolved 
from  the  duty  of  taking  any  care  of  themselves.  Conceding 
that  the  company  was  required  to  take  extra  precautions  by 
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reason  of  the  gates  being  out  of  order,  yet  the  plaintiff  was 
also  bound  to  do  his  part.  He  has  no  right  to  omit  the  ordi- 
nary precautions  when  approaching  a  railroad  crossing  merely 
because  he  finds  the  gates  up.  Machinery  of  all  kinds  is  liable 
to  get  out  of  order,  and  may  do  so  just  at  the  critical  moment 
of  the  approach  of  a  train.  In  all  such  cases,  the  safety  of  the 
traveling  public  requires  that  each  party  shall  be  held  to  the 
exercise  of  due  care.  Had  this  hose-carriage  stopped  near 
the  crossing  instead  of  rushing  on  at  reckless  speed,  this  acci- 
dent would  not  have  happened.  The  train  could  have  been 
seen  for  one  hundred  feet  before  the  crossing  was  reached. 
If  the  rule  to  stop,  look,  and  listen  were  always  observed,  an 
accident  at  crossings,  now  so  frequent,  would  rarely  occur, 
whether  in  town  or  country.  It  is  diflScult  to  see  why  the  rule 
is  not  as  important  in  towns  and  cities  as  in  the  country, 
where  in  many  instances  the  track  can  be  seen  for  a  long  dis- 
tance. The  rule  itself  is  so  valuable,  is  sustained  by  such 
abundant  authority,  and  is,  moreover,  founded  upon  such 
excellent  common-sense  reasons,  that  we  will  neither  depart 
from  it,  nor  allow  it  to  be  undermined  by  exceptions.  It  is  a 
clear  and  certain  rule  of  duty,  and  a  departure  from  it  is  more 
than  evidence  of  negligence:  it  is  negligence  per  se. 

I  have  not  referred  to  the  question  of  the  city  ordinances; 
for,  conceding  the  negligence  of  the  defendant  company,  the 
plaintiff  was  guilty  of  such  contributory  negligence  as  bars 
his  right  to  recover.  Nor  have  I  discussed  the  numerous  cases 
cited,  as  but  few  of  them  have  any  application  to  the  peculiar 
circumstances  of  this  case. 

Judgment  affirmed.  

Railroad  Track  —  Neoliqenos.  —  A  railroad  track  itself  is  a  warning 
of  danger  to  all  who  go  upon  it,  and  a  person  about  to  cross  it  is  bound  to 
look  and  listen,  if  by  so  doing  he  can  discover  the  proximity  of  a  moving 
train,  and  the  omission  to  do  so  is  an  omission  of  ordinary  care,  which  will 
prevent  his  recovery  for  an  injtiry  which  might  have  been  avoided  if  he  had 
ased  his  faculties  of  sight  and  hearing:  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64 
Mich.  93;  8  Am.  St.  Rep.  804,  and  cases  cited  in  note  813.  A  person  walk- 
ing on  a  railroad  track  must  look  and  listen  for  approaching  trains,  and  his 
failure  to  do  so  is  negligence  of  the  grossest  nature,  and  defeats  bis  right  to 
recover  for  injuries  sustained,  unless  there  is  a  want  of  reasonable  care  on 
the  part  of  the  employees  of  the  company  after  becoming  aware  of  the  peril- 
ous situation  of  the  party  injured:  St<Ue  v.  Baltimore  etc,  R.  R.  Co.,  69  Md. 
494;  9  Am.  St.  Rep.  436,  and  note  442;  and  see  note  to  Dickaon  t.  HolUeter, 
ante,  p.  536,  for  care  required  of  pedestrians. 
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PATHXirr  nr  Foboks  Pafeb,  Spurious  Bills,  ob  in  Bass  Ck>iN  is  Void^ 
and  leaves  the  original  debt  in  fnll  force  and  effect,  where  there  haa 
been  no  fraud  nor  improper  conduct  on  the  part  of  the  payee,  alik* 
whether  it  be  received  in  payment  of  an  antecedent  debt  or  for  gooda  or 
other  present  consideration. 

PbINOIPAL  and  SuKETT.  —  SUBBTIES  OH  NOTX  ABB  NOT  DlSOHABOEO  ¥BOM 

LxABiUTT  where  the  payee  surrenders  the  note,  and  accepts  in  re- 
newal another  note,  to  which  the  insolvent  principal  has  forged  th« 
names  of  other  sureties,  no  bad  faith  or  negligence  on  the  part  of  the 
payee  being  shown.  The  fraud  of  the  principal,  without  partioipatioa 
of  the  creditor,  will  not  releaae  the  sureties. 

W.  D.  Henderson,  for  the  bank. 

W.  L.  Harbison^  for  the  defendants. 

FoLKEs,  J.  This  is  a  bill  by  the  bank  to  recover  of  Hale 
and  Carver  the  sum  of  eighty-five  dollars,  being  the  amount 
of  a  note  made  by  Buchanan,  Hale,  and  Carver,  jointly,  and 
discounted  by  the  bank  for  the  benefit  of  Buchanan,  the  other 
makers  being,  as  between  the  parties,  sureties  for  Buchanan, 
credit  being  given  solely  to  Hale  and  Carver. 

At  its  maturity,  said  note  was  surrendered  and  canceled 
upon  the  delivery  to  the  bank  by  Buchanan  of  another  note 
for  the  same  amount,  purporting  to  be  executed  by  said  Bu- 
chanan, and  McKamy  and  Bond,  which  was  accepted  by  the 
bank  in  renewal  of  the  first  note.  The  last  note  was  surren- 
dered and  canceled  at  maturity,  upon  the  delivery  to  tiie 
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bank  of  a  note  for  $275,  purporting  to  be  executed  by  Bu- 
chanan, McKamy,  and  Bond;  this  note  being  taken  in  re- 
newal of  the  second  note  for  $85,  and  for  the  advance  or  loan 
of  the  difference  between  the  face  of  the  note  and  the  $85, 
Upon  default  being  made  in  the  payment  of  the  last  note^ 
and  proper  steps  being  taken  to  collect  the  same,  it  was  de- 
veloped that  the  signatures  of  McKamy  and  Bond  were  forged 
to  both  notes  upon  which  their  names  appeared,  and  that  Bu- 
chanan had  fled  the  country. 

This  suit  is  now  brought  to  recover  the  amount  of  the  prin- 
cipal and  interest  on  the  genuine  note  of  Buchanan,  Hale, 
and  Carver,  upon  the  ground  that  the  note  of  Buchanan,  Mc- 
Kamy, and  Bond,  taken  in  renewal  thereof,  being  a  forgery, 
was  absolutely  void,  and  not  operative  as  a  satisfaction  and 
discharge  of  the  debt  represented  by  the  genuine  note. 

The  chancellor  gave  decree  for  complainant,  and  defendants 
Hale  and  Carver  have  appealed. 

For.  appellants,  it  is  insisted  that  the  debt  sued  on  has  been 
paid  off  and  discharged,  and  that  the  extension  of  time  given 
to  the  principal  debtor  by  the  acceptance  of  renewal  notes  op- 
erated to  discharge  them  as  sureties. 

There  is  no  error  in  the  decree.  It  is  well  settled  that  pay- 
ments in  forged  paper,  spurious  bills,  or  in  base  coin  is  void, 
and  leaves  the  original  debt  in  full  force  and  effect,  where 
there  has  been  no  fraud  nor  improper  conduct  on  the  part  of 
the  party  receiving  such  forged  paper,  alike  whether  it  be  re- 
ceived in  payment  of  an  antecedent  debt  or  for  the  payment 
of  goods  or  other  present  consideration:  See  Anderson  v.  Haw- 
kins, 3  Hawks,  568;  Ramsdale  v.  Horton,  3  Pa.  St.  330. 

In  Ware  v.  Street,  2  Head,  609,  this  principle  is  announced, 
although  it  was  not  the  point  adjudged  in  the  case,  the  ques- 
tion there  being  as  to  the  solvency,  not  the  genuineness,  of 
certain  bank  notes  given  in  payment  of  a  debt. 

This  announcement  being  distinctly  recognized  in  Wright 
V.  Overall,  2  Cold.  345,  in  Naff  v.  Crawford,  1  Heisk.  124,  and 
in  Kirtland  v.  M.  &  T.  R.  R.,  4  Lea,  421,  although  in  these 
cases,  as  in  the  first,  it  was  not  the  point  decided.  See  also 
Box  V.  McKelvey,  8  Heisk.  861. 

In  Allen  v.  Sharpe,  37  Ind.  68,  10  Am.  Rep.  80,  the  case  is 
made  substantially  as  presented  here,  and  decided  in  the 
same  way.  To  the  same  effect  is  Ritter  v.  Singmaster,  73  Pa» 
St.  400. 

There  being  no  pretense  of  bad  faith,  or  any  negligence  or 
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improper  conduct  on  the  part  of  the  bank,  the  fact  that  these 
defendants  were  sureties  can  make  no  difference,  it  being 
equally  as  well  settled  that  the  fraud  of  the  principal,  without 
participation  of  the  creditor,  will  not  release  the  sureties:  Mc- 
Nairy  v.  Marshall,  7  Humph.  229;  Hubbard  v.  Fravell,  12  Lea, 
304. 

Let  the  judgment  be  affirmed,  with  costs. 


IxDORSER  —  FoROKRT. — Where  appellant,  for  M.'a  accommodation,  in- 
dorsed his  note,  which  was  discounted  by  appellee,  who  knew  it  to  be  an 
accommodation  note,  and  at  its  maturity  M.  presented  a  second  note,  pur- 
porting  to  have  appellant's  indorsement  thereon,  which  was  accepted  in  good 
faith  by  the  appellee  as  a  substitute  or  renewal  of  the  first  note,  M.  being 
insolvent,  and  appellant's  indorsement  on  the  second  note  being  a  forgery, 
appellant  was  not  discharged  from  his  liability  upon  the  first  note:  Allen  v. 
Sharp,  37  Ind.  67;  10  Am.  Rep.  80;  note  to  Coggill  v.  American  Excliange 
Bank,  49  Am.  Dec.  315.  The  receipt  of  a  new  promissory  note,  a  signature 
to  which  is  afterward  found  to  be  forged,  does  not  operate  as  a  payment  of 
the  original  note  or  an  extinguishment  of  the  right  of  action  thereon:  Oood- 
rich  V.  Tracy,  43  Vt.  314;  5  Am.  Rep.  281.  Payment  in  worthless  paper  i» 
not  a  valid  payment;  and  one  receiving  such  bills,  without  fault  or  negligence 
on  his  part,  in  payment  of  a  pre-existing  debt,  may  treat  the  payment  as 
void,  and  resort  to  his  original  cause  of  action:  Oilman  v.  Peck,  11  Vt.  516; 
84  Am.  Dec.  702,  and  note  704.  Payment  by  a  forged  note  does  not  extin- 
guish the  debt:  Eagle  Bank  v.  Smith,  5  Conn.  71;  13  Am.  Dec.  37.  Where 
the  vendor  sold  and  delivered  cattle,  and  received  payment  in  bank  notes, 
which  he  afterwards  paid  away  to  a  third  party,  who  discovered  one  of  the 
notes  was  forged,  neither  the  vendor  nor  the  vendee  knowing  of  the  forgery, 
in  an  action  by  the  vendor  against  the  vendee  on  the  original  contract  for 
cattle  sold  and  delivered,  it  was  held  that  a  forged  note  or  bill  was  no  pay- 
ment, and  the  party  might  treat  it  as  a  nullity,  and  resort  to  the  original 
contract:  Markle  v.  ffatfield,  2  Johns.  455;  3  Am.  Dec.  446,  and  cases  cited 
in  the  opinion  to  said  case.  But  a  banker  who  receives  a  forged  check  in 
payment,  and  keeps  it  for  two  months,  without  giving  to  the  bonajide  holder 
from  whom  he  received  it  notice  that  it  was  forged,  must  bear  the  loss:  Bank 
of  St.  Albans  v.  Farmers'  etc.  Bank,  10  Vt.  141;  33  Am.  Dec.  188,  and  note 
192,  193. 

LiABiLmr  oy  Subett  when  the  Naub  of  the  Principal  or  (Jo-sitrbtt  a 
Forged  :  See  monographic  note  to  Seed  v.  MortoTi,  8  Am.  St.  Rep.  246,  247. 
When  the  name  of  one  maker  of  a  joint  note  has  been  forged,  another  maker, 
although  only  a  surety,  and  signing  in  the  belief  that  the  forged  name  is  gen- 
uine, is  nevertheless  bound  to  an  innocent  payee:  Helms  v.  Wayne  Agriaittu^ 
nU  Co.,  73  Ind.  325;  38  Am.  Rep.  147. 
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Jackson  v.  Meek. 

[87  TEinrassEB,  69.] 
CORFOBATIONS.  —  At  COMMON  LaW,  EaCH  ShABE-HOLDER  OP  CORPORATION 

IS  Liable  for  the  debts  of  the  corporation  only  so  far  as  he  may  have 
agreed  to  contribute  to  the  capital  stock.  His  liability  is  in  his  corpo- 
rate capacity,  and  is  deemed  the  primary  source  for  the  payment  of  the 
company's  debts. 
Corporations  —  Individual  Liabilitt  of  Stockholder.  —  Each  stock- 
holder upon  becoming  such  in  a  corporation  with  an  individual-liability 
clause  in  its  charter  does  so  with  the  understanding  that  he  will  not  be 
held  to  pay  individually,  until  the  corporate  assets  have  been  found  to  bo 
insufficient. 

CJORPORATIONS.  —  UnDER     TENNESSEE     StATCTE,     AoTS    Of    1875,    CHAPTER 

142,  Section  21,  Stookholdbbs  in  Certain  Corporations  are  Made 
iNDivroirALLY  Liable,  in  addition  to  the  liability  of  the  corporation, 
for  the  wages  of  servants  and  employees  that  may  be  earned  in  the  com- 
pany's service,  and  an  employee  does  not  by  taking  a  note  and  obtain- 
ing judgment  against  the  corporation  for  such  wages,  and  by  receiving 
pro  rata  on  his  claim  out  of  the  corporate  assets,  waive  his  rights  against 
the  individual  share-holders. 
Corporations.  —  Stockholders  cannot  by  Transfer  of  their  Stock 
Relieve  Themselves  from  their  individual  liability  to  servants  or  em- 
ployees for  wages  previously  earned  in  the  service  of  the  corporation. 

Cooper  and  Frame,  for  the  appellant. 
L.  A.  Oratz^  for  the  respondent. 

Tabveb,  Special  Justice.  The  facts  of  this  contention  ne- 
cessary to  be  stated  are  as  follows:  — 

The  Chronicle  Company  was  regularly  incorporated  a  body 
politic  and  corporate  in  January,  1883,  under  the  act  of  the 
legislature  entitled  "An  act  to  provide  for  the  organization  of 
corporations,"  approved  March  23,  1875,  and  section  21  of  said 
act.  The  defendant.  Meek,  was  one  of  its  charter  members, 
and  continued  a  stockholder  therein  down  to  November,  1885, 
when  he  disposed  of  his  stock.  Plaintifif,  Jackson,  also  owned 
fiome  stock  in  the  Chronicle  Company,  but  disposed  of  it  be- 
fore defendant,  Meek,  parted  with  his  stock.  Jackson  was  in 
the  service  of  the  company  from  February,  1885,  to  the  follow- 
ing June,  at  a  salary  of  twelve  dollars  per  week.  In  Decem- 
ber, 1885,  Jackson  had  settlement  of  his  wage  account  with 
the  company,  when  it  was  found  that  there  was  due  him 
thereon  $199.17;  he  receipted  the  pay-roll  of  the  company,  but 
received  no  money,  and  took  the  company's  note  for  the 
amount  due  him  for  wages.  While  in  the  company's  service 
Jackson  loaned  it  $350,  and  took  its  note  therefor. 

In  May,  1886,  Jackson  took  a  justice  of  the  peace's  judg- 
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ment  for  the  aggregate  of  his  two  notes  against  the  company^ 
and  afterward,  in  same  month,  on  his  own  petition,  Jackson 
was  made  a  party  to  proceeding  in  the  chancery  court  to 
wind  up  the  Chronicle  Company  as  an  insolvent  corporation^ 
and  received  his  pro  rata  upon  said  judgment,  which  waa 
about  twenty  per  cent. 

April  11,  1888,  Jackson  took  a  justice  of  the  peace's  judg- 
ment against  defendant,  Meek,  for  $112.17,  it  being  the  balance 
of  his  claim  for  wages,  after  being  credited  with  its  pro  rata, 
and  fifty  dollars  paid  by  a  share-holder  of  said  company. 

Meek  appealed  from  this  judgment  to  the  circuit  court, 
where  there  was  a  trial  before  the  judge  without  the  interven- 
tion of  a  jury,  and  judgment  in  his  favor,  the  trial  court  holding 
that  Jackson  was  estopped  by  taking  the  company's  note  for 
his  wages,  and  his  subsequent  efforts  to  collect  from  the  cor- 
porate assets. 

Is  there  reversible  error  in  the  ruling  of  the  trial  court? 

The  general  rule  of  the  common  law  holds  the  share-holder 
of  a  corporation  liable  for  the  debts  of  the  association  only  sa 
far  as  he  may  have  agreed  to  contribute  to  the  capital  stock  of 
the  company;  his  liability  is  in  his  corporate  capacity,  and  is 
deemed  the  primary  source  for  the  payment  of  the  company's 
debts.  But  our  legislature  has  superadded  to  this  common- 
law  liability  in  corporate  capacity  an  individual  liability  upon 
the  share-holders  of  all  corporations  incorporated  under  the 
twenty-first  section  of  the  act  of  1875,  in  favor  of  journeymen, 
servants,  and  employee's  wages  that  may  be  earned  in  the 
company's  service;  this  liability  is  regarded  as  a  secondary 
source  for  the  payment  of  the  debts  provided  for.  Each  wage- 
earner  of  the  Chronicle  Company  had  two  sources  for  the  pay- 
ment of  his  debt;  first,  the  corporate  assets,  and  second,  the 
individual  stockholders. 

The  current  of  adjudged  cases  in  other  states  seem  to  hold 
that  each  stockholder  upon  becoming  such  in  a  company  with 
this  individual-liability  provision  does  so  with  the  understand- 
ing that  he  will  not  be  held  to  pay  individually  until  the  corpo- 
rate assets  have  been  found  to  be  insufficient.  We  assent  to  the 
soundness  of  this  proposition:  Morawetz  on  Private  Corpora- 
tions, sees.  869  et  seq.;  Thompson  on  Liability  of  Stockholders, 
sec.  334 

It  follows,  therefore,  that  the  plainti£f,  Jackson,  in  seeking 
to  collect  his  debt  for  wages,  in  the  first  instance,  from  the 
assets  of  the  Chronicle  Company,  was  in  the  line  of  duty,  and 
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■certainly  not  thereby  estopping  himself  from  afterward  availing 
himself  of  the  benefits  secured  him  by  the  individual-liability 
clause  of  the  charter,  and  that  the  trial  judge  is  in  error,  and 
his  judgment  should  be  reversed. 

But  it  is  insisted  that  the  defendant,  Meek,  having  parted 
with  his  stock  in  November,  1885,  some  two  years  before  the 
fiuit  against  him  before  the  justice  was  commenced,  his  indi- 
vidual liability  for  the  plaintiff's  debt  for  wages  ceased  to  rest 
on  him,  and  passed  over  to  his  transferee,  to  whom  the  plain- 
tiff must  now  look.  Is  this  correct?  When  the  wage-earners 
were  in  the  employ  of  the  Chronicle  Company,  and  contracted 
with  it, — contracted  upon  the  faith  of  this  individual-liability 
clause, — the  offer  of  the  share-holder  contained  in  the  clause  in 
question  being  accepted  by  the  "  servants  and  employees  "  of 
the  company,  ripens  into  a  binding  contract.  This  binding 
contract  was  upon  these  share-holders  who  were  such  at  the 
time  the  service  was  rendered. 

This  individual  liability,  when  ripened  into  a  binding  con- 
tract, is  beyond  the  control  of  the  company  or  its  oflScers; 
none  but  those  for  whose  benefit  the  provision  was  made  can  re- 
lease the  contract.  To  hold  differently  would  practically  destroy 
this  provision  for  the  wage-earner's  benefit.  When  the  share- 
holder sees  the  approaching  insolvency  of  the  corporation,  he 
has  only  to  make  transfer  of  his  stock  to  a  straw  man,  fold 
his  arms,  and  let  the  crash  come.  We  hold  that  the  legisla- 
ture did  not  intend  to  place  the  life  of  this  security  in  the 
hands  of  the  share-holder,  but  designed  it  to  be  a  security, 
the  burden  of  which  cannot  be  shifted  by  the  share-holder  to 
another,  to  the  prejudice  of  the  wage-earner,  without  his  con- 
currence. 

If  material,  it  is  not  shown  to  whom  the  defendant  Meek's 
fitock  was  transferred,  whether  to  one  able  to  discharge  the 
liability  for  wages,  nor  whether  transferred  in  good  faith. 

Under  the  facts  of  the  case,  the  defendant.  Meek,  has  not 
relieved  himself  of  liability,  under  the  clause,  to  the  plaintiff. 

The  judgment  of  the  court  below  is  reversed,  and  the  plain- 
tiff will  have  judgment  here  against  the  defendant,  Meek,  for 
the  amount  of  the  justice's  judgment,  with  interest,  and  for 
all  the  cost  of  the  cause.       

LiABiLtTT  or  Stockholders  of  Oorpobations:  See  fnll  and  exhaustive 
monographic  note  to  Thompson  v.  Reno  Bank,  3  Am.  St.  Rep.  806-873;  Mar- 
thaU  Foundry  Co.  v.  Killian,  99  N.  C.  501;  6  Am.  St.  Rep.  639;  Sehalueky  r, 
FUld,  124  ni.  617;  7  Am.  St.  Rep.  399. 


Oct.  1888.]  Pbater  i;.  Prater.  623 


Prater  v.  Prater. 

[87  TxmrBSSSE,  78.  J 

BxzMPTioNS.  —  Exemption  Laws  or  Tbkkksses  wxbi  Bnaotsd  for  the 
protection  of  citizens  of  that  state  only,  and  non^residenta  cannot  avail 
themselves  of  their  benefit. 

UusBASD  AND  Wi?B  —  DoMiciLB.  —  As  a  general  rule,  the  domicile  of  the 
husband  is,  in  contemplation  of  law,  the  domicile  of  the  wife;  but  there 
are  exceptions  to  the  rule,  as  where  the  wife  voluntarily  absents  herself, 
under  circumstances  amounting  to  a  wrongful  abandonment  of  the  hus- 
band, and  permanently  resides  in  another  state. 

HOMKHTKAD  —  WiFE's  FORFEITirRE  OF  RiOHT  TO  HoUESTKAD  IK  HuSBAND'S 

Property.  —  A  woman  who,  without  cause,  voluntarily  and  permanently 
deserts  her  husband  and  home,  and  elopes  with  another  man,  and  lives 
with  him  in  another  state  in  continuous  lewd  intercourse  for  a  long 
period  of  years,  and  until  her  deserted  husband's  death,  forfeits  all  right, 
as  widow,  which  she  may  ever  have  had  to  homastead  in  lands  owned  by 
the  husband  at  his  death. 

Taylor  and  Hood,  for  the  complainant. 
Wat.  M.  Cocke,  for  the  defendant. 

Caldwell,  J.  This  is  a  bill  for  dower  and  homestead.  The 
chancellor  refused  the  claim  of  dower,  but  allowed  that  of 
homestead.  Complainant  acquiesced  in  the  decree,  but  the 
defendant  has,  by  writ  of  error,  brought  to  this  court  for  re- 
vision so  much  of  it  as  adjudged  complainant  entitled  to 
homestead. 

It  is  alleged  in  the  bill  and  admitted  in  the  answer  that 
complainant,  Margaret  Prater,  and  Ambrose  Prater  intermar- 
ried "  many  years  ago  "  in  this  state,  and  lived  here  together 
as  man  and  wife  for  "  several  years";  that  thereafter  they  were 
(separated  for  a  long  period  of  time,  and  never  lived  together 
again;  that  at  the  time  of  his  death,  in  January,  1887,  and  for 
about  five  months  previous  thereto,  he  was  cohabiting  with  the 
defendant,  Laura,  as  his  wife;  that  he  died  without  issue,  and 
testate,  having  bequeathed  and  devised  the  whole  of  his  very 
small  estate  to  the  defendant,  whom  he,  in  his  will,  called  his 
"  beloved  wife";  that  the  defendant  has,  since  his  death,  con- 
tinued to  reside  upon  and  claim,  as  devisee,  the  only  real  estate 
he  left,  being  a  house  and  lot  in  Knoxville,  occupied  by  him 
and  her  as  their  home  at  the  time  of  his  death;  and  finally, 
that  complainant,  insisting  upon  her  rights  as  the  lawful 
widow,  had  formally  dissented  from  the  will  before  she  filed 
this  bill. 

it  is  further  alleged  in  the  bill  that  Ambrose  Prater,  while 
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living  with  complainant  as  his  wife,  became  enamored  of  an- 
other woman  (not  the  defendant),  cohabited  with  and  had 
several  children  by  her;  that  this  caused  the  separation  be- 
tween him  and  complainant,  and  that  thereafter  he  pretended 
to  marry  the  defendant,  and  did  live  and  cohabit  with  her  as 
his  wife  until  his  death,  though  they  both  knew  that  com- 
plainant was  still  "alive,  and  the  lawful  wife  of  Ambrose 
Prater." 

The  defendant,  in  her  answer,  says  that  she  was  married  to 
the  deceased  in  August,  1886;  that  he  always  represented  to 
her  that  he  had  been  legally  divorced  from  the  complainant; 
and  she  positively  denies  that  she  knew  that  complainant  still 
claimed  to  be  the  lawful  wife  of  Ambrose  Prater. 

She  says,  further,  that  she  has  no  knowledge  of  the  alleged 
improper  relations  of  Ambrose  Prater  with  the  woman  referred 
to  in  the  bill,  but  she  denies  that  such  was  the  cause  of  the 
separation.  She  says,  on  the  contrary,  that  complainant  her- 
self became  grossly  unfaithful,  and  committed  "  repeated  acts 
of  adultery"  with  John  Huchison  and  other  men;  that  eh© 
abandoned  Ambrose  Prater,  and  took  up  her  abode  with  said 
Huchison,  and  lived  with  him  in  the  city  of  Knoxville  for  a 
time,  after  which,  in  the  year  1881,  she  eloped  with  said 
Huchison,  and  went  with  him  to  Ashville,  North  Carolina, 
where  they  continued  to  live  and  cohabit  as  man  and  wife, 
and  where  they  still  so  live  and  cohabit,  "  unless  they  have 
recently  removed  "  to  some  other  place,  and  that  the  deceased 
acquired  the  house  and  lot  in  which  complainant  seeks  to  set 
up  rights  of  homestead  and  dower  long  after  the  separation 
from  complainant,  and  when  he  believed  that  he  had  been 
lawfully  divorced  from  her  and  legally  married  to  the  defend- 
ant. 

The  answer  concludes  as  follows:  "Now,  therefore,  the  com- 
plainant, at  the  time  of  the  death  of  the  deceased,  not  being  a 
resident  of  this  state,  but  a  citizen  of  the  state  of  North  Caro- 
lina, and  having,  more  than  fifteen  years  before,  left  the  domi- 
cile and  abandoned  the  home  of  the  deceased  of  her  own  cause, 
and  without  any  fault  of  the  deceased,  and  having  eloped  and 
lived  in  adultery  with  said  John  Huchison  for  these  ten  years, 
she  is,  in  consequence  thereof,  forever  debarred  from  dower 
and  homestead  in  the  real  estate  of  the  deceased." 

Complainant  set  the  cause  for  hearing  upon  bill  and  an- 
swer, and  thereby,  under  a  familiar  rule  of  chancery  practice, 
admitted  the  truth  of  the  answer.     Upon  the  record  thus 
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made  up,  the  chancellor  heard  the  cause,  with  the  result  al- 
ready stated. 

There  being  no  appeal  from  the  decree  as  to  dower,  the 
question  for  our  decision  is,  whether  or  not  the  complainant  is 
entitled  to  homestead  under  the  facts  of  this  case.  We  think 
she  is  not,  for  more  reasons  than  one. 

1.  The  complainant  is  a  non-resident  of  this  state,  and  be- 
ing such,  is  not  entitled  to  the  benefit  of  our  exemption  laws. 

It  is  true  that  she  states  in  the  caption  of  her  bill  that  she 
is  a  resident  of  Blount  County,  Tennessee;  but  that  statement 
is  not  established  by  proof  nor  admitted  in  the  answer. 

On  the  other  hand,  it  is  distinctly  stated  in  the  answer  that 
complainant  was  a  non-resident  of  this  state,  and  a  citizen  of 
North  Carolina,  when  Ambrose  Prater  died,  which  was  less 
than  twelve  months  before  the  filing  of  the  bill;  and  again, 
that  she  and  Huchison  resided  in  Ashville,  in  the  latter  state, 
from  1881,  and  were  still  residing  there  when  the  answer  was 
filed,  in  February,  1888,  "unless  they  have  recently  removed" 
to  some  other  place. 

These  statements,  which  are  taken  as  admitted  to  be  true, 
establish  the  non-residence  of  complainant.  They  show  that 
her  residence  was  in  another  state  when  Ambrose  Prater  died; 
that  it  had  been  there  for  many  years  prior  to  hi8.death,  and 
that  it  was  still  there  when  the  answer  was  filed,  unless  re- 
cently changed. 

The  place  of  residence,  being  once  established,  is  presumed 
to  continue  until  a  change  is  shown  to  have  been  made.  In 
this  case,  the  burden  of  showing  change  is  upon  the  com- 
plainant, yet  she  has  ofiered  no  proof  whatever  upon  the  sub- 
ject. 

The  allegation  of  residence  in  Tennessee,  made  in  the 
caption  of  the  bill,  is  not  evidence  of  a  change  of  residence 
from  North  Carolina  to  this  state;  yet  that  is  all  that  ap- 
pears in  this  record  to  overcome  the  facts  and  presumption 
just  mentioned,  and  to  sustain  the  argument  of  counsel  for 
complainant  that  she  is  in  fact  a  citizen  of  this  state. 

It  has  long  and  uniformly  been  held  by  this  court  that  our 
exemption  laws  were  enacted  for  the  protection  of  citizens  of 
this  state  only,  and  that  non-residents  cannot  avail  themselves 
of  their  benefit. 

It  was  so  held  as  to  personalty  in  Hawkins  v.  Pearce,  11 
Humph.  45,  and  in  Lisenbee  v.  Holt.  1  iSneed,  60;  and  as  to 
claim  of  homestead  in  Emmett  v.  Emmett,  14  Lea,  370. 
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The  Emmett  case  is  particularly  in  point,  for  in  that  case, 
as  in  this,  the  claimant  was  the  non-resident  widow  of  a  man 
who  was  a  citizen  of  this  state,  and  who  died  here  in  the  pos- 
session and  occupancy  of  the  property  ir\  which  the  claim  of 
homestead  was  asserted.  In  that  case  the  claim  was  refused 
by  this  court  alone  upon  the  ground  that  the  claimant  was  a 
non-resident. 

In  its  moral  aspect  that  was  a  much  stronger  case  for  the 
allowance  of  homestead  than  this  is.  There  the  husband  had 
abandoned  the  wife,  while  here  the  wife  abandoned  the  hus- 
band. 

The  fact  that  Ambrose  Prater  was  a  citizen  of  this  state  and 
entitled  to  homestead  at  the  time  of  his  death  does  not  help 
the  complainant's  case,  or  make  her  any  the  less  a  non-resi- 
dent. 

We  concede  that,  as  a  general  rule,  the  domicile  of  the  hus- 
band is,  in  contemplation  of  law,  the  domicile  of  the  wife; 
but,  of  necessity,  there  are  many  exceptions  to  that  rule. 
This  case  furnishes  a  striking  exception,  and  forcibly  illus- 
trates the  injustice  that  would  flow  from  a  universal  applica- 
tion of  the  rule. 

No  eflfect  was  given  to  this  rule  in  the  Emmett  case,  just 
mentioned.  In  fact,  it  was  not  referred  to  at  all  in  that  case, 
but  the  real  residence  of  the  wife  was  treated  as  controlling. 
So  we  treat  it  in  this  case. 

With  respect  to  the  unity  of  domicile  as  bearing  upon  the 
homestead  right,  Judge  Thompson  says:  "But  as  the  dom- 
icile of  the  husband  draws  with  it  the  domicile  of  the  wife,  the 
fact  that  a  wife  remains  out  of  the  state  with  the  consent  and 
approval  of  her  husband  has  been  held  not  to  preclude  her, 
after  his  death,  from  asserting  a  homestead  right  in  his  es- 
tate, as  against  his  creditors.  But  it  is  otherwise  if  the  ab- 
sence was  voluntary  on  the  part  of  the  wife,  amounting  to  a 
wrongful  abandonment  of  the  husband  ":  Thompson  on  Home- 
steads and  Exemptions,  sec.  91;  citing  Lacey  v.  ClementSy  36 
Tex.  661,  and  Earle  v.  Earle,  9  Tex.  630. 

It  has  also  been  held  that  a  wife  is  not  entitled  to  home- 
stead in  the  lands  of  her  husband  acquired  in  another  state 
by  him  after  deserting  her  and  their  children,  she  never  hav- 
ing resided  in  the  latter  state:  Stanton  v.  Hitchcock,  64  Mich. 
316. 

2.  Taking  the  answer  of  defendant  to  be  a  correct  history  of 
the  life  and  conduct  of  complainant  since  her  marriage  with 
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Ambrose  Prater,  we  have  no  hesitation  in  liolding  that  she, 
by  that  life  and  conduct,  abandoned  and  forfeited  all  right 
she  may  ever  have  had  to  homestead  in  his  property.  She 
voluntarily  and  permanently  deserted  husband  and  home, 
eloped  with  another  man,  and  lived  with  him,  out  of  this  state, 
in  continuous  lewd  intercourse  for  a  long  period  of  years,  even 
up  to  the  very  time  her  deserted  husband  died. 

While  he  lived,  there  was  no  condonation  of  her  ofiense,  — 
no  reconciliation  between  them.  None  was  sought  by  her, 
none  oflfered  by  him. 

For  her  conduct,  this  record  presents  not  the  slightest  ex- 
cuse or  justification. 

It  is  true,  she  alleges  improper  relations  on  his  part  with 
another  woman  prior  to  the  separation  between  him  and  com- 
plainant, but  there  is  no  effort  to  prove  the  truth  of  the  allega- 
tion, nor  is  it  admitted  in  the  answer,  so  as  to  dispense  with 
the  necessity  of  proof. 

In  the  absence  of  evidence,  in  some  form,  impeaching  his 
treatment  of  complainant,  it  is  presumed  that  he  acted  toward 
her  as  the  law  required  him  to  do,  and  that  her  confessed  de- 
sertion of  him  and  his  home  was  willful  and  without  provoca- 
tion. 

His  marriage  td  the  defendant  a  few  months  before  his 
death,  and  long  years  after  the  complainant  abandoned  him, 
does  not  reflect  upon  his  conduct  toward  her  before  she  left 
him;  for  the  answer  asserts  that  the  marriage  between  him 
and  the  defendant  was  in  regular  form,  and  by  them  believed 
to  be  lawful,  on  the  assumption  that  complainant  had  obtained 
a  divorce  from  him. 

True,  this  record  furnishes  no  proof  of  a  divorce,  and  the 
complainant  must  therefore,  for  the  purposes  of  this  suit,  be 
regarded,  in  a  technical  eense,  as  the  wife  of  the  deceased  at 
the  time  of  his  death. 

But  that  cannot  change  the  result.  All  except  the  mere 
formal  relation  of  marriage  had  long  since  ceased  to  exist  be- 
tween them.  She  looked  not  to  him  for  the  protection  and 
support  due  from  a  husband  to  his  wife;  nor  did  she  perform 
for  him,  or  acknowledge  as  due  to  him,  any  of  those  duties 
and  obligations  which  a  wife  owes  to  her  husband. 

Though  complainant  is  technically  the  widow  of  the  de- 
ceased, she  does  not  bear  to  him,  to  his  family,  or  his  estate, 
that  relation  which  alone  would  justify  her  claim  to  home- 
etead. 
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The  homestead  exemption  is  intended  solely  for  the  benefit 
of  the  family,  and  none  are  authorized  in  law  to  participate 
in  its  advantages,  except  those  who  come  within  the  meaning 
of  that  term.  Ordinarily,  the  wife  is  entitled  to  share  in  the 
homestead,  because  she  is  ordinarily  a  member  of  the  family; 
but  if  she  voluntarily  withdraw  from  the  family  circle  with- 
out cause,  and  of  her  free  choice  live  elsewhere,  she  then  and 
thereby  excludes  herself  from  the  enjoyment  of  the  homestead 
with  the  family. 

So  the  "  widow  "  to  whom  the  right  of  homestead  inures  at  the 
death  of  the  husband  must  have  been  a  member  of  his  family 
in  a  legal  sense  when  he  died;  otherwise  she  cannot  suc- 
cessfully assert  a  claim  to  homestead  in  his  estate  after  his 
death.  This  does  not  imply  that  she  must  in  fact  and  in  all 
instances  have  been  residing  with  her  husband  upon  the 
homestead  at  the  time  of  his  death;  it  is  sufl&cient  that  she 
was  at  that  time  in  law  entitled  to  such  residence  with  him, 
or  with  the  family. 

But  if  she  has,  willfully  and  without  excuse,  deserted  the 
family,  and  eloped  and  lived  with  an  adulterer,  or  otherwise 
BO  demeaned  herself  that  she  may  neither  in  morals  nor  in 
law  require  the  husband  to  receive  her  back  again,  she  is,  in 
such  case,  not  a  member  of  his  family  while  he  lives,  and  does 
not  become  his  "widow"  in  contemplation  of  the  homestead 
laws  when  he  dies. 

By  all  rules  of  public  policy  and  good  morals,  the  complain- 
ant in  this  case  had  forever  excluded  herself  from  the  society, 
family  circle,  and  home  of  her  husband  in  his  lifetime;  and 
by  the  same  rules  she  is  excluded  from  the  enjoyment  of  his 
homestead  after  his  death. 

Upon  the  whole  case,  it  is  true,  as  said  in  behalf  of  the  com- 
plainant, that  the  right  of  homestead  in  this  state  is  a  con- 
stitutional right,  and  should  be  zealously  guarded  by  the 
courts. 

We  have  recognized  this  fact  fully  in  the  consideration  of 
this  case  and  in  the  preparation  of  this  opinion. 

But  it  is  equally  true  that  before  a  person  can  justly  assert 
a  constitutional  right  he  must  bring  himself  within  the  opera- 
tion of  the  constitutional  provision.  This  the  complainant 
now  before  the  court  has  failed  to  do  in  two  particulars.  She 
has  not  shown  herself  to  be  a  resident  of  this  slate,  nor  has  she 
shown  herself  to  be  the  "  widow  "  of  the  deceased  in  the  sense 
contemplated  by  the  constitution.     She  has  failed  to  establish 
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for  herself  a  status  to  which  the  constitutional  provision  in  any 
eense  applies. 

Again,  a  constitutional  right,  like  a  statutory  or  other  right, 
may  be  abandoned  and  forfeited  by  the  beneficiary. 

It  has  been  so  held  repeatedly  in  this  state  and  in  many  of 
the  other  states  of  the  Union,  and  that,  too,  with  respect  to 
the  right  of  homestead  itself. 

The  decree  as  to  homestead  is  reversed,  and  the  bill  dis- 
missed. 

Complainant  will  pay  all  costB. 


HoMESTEAB  —  NoN-BBSlDBNTS.  —  There  is  nothing  in  the  Michigan  home* 
stead  act  which  contemplates  that  a  wife  who  has  never  lived  on  the  prem< 
ises  or  claimed  to  live  there  may,  after  her  husband's  death,  claim  such  an 
interest  by  relation  as  will  avoid  his  dealings  with  property  which  he  never 
meant  should  be  the  home  of  the  absentee,  however  much  he  may  have 
wronged  her;  for  the  provisions  of  the  homestead  act  are  confined  expressly 
to  resident  widows:  Stanton  v.  Hitchcock,  64  Mich.  316;  8  Am.  St.  Rep.  821, 
and  note  825.  Compare  Lee  v.  Moaeley,  101  N.  C.  311.  But  in  Chrutit^t 
Sticcession,  20  La.  Ann.  383,  96  Am.  Dec.  411,  it  was  held  that  the  wife  of  a 
husband  who  dies  domiciled  and  leaving  property  in  Louisiana  is  entitled  to 
the  benefit  of  the  homestead  law,  although  she  never  resided  in  the  state; 
and  a  wife  permanently  separated  from  her  husband  by  agreement,  after  hia 
neglect  to  support  her,  may  herself  acquire  a  homestead:  Kenleyv.  Hudelaon, 
99  m.  493;  39  Am.  Rep.  31.  Abandonment  by  a  wife  of  her  husband  may 
destroy  her  right  to  a  homestead  in  his  property:  Note  to  Chriatie'a  Succet' 
»Um,  96  Am.  Dec.  412-415. 

Husband  and  Wifk — Domioilb  or  Wins.  — The  domicile  of  the  hnsband 
is  the  legal  domicile  of  the  wife:  Beard  v.  Knox,  6  Cal.  252;  63  Am.  Dec.  126| 
although  the  wife  may  be  actually  residing  at  another  place:  HairtUm  ▼. 
Hairston,  27  Miss.  704;  61  Am.  Dec.  530.  The  domicile  of  a  husband 
draws  to  it  the  domicile  of  the  wife:  Note  to  Christvu'a  Siuxesgion,  96  Am.  Dec 
4l4.  The  domicile  of  the  husband  determines  that  of  the  wife,  and  the  mere 
removal  of  the  wife  from  the  state  where  the  husband  is  domiciled  does  not 
operate  to  change  her  domicile,  even  though  she  is  induced  to  leave  it  by  her 
husband's  harsh  treatment:  Harrison  v.  Harrison,  20  Ala.  629;  56  Am.  Dec. 
227;  Harding  v.  Alden,  9  Oreenl.  140;  23  Am.  Dec.  549;  yet  the  domicile  of 
a  husband  and  his  wife  may  in  some  oases  be  different:  Note  to  Harteau  v, 
HarUau,  25  Am.  Deo.  878. 
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Western  Union  Telegraph  Co.  v.  Munfoed. 

[87  TKMNES8KK,  190.] 

Telegraphs — Telegraph  CJompanies  are  not  Common  Carriers;  nor  are 
they  insurers,  either  of  the  accurate  transmission  or  the  sure  and  prompt 
delivery  of  messages.  They  are  liable,  however,  for  losses  consequent 
upon  their  negligence. 

Tklkgraphs — Telegraph  Company  Receiving  Messaok  for  Transmis- 
sion OVER  ITS  Own  Line,  and  Which  Becomes  the  agent  of  the  sender 
to  forward  it  over  the  line  of  another  company,  may,  by  special  con- 
tract with  the  sender,  limit  its  liability  to  defaults  occurring  upon  its 
own  line,  and  protect  itself  against  any  loss  occasioned  by  the  negligence 
of  the  connecting  company. 

Telegraphs  —  Although  Address  or  Message  is  Changed  through  Neg- 
ligence OF  Telegraph  Company  in  transmitting  it  to  a  connecting  line, 
yet  if  it  appears  that  the  loss  occasioned  by  delay  in  the  delivery  of  the 
message  was  not  in  consequence  of  such  error,  but  was  the  result  solely 
of  the  subsequent  and  independent  negligence  of  the  connecting  com- 
pany, the  former  is  not  liable  for  the  damage  sustained.  The  change  of 
address  in  such  case  cannot  be  regarded  as  the  proximate  cause  of  loss,. 

J.  W.  Bonner,  for  the  plaintiflf  in  error. 

Murray  and  Spurloch,  for  the  defendant  in  error. 

LuRTON,  J.  This  is  an  action  brought  by  E.  W.  Munford, 
the  testator  of  defendant  in  error,  in  his  lifetime,  to  recover 
damages  alleged  to  have  been  sustained  by  delay  in  the  trans- 
mission of  a  telegram.  E.  W.  Munford,  on  the  11th  of  April, 
1887,  delivered  to  the  agent  of  the  plaintiflf  in  error,  at  its 
ofl&ce  in  McMinnville,  Tennessee,  a  telegram  for  transmission 
to  Tampa,  Florida,  of  which  the  following  is  a  copy: — 

"  McMinnville,  Tenn.,  April  11,  1887. 
"  CoL.  Sam.  Tate,  Tampa,  Florida. 

"Proposition  accepted.  Your  draft  for  one  thousand  will 
be  honored. 

(Signed)  "  B.  W.  Munford.'* 

The  line  owned  and  operated  by  the  Western  Dnion  Tele- 
graph Company  did  not  extend  to  Tampa,  Florida,  but  ter- 
minated at  Jacksonville,  in  that  state.  From  Jacksonville  to 
Tampa  there  was  a  telegraph  line  owned  and  operated  by  the 
South  Florida  Telegraph  Company,  and  the  message  in  ques- 
tion could  only  be  transmitted  to  its  destination  by  being 
sent  over  the  line  of  the  Western  Union  Telegraph  Company 
to  Jacksonville,  and  then  transferred  to  the  South  Florida 
Company,  by  whom  it  would  be  sent  to  Tampa.  Of  this  fact 
Mr.  Munford  was  advised  by  the  agent  who  received  his  mes- 
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sage  for  transmission.    The  telegram  was  promptly  forwarded, 
reaching  Tampa  early  in  the  afternoon  of  the  same  day, 

In  transmission  the  address  of  the  message  was  changed 
from  "Col.  Sam.  Tate,"  to  "Col.  Wm.  Tate."  This,  it  is 
a<?reed,  occurred  on  the  line  of  the  plaintiff  in  error  before  it 
was  transferred  to  the  connecting  company.  The  message  was 
not  delivered  by  the  South  Florida  Company  to  Colonel  Tate 
until  the  13th,  it  having  been  received  at  Tampa  on  the  11th. 
Plaintiff  below  alleged  that  by  this  delay  he  sustained  dam- 

'  ages  amounting  to  five  hundred  dollars. 

}  In  the  view  we  take  of  the  case,  it  is  only  necessary  to  con- 
sider one  of  the  defenses  presented  by  the  pleas  of  the  plaintiff 
in  error,  and  that,  in  substance,  is,  that  the  delay  in  the  de- 
livery of  the  message  was  not  occasioned  by  the  error  in  trans- 
mitting the  address,  but  resulted  alone  from  the  negligence  of 
the  agent  of  the  South  Florida  Company. 

The  facts  concerning  this  delay,  as  we  find  them  to  be  from 
the  transcript,  are  these:  The  agent  of  the  South  Florida  Com- 
pany at  Tampa  personally  knew  Colonel  Samuel  Tate.  He 
states  that  he  knew  of  no  such  person  as  Colonel  William 
Tate,  and  that  when  he  received  this  message  he  believed  it 
to  be  intended  for  Colonel  Samuel  Tatej  that  he  instructed 
the  messenger,  whose  duty  it  was  to  make  personal  delivery 
of  messages,  to  inquire  and  learn  if  there  was  a  Colonel  Wil- 
liam Tate  in  Tampa,  and  if  he  could  hear  of  no  such  person 
to  take  the  message  to  Colonel  Samuel  Tate.  The  messenger 
thus  instructed  says  he  made  inquiry,  and  hearing  of  no  Wil- 
liam Tate,  undertook  to  deliver  the  message  to  Colonel  Samuel 
Tate;  that  he  took  it  to  the  office  of  S.  A.  Jones,  where  both 
he  and  the  agent  say  they  had  been  requested  by  Mr.  Jones 
to  leave  messages  for  Colonel  Tate.  The  messenger  states, 
upon  inquiry  for  Colonel  Tate,  a  clerk  in  the  office  informed 
him  that  Colonel  Tate  was  then  at  Clear  Water  Harbor.  This 
information  being  communicated  to  the  agent  of  the  telegraph 
company,  he  on  the  same  day,  instead  of  making  further  in- 
quiry for  Colonel  Tate,  mailed  the  message  addressed  to  Colo- 
nel Samuel  Tate  at  Clear  Water  Harbor,  Florida.  The  fact, 
as  shown  by  the  proof,  is,  that  Colonel  Tate  was  in  Tampa  on 
the  11th,  and  had  been  there  for  some  days,  and  that  he  had 
never  authorized  delivery  of  messages  for  him  at  the  office  of 
Mr.  Jones,  but  that,  on  the  contrary,  he  was  accustomed  to 
receive  his  messages  at  his  usual  boarding-place,  which  was 
known  at  least  to  some  of  the  telegraph  company's  messen- 
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gers.  Two  days  thereafter  Colonel  Tate  called  at  the  tele- 
graph company's  office  to  inquire  about  another  message, 
when  he  was  handed  a  copy  of  the  telegram  which  had  been 
mailed  to  him  at  Clear  Water  Harbor. 

If  the  message  had  been  delivered  to  him  on  the  day  it  was 
received  and  mailed  to  Clear  Water  Harbor,  it  is  conceded 
that  the  damage  alleged  to  have  been  sustained  would  not 
have  occurred. 

The  facts,  as  above  recited,  are  not  disputed,  and  establish 
beyond  controversy  that  the  delay  in  the  delivery  of  the  mes- 
sage was  not  in  consequence  of  the  error  in  transmission  of  the 
address,  but  was  the  result  of  the  subsequent  and  independent 
negligence  of  the  South  Florida  Telegraph  Company.  The 
damage  alleged  to  have  been  sustained  was  the  direct  conse- 
quence of  delay  in  delivery;  for  Colonel  Tate  says  that  he 
should  have  had  no  doubt,  upon  seeing  the  message,  that  it 
was  for  him  alone,  and  that  he  should  have  acted  upon  it. 
The  damages  to  be  recovered,  whether  the  gravamen  of  the 
action  be  regarded  as  breach  of  contract  or  a  technical  tort, 
must  be  limited  to  such  as  are  the  natural  and  proximate  re- 
sult of  the  injury  or  wrong  done. 

This  brings  us  to  the  consideration  of  the  question  as  to 
whether  the  plaintiff  in  error  is  responsible  for  damages  which 
resulted  alone  from  the  negligent  delay  in  the  delivery  of  this 
message  by  the  agent  of  the  South  Florida  Telegraph  Com- 
pany. The  message  was  written  upon  one  of  the  usual  blanks 
furnished  by  the  Western  Union  company.  One  of  the  printed 
conditions  contained  on  this  blank  reads  as  follows:  ''This 
company  is  hereby  made  the  agent  of  the  sender,  without 
liability,  to  forward  any  message  over  the  lines  of  any  other 
company  when  necessary  to  reach  its  destination."  Is  this  a 
valid  limitation  upon  the  liability  of  the  company? 

Telegraph  companies  are  not  common  carriers;  nor  are  they 
insurers,  either  of  the  accurate  transmission  or  the  sure  and 
prompt  delivery  of  messages.  They  are  liable,  however,  for 
losses  consequent  upon  their  negligence:  Marr  v.  Western 
Union  Tel.  Co.,  1  Pickle,  536. 

Even  common  carriers  are  not  responsible  for  losses  occur- 
ring upon  a  connecting  line  unless  there  was  a  contract  upon 
their  part  to  be  so  responsible.  That  they  may  by  contract 
limit  their  liability  to  defaults  occurring  upon  their  own  lines 
is  well  settled.  So  the  fact  that  two  lines  are  connected,  and 
for  their  mutual  convenience  collect  freight  for  each  other  upon 
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goods  delivered  for  transmission  over  both  lines,  will  not  make 
the  one  responsible  for  losses  occurring  beyond  its  own  line, 
unless  it  has  contracted  so  to  be:  Brundey  v.  Railroad,  5  Lea, 
401. 

-  These  principles,  applicable  to  common  carriers,  seem  to  us 
to  be  alike  applicable  to  telegraph  companies.  Mr.  Gray,  in 
his  very  valuable  monograph  upon  communication  by  tele- 
graph, in  discussing  this  limitation  found  in  the  contract  of 
the  Western  Union  company,  and  quoted  above,  says:  "  Two 
entirely  distinct  provisions  are  embodied  in  this  regulation. 
One  provision  is,  that  the  telegraph  company,  in  consideration 
of  receiving  full  prepayment  for  the  delivery  of  a  message  at  a 
place  upon  the  line  of  another  company,  agrees  to  deliver  the 
message  to  a  connecting  company,  and  as  the  agent  of  the 
Bender,  to  contract  with  that  company  for  the  further  trans- 
mission of  the  message.  This  is  an  offer  of  special  terms  of 
contract.  A  telegraph  company  is,  it  seems,  under  an  obliga- 
tion by  its  ordinary  contract  only  upon  receipt  of  its  own 
charges  to  deliver  the  message  to  a  connecting  company.  It 
Is  under  no  obligation  by  that  contract  to  contract,  as  the  agent 
of  its  employer,  with  the  connecting  company  for  the  farther 
transmission  of  the  message,  or  to  receive  and  account  for  the 
payment  for  such  transmission.  This  provision  in  the  regula- 
tion is  unquestionably  reasonable,  and,  with  the  assent  of  the 
employer  of  the  company,  constitutes  a  valid  and  mutually 

beneficial  contract The  other  provision  embodied  in 

this  regulation  is,  that  the  telegraph  company  limits  its  lia- 
bility to  losses  occurring  on  its  own  lines.  This  has  usually 
been  treated  as  an  offer  of  special  terms.  As  such  it  consti- 
tutes with  the  assent  of  the  employer  of  the  company,  a  valid 
contract.  This  provision  is  clearly  just  and  reasonable.  In 
the  absence  of  a  partnership  relation  between  them,  one  tele- 
graph company  has  no  more  authority  over  another  telegraph 
company  than  an  individual  has.  A  telegraph  company 
should  be  entitled,  therefore,  to  contract  specially  with  one 
who  wishes  to  employ  it  that  it  shall  not  be  liable  for  loss  oc- 
casioned by  the  act  of  a  connecting  company;  that  that  per- 
son shall  seek  relief,  in  case  of  a  loss  diredtly  of  the  company 
which  causes  and  is  under  any  circumstances  finally  liable  for 
the  loss":  Gray  on  Telegraphic  Communication,  sec.  33. 

That  the  Western  Union  and  South  Florida  telegraph  com- 
panies were  entirely  distinct  and  independent  corporations, 
and  that  no  partnership  relations  existed  between  them,  is  ad-. 
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mitted  in  the  agreed  statement  of  facts  contained  in  the  record. 
The  case  was  tried  by  tlie  circuit  judge  without  the  inter- 
vention of  a  jury,  who,  being  of  opinion  that  the  error  in  trans- 
mission of  address  was  the  proximate  cause  of  the  damage 
sustained,  gave  judgment  in  favor  of  the  plaintiff  below. 

This  judgment  is  not  supported  by  any  material  facts,  and 
must  be  reversed,  and  judgment  rendered  here  in  favor  of  the 
Western  Union  Telegraph  Company. 


Teleoraphs.  —  A  telegraph  company  cannot  contract  to  relieve  itself 
from  liability  for  negligence  in  failing  to  deliver  messages:  Smith  v.  West- 
ern Union  Tel.  Co.,  83  Ky.  104;  4  Am.  St.  Rep.  126;  Ayer  v.  Western 
Union  Tel.  Co.,  79  Me.  493;  1  Am.  St.  Rep.  353,  and  cases  cited  in  note  358; 
but  this  doctrine  is  limited  in  Pegramv.  Western  Union  Tel.  Co.,  97  N.  C. 
57,  where  it  was  held  that  a  telegraph  company  might  exempt  itself  from 
liability  for  ordinary  negligence  in  sending  unrepeated  messages,  but  even 
In  such  cases  could  not  stipulate  against  gross  negligence.  Telegraph  com- 
panies may  not  limit  their  liability  so  as  to  relieve  themselves  against  grosa 
negligence  by  making  a  provision  in  their  contracts  with  senders  of  mes- 
sages that  they  will  not  be  liable  for  an  unrepeated  message  beyond  the 
amount  of  charges  for  sending;  but  this  rule  does  not  make  the  companies  in- 
surers: Western  Union  Tel.  Co.  v.  Crall,  38  Kan.  679;  5  Am.  St.  Rep.  795, 
and  note.  While  a  telegraph  company  may  restrict  its  liability,  it  cannot  con- 
tract against  the  consequences  of  its  own  negligence,  nor  limit  a  recovery  for 
damages  thereby  sustained:  Harknesa  v.  Western  Union  Tel.  Co.,  73  Iowa,. 
190;  5  Am.  St.  Rep.  672,  and  note  675.  Negligence  in  a  telegraph  company, 
without  regard  to  the  degree  of  such  negligence,  will  render  such  company 
liable  for  actual  damage  resulting  from  its  failure  to  deliver  a  telegraphic  mes- 
sage; and  the  failure  of  one  who  pays  a  company  to  transmit  a  message  to 
have  such  message  repeated  will  not  exempt  the  company  from  damagea 
through  its  negligence  in  not  having  the  message  delivered;  and  this  is  true 
even  though  the  printed  matter  on  the  back  of  the  blank  furnished  by  the 
company,  and  on  which  the  message  was  written,  contains  a  stipulation  that 
the  company  will  only  be  liable  for  the  amount  received  for  sending  the  dis- 
patch, if  any  delay  should  occur  in  its  delivery,  unless  the  message  be  re- 
peated: Ouif,  C,  d-  S.  F.  R'y  Co.  v,  Wilson,  69  Tex.  739. 

Telegraph  Companies  are  not  Common  Carriers  in  the  strict  sense  of 
the  term,  although  engaged  in  a  public  employment,  and  are  bound  to  trans- 
mit for  all  persons  messages  presented  to  them  for  that  purpose;  and  there- 
fore such  companies  are  not  insurers,  like  common  carriers,  though  they 
must  use  ordinary  care  in  the  transmission  of  messages,  and  are  liable  for 
a  want  of  skill,  for  negligence,  or  for  unfaithfulness  in  the  performance  of 
the  duties  incident  to  their  business:  Fowler  y.  Western  Union  Tel.  Co.,  80 
Me.  381;  6  Am.  St.  Rep.  211.  Whether  or  not  telegraph  companies  are 
common  carriers  has  been  variously  decided,  some  courts  holding  that  they 
are:  Parka  v.  Alta  Tel.  Co.,  13  Cal.  422;  73  Am.  Dec.  589,  and  cases  cited 
therein;  while  other  courts  held  the  contrary  doctrine:  Birney  v.  Printing 
Tel.  Co.,  18  Md.  341;  81  Am.  Dec.  610;  note  to  Camp  v.  Western  Union  TeL 
Co.,  71  Am.  Dec.  463;  Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  644> 
I  Am.  Rep.  446. 
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Gross  v.  Davis. 

(.87  TBNNB88KS,  226.J 

SuRETTSHiP — Contribution  —  Foundation  of  Doctrine  of  CoNTRiBrrnoir 
AHONo  Sureties  is  the  fact  that  one  haa  paid  more  and  another  less 
thau  his  share;  and  a  surety  who  has  paid  less  than  his  ratable  share 
cannot  enforce  contribution,  even  Against  his  co-sureties  who  have  paid 
nothing. 

Suretyship.  —  In  Suit  in  Equity  by  Surety  to  Enforce  Contributiob 
AQAiNST  nis  Co-sureties,  the  rate  of  contribution  is  determined  accord- 
ing  to  the  number  of  solvent  sureties,  and  not  by  the  whole  number  of 
sureties,  as  in  an  action  at  law. 

Suretyship.  —  In  Makino  Contribution  amono  Sureties,  All  Payments 
made  on  the  joint  indebtedness  must  be  added  together,  and  the  aggre- 
gate divided  by  the  number  of  solvent  sureties,  charging  each  with  his 
share  thus  ascertained,  and  crediting  him  with  the  amount  of  his  pay- 
ments. 
'  Suretyship.  —  Surety  Who  has  Paid  More  than  ms  Part,  and  Who 
Sues  for  Contribution,  is  Entitled  to  a  recovery  of  the  excess  against 
each  of  his  co-sureties  equally,  when  there  is  no  contravening  equity^ 
provided  it  subjects  none  of  them  to  the  payment  of  more  than  his  proper 
shcire  of  the  whole  joint  liability;  but  a  defendant  surety  in  the  suit 
who  has  paid  more  than  his  part  can  have  no  recovery  in  his  favor 
against  his  co  sureties  for  the  excess,  upon  answer  merely,  without 
cross-bill. 

Suretyship.  —  Attorneys'  Fees  and  Costs  as  Matter  for  Contribu- 
tion. —  Attorneys'  fees  paid  by  a  surety,  which  were  incurred  with  tho 
consent  of  his  co-sureties  in  making  a  prudent  defense  for  their  common 
benefit  are  proper  matter  for  contribution,  and  so  are  costs  adjudged 
against  the  sureties  jointly  in  such  litigation,  and  paid  by  one  of  them. 

Marks  and  Gregory^  and  John  SimTnona,  for  the  appellants.  . 

Estell  and  Whitakerj  for  the  respondent. 

Caldwell,  J.    This  is  a  bill  for  contribution  among  sureties. 

In  April,  1860,  John  G.  Enochs  was  qualified  as  clerk  of  the 
county  court  of  Franklin  County,  with  Gross,  Henderson,  Col- 
yar,  Slatter,  and  others  as  sureties  on  his  official  bond. 

After  the  close  of  the  war,  several  suits  were  instituted 
against  him  and  his  sureties.  One  of  those  suits  finally  re- 
sulted in  a  decree  in  this  court  against  the  defendants  for 
about  eight  hundred  dollars,  besides  costs.  The  others  were 
successfully  defended. 

Gross  paid  the  greater  part  of  the  decree  mentioned,  includ- 
ing $130  court  costs.  The  other  part  of  that  decree  was  paid 
by  Davis,  as  personal  representative  of  Slatter,  who  had  died. 

Enochs,  the  principal,  and  all  the  sureties  except  those 
above  named,  were  insolvent  when  the  present  proceedings 
were  commenced,  and  for  that  reason  were  not  made  parties.. 
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In  his  answer,  Davis  set  up  the  fact  of  the  payment  made 
by  him  on  the  decree,  and  insisted  that  the  estate  of  his  intes- 
tate was  thereby  discharged  from  further  liability. 

Henderson  claimed  in  his  answer  that  he  had  paid  for  him- 
self and  co-sureties  more  thaivone  thousand  dollars  in  fees  to 
lawyers  for  defending  the  several  suits  brought  against  them 
and  Enochs. 

Calyar  made  no  defense,  and  decree  pro  confesso  was  taken 
against  him. 

The  chancellor  adjudged  that  Gross  was  entitled  to  recover 
from  Davis,  Henderson,  and  Colyar,  each,  one  fourth  of  the 
fium  he  had  paid,  with  interest,  making  the  recovery  against 
each  of  the  three  $210.06.  He  then  adjudged  that  Davis  was 
entitled  to  a  credit  on  the  recovery  against  him  by  the  amount 
of  one  fourth  of  the  sum  which  Davis  had  paid,  with  interest. 
That  credit  being  $48.04,  the  net  balance  of  the  recovery 
against  Davis  was  $162.02.  Nothing  was  allowed  Henderson 
on  account  of  attorneys'  fees  claimed  to  have  been  paid  by 
him.  Both  Davis  and  Henderson  have  appealed. 
[^The  decree  is  erroneous.  It  proceeds  upon  the  idea  that 
every  surety  who  has  paid  a  part  of  the  joint  liability  may  re- 
cover from  each  of  his  co-sureties  his  proportionate  part  of  the 
sum  so  paid. 

As  applied  to  a  case  where  the  whole  liability  has  been  dis- 
charged by  one  of  several  sureties,  the  rule  adopted  by  the 
chancellor  is  correct;  but  it  is  not  applicable  when  more  than 
one  of  the  sureties  have  made  payments  on  the  joint  indebted- 
ness. In  the  latter  case,  all  payment  must  be  added  together, 
and  the  aggregate  divided  equally  among  the  sureties. 

To  illustrate:  If  the  $840.24  paid  by  Gross  had  discharged 
the  whole  liability,  and  none  of  the  other  sureties  had  paid 
anything,  he  would  be  entitled  to  a  decree  against  each  of  the 
other  three  solvent  sureties  for  one  fourth  of  that  amount, 
namely,  $210.06.  But  as  the  chancellor  adjudged  that  Gross 
paid  $840.24  and  Davis  $192.16,  and  that  the  other  sureties 
had  paid  nothing,  he  should,  in  that  case,  have  added  those 
two  sums  together,  and  divided  the  aggregate  of  $1,032.40 
into  four  equal  parts,  of  $258.10  each,  and  allowed  contribu- 
tion accordingly. 

The  decree  thus  indicated,  upon  the  data  used  by  the  chan- 
cellor, would  have  given  Davis  credit  for  the  full  amount  paid 
by  him,  and  settled  the  equities  of  all  the  sureties,  instead  of 
allowing  him  credit  for  only  $48.04,  and  leaving  him  with  a) 
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claim  for  the  same   amount  against   both    Henderson  and 
Colyar,  as  does  the  decree  actually  pronounced. 

It  is  well  settled  that  one  surety  may  have  contribution 
from  his  co-sureties  only  when  and  to  the  extent  that  he  may 
have  paid  more  than  his  ratable  proportion  of  the  joint  lia- 
bility: Brandt  on  Suretyship  and  Guaranty,  sec.  251. 

The  very  foundation  of  the  doctrine  is  the  fact  that  one  ha» 
paid  more  and  another  less  than  his  share.  Hence  Davis 
could  not  maintain  a  suit  for  contribution  at  all  under  the 
facts  of  this  case.  He,  could  not  recover  from  Henderson  and 
Colyar  the  one  fourth  of  the  amount  he  has  paid.  Yet  the 
decree  leaves  him  with  his  claim  therefor  against  each  of 
them. 

The  decree  of  the  chancellor  is  erroneous,  not  only  in  the 
result  reached  upon  the  assumption  that  only  Gross  and  Davi» 
had  made  payments  on  the  joint  liabilities,  but  it 'is  also  er- 
roneous in  that  assumption  itself;  for  it  is  distinctly  proven 
that  Henderson  paid  $1,087.60,  for  which  all  the  sureties  were 
legally  bound  to  contribute.  This  sum  includes  principal 
and  interest  up  to  the  time  he  gave  his  deposition,  which, 
though  in  fact  a  little  earlier,  we  treat  as  of  the  date  of  the 
decree  below.  This  particular  date  for  the  addition  of  inter- 
est is  adopted  for  convenience,  because  the  sums  already 
stated  as  having  been  paid  by  Gross  and  Davis,  respectively, 
include  interest  up  to  the  same  date. 

Then  we  find  the  fact  to  be  that  Gross  paid  $840.24,  Davis 
$192.16,  and  Henderson  $1,087.60,  making  a  total  of  $2,120, 
one  fourth  of  which  is  $530.  The  $530  represent  the  share  of 
each  of  the  four  solvent  sureties.  This  being  a  suit  in  equity, 
the  rate  of  contribution  is  determined  according  to  the  num- 
ber of  solvent  sureties,  and  not  by  the  number  of  sureties  on 
the  bond,  as  in  an  action  at  law:  Riley  v.  Rhea,  5  Lea,  116; 
Brandt  on  Suretyship  and  Guaranty,  sec.  252.  In  chancery, 
the  insolvent  principal  and  insolvent  sureties  are  not  even 
necessary  parties:  Brandt  on  Suretyship  and  Guaranty,  sec. 
256. 

Henderson  has  paid  more  than  his  part;  hence  no  recovery 
can  be  had  against  him,  and  notwithstanding  his  excessive 
payment,  he  can  have  no  recovery  in  his  favor  in  this  proceed- 
ing for  the  excess,  because  he  set  up  his  payment  as  a  matter 
of  defense  only,  and  did  not  seek  any  affirmative  relief  against 
any  one.  Gross,  however,  having  filed  his  bill  for  that  pur- 
pose, is  entitled  to  contribution  from  Davis,  who  has  paid  less 
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than  his  share,  and  from  Colyar,  who  has  paid  nothing.  The 
amount  paid  by  Gross  in  excess  of  his  share  is  $310.24. 
That,  with  interest  from  date  of  decree  below,  he  is  entitled  to 
recover  from  Davis  and  Colyar,  —  one  half  from  each.  We 
flay  one  half  from  each,  because  the  bill  treats  these  two  de- 
fendants as  equally  liable  to  the  complainant,  and  seeks  the 
flame  decree  against  each  of  them.  Such  expression  in  plead- 
ing on  the  part  of  the  complainant  will  be  regarded,  when 
there  is  no  contravening  equity. 

The  fact  that  Davis  has  already  paid  something,  and  that 
Colyar  has  paid  nothing,  affords  no  reason  why  Gross  should 
not  have  an  equal  recovery  against  each  of  them;  for  one  half 
the  excess  paid  by  Gross  and  the  full  sum  paid  by  Davis  to- 
gether do  not  aggregate  as  much  as  $530,  the  share  of  one 
surety  in  the  whole  liability  discharged. 

It  has  been  argued  in  behalf  of  Gross  that  the  doctrine  of 
contribution  does  not  extend  to  attorney's  fees,  and  that,  for 
that  reason,  the  payment  of  $1,087.60  by  Hendersou  was  prop- 
erly disregarded  by  the  chancellor. 

In  this  view  we  cannot  concur.  Suits  were  commenced 
against  Enochs  and  his  sureties.  The  services  of  counsel 
were  needed  by  the  sureties,  who  made  a  common  defense. 
Counsel  were  employed  in  the  name  of  all  the  sureties,  and 
rendered  services  for  their  mutual  benefit.  Gross  knew  this. 
He  accepted  the  services,  took  an  interest  in  the  progress  of 
the  litigation,  and  distinctly  agreed  with  his  co-sureties  from 
time  to  time  that  he  would  pay  his  share  of  the  fees.  These 
were  the  fees  paid  by  Henderson. 

The  employment  of  counsel  was  not  only  prudent,  but  it 
was  necessary,  and  probably  resulted  in  saving  the  sureties 
large  sums  of  money.  A  surety  who  pays  fees  under  such 
circumstances  is  entitled  to  contribution  the  same  as  another 
surety  who  paiys  a  judgment  or  decree  recovered  against  them. 
By  the  authorities,  it  is  sufficient  that  the  fees  were  incurred 
in  making  a  prudent  defense:  Fletcher  y.  Jackson,  2S  Vt.  581; 
56  Am.  Dec.  102;  Brandt  on  Suretyship  and  Guaranty,  sec. 
247;  4  A.  &  E.  Enc.  of  Law,  3,  note  1. 

As  against  Gross,  it  is  insisted  that  the  chancellor  erred  in 
allowing  him  contribution  for  the  $130  of  court  costs  which 
he  paid.  The  decree  in  this  respect  was  right.  It  has  been 
well  said  by  the  supreme  court  of  Maine  that  "the  costs  can- 
not be  distinguished  from  the  debt.  Every  equitable  prin- 
ciple which  entitles  the  plaintiff  to  contribution  for  the  onei 
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applies  equally  to  the  other":  Davis  v.  Emerson,  17  Me.  64; 
Brandt  on  Suretyship  and  Guaranty,  sec.  247. 

Contribution  was  decreed  as  to  traveling  expenses  in  Preston 
V.  Campbell,  3  Hayw.  (Tenn.)  20. 

Let  the  decree  below  below  be  reversed,  and  decree  be  en- 
tered here  in  accordance  with  this  opinion.  One  fourth  of  all 
costs  in  this  cause  will  be  paid  by  each  of  the  four  parties. 


Right  of  One  Surety  to  Entorck  CoNTRiBxmoN  from  Another,  and 
THE  Remedies  for  its  Enforcement.  —  Bight  qf  Surety  to  Contribution  in 
Oeneral.  —The  right  of  one  surety  to  contribution  from  another  is  based  upon 
the  maxim,  "  Equality  is  equity,"  and  originally  the  right  was  enforced  only 
in  equity,  and  upon  principles  of  natural  justice.  The  right  to  it  did  not 
depend  upon  contract,  but  sprung  from  equitable  considerations  arising  out 
of  the  relations  of  the  parties  to  each  other,  and  the  fact  of  a  common  interest 
and  a  common  burden  to  bear:  Van  Winkle  v.  Johnson,  11  Or.  469;  60  Am. 
Rep.  495;  Tyua  v.  De  JarneUe,  26  Ala.  280;  Bragg  v.  Patterson,  85  Ala.  233; 
Lansdale  v.  Cox,  7  T.  B.  Mon.  401;  BusaeU  v.  Failor,  1  Ohio  St.  327;  59  Am. 
Dec.  631;  Camp  v.  Boatwick,  20  Ohio  St.  347;  5  Am.  Rep.  669;  Taylor  y. 
Morrison,  26  Ala.  728;  62  Am.  Dec.  747;  Neilsm  v.  Fry,  16  Ohio  St.  652; 
PauUn  V.  Kaighn,  29  N.  J.  L.  480;  Norton  v.  Corns,  6  N.  Y.  33.  But  the 
doctrine  of  contribution,  as  applied  and  administered  in  equity^  has  been  so 
long  and  so  generally  recognized  that  courts  of  law  in  modem  times  have  aa< 
aumed  jurisdiction:  See  Lansdale  v.  Cox,  7  T.  B.  Mon.  401;  and  it  is  said 
that  it  may  be  regarded  as  now  settled,  that  the  right  of  action  in  such  cases 
arises  out  of  a  contract  implied  in  law  to  contribute  among  the  sureties 
a  ratable  proportion  of  the  amount  for  which  all  are  liable:  Bagott  ▼. 
Mullen,  32  Ind.  332;  2  Am.  Rep.  351;  and  see  Agnew  v.  Bell,  4  Watts,  31. 
Originating  in  equity,  it  has  been  grafted  upon  the  law  with  the  aid  of  an 
implied  promise  to  secure  the  legal  remedy:  Johnsonv.  Harvey,  84  N.  T.  363; 
38  Am.  Rep.  515;  Oldham  v.  Broom,  28  Ohio  St.  41,  48.  But  it  is  not  every 
case  of  suretyship  in  which  there  is  a  right  to  contribution,  and  the  right  ex- 
ists only  where  the  relation  of  the  parties  is  that  of  co-sureties.  If  the  parties 
«an  be  regarded  as  co-sureties  the  right  to  contribution  exists,  otherwise  it 
does  not:  Salyers  v.  Ross,  15  Ind.  130;  Houck  v.  Oraham,  106  Id.  195;  55  Am. 
Rep.  727;  as  a  general  principle,  the  right  exists  only  among  those  who  are 
sureties  for  the  same  thing,  and  bound  for  the  same  debt  or  duty:  Monson 
v.  Drakely,  40  Conn.  552;  16  Am.  Rep.  74;  the  undertaking  must  be  joint, 
not  separate  and  successive:  McDonald  v.  Magruder,  3  Pet.  470.  It  is  an 
equity  which  springs  up  at  the  time  the  relation  of  co-sureties  is  entered 
into,  and  ripens  into  a  cause  of  action  when  one  surety  pays  more  than  his 
proportion  of  the  debt  for  which  they  were  bound:  Camp  v.  Bosttoick,  20 
Ohio  St.  337;  6  Am.  Rep.  669;  AUlrich  v.  Aldrich,  56  Vt.  324;  48  Am.  Rep. 
792.  And  the  liability  exists  although  the  sureties  are  ignorant  of  each 
other's  engagement:  WeUs  v.  MiUer,  66  N.  Y.  258.  The  rule  is,  that  if 
several  persons,  or  s0ts  of  persons,  enter  into  contracts  of  suretyship  which  ar« 
the  same  in  their  legal  operation  and  character,  though  by  different  instru- 
ments, at  different  times,  and  without  the  knowledge  of  each  other,  they  will 
be  bound  to  mutual  contribution:  Monson  v.  Drakely,  40  Conn.  552;  16  Am. 
Rep.  74;  Woodunyrth  v.  Bowes,  5  Ind.  276;  and  see  JJouck  v.  Oraham,  108 
Id.  195;  55  Am.  Rep.  727;   Young  v.  Shunk,  30  Minn.   503;  Harris  v.  /Vr- 
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gu8on,  2  Bail.  397;  Craig  v.  Aukeny,  1  Gill,  225;  Chaffee  v.  Jones,  19  Pick. 
260;  Norton  v.  Coons,  6  N.  Y.  33;  Armitage  v.  Pulver,  37  Id.  494.  And  pre- 
Bumptively,  if  two  persons  put  their  names  on  paper  for  the  accommodation 
of  a  third,  they  are  co-sureties,  and  the  right  to  contribution  exists:  Richard* 
V.  Simms,  1  Dev.  &  B.  48;  Baldwin y.  Fleming,  90Ind.  177;  Oldhamv.  Broom, 
28  Ohio  St.  41.  So  the  legal  right  of  sureties  to  contribution  as  against  each 
other  is  not  governed  by  the  lex  loci  contractus,  and  there  is  no  implied  obli- 
gation that  they  shall  reside  or  remain  in  any  particular  locality:  Aldrich  v. 
Aldnch,  56  Vt.  324;  48  Am.  Rep.  791.  But  it  is  well  settled  that  co-sureties 
may,  by  agreement  among  themselves,  so  far  sever  their  unity  of  interest  and 
obligation  as  to  terminate  the  right  of  contribution:  Paul  v  Berry,  78  IlL 
158;  KeUh  v.  Goodwin,  31  Vt.  268;  73  Am.  Dec.  345.    " 

When  Right  to  Contribution /rom  Co-surety  Accrues.  —  As  a  general  rule, 
where  it  is  established  that  two  or  more  persons  are  co-sureties,  and  one  of 
them  pays  the  debt  for  which  they  are  liable,  he  may  have  contribution  from 
the  others  to  the  extent  they  are  thereby  relieved:  Batchelder  v.  Fi^ke,  17 
Mass.  468;  Paul  v.  Berry,  78  111.  158.  The  right  accrues  at  the  time  of  pay- 
ment: Stallworth  v.  Preslar,  34  Ala.  505;  Nally  v.  Long,  56  Md.  567;  and  a 
surety  may,  without  compulsion,  pay  the  debt  .when  due,  and  immediately 
sue  his  co-surety  for  contribution  without  demand  or  notice:  Wood  v.  Perry, 
9  Iowa,  479;  Judah  v.  Mieure,  5  Blackf.  171';  Mason  v.  Pierron,  69  Wis.  685j 
Hichbom  v.  Fletcher,  66  Me.  209;  22  Am.  Rep.  562;  Parham  v.  Oreen,  64 
N.  C.  436;  and  without  showing  that  he  paid  at  the  request  of  his  co-surety: 
Hoyt  V.  Tuthill,  33  Hun,  196.  If  a  judgment  has  been  rendered  against  him, 
he  may  pay  and  demand  contribution  without  waiting  for  execution  to  be 
taken  out:  Briggs  v.  Hinton,  14  Lea,  233;  and  if  he  is  obliged  to  pay  tho 
whole  of  a  judgment  against  the  sureties,  he  can  maintain  a  bill  for  contri- 
bution without  first  obtaining  a  judgment  at  law  against  his  co-surety:  Ry- 
nearson  v.  Turner,  52  Mich.  7;  Neilaon  v.  Williams,  42  N.  J.  Eq.  291.  It  is, 
however,  held  that  contribution  cannot  be  enforced  on  the  ground  merely  that 
a  liability  exists,  or  even  that  a  judgment  has  been  recovered,  but  that  ther» 
must  have  been  either  a  payment  of  the  demand,  or  such  an  assumption  of  it 
as  imposes  upon  the  claimant  more  than  his  share,  and  correspondingly  re- 
leases the  others:  Backus  v.  Coyne,  45  Mich.  584;  and  see  Skrainka  v.  Rohan, 
18  Mo.  App.  340.  A  surety  who  has  paid  less  than  his  share  or  proportion  of 
the  common  debt  or  liability  is  not  entitled  to  recover  contribution  from  his 
co-surety:  Taylor  v.  Means,  73  Ala.  468;  Smith  v.  State,  46  Md.  617;  Caanp 
T.  Bostwick,  20  Ohio  St.  337;  5  Am.  Rep.  669;  unless  by  the  payment  of  less 
than  his  share  the  common  debt  is  entirely  satisfied,  in  which  case  he  would 
be  entitled  to  contribution:  Stallworth  v.  Preslar,  34  Ala.  505.  Anything 
which  the  creditor  accepts  as  satisfaction,  as,  for  instance,  the  note  of  the 
surety,  will  be  a  payment:  Ralston  v.  Wood,  15  111.  159;  58  Am.  Dec.  604; 
Pinkston  v.  Taliqferro,  9  Ala.  547;  White  v.  Carlton,  52  Ind.  371;  Robertson  v. 
Maxcey,  6  Dana,  101;  Anthony  v.  Purdfull,  8  Ark.  494;  and  the  surety  will 
be  entitled  to  contribution  even  though  the  note  chances  not  to  be  paid: 
Stubbins  v.  Mitchell,  82  Ky.  535;  contra,  Nowland  v.  Martin,  1  Ired.  307. 
And  a  surety  who  pays  a  note  to  which  there  existed  a  good  defense,  he  be- 
ing ignorant  of  the  fact,  and  having  acted  in  good  faith  and  without  negli- 
gence, may  compel  contribution  from  his  co-sureties:  Hichborn  v.  Fletcher,  66 
Me.  209;  22  Am.  Rep.  562;  Houck  v.  Graham,  106  Ind.  195;  55  Am.  Rep.  727. 
The  rule  is,  that  if  in  ignorance  of  the  facts  and  in  good  faith  the  surety 
makes  payment,  when  if  all  the  facts  were  known  he  would  not  be  liable,  h» 
can  compel  oontribntion,  if  he  is  guilty  of  no  neglect  in  snch  want  of  knotrl* 
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edge:  Hicliboni  v.  Fletcher,  CG  Me.  209;  22  Am.  Rep.  562;  Warner  y.  Morri- 
son, 3  Allen,  566.  But  if  with  a  full  knowledge  of  the  facts,  and  under  m, 
mistaken  belief  of  liability,  be  makes  payment  when  he  ia  under  no  legal 
obligation,  it  ia  to  be  regarded  as  a  volimtary  payment,  for  which  ho  cannot 
claim  contribution:  Bancroft  v.  Abbott,  3  Allen,  524;  RusaeU  v.  Failor,  1  Ohio* 
St.  327;  59  Am.  Dec.  631;  SHUin  v.  Merrill,  16  Mass.  40;  Aldrich  v.  AldricK 
66  Vt.  324;  48  Am.  Rep.  791. 

In  Louisiana,  the  three  necessary  conditions  to  the  exercise  of  the  righfe 
of  a  surety  to  enforce  contribution  are,  that  the  surety  demanding  contri- 
bution, and  the  one  from  whom  it  is  demanded,  must  each  have  been  surety 
for  the  same  debtor  and  for  the  same  debt,  and  the  surety  who  is  demand- 
ing contribution  must  have  paid  in  consequence  of  a  lawsuit:  Stockmeyer  ▼. 
Oertling,  35  La.  Ann.  467. 

Insolvbnot  ov  Principal.  —  As  a  general  proposition,  the  right  of  a  surety 
to  recover  contribution  from  a  co-surety,  the  principad  being  insolvent,  i» 
clear:  Cage  v.  Foster,  5  Yerg.  261;  26  Am.  Dec.  265;  Hichbom  v.  Fletcher,  6(J 
Me.  210;  22  Am.  Rep.  562;  Strother  v.  Mitchell,  80  Va.  149.  Nor  ia  it  neces- 
sary, according  to  the  weight  of  authority,  to  show  the  insolvency  of  th» 
principal,  or  that  payment  from  him  cannot  be  obtained,  in  order  to  com- 
pel contribution:  Sobertsv.  Adams,  6  Port.  361;  31  Am.  Dec.  694;  Buckner 
v.  Stetmrt,  34  Ala.  529;  Sloo  v.  Pool,  15  111.  47;  Rankin  v.  Collins,  50  Ind. 
158;  Boyer  v.  Marsliall,  44  Hun,  623.  The  general  rule  is,  that  the  right  of 
action  for  contribution  accrues  when  one  surety  has  paid  more  than  his  pro- 
portion  of  the  joint  liability:  Aldrich  v.  Aldrich,  56  Vt.  324;  48  Am.  Rep. 
791;  Peaslee  v.  Breed,  10  N.  H.  489;  34  Am.  Dec.  178.  Nevertheless,  ther« 
is  authority  for  the  proposition  that  a  surety  cannot  maintain  a  suit  in  equity 
for  contribution  against  his  co-surety  without  making  it  appear  that  the 
principal  is  insolvent,  or  that  payment  cannot  be  obtained  of  him:  See 
Allen  V.  Wood,  3  Ired.  Eq.  386;  Rainey  v.  Yarborough,  2  Id.  249;  38  Am. 
Dec.  681;  Boiling  v.  Doneghy,  1  Duvall,  220;  Daniel  v.  Ballard,  2  Dana,  296; 
McCormack  v.  O'Bannon,  3  Munf.  484;  5  Am.  Dec.  509;  Stone  v.  Buckner,  20 
Miss.  73;  and  that,  in  an  action  at  law  for  contribution,  the  insolvency  of 
the  principal  must  be  alleged  and  proved:  Morrison  v.  PoyrUz,  7  Dana,  307^ 
32  Am.  Deo.  92;  contra.  Banian  v.  CoUina,  60  Ind.  158;  see  Maaon  v.  Pierront, 
63  Wis.  239. 

Payment  of  Debt  Barred  by  the  Statute  qf  Limitations.  —  It  has  been  held! 
that  a  surety  who  pays  the  debt  after  it  is  barred  by  the  statute  of  limi- 
tations  cannot  compel  contribution  against  his  co-surety,  who  is  equally 
protected  by  the  bar  of  the  statute:  Cocke  v.  Hoffman,  6  Lea,  105;  40  Am. 
Rep.  23;  Shelton  v.  Farmer,  9  Bush,  314;  Cochran  v.  Walker,  82  Ky.  220;  66 
Am.  Rep.  891 ;  since  the  party  from  whom  contribution  is  demanded  must 
have  l)een  under  a  legal  obligation  to  pay  at  the  time  payment  was  made  by 
the  party  demanding  contribution:  Stockmeyer  v.  Oertling,  35  La.  Ann.  467j 
and  a  payment  by  one  surety  after  the  bar  of  the  statute  has  attached  doe* 
not  revive  the  debt  against  the  co-sureties:  Long  v.  Miller,  93  N.  C.  227; 
Oreen  v.  Oreensboro  Female  College,  83  Id.  449.  On  the  other  hand,  where 
the  estate  of  a  deceased  surety  was  discharged  from  liability  to  the  credi- 
tor, tlirough  the  latter's  negligence  by  operation  of  the  statute  of  limi- 
tations,  and  a  co-surety  afterward  paid  the  debt,  it  was  held  that  the  estate 
was  liable  to  contribute  to  such  a  co-surety,  notwithstanding  it  was  released 
from  direct  liability  to  the  creditor:  Camp  v.  Bostvrick,  20  Ohio  St.  337;  6 
Am.  Rep.  669;  and  see  Ehxins  v.  Evans,  16  Ala.  465.  So  it  was  held  that  ft 
surety  on  a  guardian's  bond  was  not  obliged  to  plead  the  statute  of  limit>» 
Ak.  St.  Ekp.,  Vol.  X.— 41 
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tions  In  an  action  against  him  by  the  ward,  and  that  his  failure  to  do  so  would 
not  defeat  his  right  to  recover  contribution  against  his  co-surety:  Jones  v. 
Blanlon,  6  Ired.  Eq.  115;  51  Am.  Dec.  415.  So  where  co-sureties  on  a  note 
lived  in  Vermont,  and  after  the  statute  of  limitations  had  run  against  the 
note,  one  of  the  sureties  in  good  faith  went  to  New  Hampshire,  where  tha 
statute  was  no  defense,  and  judgment  was  recovered  against  him  on  the  note, 
and  he  was  compelled  to  pay,  it  was  held  that  his  co-surety  must  contribute: 
Aldrich  v.  Aldrich,  56  Vt.  324;  48  Am.  Rep.  791.  And  it  is  held  that  pay- 
ment  by  a  surety  after  the  statute  of  limitations  would  have  run  but  for  the 
fact  of  a  judgment  in  a  suit  previously  commenced  may  be  availed  of  against 
a  co-surety:  Olasscoch  v.  Hamilton,  62  Tex.  143. 

Right  to  Contribution  as  Affected  by  Indemnity  to  Surety.  —  The 
relation  of  co-sureties  being  one  of  mutual  trust  and  confidence,  they  are  en- 
titled to  participate  equally  in  any  indemnity  which  either  of  them  may  ob- 
tain from  the  principal,  directly  or  indirectly.  A  fund  received  by  one  o£ 
the  sureties  by  way  of  indemnity  inures  to  the  benefit  of  all:  Agnew  v.  Bell, 
4  Watts,  31;  Shaejer  v.  Clendenin,  100  Pa.  St.  565;  Wolcott  v.  Hagerman,  60 
N.  J.  L.  289;  Miller  v.  Satcyer,  30  Vt.  412;  McOune  v.  Belt,  45  Mo.  174;  Sei- 
bert  V.  Thcmpson,  8  Kan.  65;  Titcomb  v.  McAllister,  81  Me.  399;  Hall  v.  Rob' 
inson,  8  Ired.  56;  Steele  v.  Mealing,  24  Ala.  285.  And  a  surety  who  is  com- 
pelled to  pay  the  debt  of  his  principal  is  entitled  to  his  share  of  any  security 
held  by  his  co-sureties:  WJdteman  v.  Harriman,  85  Ind.  49;  and  see  Hall  v. 
Cushman,  16  N.  H.  462;  43  Am.  Dec.  562,  and  note  discussing  the  subject 
563.  And  where  it  appears  that  the  paying  surety  has  been  indemnified  to 
the  full  extent  of  payments  made  by  him,  he  is  not  entitled  to  recover  con- 
tribution from  his  co-sureties,  but  must  indemnify  himself  out  of  the  means 
placed  in  his  hands:  Rdnliart  v.  Johmon,  62  Iowa,  155;  Morrison  v.  Taylor, 
21  Ala.  779;  Ramsey  v.  Levois,  30  Barb.  403;  Goodloe  v.  Clay,  6  B.  Hon.  236. 
And  if  a  surety  misapplies  funds  received  by  him,  and  which  he  should  have 
applied  to  the  payment  of  the  debt  for  which  he  was  bound,  he  cannot,  when 
afterwards  compelled  as  surety  to  pay  the  debt,  compel  contribution  from  a 
co-surety:  Simmons  v.  Camp,  71  Ga.  54.  A  surety  who  receives  from  his 
principal  a  mortgage  or  other  security  is  regarded  as  a  trustee  for  his  co- 
surety, and  is  held  to  the  exercise  of  the  duties  which  attach  to  that  rela- 
tion; and  if  he  afterwards,  without  the  consent  of  his  co-surety,  surrenders 
or  abandons  the  security,  he  cannot  compel  contribution  from  his  co-surety: 
Taylor  v.  Morrison,  26  Ala.  728;  62  Am.  Dec.  747;  and  so  if  he  permits  the 
mortgagor  to  squander  the  property:  Teeter  v.  Pierce,  11  B.  Mon.  399.  And 
where  one  of  two  sureties  receives  property  by  deed  of  trust  to  indemnify 
him,  and  the  trustee  sells  the  property  by  direction  of  the  surety,  but  fails 
to  collect  the  money,  such  secured  surety  paying  the  debt  cannot  obtain 
contribution  from  his  co-surety:  Chilton  v.  CMpman,  13  Mo,  470.  But  a 
surety  who  receives  securities  as  an  indemnity  to  all  is  not  liable,  if  he  man- 
ages them  with  prudence  and  in  good  faith.  And  if  he  exchanges  them  for 
others,  although  without  the  knowledge  of  hia  co-sureties,  but  in  good  faith, 
he  does  not  thereby  discharge  the  latter  from  contribution:  Carpenter  r. 
Kelly,  9  Ohio,  106. 

Contribution,  where  Surety  Becomes  Such  at  Bequest  o/  Co-surety.  —  The 
weight  of  authority  is  to  the  e£fect  that  if  one  becomes  surety  at  the  request 
of  a  co-surety,  he  is  not  liable  to  the  latter  for  contribution.  The  rule  is 
thus  stated:  "If  two  persons  sign  the  same  obligation  as  sureties  for  a  third, 
one  of  them  at  the  request  of  the  principal  and  the  other  at  the  request  of 
first  surety,  they  are  not  co-sureties  aa  between  themselvea,  but  the  first 
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enrety  stands  ia  the  relation  of  principal  to  the  second,  and  is  responsible  to 
him  for  whatever  he  may  be  compelled  to  pay,  and  has,  in  no  event,  any 
claim  against  him  for  contribution":  Bell,  J.,  in  CtUtei-  v.  Emery,  37  N.  H. 
567,  575;  and  see,  in  support  of  the  rule,  Taylor  v.  Savage,  12  Mass.  102; 
Byera  v.  McClam/ian,  6  Gill  &  J.  250;  Blake  v.  Cole,  22  Pick.  101;  Beaman 
V.  Blanckard,  4  Wend.  432;  Pickering  v.  Marsh,  7  N.  H.  192;  Baxter  v. 
Moore,  5  Leigh,  219;  Daniel  v.  Ballard,  2  Dana,  296.  Such  is  undoubtedly 
the  rule  when  one  of  two  sureties  becomes  such  at  the  request  of  his  co- 
surety, and  upon  his  promise  that  he  would  be  put  to  no  loss,  or  that  he 
would  save  him  harmless;  and  such  promise  may  be  shown  by  parol:  Apgar 
V.  mier,  24  N.  J.  L.  812;  and  see  Solomon  v.  Beese,  34  Cal.  28.  And  where 
a  surety  becomes  liable  by  signing  at  the  request  of  a  co-surety,  who  agrees 
to  indemnify  and  save  him  harmless,  he  may,  after  the  debt  becomes  due, 
maintain  a  bill  in  equity  to  compel  the  co-surety  to  pay  the  debt,  and  save 
him  harmless,  not  only  as  to  money  paid,  but  also  as  to  whatever  he  is  liable 
to  pay  on  account  of  being  such  surety:  Hayden  v.  TkraaJier,  18  Fla.  795. 
But  some  of  the  authorities  hold  that  the  fact  that  one  becomes  surety 
merely  at  the  request  of  another  surety  raises  no  obligation  against  the  lat- 
ter to  save  the  former  harmless,  and  does  not  relieve  him  from  liability  to 
respond  to  the  surety  making  the  request,  in  case  he  pays  more  than  his 
proportion  of  the  principal's  debt:  BagoU  v.  Mullen,  32  Ind.  332;  2  Am.  Rep. 
351;  Burnett  v.  Miilsaps,  59  Miss.  333.  The  mere  request  by  one  to  the 
other  to  sign  as  surety  is  held  to  be  insufficient  to  overcome  ibe  prima  fade 
liability  to  contribution  between  co-sureties:  BagoU  v.  Mullen,  32  Ind.  332; 
2  Am.  Rep.  351;  McKee  v.  Campbell,  27  Mich.  497;  and  it  is  said  that  in  all 
the  cases  holding  otherwise  there  was  something  more  than  a  mere  request 
by  one  to  the  other  to  become  surety,  either  a  promise,  written  or  verbal, 
to  indemnify,  or  a  taking  of  security  from  the  principal,  in  either  of  which 
cases  the  courts  hold  such  surety  released  from  contribution:  Bagott  v. 
Mullen,  32  Ind.  332;  2  Am.  Rep.  351,  354.  But  one  who  becomes  surety  at 
the  request  of  the  principal,  though  the  request  of  another  surety  be  coupled 
with  it,  is  not  released  from  liability  for  contribution  to  the  latter  surety: 
Ilendrick  v.  WMttemore,  105  Mass.  23. 

The  surety  of  a  surety  is  not,  in  general,  entitled  to  claim  contribution: 
Price  V.  Edwards,  11  Mo.  526;  Know  v.  Vallandingham,  21  Miss.  526;  Hart' 
well  V.  Smitli,  15  Ohio  St.  200;  Oldham  v.  Broom^  28  Id.  41;  Sherman  v.  Black, 
49  Vt.  198.  Thus  if  a  party  signs  a  note  as  security  for  one  who  is  himself 
only  a  surety  for  the  principal  maker,  he  is  not  liable  in  a  suit  for  contriba- 
tion  by  the  one  for  whom  he  signed  as  security:  Robertson  v.  Deatherage,  82 
111.  511;  and  to  the  same  effect,  see  Sayle*  v.  Sims,  73  N.  Y.  661;  Chapezt  v. 
Young,  Ky.  Ct.  App.,  1888. 

Discharge  qf  Surety  in  Bankruptcy.  —  The  rule  is  asserted  in  many  of  the 
decisions  that  a  surety  who  has  padd  the  debt  may  have  contribution  from  • 
co-surety,  although  the  latter  had,  prior  to  the  payment  by  the  surety,  been 
discharged  in  bankruptcy  from  liability  on  the  contract:  Keer  v.  Clark,  11 
Humph.  77;  Gossv.  Gibson,  8  Id.  197;  Swain  v.  Barber,  29  Vt.  292;  Dole  v. 
Warren,  32  Me.  94;  52  Am.  Dec.  640;  Dutm  v.  Sparks,  1  Ind.  397;  50  Am. 
Dec.  473;  Liddell  v.  Wiswell,  59  Vt.  365;  Clements  v.  Langley,  2  Nev.  &  M. 
269;  5  Barn.  &  Adol.  372.  But  the  contrary  has  been  held,  upon  the  ground 
that  if  the  right  to  contribution  results  from  a  general  principle  of  equity, 
that  sureties  in  aqualijure  must  bear  the  common  burden  equally,  and  thai 
it  will  be  enforced  whenever  they  are  bound  for  a  principal  debtor  in  rela- 
tion to  one  and  the  same  transaction,  then  it  follows  that  all  oUim  U>  it 
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ceases  when  that  obligation  is  canceled,  either  by  the  act  of  the  parties  or 
by  operation  of  law:  Tobias  v.  Rogers,  13  N.  Y.  59,  66;  and  see  Cocke  v, 
Hoffman,  5  Lea,  105;  40  Am.  Rep.  23,  24;  Hays  v.  Ford,  55  Ind.  52;  Miller 
V.  Oillespie,  69  Mo.  220. 

Contribution  from  Estate  of  Deceased  Co-surety.  —  The  death  of  one  of  twa 
or  more  co-sureties  does  not  relieve  his  estate  from  a  liability  to  contributes 
BacJielder  v.  Fishe,  17  Mass.  464;  Aikin  v.  Peay,  5  Strob.  15;  53  Am.  Dec. 
684;  McKenna  v.  George,  2  Rich.  Eq.  15;  Stothoff  v.  Dun/iam,  29  N.  J.  L. 
181;  Stephens  v.  Meek,  6  Lea,  226;  and  see  Williams  v.  Ewing,  31  Ark.  229; 
Stevens  v.  Tucker,  87  Ind.  109.  The  law  implies  a  contract  between  the  sure- 
ties originating  at  the  time  they  executed  the  obligation  by  which  they  be- 
came such,  to  contribute  ratably  toward  discharging  any  liability  which 
they  incur  in  behalf  of  their  principal;  and  in  case  of  the  death  of  either,  tho 
obligation  devolves  upon  his  legal  representatives  the  same  as  any  other  con- 
tract made  by  him,  the  breach  of  which  occurs  after  his  death:  Bradley  v. 
Burwell,  3  Denio,  61;  Johnson  v.  Harvey,  84  N.  Y.  363;  38  Am.  Rep.  515; 
Conover  v.  Hill,  76  111.  342;  and  see  Camp  v.  Bosttcick,  20  Ohio  St.  337;  5 
Am.  Rep.  669;  but  see  c(yiara,  Waiera  v.  Riley,  2  Har.  &  G.  305;  18  Am. 
Dec.  302. 

Costs  and  Expenses  as  MtUterfor  Contribution.  —  As  a  general  rule,  the  right 
of  contribution  does  not  extend  to  any  part  of  the  cost  paid  or  the  expense 
incurred  by  one  of  two  or  more  parties  subject  to  a  joint  liability  in  attempt- 
ing to  defend  himself  against  the  claim,  unless  authorized  by  those  who  are 
jointly  liable:  Knight  v.  Hughes,  3  Car.  &  P.  467;  John  v.  Jones,  16  Ala.  454. 
But  this  rule  does  not  apply  where  the  cost  is  recovered  in  a  judgment 
against  all  the  joint  obligors,  in  which  case  the  cost  has  become  a  common 
burden,  and  each  may  recover  of  the  others  for  the  payment  of  more  than  his 
due  proportion:  Boardman  v.  Paige,  11  N.  H.  431;  Newcomh  v.  CHbson,  127 
Mass.  396.  Thus  if  the  debt  is  not  paid,  and  a  judgment  is  recovered  against 
the  principal  and  his  sureties,  or  against  the  sureties  alone,  and  one  of  them 
pays  it,  he  can  recover  one  half  of  the  costs  of  the  suit  from  his  co-surety. 
The  costs  cannot  be  distinguished  from  the  debt,  and  every  equitable  princi- 
ple which  entitles  a  surety  to  contribution  from  his  co-surety  for  the  one 
applies  equally  to  the  other:  Davis  v.  Em^son,  17  Me.  64;  Brigga  v.  Boyd, 
37  Vt.  534.  And  one  surety  paying  the  whole  obligation  after  judgment 
may  compel  contribution  from  his  co-surety  for  the  costs,  although  the  lat- 
ter was  not  served  with  process:  Van  Winkle  v.  Johnson,  11  Or.  469;  50  Am. 
Bep.  495.  And  it  is  further  held  that  a  surety  may  not  only  recover  of  hit 
co-surety  a  proportionate  share  of  his  costs,  but  also' the  expenses  incurred 
in  defending  a  suit,  where  the  defense  set  up  was  reasonable,  hopeful,  and 
prudent:  FletcJixr  v.  Jackson,  23  Vt.  581;  56  Am.  Dec.  98;  WagenseUer  v. 
Prettyman,  7  111.  App.  197;  Downer  v.  Baxter,  30  Vt.  472;  compare  Comegyt 
V.  Staie  Bank,  6  Ind.  357.  But  suits  against  a  co-surety  for  costs,  like  many 
other  suits  in  equity,  depend  to  a  great  extent  upon  the  circumstances  of  the 
particular  case,  and  considerations  of  right  and  justice,  as  applicable  to  the 
facts,  are  the  controlling  principle  in  determining  the  result:  Van  Winkle  v. 
Johnson,  11  Or.  469;  50  Am.  Rep.  495. 

Apportionment  of  Contribution  among  Co-sureties.  — If  all  the.sureties  are  sol- 
vent, each  is  liable  for  his  share  of  the  sum  advanced  by  one  to  relieve  them 
all  of  the  common  burden:  Preston  v.  Preston,  4  Gratt.  88;  47  Am.  Dec.  717. 
But  as  a  general  rule,  if  there  are  several  sureties,  and  one  is  insolvent,  and 
another  pays  the  debt,  he  can  at  law  recover  no  nu>re  than  an  aliquot  part 
of  the  debt,  regard  being  had  to  the  whole  number  of  oo-vnreties,  solvent  and 
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insolvent:  Samuel  v.  Zachery,  4  Ired.  377;  Powell  v.  MaOhis,  4  Id.  8.1;  40  Am. 
Dec.  427;  Dodd  v.  Winn,  27  Mo.  501;  StotAoff  v.  Dunham,  19  N.  J.  L.  181; 
Brown  v.  Lee,  6  Barn.  &  C.  C97;  9  Dowl.  &  R.  700;  Batard  v.  /Tauya,  2  EL 
&  B.  287;  Cowellv.  Edwards,  2  Bos.  &  P.  268.  The  rule  in  equity  is,  however, 
more  just  and  reasonable,  and  where  one  of  several  sureties  pays  a  debt  for 
which  all  are  liable,  and  one  is  insolvent,  the  paying  surety  may,  in  equity, 
compel  the  solvent  sureties  to  contribute  pro  rata  according  to  the  number  of 
Buch  solvent  sureties:  Bell  v.  Jasper,  2  Ired.  Eq.  597;  CoucJi  v.  Terry,  12  Ala. 
225;  Tarr  v.  Ravenaerqft,  12  Gratt.  642,  652;  Young  v.  Lyons,  8  Gill,  162; 
Burroughs  v.  LoU,  19  Cal.  125;  Hayden  v.  Thrasher,  18  Fla.  795;  Stewart  v. 
Goulden,  52  Mich.  143;  Acera  v.  Curtis,  68  Tex.  423;  North  v.  Brace,  30  Conn. 
60,  72;  Mayor  of  Burunch  v.  Murray,  7  De  Gex,  M.  4  G.  497.  Thus  if  there 
are  three  sureties,  and  all  of  them  are  solvent,  and  one  pays  the  debt,  each  of 
the  others  will  be  liable  to  him  for  one  third  of  the  amount  only;  but  if  ono 
of  them  is  insolvent,  the  other  will  be  liable  for  one  half:  Dodd  v.  Winti,  27 
Mo.  501.  And  it  is  held  in  some  of  the  states  that  the  insolvency  of  one  or 
more  of  the  co-sureties  is  regarded  in  actions  at  law  for  contribution,  and 
that  the  share  to  be  recovered  by  one  who  has  paid  the  whole  debt  is  to  be 
determined  by  the  number  of  solvent  sureties,  as  in  equity:  Henderson  v. 
McDuffee,  5  N.  H.  38;  20  Am.  Dec.  557;  Liddell  v.  Wiswell,  59  Vt.  366; 
Easterly  v.  Barber,  3  Thomp.  &  C  421,  And  it  has  been  held  that  removal 
from  the  state  is  for  this  purpose  equivalent  to  insolvency:  Boardman  v. 
Paige,  UN.  H.  431;  and  see  Stewart  v.  Ooulden,  52  Mich.  143. 

If  sureties  are  bound  for  the  same  thing,  but  there  are  several  distinct  obli* 
gations  with  different  penalties,  contribution  between  the  sureties  is  in  pro* 
portion  to  the  penalties  of  the  obligations  resx>ectively  signed  by  them: 
Armitage  v.  Pulver,  37  N.  Y.  494.  Compare  Young  v.  Shunk,  30  Minn.  503; 
Burnett  v.  Millsaps,  59  Miss.  333.  A  surety  having  paid  the  debt  in  prop* 
erty,  he  has  no  claim  on  the  principal  or  on  a  co<snrety  for  the  value  of  the 
property,  but  only  for  the  amount  of  the  debt:  Hickman  v.  McCurdy,!  J.  J. 
Marsh.  558.  So  if  he  has  paid  in  depreciated  paper,  he  is  entitled  to  re* 
muneration  only  to  the  extent  of  the  value  he  actually  paid:  Crazier  v.  Chray* 
ton,  4  Id.  517;  but  interest  may  be  added:  Mile»  v.  Bacon,  4  Id.  463;  Ed' 
monds  v.  Shedhan,  47  Tex.  443.  If  one  surety  buys  in  the  common  debt  for 
less  than  its  nominal  amount,  he  can  only  claim  contribution  of  a  co-surety 
for  the  amount  actually  paid  by  him:  Tarr  v.  Bavenscro/t,  12  Gratt.  642; 
Sinclair  v.  Redington,  56  N.  H.  146;  and  see  Blow  v.  Maynard,  2  Leigh,  29. 
And  a  paying  surety  can  recover  no  c&ore  of  a  co-surety  than  his  proportion, 
although  the  latter  be  indemnified  by  the  principal  against  the  whole  debt, 
unless  he  has  undertaken  to  pay  it  at  all  events:  Taylor  v.  Savage,  12  Mass.  98. 
See  HinadiU  v.  Murray,  6  Vt.  136.  When  by  the  conduct  of  the  creditor  a 
<;o-surety  has  been  released  from  liability,  another  co-surety  will  be  held  ex- 
onerated only  as  to  so  much  of  the  original  debt  as  the  one  so  discharged 
could  have  been  compelled  to  pay:  Morgan  v.  Smith,  70  N.  Y.  537. 

Remedies  for  the  Recovery  of  Contribution.  —  Originally,  the  appropriate 
remedy  of  a  surety  who  had  paid  the  debt  to  recover  contribution  from  his  co* 
sureties  was  by  proceedings  in  equity:  Powell  v.  Matthis,  4  Ired.  83;  40  Am. 
Dec.  427;  Couch  v.  Terry,  12  Ala.  225;  Brown  v.  Lee,  6  Barn.  &  C.  697.  But 
courts  of  law  afterwards  assumed  jurisdiction  in  the  matter,  and  it  has  been 
long  settled  that  if  one  surety  pays  the  whole  debt,  or  more  than  his  part, 
he  has  a  right  to  recover  at  law  a  contribution  against  his  co-surety:  Cowell 
▼.  Edwards,  2  Bos.  &  P.  268;  Blake  v.  Cole,  22  Pick.  97;  Baehelder  v.  Fishe, 
17  Mass.  468;  Foster  v.  Johnson,  5  Vt.  60;  Jeffries  v.  Ferguson,  86  Mo.  244. 
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And  it  has  been  held  that  the  right  of  action  in  such  cases  arises  out  of  a  con- 
tract implied  in  law  to  contribute  among  the  sureties  a  ratable  proportion  of 
the  amount  for  which  all  are  liable:  Bagott  v.  Mullen,  32  Ind.  332;  2  Am. 
Rep.  351.  The  equitable  obligation  to  contribute  having  been  established, 
the  law  raises  an  implied  assumpsit  on  the  part  of  the  co-surety  to  pay  his 
share  of  th^  loss  resulting  from  a  concurrent  liability  to  pay  a  common  debt: 
Russell  V.  Failor,  1  Ohio  St.  327;  59  Am.  Dec.  631;  Camp  v.  Bostioick,  20 
Ohio  St.  337;  5  Am.  Rep.  669;  Liddell  v.  Wimell,  59  Vt.  365;  Mason  v.  Lord, 
20  Pick.  447.  The  remedy  existing  at  law  for  enforcing  contribution  from 
Co-sureties  is  usually  resorted  to  when  the  case  is  not  complicated,  and  such 
remedy  does  not  affect  the  more  extensive  and  efficient  jurisdiction  of  a  court 
of  equity:  Couch  v.  Terry,  12  Ala.  225;  so  that  a  surety  who  has  paid  his 
share  of  the  principal's  debt  may  sue  in  equity  to  enforce  contribution  from 
his  co-sureties,  although  he  also  has  a  remedy  at  law:  Handley  v.  Hejiin,  84 
Id.  600;  Broughton  v.  Wimberly,  65  Id.  619.  And  where  the  remedy  at  law 
has  been  conferred  by  statute,  equity  still  retains  concurrent  jurisdiction: 
Carrington  v.  Carson,  Cam.  &  N.  216;  and  see  Lansdale  v.  Cox,  7  T.  B.  Mon. 
405;  January  V.  January,  7  Id.  544;  18  Am.  Dec.  211;  Mitchell  v.  Sproul,  5 
J.  J.  Marsh.  270.  In  some  of  the  states  a  summary  remedy  for  enforcing 
contribution  between  co-sureties  is  given  by  statute:  See  Rutherford  v.  SmitJi, 
27  Ala.  417;  Owen  v.  Owen,  3  Humph.  325;  Riley  v.  Rliea,  5  Lea,  115;  Burke 
V.  Mutch,  66  Ala.  568. 

Parties  to  Suit  or  Action  for  Contribution.  — If  several  are  sureties,  and  all 
bat  one  pays  the  debt  for  which  all  became  liable,  the  paying  sureties  may 
maintain  a  joint  action  for  contribution  against  the  one  who  failed  to  pay  his 
proportion,  provided  they  jointly  paid  the  money:  Dussol  v.  Brugtuere,  50 
Cal.  456.  But  where  several  sureties  pay  the  debt,  and  there  is  no  evidence 
of  a  partnership  or  joint  interest,  or  of  payment  from  a  joiut  fund,  the  pre- 
sumption of  law  is  that  each  paid  his  proportion,  and  a  joint  action  cannot  be 
maintained:  Lwibard  v.  Cobb,  14  Me.  222;  PrescoU  v.  Newell,  30  Vt.  82. 
Compare  Clapp  v.  Rice,  15  Gray,  557,  77  Am.  Dec.  387,  holding  that  sureties 
may  join  in  an  action  to  recover  from  a  co-surety  the  amount  paid  for  his 
benefit,  when,  each  being  liable  for  the  full  amount,  they  joined  in  ma!:ing 
the  payment  by  a  contribution  agreed  on  among  themselves  for  that  purpose; 
and  see  Hadsell  v.  Hancock,  3  Gray,  526.  At  law,  a  surety  cannot  maintain 
a  joint  action  against  his  co-sureties  to  recover  their  share  of  the  liability,  but 
each  must  be  sued  separately  for  his  own  liability:  Powell  \.  Maithis,  4  Ired. 
83;  40  Am.  Dec.  427.  In  equity,  all  parties  whose  rights  are  affected  should 
be  joined:  See  Rainey  v,  Yarborough,  2  Ired.  Eq.  249;  Fletcher  v.  Jackson,  23 
Vt.  581;  56  Am.  Dec.  98;  but  an  insolvent  principal  and  insolvent  co-sureties 
are  not  necessary  parties:  Johnson  v.  Vaughn,  65  111.  425;  and  if  some  of  the 
co-sureties  are  without  the  jurisdiction  of  the  court,  the  plaintiff,  by  stating 
that  fact  in  his  bill,  may  proceed  against  those  within  its  jurisdiction:  Jone* 
V.  Blanton,  6  Ired.  Eq.  115;  51  Am.  Dec.  415;  Cunierr.  Baker,  51  N.  H. 
613. 

Matters  of  D^ense  in  Suit  or  Action  for  Contribution  Oenerally.  —  The 
right  to  contribution  among  sureties  rests  in  natural  equity,  and  if  a 
party  seeks  to  recover  upon  principles  of  natural  equity,  the  defendant  may 
plead  the  same  in  his  defense:  Dennis  v.  Gillespie,  24  Miss.  581;  and  see 
Wella  v.  Miller,  66  N.  Y.  255;  Preston  v.  Preston,  4  Gratt.  88;  47  Am.  Dec. 
717.  The  real  relations  of  the  parties  may  therefore  be  proved  for  the  pur> 
pose  of  establishing  a  defense:  Crosby  v.  Wyatt,  23  Me.  156;  Clapp  v.  RtcCf 
13  Gray,  403;  74  Am.  Dec.  639;  Paulin  v.  Kaighn,  27  N.  J.  L.  503.     It  i* 
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held  that  a  co-snrety  sned  for  contribntion  may  set  off  a  debt  due  him  from 
the  plaintiff:  Long  v.  Bamett,  3  Ired.  Eq.  631 ;  and  that  it  is  a  good  defense 
to  show  that  the  plaintiff  was  indtibted  to  the  principal  debtor  in  a  greater 
sum  than  he  paid  as  surety:  Bezaxll  v.  White,  13  Ala.  422.  But  see  O'Blertia 
V.  Karinrf,  57  N.  Y.  649,  holding  that  in  an  action  by  a  surety  against  hia 
co-surety  for  contribution  the  latter  cannot  defend  by  setting  up,  by  way  of 
counterclaim,  recoupment,  or  setoff,  a  cause  of  action  existing  in  favor  of 
the  principal  against  the  plaintiff. 

A  promise  by  the  surety  suing  for  contribution  to  hold  his  co-surety  harm- 
less is  a  defense:  Blake  v.  Cote,  22  Pick.  97;  Apgar  v.  IJiler,  24  N.  J.  L.  812; 
so  a  release  or  abandonment  of  security  is  a  defense  pro  tanto:  Taylor  v. 
Morrison,  26  Ala.  728;  62  Am.  Dec.  747;  Roberta  v.  Sayre,  6  T.  B.  Mon.  188. 
So  a  surety  is  not  bound  by  a  judgment  recovered  against  his  co-surety  if  ha 
had  no  notice  of  the  suit,  and  he  may  show  in  a  suit  for  contribution  any 
legal  defense  which  he  might  have  pleaded  in  bar  of  a  suit  against  him  upon 
the  obligation:  Brigga  v.  Boyd,  37  Vt.  534;  and  see  Lowndea  v.  Pinckney,  1 
Rich.  Eq.  155;  but  he  cannot  show  either  a  total  or  partial  failure  of  con- 
sideration as  between  the  original  parties:  Brigga  v.  Boyd,  37  Vt.  634;  Cave 
V.  Bwns,  6  Ala.  780.  A  surety  on  an  ofBcial  bond  who  aids  the  principal  in 
a  breach  thereof  cannot  recover  contribution  from  a  co-surety  for  the  conse- 
quent damages:  Scojield  v.  Oaskill,  60  Ga.  277;  Healey  v.  Scojield,  60  Id.  450. 
If  one  of  two  sureties  pays  the  judgment  against  their  principal,  takes  out 
execution  thereon,  procures  a  sale  of  the  principal's  property,  becomes  a 
purchaser  of  it  at  nominal  prices,  and  then  sues  hia  co-surety  for  contribu- 
tion, the  latter  may  show  that  the  property  so  purchased  was  fairly  worth 
enough  to  satisfy  the  judgment:  Sandera  v.   Weelburg,  107  Ind.  266. 

As  a  general  proposition,  a  prima  fade  case  for  contribution  is  made  out 
when  it  is  shown  that  one  of  two  joint  debtors  had  paid  more  than  a  moiety 
of  the  debt,  and  facts  which  rebut  the  presumed  equity  to  contribute  should 
be  set  up  by  way  of  defense,  and  need  not  be  negatived  in  a  complaint  for 
contribution:  Oaster  v.  Waggoner,  26  Ohio  St.  450;  and  compare  Hiehbom  v. 
Fletcher,  66  Me.  210;  22  Am.  Rep.  562;  Newcmib  v.  Oibaon,  127  Mass.  398; 

Wells  V.  Miller,  66  N.  Y.  258.  See,  as  to  the  sufficiency  of  a  complaint  by 
a  surety  to  recover  contribution  from  the  estate  of  his  co-surety,  deceased. 

Van  Demark  v.  Van  Demarh,  13  How.  Pr.  372. 

When  Statute  of  Limitationa  Bara  Claim  for  Contribution,  —  The  right  ot 
action  between  co-sureties  for  contribution  accrues  when  one  surety  pays 
more  than  his  portion  of  the  liability,  and  the  statute  of  limitations  begins 
to  run  from  that  time,  and  not  from  the  time  the  debt  for  which  they  are 
liable  becomes  due:  Reeves  v.  Pulliam,  7  Baxt.  119;  Cocke  v.  Hoffman,  6  Lea, 
105;  40  Am.  Rep.  23;  Cochran  v.  Walker,  82  Ky.  220;  56  Am.  Rep.  891; 
JRobinaon  v.  Jenninga,  7  Bush,  630;  Prealar  v.  Stalltoorth,  37  Ala.  402;  Single- 
Um  V.  Toumsend,  45  Mo.  379. 
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Pennegar  and  Haney  v.  State. 

187  Teknesseb,  244.  J 

Mabriage  aks  DrvoRCK  —  Mabbiaqe  Valid  where  Celebrated  is,  nr 
General,  Valid  Everywhere.  —  Exceptions  to  or  modificationa  of  the 
general  rule  are,  —  1.  Marriages  which  are  deemed  contrary  to  the  law 
of  nature  as  generally  recognized  in  Christian  countries;  2.  Marriages 
which  the  local  law-making  power  has  declared  shall  not  be  allowed  any 
validity,  either  in  express  terms  or  by  necessary  implication. 

Marriage  and  Divorce  —  Conflict  of  Laws.  —  Where  statutory  prohibi- 
tion in  respect  to  marriage  relates  to  form,  ceremony,  and  qualification 
merely,  compliance  with  the  law  of  the  place  of  marriage  is  sufficient, 
and  the  validity  of  the  marriage  will  be  recognized,  not  only  in  other 
states  generally,  but  in  the  state  of  the  domicile  of  the  parties,  even 
where  they  have  loft  their  own  state  to  marry  elsewhere,  for  the  purpose 
of  avoiding  the  laws  of  their  domicile. 

Marriage  and  Divorcb — Invaliditt  of  Marriage  Celebrated  in  An- 
other State.  —  Under  Tennessee  statute  (Milliken  and  Ventrees's  Code, 
sec.  3332),  a  marriage  between  the  guilty  husband  or  wife,  after  a 
divorce  for  adultery,  and  the  person  with  whom  the  crime  was  com- 
mitted, is  prohibited  during  the  life  of  the  former  consort;  and  if  the 
contracting  parties  in  such  case,  being  citizens  and  residents  of  Tennes- 
see, withdraw  temporarily  to  another  state,  and  there  marry,  for  the 
purpose  and  with  the  intent  of  avoiding  the  statute  in  question,  enacted 
in  pursuance  of  a  settled  policy  of  the  state,  in  the  interest  of  public 
morals,  peace,  and  good  order  of  society,  such  marriage  is  void  in  Ten- 
nessee, though  valid  in  the  state  where  celebrated. 

Webh  and  Avant,  for  the  plaintiffs  in  error. 
G.  W,  Pickle,  attorney-general^  for  the  state. 

.FoLKEs,  J.  The  defendants  were  indicted  for  lewdness, 
tried  and  convicted,  and  have  appealed  in  error  to  this  court. 

The  record  discloses  the  following  facts:  E.  N.  Haney  was 
divorced  from  her  husband,  John  Haney,  by  a  decree, of  the 
circuit  court  of  De  Kalb  County,  upon  the  petition  of  the  hus- 
band charging  her  with  adultery  with  William  Pennegar. 
The  decree  adjudged  the  charge  fully  proven,  and  the  divorce 
was  granted  the  husband  solely  upon  such  charge. 

The  divorced  wife  and  the  partner  in  her  guilt,  shortly  after 
the  divorce,  went  to  Jackson  County,  state  of  Alabama,  where 
they  were  married  to  each  other,  and  on  the  next  day  after 
their  marriage,  returned  to  De  Kalb  County,  in  this  state,  the 
place  of  their  former  and  present  residence,  where  they  have 
been  living  and  cohabiting  openly  and  publicly  as  man  and 
wife,  all  within  twelve  months  before  the  indictment  found 
In  this  case,  the  divorced  husband,  John  Haney,  still  living. 

Section  3332  of  Milliken  and  Ventrees's  Code  enacts:  "When 
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a  marriage  is  absolutely  annulled,  the  parties  shall  severally 
be  at  liberty  to  marry  again;  but  a  defendant  who  has  been 
guilty  of  adultery  shall  not  marry  the  person  with  whom  the 
crime  was  committed  during  the  life  of  the  former  husband  or 
wife." 

The  marriage,  being  prohibited  by  statute,  is  void  if  solem- 
nized in  this  state:  Bishop  on  Marriage  and  Divorce,  sees.  46, 
223;  Carter  v.  Montgomery,  2  Tenn.  Ch.  225;  Owen  v.  Bracket, 
7  Lea,  448. 

In  the  last  case  cited,  this  court  held  the  woman  was  not 
entitled  to  homestead  where  the  marriage  was  had  in  this 
state  in  violation  of  the  statute  quoted  above. 

It  is  admitted  that  there  is  nothing  in  the  laws  of  Alabama 
prohibiting  the  guilty  divorced  party  from  marrying  the 
paramour. 

The  question,  therefore,  presented  in  this  record  is,  whether 
citizens  of  this  state,  prohibited  by  the  statute  referred  to  from 
marrying,  can,  by  crossing  over  into  a  sister  state,  where  such 
marriages  are  not  inhibited,  claim  the  benefit  of  the  marriage 
there  contracted  when  they  return  at  once  to  this  state,  having 
left  it  for  the  manifest  purpose  of  evading  our  statute. 

The  question  is  of  first  impression  in  this  state,  and  one 
not  free  from  difl&culty,  by  reason  of  certain  well-established 
principles,  universally  recognized  in  the  law  of  marriage, 
which  apparently  would  sustain  such  marriage,  chief  of  which 
is  that  which  says  "a  marriage  valid  where  solemnized  is 
valid  everywhere."  Adjudged  cases  are  to  be  found  which, 
under  the  supposed  application  of  this  rule,  have  sustained 
marriages  identical  with  the  one  at  bar  in  all  of  its  essential 
facts,  while  others  of  equal  respectability  have  reached  a  dif- 
ferent result,  to  some  or  both  of  which  we  will  refer  later  on. 

Before  doing  so,  let  us  see  what  are  the  general  principles 
controlling  in  cases  of  this  character.  Marriage  is  an  institu- 
tion recognized  and  governed,  to  a  large  degree,  by  interna- 
tional law  prevailing  in  all  countries,  and  constituting  an 
essential  element  in  all  earthly  society. 

The  well-being  of  society,  as  it  concerns  the  relation  of  the 
sexes,  the  legitimacy  of  ofilspring,  and  the  disposition  of  prop- 
erty, alike  demand  that  one  state  or  nation  shall  recognize  the 
validity  of  marriage  had  in  other  states  or  nations,  according 
to  the  laws  of  the  latter,  unless  some  positive  statute  or  pro- 
nounced  public  policy  of  the  particular  state  demanda  oUmt* 
wiM. 
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It  may  be  said,  therefore,  to  be  a  rule  of  universal  recogni- 
tion in  all  civilized  countries  that,  in  general,  a  marriage  valid 
where  celebrated  is  valid  everywhere.  We  say  "in  general," 
because  there  are  -exceptions  to  the  rule  as  well  established  a» 
the  rule  itself. 

These  exceptions  or  modifications  of  the  general  rule  may 
be  classified  as  follows:  1.  Marriages  which  are  deemed  con- 
trary to  the  law  of  nature  as  generally  recognized  in  Christian 
countries;  2.  Marriages  which  the  local  law-making  power  has 
declared  shall  not  be  allowed  any  validity,  either  in  express 
terms  or  by  necessary  implication. 

To  the  first  class  belong  those  which  involve  polygamy  and 
incest;  and  in  the  sense  in  which  the  term  "incest"  is  used  is 
embraced  only  such  marriages  as  are  incestuous  according  to 
the  generally  accepted  opinion  of  Christendom,  which  relates 
only  to  persons  in  direct  line  of  consanguinity  and  brothers 
and  sisters. 

The  second  class — i.  e.,  those  prohibited  in  terms  by  the 
statute — presents  diflBculties  that  are  not  always  easy  of  solu- 
tion, and  have  led  to  conflicting  decisions.  This  class  may 
be  subdivided  into  two  classes:  1.  Where  the  statutory  pro- 
hibition relates  to  form,  ceremony,  and  qualification,  it  is  held 
that  compliance  with  the  law  of  the  place  of  marriage  is  suffi- 
cient, and  its  validity  will  be  recognized,  not  only  in  other 
states  generally,  but  in  the  state  of  the  domicile  of  the  parties, 
even  where  they  have  left  their  own  state  to  marry  elsewhere 
for  the  purpose  of  avoiding  the  laws  of  their  domicile.  In- 
stead of  being  called  a  subdivision  of  the  second  class  of 
exceptions,  it  would  be  more  accurate  to  say  that  it  is  an 
exception  to  the  exception,  and  falls  within  the  operation  of 
the  general  rule  first  announced  of  "valid  where  performed, 
valid  everywhere." 

To  the  second  subdivision  of  the  second  class  of  exceptions 
belong  cases  which,  prohibited  by  statute,  may  or  may  not 
embody  distinctive  state  policy  as  affecting  the  morals  or  good 
order  of  society. 

It  is  not  always  easy  to  determine  what  is  a  positive  state 
policy.  It  will  not  do  to  say  that  every  provision  of  a  statute 
prohibiting  marriage  under  certain  circumstances,  or  between 
certain  parties,  is  indicative  of  a  state  policy  in  the  sense  in 
which  it  is  used  in  this  connection.  To  so  hold  would  be  to 
overturn  this  most  solemn  relation,  involving  legitimacy  of 
oflFspring,  homestead,  dower,  and  the  rights  of  property,  in  the 


Dec.  1888.]     Pennegab  and  Haney  v.  State.  651 

face  of  the  conclusions  of  approved  text-writers,  and  the  con- 
currence of  the  adjudications  in  numerous  cases,  relating  not 
only  to  forms  or  ceremonies  and  qualifications  of  the  par- 
ties, but  also  to  prohibited  degrees  of  relationship  not  incest- 
uous in  the  common  opinion  of  Christian  countries,  and 
relating  to  marriages  between  persons  of  different  race  and 
color. 

Each  state  or  nation  has  ultimately  to  determine  for  itself 
what  statutory  inhibitions  are  by  it  intended  to  be  imperative, 
as  indicative  of  the  decided  policy  of  the  state  concerning  the 
morals  and  good  order  of  society  to  that  degree  which  will 
render  it  proper  to  disregard  the  jus  gentium  of  "  valid  where 
solemnized,  valid  everywhere." 

The  legislature  has,  beyond  all  possible  question,  the  power 
to  enact  what  marriages  shall  be  void  in  its  own  state,  not- 
withstanding their  validity  in  the  state  where  celebrated, 
wliether  contracted  between  parties  who  were  in  good  faith 
domiciled  in  the  state  where  the  ceremony  was  performed  or 
between  parties  who  left  the  state  of  domicile  for  the  purpose 
of  avoiding  its  statute,  when  they  come  or  return  to  the  state; 
and  some  of  the  states  have  in  terms  legislated  on  the  subject. 

Where,  however,  the  legislature,  as  in  our  own  state,  has 
not  deemed  it  proper  or  necessary  to  provide  in  terms  what 
shall  be  the  fate  of  a  marriage  valid  where  performed,  but 
has,  in  the  particular  case,  contented  itself  with  merely  pro- 
hibiting such  marriages,  the  duty  is  devolved  upon  the  courts 
of  determining,  from  such  legislation  as  is  before  it,  whether 
the  marriage  in  the  other  state  is  valid  or  void  when  the  par- 
ties come  into  this  state. 

If,  as  we  have  seen,  the  statutory  inhibition  relates  to 
matters  of  form  or  ceremony,  and  in  some  respects  to  qualifi- 
cation of  the  parties,  the  courts  would  hold  such  marriage 
valid  here;  but  if  the  statutory  prohibition  is  expressive  of  a 
decided  state  policy  as  a  matter  of  morals,  the  courts  must 
adjudge  the  marriage  void  here,  as  contra  bonos  mores. 

Thus  in  State  v.  Bellj  7  Baxt.  9,  32  Am.  Rep.  549.  this  court 
held  that  a  marriage  between  a  white  person  and  a  negro, 
valid  in  Mississippi,  where  celebrated,  was  void  here,  in  a  case 
where  the  parties  were  domiciled  in  Mississippi  at  the  time  of 
the  marriage. 

This  case  is  distinguishable  from  the  case  at  bar,  not  only 
by  reason  of  the  domicile  in  Mississippi,  but  also  in  that  we 
have  a  highly  penal  statute  on  the  subject  of  marriages  be- 
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tween  whites  and  blacks,  passed  in  1870  in  amendment  of  the 
act  which  prohibited  such  marriages  theretofore,  and  by  the 
very  pronounced  convictions  of  the  people  of  this  state  as  to 
the  demoralization  and  debauchery  involved  in  such  alli- 
ances. 

The  decision  in  the  above  case  is  so  manifestly  in  keeping 
with  sound  principles  now  well  established  that  it  need  not  be 
here  fortified  by  citation  of  authority.  But  we  pause  to  call 
attention  to  a  case  relied  on  by  counsel  for  defendants,  hold- 
ing not  only  that  such  a  marriage  solemnized  in  Rhode  Island 
(where  it  was  legal)  between  persons  domiciled  there  would 
be  valid  in  Massachusetts,  but  that  it  was  valid  in  the  latter 
state  where  the  parties  had  left  Massachusetts,  and  gone  into 
Rhode  Island,  for  the  express  purpose  of  evading  the  Massa- 
chusetts law  prohibiting  such  marriage,  and  returned  to  Mas- 
uachusetts:  Medway  v.  Needham,  16  Mass.  157j  8  Am.  Dec. 
131. 

This  was  certainly  carrying  the  doctrine  of  "valid  where 
performed,  valid  everywhere,"  to  an  extreme  limit.  The  case 
has  been  much  criticised,  —  more  so,  indeed,  than  it  deserves, 
as  it  seems  to  us;  for  while  to  our  mind  the  result  is  startling, 
it  is  not  out  of  harmony  in  its  argument  with  the  principles 
we  have  stated.  The  learned  judge,  delivering  the  opinion,  in 
speaking  of  the  exception  to  the  general  rule,  says.  "Motives' 
of  policy  may  likewise  be  admitted  into  consideration  of 
the  extent  to  which  this  exception  is  to  be  allowed  to  oper- 
ate. If  without  any  restriction,  then  it  might  be  that  in- 
cestuous marriages  might  be  contracted  between  citizens  of 
a  state  where  they  were  held  unlawful  and  void,  in  countries 
where  they  were  not  prohibited,  and  the  parties  return  to  live 
in  defiance  of  the  religion  and  laws  of  their  own  country.  But 
it  is  not  to  be  inferred  from  a  toleration  of  marriages  which 
are  prohibited  merely  on  account  of  political  expediency,  that 
others  which  would  tend  to  outrage  the  principles  and  feel- 
ings of  all  civilized  nations  would  be  countenanced." 

So  that  the  diflerence  between  this  case  and  State  v.  Betl, 
£upra,  is  a  difierence  in  "motives  of  policy"  and  ideas  of 
"political  expediency."  We  do  not  think,  therefore,  that  the 
case  is  open  to  the  criticism  passed  upon  it  by  the  lord  chan- 
cellor in  Brook  v.  Brook,  9  H.  L.  Cas.  193,  which  case  is  itself, 
with  equal  propriety,  criticised  by  Gray,  C.  J.,  in  Common' 
wealth  V.  Lane,  113  Mass.  458,  18  Am.  Rep.  609,  which  con- 
tains a  very  able  and  elaborate  review  of  the  subject  underj 
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consideration.  Though  unable  to  concur  in  some  of  the  argu- 
ments, and  especially  with  the  dictum  that  "a  marriage  which 
is  prohibited  here  by  statute,  because  contrary  to  the  policy  of 
our  laws,  is  yet  valid  if  celebrated  elsewhere  according  to  the 
law  of  the  place,  even  if  the  parties  are  citizens  and  residenta 
of  this  commonwealth,  and  have  gone  abroad  for  the  purpose  of 
evading  our  laws,  unless  the  legislature  has  clearly  enacted  that 
such  marriages  out  of  the  state  shall  have  no  validity  here" 

Of  course  we  refer  to  so  much  of  the  above  as  we  have  ital- 
icized, for  it  is  the  purest  dictum,  it  being  a  case  where  there 
was  no  proof  of  an  intent  to  evade  the  laws  of  Massachusetts, 
as  is  shown  by  the  judge  himself,  who  concludes  his  opinion  aa 
follows:  "Upon  th?  principles  and  authorities  stated  in  the 
earlier  part  of  this  opinion,  it  certainly  cannot  invalidate  a 
subsequent  marriage  in  another  state  according  to  its  laws,  at 
least  without  proof  that  the  parties  went  into  that  state,  and 
were  married  there  with  the  intent  to  evade  the  provisions 
of  the  statutes  of  this  commonwealth.  No  such  intent  being 
shown  in  this  case,  we  need  not  consider  its  effect,  if  proved^ 
nor  whether  the  indictment  was  in  due  form." 

This  case  being  an  indictment  for  polygamy,  where  a  wife^ 
having  obtained  a  divorce  on  account  of  the  husband's  adul- 
tery (in  which  case  he  was  prohibited  from  marrying  again 
without  leave  of  the  court),  the  husband  married  another 
woman  in  another  state,  without  proof  that  the  second  wife 
ever  resided  in  Massachusetts  prior  to  her  marriage,  and  with- 
out proof  of  a  purposed  evasion  of  the  Massachusetts  law. 

Recurring  for  a  moment  to  the  case  of  Medway  v.  Needhamy 
supra,  it  may  well  be  that,  recognizing  and  applying  the  same 
general  principles,  the  courts  in  different  states  may  reach 
different  results  in  the  same  class  of  cases,  according  as  the 
general  and  tixed  sentiment  of  the  public  in  the  respective 
states  may  differ  in  matters  of  public  policy,  and  if  not  of 
"political  expediency." 

What  might  be  deemed  a  mere  regulation  in  one  state  might 
be  regarded  as  a  matter  vitally  affecting  the  morals  and  good 
order  of  society  in  another;  so  that  what  is  pointed  out  as  a 
reproach  to  the  law  by  reason  of  the  conflict  in  the  reported 
cases  from  different  states  and  nations  is  in  fact  evidence  of 
the  universality  of  the  general  principles  recognized  as  funda- 
mental by  all  enlightened  courts,  the  different  results  reached 
being  due  to  the  statutory  enactments  of  the  different  states, 
as  construed  by  courts  thereof,  who  interpret  the  meaning^ 
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intent,  and  scope  of  each  particular  statute  on  the  eubject  of 
tnarriage  in  the  light  of  the  known  policy  of  the  state,  de- 
viating from  the  general  principles  of  the  international  law  of 
marriage  only  so  far  as  they  are  constrained  to  do  so  by  the 
terms  of  legislative  enactments,  or  by  the  manifest  and  dis- 
tinctive policy  of  the  state  as  understood  by  the  courts. 

Now,  believing  as  we  do  that  the  statute  in  question  which 
we  are  called  upon  to  construe  in  the  case  at  bar  is  expressive 
of  a  decided  state  policy  not  to  permit  the  sensibilities  of  the 
innocent  and  injured  husband  or  wife  who  has  been  driven 
by  the  adultery  of  his  or  her  consort  to  the  necessity  of  ob- 
taining a  divorce  to  be  wounded,  nor  the  public  decency  to 
be  affronted  by  being  forced  to  witness  the  continued  cohabi- 
tation of  the  adulterous  pair,  even  under  the  guise  of  a  subse- 
quent marriage  performed  in  another  state  for  the  purpose  of 
evading  our  statute,  and  believing  that  the  moral  sense  of  the 
community  is  shocked  and  outraged  by  such  an  exhibition, 
we  will  not  allow  such  parties  to  shield  themselves  behind  a 
general  rule  of  the  law  of  marriage,  the  wisdom  and  perpetuity 
of  which  depends  as  much  upon  the  judicious  exceptions 
thereto  as  upon  the  inherent  right  of  the  rule  itself. 

After  what  has  been  already  said  in  the  earlier  part  of  this 
opinion,  it  is  doubtless  unnecessary  to  say  that,  in  reaching 
the  conclusion  just  announced,  we  do  not  intend  in  the  slight- 
est degree  to  encroach  upon  the  principle  which  recognizes  as 
valid  marriages  had  in  other  states,  where  the  parties  have 
gone  to  such  other  states  for  the  purpose  of  avoiding  our  own 
laws  in  matters  of  form,  ceremony,  or  qualification  merely; 
but  confining  ourselves  to  the  facts  of  this  case,  we  hold  that 
where  citizens  of  this  state  withdraw  temporarily  to  another 
«tate,  and  there  marry,  for  the  purpose  and  with  the  intent  of 
avoiding  the  statute  in  question  passed  in  pursuance  of  a  deter- 
mined policy  of  the  state  in  the  interest  of  public  morals,  peace, 
and  good  order  of  society,  such  parties,  upon  their  return  to 
this  state,  and  cohabiting  as  man  and  wife,  are  liable  to  indict- 
ment in  the  courts  of  this  state  for  lewdness. 

The  case  of  Dickson  v.  Dickson,  1  Yerg.  110,  24  Am.  Dec. 
444,  has  no  concern  with  the  point  adjudged  in  the  case  at 
bar.  That  case  merely  decides  that  a  person  divorced  in  Ken- 
tucky for  adultery,  and  not  by  the  laws  of  that  state  permitted 
to  marry  again,  might  contract  a  valid  marriage  in  this  state 
prior  to  the  act  of  1835,  which  for  the  first  time  prohibited 
«uch  marriages;  and  having  come  to  this  state  in  good  faith,^ 
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ciarried,  and  continued  to  reside  here  up  to  the  time  of  her 
husband's  death,  she  was  held  entitled  to  dower.  The  only 
instruction  to  be  drawn  from  this  case  is,  that  notwithstand- 
ing our  statute,  these  parties  might  have  contracted  a  mar- 
riage in  Alabama,  where  there  is  no  similar  statute,  had  they 
removed  there  in  good  faith,  which  would  be  valid  in  that 
state. 

Putnam  v.  Putnam,  8  Pick.  433,  is  a  case  deciding  directly 
contrary  to  the  conclusion  we  have  reached,  and  the  facts  in 
that  case  were  identical  with  this.  It  is  extremely  brief,  Ie 
unsatisfactory  to  us  from  every  point  of  view,  and  is  predi- 
cated entirely  upon  the  case  of  Medway  v.  Needham,  16  Mass. 
157,  8  Am.  Dec.  131,  decided  ten  years  before,  which  the  court 
said  was  "binding  upon  it  and  the  community  until  the  legis- 
lature shall  see  fit  to  alter  it."  While  speaking  of  Medway 
V.  Needham,  supra,  the  opinion  continues:  "The  court  were 
aware  of  all  the  objections  to  the  doctrine  in  that  case,  and 
knew  it  to  be  vexata  qusestio  among  civilians;  but  they  adopted 
the  rule  of  the  law  of  England  on  this  subject,  on  the  same 
ground  it  was  adopted  there,  namely,  the  extreme  danger  and 
difficulty  of  vacating  a  marriage  which  by  the  laws  of  the 
country  where  it  was  entered  into  was  valid." 

It  is  manifest  that  the  effort  to  fortify  Medway  v.  Needham^ 
9upra,  by  assuming  that  it  is  based  on  the  law  of  England, 
must  fail,  if  the  house  of  lords  are  competent  to  testify  as  to 
the  state  of  the  law  in  England  on  the  subject;  for  we  find  that 
in  Brook  v.  Brook,  9  H.  L,  Cas.  219,  the  lord  chancellor,  in 
speaking  of  the  case  of  Medway  v.  Needham,  supra,  as  we  have 
already  seen,  says:  "It  is  entitled  to  but  little  weight,  and  is 
based  upon  decisions  which  relate  to  form  and  ceremony  of 
marriage,"  and  adds:  "If  a  marriage  is  absolutely  prohibited 
in  any  country  as  being  contrary  to  public  policy  and  leading 
to  social  evils,  I  think  that  the  domiciled  inhabitants  in  that 
country  cannot  be  permitted,  by  passing  the  frontier  and  en- 
tering another  state  in  which  the  marriage  is  not  prohibited, 
to  celebrate  a  marriage  forbidden  by  their  own  state,  and  im- 
mediately returning  to  their  own  state,  to  insist  on  their  mar- 
riage being  recognized  as  lawful." 

This  is,  in  our  opinion,  the  true  doctrine,  and  we  have 
quoted  so  much  to  show  that  the  highest  English  court  does 
not  hold  to  the  principle  upon  which  it  is  claimed  by  the 
Massachusetts  court  the  Medway  cas«  is  based.    But,  with  do* 
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deference,  we  must  be  permitted  to  say  that  the  decision  in  the 
case  of  Brook  v.  Brook,  supra,  goes  further  than  we  think  the 
principle  announced  requires,  —  further,  at  least,  than  we  would 
be  inclined  to  go, — when,  as  was  done  in  that  case,  it  was  held 
that,  while  both  were  resident  in  England,  the  man  married 
his  deceased  wife's  sister  in  Denmark,  where  such  marriage 
was  legal,  and  returning  to  England,  the  marriage  was  void 
there,  because  a  marriage  between  parties  so  related  was  con- 
trary to  the  laws  of  England.  Such  a  marriage  would,  we 
think,  not  fall  within  any  of  the  exceptions  to  the  general 
rule.  It  certainly  cannot  be  said  to  be  incestuous  in  the  es- 
timation of  Christendom,  and  it  would  seem  that,  under  the 
policy  of  many  of  the  states  of  this  Union,  such  a  marriage  is 
not  immoral,  nor  tending  to  any  social  evil  affecting  the  wel- 
fare of  society.  But,  after  all,  it  must  be  admitted  that  it 
was  for  that  court  to  determine  whether  or  not  the  law  in- 
fringed was  indicative  of  a  decided  and  essential  public  policy 
in  England;  and  the  courts  of  that  country  would  doubtless 
be  as  slow  to  approve  our  estimate  of  the  public  policy  which 
condemns  the  marriage  of  the  divorced  adulterer  —  since  the 
clause  prohibiting  such  marriages  was,  upon  the  argument  of 
Lord  Palmerston  that  the  guilty  party  was  preserved  from 
ruin  by  such  a  marriage,  stricken  from  the  divorce  bill  in  the 
House  of  Commons  —  as  we  are  to  accept  their  opinion  that  a 
marriage  between  a  man  and  his  deceased  wife's  sister  is  con- 
trary to  good  morals. 

We  return  for  a  moment  to  Putnam  v.  Putnam,  supra,  to 
note  that  the  court  in  this  case  closes  its  opinion  with  this 
language,  that  "if  it  shall  be  found  inconvenient  or  repugnant 
to  sound  principle  [the  Italics  ours],  it  may  be  expected 
that  the  legislature  will  explicitly  enaot  that  marriages  con- 
tracted within  another  state,  which  if  entered  into  here,  would 
be  void,  shall  have  no  force  within  this  commonwealth."  The 
legislature  did  shortly  thereafter  so  enact,  whether  because 
the  doctrine  laid  down  in  the  case  was  inconvenient  or  because 
repugnant  to  sound  principle  does  not  appear.  In  our  view  of 
the  law,  both  considerations  might  well  have  moved  the  legis- 
lature. 

Stevenson  v.  Gray,  17  B.  Mon.  193,  is  a  case  holding  the  doc- 
trine of  Putnam  v.  Putnam,  supra,  and,  after  what  we  have  said 
about  the  latter  case,  need  not.be  further  noticed  here. 

Van  Storch  v.  Oriffin,  71  Pa.  St.  240,  does  not  sustain  the 
contention  of  counsel  in  the  point  decided,  as  there  is  nothing 


Dec.  1888.]      Pexnegar  and  Haney  r.  State.  657 

in  the  case  to  show  that  the  parties  went  from  one  state  to  the- 
other  for  the  purpose  of  evading  the  laws  of  the  one.  It. 
merely  holds  that  the  decree  of  divorce  in  New  York,  whiclv 
forbade  the  respondent  from  marrying  again  during  the  life  of 
the  libelant,  had  no  extraterritorial  effect;  so  that  what  ir 
said  in  the  opinion  about  going  from  one  state  to  the  other  for 
the  purpase  of  evading  the  law  of  the  state  granting  the  di- 
vorce is  dictum  pure  and  simple. 

In  full  accord  with  the  conclusion  we  have  reached  in  the 
case  at  bar  is  Kinney  v.  Commonwealth,  30  Gratt.  858,  32  Am. 
Rep.  690,  where  it  was  held  that  a  marriage  between  a  negrO' 
and  a  white  person  had  in  the  District  of  Columbia  for  the^ 
purpose  of  evading  the  law  of  Virginia  was  void  upon  the  re- 
turn. To  the  same  effect,  see  State  v.  Kennedy,  76  N.  C.  251; 
22  Am.  Rep.  683;  Scott  v.  Scott,  39  Ga.  321;  Dupre  v.  Bulardy 
10  La.  411. 

The  intention  to  evade  the  law  by  going  into  another  state 
was  made  the  test  of  its  validity  in  North  Carolina,  as  will  be 
seen  by  reference  to  the  two  cases  of  State  v.  Kennedy,  76  N.  C. 
251,  22  Am.  Rep.  683,  above  cited,  and  State  v.  Ross,  76  N.  C. 
242,  22  Am.  Rep.  678,  — both  marriages  between  a  white  per- 
son and  negro.  In  Kennedy's  case,  such  intention  being^ 
shown,  the  marriage  was  held  void;  while  in  Ross's  case,  it 
being  shown  that  there  there  was  no  intent  to  return  to  North 
Carolina,  though  the  parties  afterward  did  so,  the  defendant 
was  held  not  guilty  of  fornication.  This  was,  however,  by  a- 
divided  court,  and  is  contrary  to  our  own  case  of  State  v.. 
Bell,  7  Baxt.  9;  32  Am.  Rep.  549. 

We  conclude  this  opinion,  already  too  long,  by  a  reference' 
to  Williams  v.  Oates,  5  Ired.  535,  where  Chief  Justice  Ruffin, 
in  delivering  the  opinion  of  the  court  in  a  case  very  similar 
to  our  own,  says:  "Now,  if  the  law  of  South  Carolina  allow  of 
such  a  marriage,  and  although  it  be  true  that  generally  mar- 
riages are  to  be  judged  by  the  lex  loci  contractus,  yet  every 
country  must  so  far  respect  its  own  laws,  and  their  operation 
on  its  own  citizens,  as  not  to  allow  them  to  be  evaded  by  acts 
in  another  country  purposely  to  defraud  them."  See  also 
Wharton's  Conflict  of  Laws,  sees.  135,  181,  182. 

Let  the  judgment  of  the  circuit  court  be  afl&rmed. 

Marriaqb  and  Divorce.  — Generally  a  marriage  valid  where  made  ia  re- 
ipected  elsewhere:  Van  Voorfua  v.  Brintnall,  86  N.  Y.  18;  40  Am.  Rep.  606; 
bat  in  Virginia,  the  courts  refuse  to  recognize  a  marriage  void  nnder  the 
Am.  St.  Bkp.,  Vol.  X— 43 
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laws  of  that  state,  although  valid  where  contracted:  Oreenhoto  v.  Jantf^,  80 
Va.  636;  56  Am.  Rep.  603,  and  note  607-610. 

Marriage  and  Divorce  —  Conflict  of  Laws.  —  A  white  man  and  a 
•colored  woman,  married  according  to  the  forms  of  law  in  Mississippi,  may 
be  indicted  for  living  together  as  husband  and  wife  under  the  statute  of 
Tennessee:  State  v.  Bell,  7  Baxt.  12;  32  Am.  Rep.  549;  and  to  the  same 
•effect  is  Kinney  v.  Commonwealth,  30  Gratt.  858;  32  Am.  Rep.  690. 

Marriage  and  Divorce.  —  A  resident  of  the  state  of  Massachusetts, 
whose  wife  has,  in  that  state,  obtained  a  divorce  for  his  adultery,  by  reason 
of  which  he  is  prohibited  by  statute  from  marrying  again  without  leave  of 
court,  and  who,  without  leave  of  court,  and  still  being  a  resident  of  Massa- 
chusetts, is  married  to  another  woman  in  another  state,  according  to  ita 
laws,  and  afterwards  cohabits  with  her  in  Massachusetts  while  the  first  wife 
is  still  alive,  is  not  liable  to  indictment  for  polygamy,  unless  his  second  wife 
is  proved  to  be,  at  the  time  of  her  marriage,  a  resident  of  Massachusetts, 
And  that  the  marriage  was  performed  out  of  the  state  in  order  to  avoid  the 
statute:  Commonwealth  v.  Lane,  113  Mass.  458;  18  Am.  Rep.  509,  and 
note  521,  522.  A  divorce  granted  by  a  court  of  a  sister  state  having 
jurisdiction  of  the  subject-matter  and  of  the  parties  is  conclusive  in  all 
the  world,  and  the  divorced  parties  may  afterwards  marry  in  another  state, 
notwithstanding  the  laws  of  such  sister  state  provided  that  persons  divorced 
should  not  be  released  from  the  marriage  contract,  but  be  punished  for  big- 
amy upon  marrying  again:  Dickson  v.  Dickson,  1  Yerg.  110;  24  Am.  Dee.  444, 
and  note  448. 
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[87  Tennessee,  262.1 
•<Jobporations  —  Invalid  Stipulation  in  Contract  for  Subscbiption  to 
Stock.  —  A  stipulation  in  a  contract  with  a  subscriber  to  the  initiatory 
capital  stock  of  a  manufacturing  corporation,  organized  under  the  gen- 
eral incorporation  laws  of  the  state,  which  provides  that  the  subscriber 
«hall  receive,  in  addition  to  his  stock  shares,  interest-bearing  bonds  to 
an  equal  amount,  secured  by  mortgage  upon  the  company's  plant,  ia 
without  consideration,  and  is  absolutely  void,  both  as  against  creditors 
and  between  the  subscriber  and  the  corporation;  and  the  failure  of  the 
corporation  to  carry  out  such  illegal  stix)ulation  does  not  release  the  sub- 
scriber from  liability  upon  his  subscription. 
Corporations.  —  Stipulation  in  Contract  of  Subsceiption  to  organiza- 
tion or  initiatory  stock  of  corporation  to  issue  bonds  to  the  subscriber  to 
the  full  amount  of  his  subscription,  secured  by  first  mortgage  on  the 
company's  plant,  is  not  to  be  regarded  as  a  condition  precedent  to  lia- 
bility upon  the  subscription,  and  is  nothing  more  than  an  independent 
stipulation,  for  the  breach  of  which  the  remedy  would  be  in  damages,  in 
a  case  where  the  subscriber  paid  part  of  his  subscription  in  cash,  giving 
notes  for  the  balance,  to  be  paid  upon  call,  and  having  become  a  director, 
after  organization,  without  receiving  his  bonds,  and  especially  as  the 
mortgage  to  secure  the  bonds  could  only  be  obtained  by  payment  of  the 
fund  subscribed. 

OORPORATIONS.  — CONDITIONAL    SUBSCRIPTIONS    TO   StOCK  OF  CORPORATIONS 

are  contrary  to  sound  public  policy,  by  reason  of  their  tendency  to  mis- 
lead and  ensnare  creditors,  and  they  ought  not  therefore  to  be  encouraged. 
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•  Vertreea  and  Vertrees,  for  the  complainant. 

Champion  and  Headj  and  Steger  and  Waahingtony  for  the 
defendants. 

LuRTON,  J.  The  Nashville  Iron,  Steel,  and  Charcoal  Com- 
pany is  a  manufacturing  corporation,  organized  in  1887  under 
the  general  incorporation  laws  of  this  state.  Complainant's 
bill  charges  that  it  was  organized  upon  the  following  echerao 
or  basis,  namely:  "The  capital  stock  was  fixed  at  three  hun- 
dred and  fifty  thousand  dollars,  in  shares  of  one  hundred  dol- 
lars each.  The  company  was  also  to  issue  three  hundred  and 
fifty  thousand  dollars  of  one-thousand-dollar  negotiable,  inter- 
est-bearing coupon  bonds,  to  run  twenty  years,  secured,  prin- 
cipal and  interest,  by  a  first  mortgage,  in  the  usual  form,  upon 
the  company's  plant.  Every  subscriber  was  to  have  bonds 
and  also  stock  of  the  company,  each  to  the  amount  of  the  sub- 
scription,— that  is  to  say,  a  subscriber  to  the  amount  say  of 
one  thousand  dollars  was  to  pay  one  thousand  dollars,  and 
therefor  was  entitled  to  and  was  to  receive  one  thousand  dol- 
lars of  said  bonds  and  one  thousand  dollars  of  said  stock  of 
the  company." 

Complainant  alleges  that  "  upon  this  basis  and  plan  of 
operations,  as  the  defendant  company  well  knew,  your  orator 
....  subscribed  for  ten  thousand  dollars  of  said  stock  and 
bonds  each, — that  is,  he  took  an  interest  to  the  extent  of  and 
subscribed  ten  thousand  dollars,  and  he  was  to  pay  the  said 
ten  thousand  dollars  upon  calls  to  be  made." 

Upon  this  subscription  he  afterward  paid  one  thousand  dol- 
lars, and  executed  his  three  negotiable  notes,  each  for  three 
thousand  dollars,  and  payable  in  March,  April,  and  May, 
1888.  Subsequently,  the  corporation  refused  to  carry  out  the 
scheme  by  which  subscribers  were  to  receive  bonds  to  an 
amount  equal  to  their  stock,  and,  instead,  resolved  to  mortgage 
their  property  only  to  the  extent  of  one  hundred  thousand  dol- 
lars, and  these  bonds  they  resolved  to  sell  upon  the  market, 
applying  the  proceeds  to  corporate  purposes  strictly.  Thia 
change  in  the  plan  of  operations  seems  to  have  been  assented 
to  by  all  of  the  subscribers  save  complainant,  who  caused  hia 
protest  to  be  entered. 

The  bill  alleges  that  the  notes  executed  by  complainant 
have  been  transferred  to  the  Commercial  National  Bank  in 
payment  of  a  pre-existing  debt,  with  notice  of  the  considera- 
tion upon  which  they  were  executed.    This  change,  the  case 
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being  heard  upon  demurrer,  together  with  the  fact  that  the 
insolvency  of  the  iron  company  does  not  appear,  justifies  us, 
for  the  purpose  of  this  case,  in  treating  the  bank,  as  the  holder 
of  these  stock  notes,  as  standing  upon  no  higher  ground  than 
the  assignor. 

The  complainant  seeks  to  be  relieved  from  his  subscription 
upon  the  ground  that  the  company  has  refused  to  carry  out 
its  agreement  concerning  its  bonds;  that  his  notes  be  canceled, 
and  that  he  have  a  decree  for  the  money  paid  in  on  his  sub- 
scription. He  further  prays,  in  the  event  he  be  held  liable 
upon  his  subscription,  that  the  contract  by  which  he  was  to 
receive  bonds  be  specifically  performed. 

The  bank  and  the  iron  company  join  in  a  demurrer,  which 
questions  the  validity  and  legality  of  the  contract  by  which 
the  complainant  was  to  receive  the  bonds  of  the  company. 
This  demurrer  was  sustained  by  the  learned  chancellor,  and 
the  bill  of  complainant  dismissed. 

In  considering  the  meaning  and  legal  effect  of  the  contract 
Bet  up  by  the  complainant,  it  is  important  at  the  outset  to  ob- 
serve that  this  is  not  the  case  of  a  purchase  of  stock  and 
bonds,  or  either,  in  an  organized  and  going  corporation.  Upon 
the  contrary,  the  bill  states  that  the  contract  into  which  com- 
plainant entered  was  that  upon  which  all  shares  were  to  be 
issued,  and  that  the  contract  between  himself  and  the  corpo- 
ration constituted  what  the  pleader  properly  designates  the 
"basis  of  organization." 

Whether  this  "  basis  of  organization  "  be  construed  to  be  a 
contract  whereby  each  subscriber  to  the  stock  was  to  be  given 
a  bond  as  a  bonus,  or  each  subscriber  to  the  bonds  was  to  be 
given  paid-up  stock  as  a  bonus,  or  as  an  agreement  by  which 
each  contributor  to  the  capital  stock  was  to  receive  the  obliga- 
tion of  the  company,  secured  by  a  primary  mortgage,  that  he 
should  be  repaid  the  amount  of  his  subscription  with  interest, 
such  an  agreement  would  clearly  be  illegal  and  ineffective  as 
to  existing  or  subsequent  creditors  of  the  corporation,  either 
upon  the  ground  that  the  payment  for  the  stock  was  unreal 
and  simulated,  or  that  the  bond  had  been  issued  upon  no 
consideration:  Morawetz  on  Corporations,  sec.  824;  Sawyer  v. 
Hoag,  17  Wall.  610;  Scovil  v.  Thayer,  105  U.  S.  143. 

The  learned  counsel  for  complainant  has  very  ably  and 
earnestly  presented  the.  well-understood  distinction  between 
contracts  which  are  invalid  as  to  creditors,  and  yet  are  legal 
and  binding  upon  the  corporation, — a  distinction  well  illus- 
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trated  by  the  cases  just  cited  from  the  supreme  court  of  the 
United  States;  and  he  insists,  upon  the  doctrine  of  these  cases, 
that  however  invalid  such  an  agreement  may  be  as  against 
creditors,  that  inasmuch  as  all  the  subscribers. to  shares  were 
parties  to  the  same  agreement  with  the  corporation,  that  the 
arrangement  and  contract  cannot  be  questioned  by  such 
stockholders  or  by  the  corporation,  and  that  as  between 
the  subscriber  and  the  company  the  agreement  is  legal  and 
binding. 

This  presents  a  question  of  great  importance,  and  one 
T\'hich  is  entitled  to  receive  grave  consideration  at  our 
hands.  There  are  undoubtedly  a  class  of  cases  where  sub- 
ficriptions  to  initiatory  stock  upon  special  terms,  not  pro- 
hibited by  the  charter,  and  not  in  contravention  of  any  clearly 
defined  public  policy,  have  been,  upon  sound  principles, 
held  valid  as  between  the  subscribers  and  the  corporation, 
and  yet  invalid  in  so  far  as  the  rights  of  creditors  were 
affected  upon  a  condition  of  corporate  insolvency  ensuing. 
To  this  class  of  cases  belong  the  cases  of  Sawyer  v.  Hoag 
and  Scovil  v.  Thayer,  supra.  The  invalidity  of  the  special 
terms  upon  which  the  contract  of  subscription  rested  in  these 
two  cases  arose  from  the  well-settled  doctrine  that  unpaid 
stock  subscriptions  constitute  a  trust  fund  for  the  benefit  of 
general  creditors,  and  that  any  arrangement  or  device  by 
which  a  payment  of  a  stock  subscription  is  simulated  or  re- 
leased is  void  in  so  far  as  it  operates  to  discharge  a  liability  ia 
favor  of  creditors  by  a  subscriber  to  capital  stock.  In  the  first 
of  these  cases  there  was  a  contract  whereby  the  stock  was 
nominally  paid  in  full,  but  immediately  taken  back  as  a  loan 
to  the  subscriber.  Now,  the  only  effect  of  this  arrangement 
was  to  work  a  change  in  the  character  of  the  debt,  whereby  a 
debt  due  as  for  unpaid  stock  was  to  become  a  debt  due  as  for 
a  loan.  The  debt  in  the  latter  case  was  one  which  was  sub- 
ject to  offsets  in  the  hands  of  the  borrower,  while  so  long  as 
it  was  a  stock  debt  it  was  a  trust  fund,  and  the  debtor  could 
not  apply  it  exclusively  upon  his  own  claim  against  the  insol- 
vent corporation. 

Concerning  the  validity  of  such  an  arrangement  as  between 
the  subscriber  and  the  corporation,  Mr.  Justice  Miller  said: 
"Undoubtedly  this  transaction,  if  nothing  unfair  was  intended, 
was  one  which  the  parties  could  do  effectually  so  far  as  they 
alone  were  concerned.  Two  private  persons  could  thus  change 
the  nature  of  the  indebtedness  of  one  to  the  other  if  it  wai 
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found  mutually  convenient  to  do  so;  and  in  any  controversy 
which  might  or  could  grow  out  of  the  matter  between  the  in 
Burance  company  and  the  appellant,  we  are  not  prepared  to 
Bay  that  the  company,  as  a  corporation,  could  deny  that  the 
stock  was  paid  in  full." 

The  court,  however,  held  that,  upon  a  suit  by  the  assignee  in 
bankruptcy  of  the  corporation,  the  stock  had  not  in  fact  been 
paid  in  such  manner  as  to  prevent  a  recovery  for  benefit  of 
creditors,  and  the  defendant  was  not  allowed  to  offset  his  lia- 
bility upon  his  notes  given  for  the  alleged  loan  to  him  by  the 
company  by  a  claim  he  held  against  the  corporation. 

Concerning  this  case,  it  is  enough  to  say  that  the  validity  of 
the  arrangement  as  against  the  company  could  very  well  be 
rested  upon  the  fact  that  such  a  lending  of  money  to  the  share 
subscriber  was  not  prohibited  by  the  charter  of  the  corpora- 
tion, and  no  public  policy  was  violated,  in  that  the  corporation 
had  only  taken  the  secured  notes  of  the  subscriber  in  place 
and  stead  of  his  unsecured  liablity  as  a  share-holder;  or  these 
notes  stood  for  and  represented  an  investment  of  the  capital 
of  the  company,  and  being  an  insurance  company  expressly 
permitted  to  lend  out  or  otherwise  invest  its  funds,  no  reason 
occurs  why  the  company  should  not  be  regarded  as  bound  by 
such  a  change  in  the  character  of  the  debt.  The  case,  how- 
ever, would  be  different  if  such  loans,  or  any  other,  had  been 
made  by  a  manufacturing  corporation  under  the  general  in- 
corporation laws  of  this  state,  the  lending  of  money  to  stock- 
holders being  expressly  prohibited  by  such  corporation. 

In  the  case  of  Scovil  v.  Thayer,  supra,  the  stock  was  sub- 
scribed upon  an  agreement  that  upon  the  payment  of  twenty 
per  cent,  paid-up,  non-assessable  certificates  of  stock  should  be 
issued  to  the  nominal  amount  of  the  subscription.  Mr.  Jus- 
tice Hunt,  speaking  for  the  court,  said,  concerning  this  con- 
tract, that,  "as  between  them  and  the  company,  this  was  a 
perfectly  valid  agreement.  It  was  not  forbidden  by  the  char- 
ter, or  by  any  law  or  public  policy,  and  as  between  the  com- 
pany and  the  share-holder,  was  just  as  binding  as  if  it  had 
been  expressly  authorized  by  the  charter." 

When  he  came  to  consider  the  matter  as  it  affected  credi- 
tors, he  said:  "  But  the  doctrine  of  this  court  is,  that  such  a 
contract,  though  binding  on  the  company,  is  a  fraud  in  law 
on  its  creditors  which  they  can  set  aside;  that  when  their 
rights  intervened,  and  their  claims  are  to  be  satisfied,  the 
stockholder  can  be  required  to  pay  their  stock  in  full.     The 
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reason  is,  that  the  stock  subscribed  is  considered  in  equity  as 
a  trust  fund  for  the  payment  of  creditors.  It  is  so  held  out  to 
the  public,  who  have  no  means  of  knowing  the  private  con- 
tract made  between  the  corporation  and  its  stockholders.  The- 
creditor  has,  therefore,  the  right  to  presume  that  the  stock 
subscribed  has  been  or  will  be  paid  up,  and  if  it  is  not,  a 
court  of  equity  will,  at  his  instance,  require  it  to  be  paid":. 
105  U.  S.  154. 

This  case  is  diflferentiated  from  the  one  now  under  consider- 
ation in  several  important  particulars.  First,  it  is  important  to 
notice  that  the  question  did  not  arise  between  the  corporation 
and  the  subscriber.  The  controversy  was  between  subscribers- 
and  the  creditors  of  an  insolvent  corporation.  The  point  onljr 
arose  because  it  became  necessary  to  determine  when  tho^ 
right  of  action  in  favor  of  the  creditor  accrued  with  reference 
to  the  statute  of  limitations  which  was  pleaded  by  the  stock- 
holder. In  order  to  defeat  this  defense,  the  court  held  that 
the  arrangement  was  valid  as  to  the  corporation;  that  in 
equity,  the  meaning  and  effect  of  the  agreement  was  this^ 
namely:  "That  the  stockholder  should  pay,  say,  for  example, 
twenty  dollars  per  share  on  their  stock,  and  no  more,  unless 
it  became  necessary  to  pay  more  to  satisfy  the  creditors  of  the 
company;  and  when  the  necessity  arose,  and  the  amount 
required  was  ascertained,  then  to  make  such  additional  pay- 
ment on  the  stock  as  the  satisfaction  of  the  claims  of  creditors 
required." 

The  court,  upon  this  construction  of  this  agreement,  held 
that  the  statute  had  not  begun  to  run  until  the  assets  of  th& 
company  had  proven  insufficient  to  pay  debts. 

Again,  the  contract  as  between  the  company  and  the  Bub- 
Bcriber  was  an  executed  one,  while  here  we  have  one  execu- 
tory, and  which  the  corporation  has  refused  to  carry  out. 

In  the  third  place,  the  court  found  that  the  charter  did  not 
prohibit  such  an  agreement,  nor  was  it  contrary  to  any  law 
or  public  policy  of  the  state  of  Kansas,  where  the  corporation^ 
resided,  and  where  the  contract  was  made.  But  the  broadest 
and  most  obvious  distinction  between  this  case  and  that  will 
be  observed  where  we  analyze  the  contract  set  up  by  com- 
plainant, and  ascertain  its  legal  effect,  and  then  see  wherein 
such  a  contract  is  prohibited  by  the  charter  of  the  defendant 
corporation,  and  to  what  extent  it  may  contravene  the  public 
policy  of  this  state. 

The  scheme  proposed,  upon  which  this  corporation  was  ta 
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be  organized,  fixed  the  capital  stock  at  three  hundred  and 
■fifty  thousand  dollars.  The  public  has  a  right  to  presume 
that  this  stock  has  been  in  good  faith  subscribed,  and  that  it 
will  be  paid.  They  have  also  the  right  to  presume  that  the 
fund  thus  subscribed  and  paid  in  will  in  good  faith  be  re- 
tained in  the  business  of  the  company,  and  that  it,  or  the 
plant  and  property  represented  by  it,  will  in  good  faith  be 
held  and  preserved  as  a  capital  and  basis  of  credit  and  con- 
fidence. This  much  is  held  out  to  the  public  by  the  repre- 
fientation  that  its  capital  stock  is  three  hundred  and  Mty 
thousand  dollars.  But  running  along  with  this  proposition 
that  there  shall  be  a  capital  stock  of  three  hundred  and  fifty 
thousand  dollars  is  the  additional  stipulation  that  the  prop- 
erty of  the  company,  which  is  to  be  procured  by  means  of  this 
capital  stock,  is  to  be  mortgaged  to  secure  bonds  in  amount 
iprecisely  equal  to  the  whole  capital  stock,  and  these  bonds, 
instead  of  being  sold  for  their  market  value,  and  the  proceeds 
4ipplied  to  corporate  uses,  are  to  be  divided  out  among  the 
stockholders. 

Says  complainant  in  his  bill:  "Every  subscriber  was  to 
have  bonds  and  also  stock  of  the  company,  each  to  the  amount 
of  the  subscription."  The  result  of  this  scheme,  if  it  had  been 
carried  out,  would  have  been  that  each  subscriber  would  have 
received  the  obligation  of  the  company  to  repay  to  him,  with 
interest,  his  contribution  to  the  capital  stock  of  the  company, 
-and  this  obligation  would  have  been  secured  by  a  first  mort- 
■gage  upon  all  the  company's  property. 

It  was  an  arrangement  whereby  the  franchise  was  to  be 
secured,  and  at  the  same  time  deprive  the  public  of  the  secu- 
rity which  by  law  they  are  entitled  to  have,  and  upon  which 
the  grant  of  the  franchise  depends.  Whatever  the  real  motive 
And  purpose  of  the  promoters  of  this  arrangement  may  have 
been,  its  legal  efiect,  if  valid,  would  have  been  to  have  thrown 
«.ll  the  risks  and  hazards  of  the  business  upon  the  public  who 
«8hould  deal  with  it,  while  the  contributors  were  to  reap  all 
^possible  gains,  and  should  be  secured  against  loss  in  the  event 
the  enterprise  proved  unprofitable. 

Is  a  contract  by.  which  a  corporation  agrees  to  repay  to  the 
contributors  of  its  capital  stock  their  several  contributions, 
and  whereby  such  contributions  are  converted  into  corporate 
debts,  valid  even  as  against  the  corporation?  Upon  what  con- 
sideration does  such  an  agreement  rest?  and  what  power  has 
a  corporation  to  bind  itself  by  such  a  contract? 
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It  is  true,  creditors  out  of  the  way,  that  the  assets  of  a  pri- 
vate business  corporation  belong,  in  the  last  analysis,  to  the 
Btockholders,  and  that  they  may,  by  consent,  cease  business, 
and  divide  the  property  among  themselves.  But  this  owner- 
ship of  assets  is  subject  to  the  higher  and  superior  rights  of 
creditors,  and,  as  against  them,  share-holders  have  no  rights 
in  these  assets.  No  consent  of  the  corporation  or  of  its  share- 
holders can  eflfectually  defeat  the  prior  and  superior  claims  of 
creditors  to  the  corporation  property.  Upon  the  winding  up 
of  such  a  corporation,  creditors  must  first  be  paid.  The  sur- 
plus belongs  to  the  stockholders,  and  this  the  corporation  is 
bound  to  divide  among  them.  But  by  this  contract,  the  cor- 
poration, in  eflFect,  binds  itself  to  return  the  capital  stock  to 
the  share-holders  at  a  fixed  time, — that  is,  when  the  bonds 
mature, — regardless  of  the  rights  of  creditors,  and  without 
winding  up  the  business.  More  than  this,  the  charter  ex- 
pressly forbids  the  payment  of  any  dividend  which  impairs 
capital  stock;  yet,  by  this  arrangement,  dividends  are  to  be 
paid  under  the  guise  of  interest,  regardless  of  its  efifect  upon 
the  capital  stock  of  the  company. 

It  is  no  answer  to  say  that  the  invalidity  of  such  bonds  as 
to  creditors  saves  all  their  rights,  and  that  therefore  the  cor- 
poration ought  to  be  suflFered  to  make  such  contract  with  its 
share-holders  as  it  pleases.  This  argument  ignores  two  very 
plain  considerations:  1.  The  fact  that  a  defense  could  not  be 
made  by  creditors  against  these  bonds  if  they  should  pass  into 
the  hands  of  innocent  purchasers  for  value;  2.  The  public 
policy  of  this  state,  &a  is  evident  from  its  legislation  concern- 
ing such  corporations,  forbids  the  recognition  of  such  an  agree- 
ment. 

The  theory  upon  which  the  state  has  rendered  the  acquire- 
ment of  the  franchise  to  be  a  corporation  so  speedy  and  inex- 
pensive is  based  upon  the  assumption  that  the  capital  stock, 
which  the  company  holds  itself  out  as  having,  will  be  in  fact 
paid  in,  and  will  stand  as  a  basis  of  credit  instead  of  individ- 
ual liability  of  those  associated  in  business.  To  secure  a  cor- 
porate capital  which  shall  be  a  just  substitute  for  personal 
liability,  the  law  requires,  in  explicit  terms,  that  nothing  shall 
be  received  in  payment  of  the  capital  stock  of  a  manufacturing 
corporation  but  cash,  or  bonds,  or  patent  rights  at  a  fair  and 
agreed  valuation.  The  charter  further  prevents  the  creation 
of  debts  beyond  the  capital  stock;  it  prohibits  the  lending  of 
money  to  share-holders,  or  the  payment  of  dividends  in  ex- 
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cess  of  actual  profits.  The  plain  and  obvious  meaning  of  all 
these  requirements,  in  the  light  of  the  substitution  of  corporate 
liability  in  the  place  of  personal  liability  beyond  the  amount 
of  stock  subscription,  implies  that  the  organization  stock  shall 
be  paid  up  in  full  at  its  par  value.  The  courts  have  not  hesi- 
tated, either  in  this  state  or  elsewhere,  to  denounce  every 
stratagem  and  device  by  which  th«  payment  of  stock  sub- 
scriptions is  sought  to  be  avoided. 

The  facility  with  which  charters  are  now  obtained,  the  won- 
derful increase  in  the  number  and  powers  of  such  organiza- 
tions, the  facilities  afforded  by  the  assumption  of  corporate 
powers  and  franchises,  to  bad  and  designing  men  to  carry  out 
evil  and  fraudulent  schemes,  whereby  the  public  are  to  suffer, 
the  plainest  principles  of  common  honesty  and  of  business  in- 
tegrity demand  that  these  business  corporations  shall  be  held 
to  the  utmost  good  faith  in  this  matter  of  capital  stock,  and 
that  all  such  arrangements  as  that  proposed  by  this  "  plan  of 
organization  "  shall  be  held  void  and  illegal  in  that  it  is  pro- 
hibited by  any  fair  construction  of  the  corporate  powers,  and 
in  contravention  of  the  plainest  and  most  obvious  principles 
of  public  policy  concerning  such  companies.  Such  a  contract, 
being  prohibited  by  law,  is  therefore  beyond  the  power  of  the 
corporation,  and  is  void  as  to  the  company,  being  ultra  vires. 

What  we  have  said  as  to  the  construction  and  legal  effect 
of  the  subscription  involved  in  this  case  is  not  intended  to  ap- 
ply to  sales  of  or  subscriptions  to  the  stock  of  an  organized 
and  going  corporation,  or  the  sale  of  the  bonds  of  a  going  cor- 
poration. The  necessities  of  the  business  of  an  organized  com- 
pany might  demand  an  increase  of  capital  stock,  and  if  such 
stock  is  lawfully  issued,  it  may  very  well  be  offered  upon 
special  terms.  In  such  case,  if  the  market  price  was  less 
than  par,  it  is  clear  that  a  purchaser  or  subscriber  for  such 
stock  at  its  market  value  would,  in  the  absence  of  fraud,  be 
liable  only  for  his  contract  price.  So  a  case  might  arise 
where  the  stock  of  a  going  concern  was  much  depreciated,  and 
where  its  bonds  were  likewise  below  par,  and  there  was  law- 
ful authority  to  issue  additional  stock  and  bonds.  Now,  in 
such  case,  the  real  market  value  of  an  equal  amount  of  stock 
and  bonds  might  not  exceed  or  even  equal  the  par  value  of 
either.  In  such  case,  all  questions  of  fraud  aside,  a  purchaser 
would  only  be  held  for  his  contract  price.  The  case  we  have 
been  considering  is  that  of  the  issue  of  the  initiatory  or 
organization  stock,  —  that  class  of  stock  which  is  to  constitute 
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the  capital  stock  upon  which  the  grant  of  the  franchise  de- 
pends. 

Says  Mr.  Morawetz:  "It  is  evident,  therefore,  that  the  issue 
of  certificates  for  paid-up  shares  to  a  share-holder  whose 
shares  have  not  in  fact  been  paid  up  is  unauthorized;  it 
would  be  a  direct  infringement  of  the  rights  of  all  existing 
share-holders  in  the  company,  and  a  source  of  fraud  upon 
persons  giving  the  company  credit,  or  dealing  in  its  shares 
thereafter.  However,  after  the  capital  of  a  corporation  has 
been  reduced  by  losses,  it  would  not  be  a  wrong  against  the 
existing  share-holders  to  issue  certificates  for  paid-up  shares, 
on  payment  of  less  than  their  par  value.  Under  these  circum- 
stances, fairness  and  equality  would  merely  require  that  the 
new  shares  be  issued  at  their  actual  or  market  value.  If 
shares  in  a  corporation  could  in  no  case  be  issued  at  less  than 
their  face  value,  it  would  be  practically  impossible  to  increase 
the  capital  of  an  incorporation  by  the  sale  of  new  shares  after 
the  value  of  its  shares  had  fallen  below  par":  Morawetz  on 
Corporations,  sec.  306. 

The  corporation  having  refused  to  execute  this  agreement 
requiring  it  to  issue  its  bonds  to  the  subscribers  for  stock, 
and  having  determined  that  such  a  contract  was  void  and 
illegal,  —  as  beyond  the  power  of  the  corporation, — it  cannot, 
therefore,  be  specifically  executed. 

This  brings  us  to  a  consideration  of  the  question  as  to 
whether  the  refusal  of  the  corporation  to  execute  this  illegal 
agreement  relieves  complainant  from  his  liability  as  a  sub- 
scriber to  the  capital  stock  of  this  company. 

His  subscription  cannot  be  regarded  as  one  upon  a  con- 
dition precedent.  He  subscribed,  not  upon  condition  that 
before  he  should  be  required  to  pay  the  shares  and  bonds 
should  be  delivered  to  him.  On  the  contrary,  his  bill  shows 
that  he  has  already  paid  one  thousand  dollars  upon  his  lia- 
bility, and  executed  his  negotiable  notes  for  the  remainder; 
and  he  states  that  he  was  to  pay  his  subscription  "  as  calls  " 
should  be  made.  He  clearly  contemplated  that  his  subscrip- 
tion should  be  paid  before  any  bonds  were  to  be  issued;  for 
the  bonds  were  to  be  secured  by  a  mortgage  of  the  company's 
plant,  and  this  could  not  be  created  except  upon  the  supposi- 
tion that  the  capital  stock  should  be  paid  in,  and  then  invested 
in  a  plant,  which  was  to  be  mortgaged  to  secure  the  bonds. 
Where  a  subscription  is  taken  distinctly  upon  the  condition 
that  it  is  not  to  be  binding  until  a  stipulated  thing  is  done» 
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then  such  a  subscriber  does  not  become  a  stockholder,  and  is 
not  entitled  to  the  rights  or  charged  with  the  burdens  of  a 
stockholder  until  the  condition  has  been  complied  with.  This 
■court  said,  concerning  conditional  subscriptions:  "  The  capital 
of  stock  companies  consists  of  their  stock  subscriptions.  This 
is  the  basis  of  credit,  and  an  essential  to  organization.  This  is 
a,  trust  fund  for  the  benefit  of  creditors  in  case  of  insolvency. 
Conditional  subscriptions  to  the  stock  of  corporations  are  un- 
usual, and  often  operate  to  defeat  subscribers  who  become  such 
absolutely  and  upon  the  faith  that  all  the  stock  is  equally 
bound  to  contribute  to  the  hazards  of  the  enterprise.  It  mis- 
leads creditors,  and  is  the  fruitful  source  of  litigation  and  dis- 
aster. Tending  to  the  ensnarement  of  creditors,  and  contrary 
to  a  sound  public  policy,  conditional  subscriptions  to  corporate 
shares  ought  not  to  be  encouraged":  Railroad  v.  Parks,  2 
Pickle,  560. 

In  that  case,  the  subscription  was  payable  one  fourth  when 
the  railway  was  completed  to  the  county  line;  remainder  in 
four  equal  installments  as  the  work  progressed  through  the 
county,  upon  the  proviso  that  the  company  established  a  depot 
at  Newbern.  The  company  failed  before  a  depot  was  estab- 
lished at  Newbern,  and  it  was  insisted  that  the  subscription 
was  thereby  avoided.  This  court  held  that  the  subscription 
became  absolute  upon  completion  of  the  road  to  the  count}^' 
line;  that  the  proviso  that  a  depot  should  be  established  at 
Newbern  was  not  a  condition  precedent,  but  an  independent 
stipulation;  that  the  acts  to  be  done  were  to  be  done  at  differ- 
ent times,  and  hence  were  independent  stipulations,  and  the 
remedy  of  the  subscriber  was  for  a  breach  of  the  stipulation  in 
his  favor. 

A  condition  subsequent  is  thus  defined  by  Mr.  Cook  in  his 
work  on  stockholders:  "A  subscription  on  a  condition  subse- 
quent contains  a  contract  between  the  corporation  and  th^ 
subscriber,  whereby  the  corporation  agrees  to  do  some  act, 
thereby  combining  two  contracts, — one  the  contract  of  sub- 
scription, the  other  an  ordinary  contract  of  the  corporation  to 
perform  certain  specified  acts.  The  subscription  is  valid  and 
enforceable,  whether  the  conditions  are  performed  or  not.  The 
condition  subsequent  is  the  same  as  a  separate  collateral  con- 
tract between  the  corporation  and  the  subscriber,  for  breach 
of  which  an  action  for  damages  is  the  remedy":  Cook  on  Stock- 
holders, sec.  78. 

That  Dr.  Morrow's  purpose  was  to  become  a  share-holder 
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cannot  be  doubted.  The  company  regarded  him  as  such,  and 
he  so  regarded  himself,  for  he  not  only  acted  as  a  stockholder^ 
but  became  a  director  of  the  corporation.  Says  Mr.  Morawetz: 
"  If  it  appears  that  the  subscriber  intended  to  become  a  mem- 
ber of  the  corporation,  and  as  such  entitled  to  vote  at  meet- 
ings and  otherwise  enjoy  the  privileges  of  membership,  it  is 
clear  that  the  subscription  cannot  be  deemed  a  subscription 
upon  a  condition  precedent":  Morawetz  on  Corporations, 
sec.  89. 

It  follows  from  all  that  we  have  said  that  the  stipulation 
concerning  the  issuance  of  bonds  to  subscribers  for  capital 
stock  was  not  a  condition  precedent  to  liability  upon  the  sub- 
scription. It  was  nothing  more  than  an  independent  stipula- 
tion, for  the  breach  of  which  the  remedy  would  be  in  damages. 
The  failure  of  the  company  to  carry  out  this  collateral  agree- 
ment does  not  defeat  liability  upon  the  subscription.  This- 
breached  covenant  or  independent  contract  was,  however,  ille- 
gal and  void,  whether  regarded  as  a  condition  precedent  or 
subsequent,  and  for  such  breach  no  action  would  lie. 

It  follows,  inasmuch  as  complainant  is  liable,  in  equity  and 
at  law,  upon  his  subscription,  that  there  is  no  equity  whatever 
in  his  bill,  and  the  decree  dismissing  it  with  costs  is  affirmed. 

Corporations  —  Sttbscriptions  upon  CoNDrriON:  See  monographic  note 
to  Parker  v.  Thxrmaa,  81  Am.  Dec.  398,  399.  Where  certificates  of  stock  in  a 
corporation  were  issued  and  paid  for  under  a  contract  in  writing  agreeing  to 
subscribe  therefor,  and  reserving  to  the  snbscriber  the  right  to  withdraw 
the  money  paid,  and  have  the  subscription  canceled,  the  contract  was  void 
as  to  subsequent  subscribers:  Melvin  v.  Lamar  Int.  Co.,  80  111.  446;  22  Am. 
Rep.  199;  compare  the  recent  case  of  Padueah  etc  R,  B.  Co.  r.  Park$f  86 
Teim.560. 


Gbissom  V.  Commercial  National  Bank. 

[87  Tennxsskk,  860.] 

Bakks  and  Banking  —  Bklation  between  Depositor  and  Banxsr  i» 
merely  that  of  debtor  and  creditor,  where  the  depodt  is  not  special. 
The  money  deposited  in  the  ordinary  course  of  business  is  at  once 
blended  with  the  general  funds  of  and  becomes  the  property  of  the 
bank,  and  the  depositor  has  only  a  debt  against  the  bank  payable  on 
demand,  upon  the  presentation  and  surrender  of  a  draft  or  order,  com- 
monly known  as  a  "check,"  addressed  to  and  directing  the  bank  in  un- 
equivocal terms  to  pay  the  amount  of  such  draft  to  the  person  therein 
named,  or  to  bearer. 

Banes  and  Bankino.  —  Bank  has  No  Axtthobity  to  Pat  to  Third  Party 
a  note  made  payable  at  its  place  of  business,  simply  because  of  the  fact 
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that  the  maker  has  funds  on  deposit  in  the  bank  sufficient  for  that  pur- 
pose, in  the  absence  of  any  usage,  course  of  dealing,  or  previous  instruc- 
tions from  the  maker  to  that  eflfect.  Distinctions  between  notes  and 
checks  pointed  out. 

Banes  and  Banking.  —  Custom  ob  Usaob  of  Bank,  to  be  binding,  must 
be  general  as  to  place,  and  not  confined  to  any  particular  bank  or  banks. 
It  must  be  certain  and  uniform,  and  be  knoMm  to  both  parties,  as  they 
are  presumed  to  contract  with  reference  to  it. 

Banks  and  Banking  —  Estoppel  of  Bank  to  Claim  Set-off  against 
Deposit.  —  If,  without  authority,  a  bank  pays  to  a  third  person  a  note 
on  which  its  depositor  is  accommodation  indorser,  it  will  not  be  per- 
mitted to  rely  upon  such  payment  as  a  set-off  against  the  depositor, 
where,  by  reason  of  its  failure  to  give  notice  of  the  payment,  the  in- 
dorser has  lost  recourse  over  on  the  party  primarily  liable. 

Stokes,  Parka,  and  Stokes,  for  the  appellant. 

Champion  and  Head,  for  the  respondent. 

FoLKES,  J.  This  is  a  bill  brought  by  complainant  to  re- 
<;over  of  the  defendant  the  sum  of  one  thousand  dollars, 
claimed  as  a  balance  due  after  crediting  the  bank  with  all 
checks  drawn  against  sundry  deposits  made  therein  by  the 
complainant  as  a  customer  of  the  bank. 

The  defendant  interposes  two  defenses.  It  admits  that  be- 
tween May  1,  1886,  and  July  27,  1887,  the  complainant  made 
<leposits  with  it  in  suudry  sums,  aggregating  $5,134.05,  but 
says  that  it  has  paid  out  the  same,  for  and  on  account  of  com- 
plainant, upon  sundry  checks,  except  as  to  $1,000,  which  it 
says  was  paid  upon  and  in  discharge  of  a  note  of  complain- 
ant for  that  amount,  made  and  dated  at  Nashville,  March  26, 
1887,  and  payable  sixty  days  after  date  to  the  order  of  J.  D. 
Carter  &  Co.,  at  the  Commercial  National  Bank,  Nashville, 
indorsed  by  J.  D.  Carter  &  Co.,  and  by  John  F.  Wheless,  the 
latter  of  whom,  as  the  owner  and  holder  thereof,  placed  the 
same  in  the  Fourth  National  Bank  of  Nashville  for  collection; 
that  on  May  28,  the  last  day  of  grace,  the  note  was,  by  the 
Fourth  National  Bank,  presented  for  payment  at  the  defend- 
ant's banking-house,  where  it  was  marked  "good"  by  defend- 
ant, and  was,  on  May  30th,  paid  by  defendant  to  the  Fourth 
National  Bank,  and  the  amount  thereof  charged  up  to  com- 
plainant in  the  same  manner  as  though  it  had  been  a  check 
drawn  by  complainant. 

It  claims  that  it  was  and  is  the  custom  of  the  banks  in 
Nashville,  where  notes  are  made  paya))le  at  a  particular  bank, 
to  pay  such  notes  when  the  maker  has  sufficient  funds  to  hig 
credit  for  that  purpose,  without  instructions,  and  to  charge 
the  same  to  the  general  account  of  the  maker. 
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It  also  insists  that,  independent  of  custom,  it  has  the  right 
to  treat  a  note  so  made  as  the  equivalent  of  a  check,  and  as  a 
direction,  therefore,  on  the  part  of  the  maker,  to  pay  same  on 
his  general  account  as  a  depositor. 

The  chancellor  found  both  defenses  in  favor  of  the  bank, 
and  dismissed  the  bill.  Complainant  has  appealed,  assigning 
errors.  We  will  consider  first  the  matter  of  custom.  The  de- 
fendant introduces  the  testimony  of  the  officers  of  four  banks 
in  the  city  of  Nashville,  who  say  that  such  a  custom,  with 
certain  modifications  and  variations,  prevails  at  their  respect- 
ive banks,  and,  so  far  as  they  know,  at  the  banks  in  the  city 
generally.  But  these  witnesses  are  not  agreed  as  to  the 
manner  of  exercising  the  usage.  Mr.  Porterfield,  of  the  de- 
fendant bank,  says  it  is  the  custom  with  his  bank  to  pay  such 
notes,  unless  on  their  face  they  appear  to  have  been  given  for 
land,  in  which  event  they  are  not  paid. 

Mr.  WHliams,  of  the  First  National  Bank,  says  that  while 
the  habit  of  his  bank  was  to  pay  such  notes,  they  did  not  pay 
land  notes,  nor  where  there  was  "some  complication"  about 
them.  Mr.  Keith,  of  the  Fourth  National  Bank,  proves  that 
it  was  the  custom  of  his  bank  to  pay  such  notes,  and  that  he 
knows  of  no  exceptions  to  the  rule,  although  his  bank  may 
have  made  some.  Mr.  Jones,  of  the  American  National  Bank, 
says  that  it  is  the  custom  with  his  bank  to  pay  such  notes  if 
given  by  mercantile  men,  but  where  given  by  men  not  so  en- 
gaged they  ask  for  instructions  before  paying;  and  that,  im- 
mediately upon  paying  a  note  under  the  usage  referred  to,  hia 
bank  always  gave  written  notice  to  the  depositor  that  such 
payment  had  been  made.  If  the  custom  of  this  last  bank  as 
to  giving  notice  had  been  followed  by  the  defendant  bank,  it 
is  probable  that  this  suit  would  never  have  been  brought,  as 
the  complainant  would  have  had  opportunity  of  protecting 
himself  by  recourse  over  on  the  parties  for  whom  he  was  ac- 
commodation maker,  as  will  appear  later  on. 

It  is  clearly  proven  that  such  a  custom  was  not  known  to 
this  complainant,  who  was  a  lumber-man,  living  in  a  small 
town  in  the  state  of  Kentucky,  two  or  three  hundred  miles 
from  Nashville. 

From  what  has  already  been  stated  as  to  the  proof  on  this 
subject,  it  is  clear  that  the  defendant  cannot  justify  its  pay- 
ment of  the  note  in  question  upon  the  ground  of  custom. 

It  is  well  settled  that,  to  be  binding,  a  custom  must  be  gen- 
eral as  to  place,  and  not  confined  to  any  particular  bank  or 
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banks;  it  must  be  certain  and  uniform,  and  there  must  be 
reasonable  ground  to  suppose  that  the  custom  was  known  to 
both  parties  to  the  contract,  as  it  is  upon  this  supposition  that 
the  parties  are  presumed  to  have  contracted  with  reference  to 
it:  Dabney  v.  Campbell,  9  Humph.  686;  Saint  v.  Smith,  1  Cold. 
62;  Adams  v.  Otterbach,  15  How.  545;  Morse  on  Banking,  ed. 
1888,  sec.  9. 

Having  failed,  then,  to  show  a  right  to  pay  the  note  upon 
the  ground  of  a  usage  or  custom  binding  upon  this  complain- 
ant, we  are  confronted  with  the  proposition  that,  independent 
of  usage,  the  bank  at  whose  place  of  business  a  note  is,  upon 
its  face,  made  payable,  has  the  right  to  treat  the  note  as  a 
check,  and  pay  same,  and  charge  it  up  to  the  account  of  the 
maker,  where  such  maker  is  a  depositor  of  the  bank. 

The  question  is  presented  for  the  first  time  in  this  state, 
although  it  has  received  the  attention  of  text-writers,  and  been 
passed  upon  by  the  courts  of  other  states,  where  we  -find  a  con- 
flict of  opinion. 

Under  such  circumstances,  it  is  our  duty  to  determine  the 
question  for  ourselves  upon  reason  and  principle,  and  with  a 
due  regard  for  considerations  of  public  policy  and  conve- 
nience, provided  that,  in  doing  so,  we  do  not  place  our  state  in 
antagonism  to  the  current  of  authority  in  this  country. 

We  recognize  the  fact  that  it  is  of  prime  importance  that 
the  several  states  in  this  Union  should,  as  far  as  may  be, 
without  doing  violence  to  well-settled  principles  of  state  juris- 
prudence, endeavor  to  bring  about  and  maintain  as  much  cer- 
tainty and  uniformity  of  decision  on  questions  of  commercial 
law  as  can  be  accomplished. 

In  response  to  this  idea,  we  would,  upon  the  question  now 
before  us,  yield  much  of  the  strong  conviction  we  entertain 
thereon,  in  the  endeavor  to  place  ourselves  in  line  with  the 
current  of  authority,  if  a  strong  and  steady  current  could  be 
found  which  would  not  threaten  to  engulf  and  destroy  dis- 
tinctions which  have  been  long  well  settled  in  this  state. 

While  we  must  concede  that  the  weight  of  text-book  au- 
thority is  in  support  of  defendant's  contention,  we  are  unable 
to  discover  that  the  weight  of  judicial  decision  is  in  the  same 
direction.  Moreover,  we  are  constrained  to  believe  that  the 
contrary  view  is  more  in  harmony  with  well-settled  adjudica- 
tions in  this  state  upon  principles  presenting  analogous  ques- 
tions, and  that  the  current  of  adjudged  cases  is  certainly  as- 
strong  in  the  same  direction. 
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Let  us  see,  in  the  first  place,  what  is  the  relation  betweea 
depositor  and  banker.  It  is  merely  that  of  debtor  and  credi- 
tor, where  the  deposit  is  not  a  special  one.  The  money  de-^ 
posited  in  the  ordinary  course  of  business  is  at  once  blended 
with  the  general  funds  of  and  becomes  the  property  of  the 
bank;  the  depositor  has  only  a  debt  against  the  bank,  pay- 
able on  demand,  upon  the  presentation  and  surrender  of  the 
draft  or  order,  addressed  to  and  directing  the  bank  in  unequiv- 
ocal terms  to  pay  the  amount  of  such  draft  to  the  person 
therein  named,  or  to  bearer.  This  order  is  commonly  knowa 
in  commercial  and  banking  parlance  as  a  check. 

Reduced  to  its  last  analysis,  then,  the  question  at  issue- 
here  may  be  said  to  be:  If  a  creditor  makes  a  note  payable  Uy 
a  third  party  at  his  debtor's  place  of  business,  does  it  operate 
as  an  order  on  the  debtor  to  pay  the  note,  in  the  absence  of 
any  instructions,  and  in  the  absence  of  any  understanding  or 
agreement  growing  out  of  the  previous  course  of  dealing  be- 
tween the  parties? 

In  the  absence  of  authority,  the  question  would  Bcem  to- 
carry  its  own  answer  in  the  negative. 

In  McGill  V.  Ott,  10  Lea,  147,  this  court  has  said:  "A  man 
who  receives  the  money  as  agent  of  another  cannot  simply  in 
that  capacity  make  an  application  of  such  money  to  the  pay- 
ment of  his  principal's  debt  without  the  assent,  expressed  or 
implied,  of  the  principal.  The  fact  that  the  debt  is  due  to 
him  cannot  change  the  principle.  He  was  bound  to  account 
for  the  money  to  his  principal,  it  is  true,  but  this  simply  made- 
him  his  debtor  to  that  amount.  If  sued  for  it,  he  might,  un- 
der our  law,  set  off  his  debt  under  a  plea,  and  then  hold  the- 
money  subject  to  such  an  adjustment  of  their  rights.  But 
this  goes  on  the  idea  that  each  is  debtor  to  the  other,  and  not 
that  one  debt  has  paid  the  other." 

The  fact  that  the  note  was  payable  at  the  bank  could  not 
change  the  principle  aimed  at  in  the  decision  just  quoted, 
unless  we  are  to  read  the  words  "payable  at  the  bank"  as 
synonymous  with  the  words  "  payable  by  or  through  the  bank." 

It  will  be  admitted  that  there  is  nothing  in  the  primary 
meaning  nor  general  signification  of  the  terms  to  warrant  the 
use  of  the  words  in  the  sense  in  which  they  are  to  be  under- 
Btood,  if  the  contention  of  defendant  is  to  prevail. 

It  is  equally  plain  that  there  is  nothing  in  the  origin  and 
purpose  of  the  words  "payable  at  the  bank,"  as  used  in  notes, 
to  justify  the  meaning  sought  to  be  given  them. 

AM.  St.  Rkf..  Vol.  X.  — 43 
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The  language  is  no  necessary  part  of  the  instrument.  It  is 
as  valid  when  made  payable  generally  as  when  made  payable 
at  any  particular  place.  Its  purpose,  as  generally  understood, 
is  to  designate  a  place  where  the  holder  may  find  the  maker, 
and  ascertain  whether  the  latter  is  ready,  able,  and  willing  to 
pay  the  same;  if  not,  then,  having  made  demand  at  the  place 
designated,  there  remains  nothing  for  the  holder  to  do  but 
give  notice  to  indorsers  that  such  demand  has  been  made  and 
refused,  as  required  by  the  law  merchant  as  a  condition  pre- 
cedent to  recourse  on  such  indorsers. 

For  a  while  in  England  it  was  held  that  the  failure  to  pre- 
sent at  the  place  named  on  the  note  discharged  the  maker, 
and  the  conflict  of  decision  between  the  court  of  king's  bench 
and  the  court  of  common  pleas,  before  the  decision  of  the 
house  of  lords  in  1820,  in  Rowe  v.  Young,  in  accordance  with 
the  decision  of  the  common  pleas,  reversing  the  judgment  of 
the  king's  bench,  was  finally  settled  in  1  &  2  George  IV., 
chapter  78,  which  enacted  that  an  acceptance  "  payable  at  the 
house  of  a  banker  or  other  place  "  should  be  deemed  a  general 
acceptance,  unless  the  words  "and  not  otherwise  or  elsewhere" 
were  added:  1  Am.  Lead.  Cas.  456  (364).  But  the  almost 
unbroken  current  of  authority  in  this  country  is,  that,  so  far 
as  the  maker  of  a  note  or  the  acceptor  of  a  bill  is  concerned, 
the  designation  of  a  place  of  payment  does  not  make  a  con- 
ditional liability  dependent  on  presentment  and  demand  at 
such  place,  but  is  an  absolute  liability  to  pay  generally.  So 
that  practically  the  insertion  of  the  place  of  payment  is  with- 
out utility  so  far  as  the  maker  is  concerned;  and  its  principal, 
if  not  its  sole,  oSice,  practically,  in  this  country,  now  is  to  dis- 
pense with  the  inconvenience  and  uncertainty  attending  the 
presentment  and  demand  upon  the  maker  at  the  proper  place 
to  fix  the  conditional  liability  of  indorsers.  With  the  place 
of  payment  designated  on  the  face  of  the  note,  no  question 
can  arise  as  to  due  diligence,  etc.,  on  the  part  of  the  holder  in 
his  efforts  to  make  demand  on  the  maker;  he  has  only  to 
present  it  at  the  place  named,  without  regard  to  the  residence 
or  place  of  business  of  the  maker,  and  if  dishonored,  give  no- 
tice to  the  indorsers,  and  the  latter  become  liable. 

That  such  is  the  view  taken  by  our  court  of  the  purpose  and 
effect  of  such  a  clause  in  a  note,  see  Bynum  v.  Apperson,  9 
Heisk.  638,  where  it  is  said:  "  By  making  the  note  payable  at 
the  bank,  it  was  fairly  contemplated  by  the  parties  that  the 
payment  should  be  made  at  the  bank."    And  in  Lane  v.  Bank 
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of  West  Tennessee,  9  Id.  436,  it  is  said:  "  And  if  the  note  bo 
payable  at  a  particular  bank,  and  before  the  day  of  payment 
arrives  that  bank  has  no  place  of  business,  and  ceases  to  exist, 
and  another  does  business  in  the  same  room,  it  is  sufficient  to 
present  the  note  for  payment  at  their  room." 

While  the  question  now  under  consideration  was  not  pre- 
sented nor  discussed  in  the  two  cases  just  cited,  they  serve  to 
illustrate  the  argument  that  the  use  of  said  terms  in  no  sense 
converts  the  note  into  a  check. 

If  such  a  clause  in  a  note  converts  it  into  a  check,  or,  in  the 
language  of  the  text-books  cited  by  defendant,  is  tantamount 
to  an  order  to  pay  same  out  of  the  funds  of  the  maker  on  de- 
posit with  the  bank  at  which  the  note  is  made  payable,  it 
would  seem  to  follow  that  the  failure  of  the  holder  to  present 
same,  and  the  subsequent  insolvency  of  the  bank  with  funds 
of  maker  on  hand  suflficient  to  pay  same,  would  discharge  the 
latter,  and  cast  the  loss  on  the  holder,  whose  negligence  was 
the  occasion  of  the  loss;  and  such  is  the  holding  of  some  of  the 
cases  which  constitute,  in  part,  the  authority  upon  which  the 
text-writers  lay  down  the  principle  contended  for  here  by 
the  defendant  bank.  See  Lazier  v.  Horan,  55  Iowa,  75;  39 
Am.  Rep.  167,  referred  to  by  Mr.  Daniel  in  note  3  to  section 
326  a  of  the  third  edition  of  this  valuable  work,  as  justifying 
the  text,  in  this  language.  "  And  other  well-considered  cases 
sustain  this  view."  The  "  well-considered  cases"  are:  Lazier 
V.  Horan,  supra;  Thatcher  v.  Bank,  5  Sand.  130;  j^tna  Na- 
tional Bank  v.  Fourth  National  Bank,  46  N.  Y.  88;  7  Am.  Rep. 
314;  Home  National  Bank  v.  Newton,  supra,  decided  by  the 
first  district  appellate  court,  Chicago,  and  reported  in  the 
Bankers'  Magazine  for  July,  1881,  8  Brad.  App.  563,  which  we 
will  presently  examine. 

The  unsoundness  of  Lazier  v.  Horan,  supra,  is  demonstrated 
in  Adarns  v.  Hackensack  Improvement  Commission,  44  N.  J.  L. 
638,  43  Am.  Rep.  406,  where,  after  an  able  discussion  of  the 
authorities,  it  is  said:  "The  naming  of  a  bank  in  a  promis- 
sory note  as  the  place  of  payment  does  not  make  the  banking 
association  an  agent  for  the  collection  of  the  note  or  the  receipt 
of  the  money.  No  power,  authority,  or  duty  is  thereby  con- 
ferred upon  the  banker  in  reference  to  the  note,  and  the  debtor 
cannot  make  the  banker  the  agent  of  the  holder  by  simply 
depositing  with  him  the  funds  to  pay  it  with." 

It  shows  that  Lazier  v.  Horan,  supra,  was  decided  entirely 
on  the  authority  of  section  229  of  Story  on  Notes.     No  cases 
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were  cited  in  support  of  the  proposition,  and  it  overlooked  the 
holdings  to  the  contrary  in  the  English  cases  of  Sehag  v.  Abitholf 
4  Maule  &  S.  462;  Turner  v.  Hay  den,  4  Barn.  &  C.  1. 

It  is  also  at  variance  with  Ward  v.  Smith,  7  Wall.  447;  Wil' 
liamsport  Gas  Co.  v.  Pinkerton,  95  Pa.  St.  62. 

The  point  decided  in  the  cases  last  cited,  while  of  course  not 
conclusive  of  the  question  before  us,  is  instructive  by  analogy, 
and  establishes  the  unsoundness  of  the  adjudications  invoked 
to  sustain  the  contrary  view. 

Equally  unsound  is  the  case  of  Home  National  Bank  v.  New- 
ton, supra,  from  the  district  appellate  court  of  Chicago.  At 
least  it  would  so  appear  from  the  statement  of  what  it  holds, 
as  found  in  the  note  to  Daniel  on  Negotiable  Instruments,  just 
above  referred  to,  which  is  all  the  information  we  have  on  the 
subject,  as  we  have  not  had  access  to  the  case.  The  quota- 
tion made  therefrom  by  Mr.  Daniel  (vol.  1,  sec.  326  a,  note  3, 
p.  302)  is  as  follows:  — 

1.  "As  it  is  the  duty  of  the  bank  to  pay  its  customer*8 
checks  when  in  funds,  so,  at  least,  it  has  authority,  if  it  is  not 
under  actual  obligation,  to  pay  his  notes  and  acceptances 
made  payable  at  the  bank." 

2.  "  It  is  a  presumption  of  law  that  if  a  customer  does  so 
make  payable,  or  negotiable,  at  a  bank  any  of  his  paper,  it  is 
his  interest  to  have  the  same  discharged  from  his  deposit." 

3.  "  The  neglect  of  the  bank  to  make  such  appropriation  would 
discharge  the  endorsers  and  sureties." 

4.  "  The  act  of  thus  making  his  paper  payable  at  a  bank  is 
considered  as  much  his  order  to  pay  as  would  he  his  check,  and 
if  the  bank  pay  without  express  orders  to  the  contrary,  it  is  a 
defense  to  a  suit  by  the  depositor  for  money  so  paid." 

5.  "And  the  rule  seems  to  be  settled  that  if  a  bank  advances 
the  money  to  pay  a  bill  or  note  of  its  customer,  made  payable 
at  the  bank,  it  may  recover  from  the  depositor  as  for  money 
loaned,  the  paper  so  made  payable  being  equivalent  to  a  re- 
quest to  pay." 

6.  "  He  makes  the  bank  his  agent,  with  implied  authority 
to  protect  his  credit  by  appropriating  his  deposits  to  the  pay- 
ment of  his  maturing  obligations  made  payable  at  the  bank." 

The  Italics  and  the  numbering  of  the  paragraphs  are  ours, 
made  for  the  purpose  of  emphasis  and  reference. 

Now,  are  we  willing  to  go  this  far?  Must  we  establish  as 
the  law  of  this  state  the  several  propositions  above  announced, 
each  akin,  and-  logically  dependent  one  upon  the  other? 
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Surely  not,  unless  compelled  by  the  overwhelming  weight  of 
authority.  Does  it  not  open  a  very  Pandora's  box  of  evils,  rife 
with  litigation,  and  most  hurtful  in  their  character?  Does  it 
not  alike  astonish  the  professional  and  lay  mind? 

Does  it  not  introduce,  by  arbitrary  "  presumptions  of  law," 
liabilities  not  "  so  nominated  in  the  bond,"  and  impose  upon 
parties  to  commercial  paper  responsibilities  not  contemplated 
by  them,  and  hitherto  unknown?  Does  it  not  inject  into  the 
e very-day  transactions  of  business  men,  where  uniformity  and 
certainty  should  be  the  corner-stones,  elements  of  uncertainty 
and  risk  too  grievous  to  be  borne? 

Is  the  liabilitity  of  indorsers  and  sureties  to  depend  upon 
the  pleasure  of  the  bank,  whether  or  no  it  will  appropriate 
the  deposits  of  the  maker  to  the  payment  of  his  notes,  un- 
der the  first  and  third  propositions  above. 

If  the  bank  should  pay  checks  drawn  on  the  day  of  the 
maturity  of  a  note  of  the  maker,  in  favor  of  itself  or  of  a  third 
party,  to  the  exhaustion  of  the  drawer's  deposits,  is  it  to  be 
liable  to  the  holder  of  the  note  for  not  having  withheld  suffi- 
cient funds  to  pay  the  latter?  and  is  a  twin  suit  to  be  born 
out  of  the  same  transaction  between  the  holder  and  the  sure- 
ties or  indorsers,  as  to  whether  or  not  they  have  been  thereby 
discharged,  they,  perhaps,  having  given  notice  to  the  bank 
that,  unless  deposits  sufficient  are  held,  they  will  claim  their 
discharge? 

If  the  bank  should,  under  such  notice,  deem  it  safer  to 
withhold  deposits  sufficient  for  the  note,  is  it  to  then  encounter 
a  suit  with  the  holder  of  a  check  unpaid? 

Is  the  maker  of  a  note,  where  there  has  been  a  total  failure 
of  consideration,  giving  him  a  good  defense  to  the  note  as 
against  the  payee  or  purchaser,  not  in  due  course  of  trade,  to 
be  held  liable  to  the  bank,  which,  in  the  absence  of  deposits, 
has  gone  forward  and  paid  the  note  for  the  maker,  advancing 
the  money  therefor  under  the  fifth  proposition,  authorizing 
the  bank  to  treat  the  note  made  payable  months  before  at  its 
house  as  equivalent  to  a  check  or  request  to  pay? 

On  the  other  hand,  if  the  bank  should  fail  to  pay  a  note  so 
made  payable,  where  there  were  deposits  sufficient,  whereby 
the  note  is  protested,  is  the  bank  to  become  a  defendant  to  a 
suit  for  damages  for  injury  to  the  credit  and  business  of  the 
maker,  upon  the  authority  of  the  sixth  proposition,  to  the 
effect  that  the  note  so  made  constituted  the  bank  the  maker's 
agent  to  protect  his  credit  out  of  the  latter's  deposits? 
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Illustrations  of  the  inconvenience  and  hardships  of  the  rule 
which  we  are  urged  to  establish  could  be  multiplied  almost 
indefinitely,  and  are  such  as  to  readily  suggest  themselves  to 
thoughtful  men  acquainted  with  the  practical  aflfairs  of  com- 
mercial life. 

To  hold  a  note  payable  at  a  particular  bank  as  tantamount 
to  a  check  on  the  bank  is  to  confound  distinctions  heretofore 
established  and  well  settled  in  the  adjudications  of  this  state 
between  notes  and  checks. 

A  check  is  defined  to  be  a  written  order  on  a  bank  directing 
it  to  pay  a  certain  sum  of  money;  a  note  is  the  written  prom- 
ise to  pay  another  a  certain  sum  of  money  at  a  certain  time. 
One  is  payable  on  presentation,  the  other  is  payable  on  a  cer- 
tain day.  One  is  entitled  to  days  of  grace,  the  other  is  not. 
One  is  an  order  on  a  third  party,  the  other  is  the  undertaking 
of  the  party  himself.  One  is  an  appropriation  of  so  much 
money  in  the  banker's  hands,  the  other  is  a  promise  to  pay. 

On  the  check,  ordinarily,  no  right  of  action  accrues  until 
after  presentment  for  payment;  on  the  note  a  right  of  action 
against  the  maker  exists  without  such  presentment:  Blair  v. 
Bank  of  Tennessee j  11  Humph.  88;  Mulherrin  v.  Hannum,  2 
Yerg.  81;  Springfield  v.  Green,  7  Baxt.  301;  Planters'  Bank  v. 
Merritt,  7  Heisk.  190;  Brown  v.  Lusk,  4  Yerg,  216. 

For  these  and  other  considerations,  we  cannot  yield  our 
assent  to  the  doctrine  urged  by  the  defendant,  and  upon  which 
the  cause  was  decided  in  the  court  below.  We  hold,  there- 
fore, that  there  is  no  implied  authority  for  a  bank  to  pay  to  a 
third  party  a  note  made  payable  at  its  place  of  business  sim- 
ply because  of  the  fact  that  the  maker  has  funds  suflBcient  for 
that  purpose,  in  the  absence  of  any  course  of  dealing  or  previ- 
ous instruction  to  so  apply  the  deposits. 

Nor  are  we  without  express  authority  to  sustain  this  con- 
clusion. 

The  supreme  court  of  Illinois,  in  the  case  of  Wood  v.  Mer- 
chants' Savings  Co.,  41  111.  267,  has  reached  the  same  result 
in  principle.  The  action  was  on  a  note  payable  at  the  bank- 
ing-house of  Conrad.  The  holder  presented  the  note,  had  it 
marked  "good,"  but  it  was  not  paid.  The  bank  failed,  and 
the  maker  was  sued  on  the  note.  The  defense  was  that  the 
maker  had  funds  sufficient  on  deposit  with  the  bank  to  pay 
the  note;  that  it  was  the  duty  of  the  bank  to  have  paid  it 
when  presented.  The  court  said:  "Had  Conrad  any  author- 
ity whatever  to  pay  the  note  out  of  the  funds  on  deposit  in  his 
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bank  to  the  credit  of  the  maker?  The  custom  sought  to  be 
established  among  bankers  has  nothing,  in  our  judgment,  to 
do  with  the  question.  What  is  the  effect  of  making  a  note 
payable  at  a  particular  place?  Was  it  ever  before  heard  that 
the  effect  was  to  transfer,  ipso  facto,  the  money  at  the  place 
belonging  to  the  maker  absolutely  to  the  holder  on  his  pre- 
senting the  note  at  the  place  of  payment?  There  is  no  such 
rule  in  any  commercial  country  of  which  we  have  any  knowl- 
edge. We  do  not  understand  that  the  fact  of  making  a  note 
payable  at  a  particular  place  amounts  to  an  agreement  that 
the  maker  may  make  a  deposit  at  the  bank  of  the  amount  of 
the  note,  and  thus  discharge  his  obligation,  and  that  the 
money  so  deposited  is  at  the  risk  of  the  holder  of  the  note- 
It  is  a  mere  designation  of  the  place  where  the  note  is  to  be 
paid,  not  of  the  person  to  whom  the  money  is  to  be  paid.  By 
the  terms  of  the  note,  the  money  was  to  be  paid  by  the  makers 
to  the  payee,  not  to  (and  it  might   have  added  by)  Conrad, 

but  at  Conrad's  banking-house If  this  be  so,  if  the 

holders  of  this  note  were  under  no  obligation  to  present  this 
note  at  Conrad's  counter,  does  the  fact  that  it  was  presented 
change  the  liability  of  the  party  in  any  way?  ....  Conrad 
had  no  right  to  pay  it,  nor  could  the  money  be  taken  to  pay 
it,  except  by  means  of  the  verbal  order,  check,  or  draft  of  the 
maker  and  depositor." 

The  principle  of  that  case  is  reaflSrmed  in  Ridgely  Bank  v. 
Patton,  109  111.  479. 

In  Scott  V.  Shirk,  60  Ind.  160,  the  court  say:  "A  bank  of  de- 
posit has  no  power  to  apply  a  money  deposit  in  its  possession 
belonging  to  the  maker  of  a  promissory  note,  payable  at  such 
bank,  to  the  satisfaction  of  such  note,  without  his  consent." 

To  the  same  effect  is  Exchange  Bank  v.  Bank  of  North 
America,  132  Mass.  151,  where  the  court  say:  "  The  case  ex- 
pressly finds  that  Carnick,  Calvert,  &  Co.  never  had  given  any 
authority  to  the  plaintiff  to  pay  their  notes  out  of  their  funds 
on  deposit.  Such  authority  cannot  be  implied  merely  from 
the  fact  that  they  made  their  notes  payable  there";  citing  in 
support  of  this  proposition  Wood  v.  Merchants^  Savings  Co.,  41 
111.  267,  above.  This  was  as  late  as  1882,  from  a  state  of  the 
highest  authority  on  questions  of  commercial  law. 

The  case  of  Gordon  v.  Muchler,  34  La.  Ann.  604,  is  said  to  have 
settled  for  the  state  of  Louisiana  this  question  in  the  same 
manner.  But  we  have  been  unable  to  examine  this  volume, 
it  being  misplaced  from  our  state  library. 
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The  supreme  court  of  Missouri,  as  reported  in  the  text- 
books, seems  strongly  to  intimate  a  similar  holding.  In  Bank 
V.  Carsons,  32  Mo.  191,  the  court  is  quoted  as  saying:  "The 
bank  is  not  bound  to  apply  the  deposits,  if  it  has  even  the 
authority  to  do  so." 

The  text-books  generally,  which  are  cited  as  sustaining  the 
defendant's  contention,  agree  that  it  is  not  the  duty  (but 
merely  a  privilege  that  may  or  may  not  be  exercised  by  the 
4)ank)  of  the  bank  to  so  apply  deposits  of  the  maker. 

Surely  this  will  not  do  to  leave  the  action  of  the  bank,  upon 
"which  so  many  important,  not  to  say  intricate,  rights  of  other 
parties  depend,  open  to  the  uncertainty  that  must  follow  its 
optional  exercise  by  the  bank.  We  quite  agree  with  Mr. 
Daniel,  in  his  work  on  Negotiable  Instruments  (vol.  1,  sec. 
326  b),  that  the  question  should  be  settled  definitely,  and  not 
left  to  the  option  of  the  bank. 

But  we  think  it  much  sounder  and  safer  to  hold  that,  in  the 
absence  of  instructions,  either  expressed  or  to  be  implied  from 
previous  course  of  dealings  between  the  maker  and  the  banker, 
the  bank  has  no  authority  to  apply  the  funds  of  its  depositors 
to  the  payment  to  third  parties  of  notes  payable  at  its  bank. 

We  limit  this  decision  to  a  payment  made  to  a  third  party, 
because  we  are  not  called  upon  to  decide  any  but  the  case  before 
tis,  which,  as  we  have  seen,  is  one  of  a  payment  to  a  third  party. 

The  right  of  the  bank  to  retain  out  of  deposits  sufficient  to 
pay  itself,  where  the  bank  is  the  holder  and  owner  of  the  note, 
is  quite  a  diflferent  question,  involving  an  application  of  the 
law  of  set-off,  and  is  not  intended  to  be  affected  by  anything 
said  in  thiff  opinion. 

We  close  the  citation  of  authority  which  is  in  accord  with 
-our  conclusion  by  a  reference  to  1  Edwards  on  Bills  and 
Notes,  3d  ed.,  1882,  p.  *166,  sec.  195,  where  the  learned  author 
says:  "The  better  opinion  undoubtedly  is,  that  the  bank  has 
no  right  to  pay  out  the  money  of  a  depositor  except  upon  his 
order,  or  with  his  assent";  citing  approvingly  Wood  v.  Mer- 
chants' Savings  Co,  41  111.  267,  and  Scott  y.  Shirk,  60  Ind.  160, 
above  referred  to. 

See  also  Newmark  on  Bank  Deposits  (1888),  sec.  119,  p. 
120,  where,  in  the  text,  it  is  said:  "A  banker  has  no  right  to 
apply  money  on  deposit  in  his  bank  to  the  payment  of  a  note 
of  the  depositor,  payable  at  the  bank,  without  the  order  of  the 
depositor";  citing  the  case  already  referred  to  by  us  of  Ridgely 
National  Bank  v.  Pattony  109  111.  479. 
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If  we  consulted  our  own  convenience  and  the  necessities  of 
the  case,  we  would  end  this  opinion  here.  But  it  has  been  so 
strenuously  urged  at  the  bar  that  the  great  weight  of  authority 
is  the  other  way,  that  it  becomes  proper,  if  not  necessary,  to 
refer  to  the  authorities  upon  which  such  claim  is  predicated. 

We  have  laboriously  and  at  length  examined  everything 
that  has  been  available  to  us  that  presents  the  other  side;  but 
owing  to  the  length  to  which  a  review  of  cases  ordinarily 
leads,  wo  will  try  to  be  brief  in  what  we  have  to  say  in  rela- 
tion thereto. 

It  is  true  that  BoUes  on  Banks  and  their  Depositors  (sec. 
403),  and  Morse  in  his  work  on  Banks  and  Banking  (vol.  2, 
sec.  657),  and  Pratt  in  his  Manual  of  Banking  Law  (c.  10,  p. 
44),  after  stating  that  there  are  authorities  both  ways,  say  the 
weight  of  authority  is,  that  it  is  the  privilege  of  the  bank  (to 
be  exercised  or  not  as  it  may  see  proper)  to  apply  deposits  to 
the  payment  of  a  note  of  the  depositor  payable  at  its  bank. 

The  American  cases  cited  by  these  text-writers  are  the 
same,  and  consist  in  the  main  of  the  following:  Mandeville  v. 
Union  Bank,  9  Cranch,  9;  jEtna  National  Bank  v.  Fourth  Na- 
tional  Bank,  46  N.  Y.  82;  7  Am.  Rep.  314;  Indig  v.  National 
City  Bank,  80  N.  Y.  106;  Commercial  National  Bank  v.  Hen- 
ninger,  105  Pa.  St.  496,  and  a  few  other  cases  where  the  bank 
was  itself  the  holder  of  the  note. 

The  states  represented  are  not  so  numerous,  as  appears  from 
their  citations,  as  those  who  hold  as  we  do,  while  the  cases 
themselves  will  not  stand  close  scrutiny. 

Great  prominence  is  given  the  case  of  Mandeville  v.  Union 
Bank  of  Georgetown,  from  the  supreme  court  of  the  United 
States,  reported  in  9  Cranch,  9.  All  the  text-books  quote  the 
following  language  from  the  opinion  in  this  case,  pronounced 
by  Chief  Justice  Marshall:  "By  making  a  note  negotiable  in 
bank,  the  maker  authorizes  the  bank  to  advance,  on  his  credit, 
to  the  owner  of  the  note  the  sum  expressed  on  its  face,"  and 
announce  the  doctrine  as  contended  for.  The  few  cases  in 
the  same  direction  build  with  equal  confidence  upon  this  de- 
cision. It  must  be  admitted  that,  when  taken  by  itself,  the 
language  quoted  does  seem  to  sustain  them.  But  when  we 
examine  the  facts  in  that  case,  it  becomes  manifest  at  a 
glance  that  the  point  really  decided,  and  to  which  the  lan- 
guage was  intended  to  apply,  is  as  foreign  to  the  question  we 
are  considering  as  it  could  well  be,  and  does  not  relate  at  all 
to  commercial  paper. 
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The  facts  of  the  case  were  briefly  these:  Mandeville,  a  citizen 
of  Virginia,  executed  his  note  to  one  Nourse  for  $410.50,  sixty 
days  after  date,  negotiable  at  the  Union  Bank  of  Georgetown, 
payable  at  the  Bank  of  Potomac,  in  Alexandria.  On  the  day 
of  its  execution,  the  note  was  negotiated  and  discounted  by 
the  Union  Bank  of  Georgetown,  and  the  proceeds  thereof  paid 
over  to  Nourse.  After  this,  Nourse,  becoming  indebted  to 
Mandeville,  executed  to  him  his  note,  due  in  sixty  days, 
"  negotiable  at  the  Bank  of  Alexandria,  payable  at  the  Bank 
of  Columbia." 

When  the  note  given  by  Mandeville,  and  discounted  by  the 
Union  Bank,  fell  due,  it  was  not  paid,  and  the  Union  Bank 
sued  Mandeville  thereon.  He  defended,  trying  to  set  off 
against  the  note  the  debt  he  held  against  Nourse.  It  wa8 
insisted  for  Mandeville  that  his  rights  must  be  determined 
according  to  the  laws  of  Virginia,  the  lex  loci  contractus,  and 
that  under  the  laws  of  that  state  a  defendant  is  allowed  to  set 
off  against  the  assignee  of  a  promissory  note  any  just  claims 
which  he  had  against  the  original  payee  before  notice  of  the 
assignment  of  the  note. 

For  the  bank,  it  was  said  that  it  was  immaterial  by  which 
law  the  note  was  to  be  governed,  for  it  was  made  with  a  view, 
expressed  on  its  face,  to  be  discounted  by  the  Union  Bank, 
whereby  the  defendant  had  waived  any  offset  to  which  he. 
might  otherwise  have  been  entitled.  The  court  in  deciding  the 
question  said, — and  we  give  the  opinion  entire  in  hasc  verba: 
"  It  is  entirely  immaterial  whether  this  question  be  governed 
by  the  laws  of  Virginia  or  of  Maryland.  By  neither  of  them 
can  the  discounts  claimed  by  the  plaintiff  in  error  be  allowed. 
By  making  a  note  negotiable  in  bank  [the  Italics  are  ours],  the 
maker  authorizes  the  bank  to  advance  on  his  credit  to  the 
owner  of  the  note  the  sum  expressed  on  its  face.  It  would  be 
a  fraud  on  the  bank  to  set  up  offsets  against  this  note  in 
consequence  of  any  transactions  between  the  parties.  These 
offsets  are  waived,  and  cannot,  after  the  note  has  been  dis- 
counted, be  again  set  up.  The  judgment  is  to  be  aflSrraed, 
with  damages  at  the  rate  of  six  per  cent  per  annum." 

Thus  we  see  that  no  possible  question  arose  upon  that  part 
of  the  note  making  it  payable  at  the  Bank  of  Potomac,  nor 
with  that  bank,  but  upon  that  part  of  the  note  making  it  ne- 
gotiable at  the  Union  Bank,  and  with  the  latter  bank,  and  no 
question  of  the  application  of  bank  deposits  in  any  shape  is 
presented.    The  only  matter  considered,  or  that  could  possi- 
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bly  have  been  considered,  by  the  court  was,  whether  a  party 
having  authorizing  a  bank  to  discount  his  note  could  there- 
after set  off  debts  he  held  against  the  payee  of  the  note.  The 
facts  of  this  case  were  not  published  in  the  earlier  Cranch  re- 
ports, which  doubtless  accounts .  for  the  misconception  of  the 
opinion  by  the  usually  accurate  and  always  learned  text- 
writers,  who  have  made  it  the  groundwork  of  the  effort  to 
establish  the  rule  as  contended  for  by  defendants  in  the  case 
at  bar.  The  facts  will  be  found  in  the  Lawyers*  Co-opera- 
tive Publishing  Company's  edition  of  the  United  States  Su- 
preme Court  Reports. 

The  case  of  Commercial  National  Bank  v.  Henningevy  105 
Pa.  St.  496,  is  greatly  relied  on  by  the  text-books  above  re- 
ferred to.  There  the  bank  was  the  holder  and  owner  of  the 
note,  and  the  maker  was  B.  F.  Young,  its  cashier.  At  the 
close  of  business  on  the  day  of  the  maturity  of  the  note  there 
were  funds  of  the  cashier  on  deposit  sufl&cient  to  pay  it. 

The  cashier,  instead  of  charging  up  said  note  against  his 
deposit,  handed  it  to  a  notary  for  protest,  tlie  object  being  ta 
hold  the-indorser,  and  compel  him  to  proceed  against  the 
maker  in  order  to  let  in  a  defense  which  the  maker  could  not 
set  up  against  the  bank.  The  suit  was  by  the  bank  against 
the  indorser,  who  claimed  to  be  discharged  by  the  facts  stated. 
The  court,  among  other  things,  say:  "Where  the  depositor 
becomes  indebted  to  the  bank  on  one  or  more  accounts,  and 
such  debts  are  due  and  payable,  the  bank  has  the  right  to 
apply  any  deposit  he  may  have  to  their .  payment, — this,  by 
virtue  of  the  right  of  set-off.  Where  a  general  deposit  is  made 
by  one  already  indebted  to  the  bank,  the  latter  may  appropri- 
ate such  deposit  to  the  payment  of  such  indebtedness." 

And  while  admitting  that  the  bank  might  waive  this  right 
of  set-off,  so  far  as  it  was  concerned,  yet  where  the  rights  of 
other  parties  were  concerned,  the  waiver  may  result  in  releas- 
ing sureties;  the  court  illustrating  the  ground  of  the  decision 
in  the  following  language:  "If  I  am  the  holder  of  A's  note, 
indorsed  by  C,  and  when  the  note  matures  I  am  indebted  to 
A  in  an  amount  equal  to  or  exceeding  the  note,  can  I  have  the 
note  protested,  and  hold  C  as  indorser?  It  is  true,  A's  note  ia 
not,  technically,  paid,  but  the  right  to  set  off  exists,  and  surely 
C  may  show,  in  relief  of  his  obligation  as  surety,  that  I  am 
really  the  debtor  instead  of  the  creditor  of  A.  If  this  be  so 
between  individuals,  why  is  it  not  so  between  a  bank  and  an 
individual?" 
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How  far  removed  this  case  is  from  supporting  the  doctrine 
as  contended  for  here  is  too  manifest  to  justify  elaboration,  yet 
it  is  cited  in  the  text-books  as  sustaining  the  assertion  that 
the  weight  of  authority  is  in  favor  of  the  right  of  a  bank,  with- 
out regard  to  whether  it  is  or  not  the  holder  of  the  note,  to  ap- 
propriate deposits  of  maker  to  its  payment  upon  the  idea  that 
XI  note  made  payable  at  the  bank  is  tantamount  to  a  check  on 
the  bank. 

Let  us  see  next  what  is  in  the  case  of  Indig  v.  National  City 
Bank,  80  N.  Y.  100.  Plaintiff  held  a  note  payable  at  the  Bank 
-of  Lewville.  He  deposited  it  with  the  defendant  bank  for  col- 
lection, who  sent  it  by  mail  to  the  Bank  of  Lewville.  On  ma- 
turity, the  Bank  of  Lewville  charged  the  note  up  to  the  maker, 
he  having  funds  there  on  deposit,  and  forwarded  its  draft  to 
defendant.  The  Bank  of  Lewville  failed  before  the  draft  was 
cashed.  The  plaintiff  sued  the  defendant  for  the  amount  of 
the  note,  which  amount  he  alleged  was  lost  through  defend- 
ant's negligence.  It  was  insisted  for  the  plaintiff  that  defend- 
ant by  sending  the  note  to  the  Bank  of  Lewville  constituted 
that  bank  its  agent  for  the  collection  of  it,  and  "therefore 
liable  for  the  proceeds,  as  having  been  received  by  the  Bank 
of  Lewville,  the  last-named  bank  being  deeme4  to  have  re- 
oeived  the  proceeds  by  charging  the  amount  of  the  note  against 
its  customer,  the  maker."  The  court,  in  response,  say:  "  We 
^o  not  think  that  any  such  agency  was  created.  The  note,  in 
■so  far  as  relates  to  its  presentment  at  the  bank,  and  the  duties 
of  the  bank  in  respect  to  it,  was  equivalent  to  a  check  drawn 
by  the  maker  upon  the  bank  where  the  note- was  made  pay- 
able "j  citing  ^tna  National  Bank  v.  Fourth  National  Bank, 
46  N.  Y.  88;  7  Am.  Rep.  314. 

We  will  first  observe  that  the  portion  of  the  opinion  which 
we  have  taken  the  liberty  of  italicizing  is  directly  in  conflict 
with  the  decisions  in  our  own  state  with  reference  to  the  duties 
of  the  holder  of  a  note  so  payable  as  to  the  non-necessity  of 
presentment,  etc.,  and  overlooks  and  confuses  the  distinctions 
we  have  already  pointed  out  between  a  check  and  a  note  as  to 
presentment. 

The  right  of  the  Bank  of  Lewville  to  pay  the  note  because 
made  payable  at  its  place  of  business  was  not  the  issue  in  that 
-cause,  but  in  the  argument  upon  the  non-liability  of  the  defend- 
ant the  court  merely  assumed,  upon  the  authority  of  the  ^tna 
Bank  case,  in  46  N.  Y.,  that  such  was  not  the  law.  So  that, 
for  the  soundness  of  the  doctrine,  we  must  turn  to  the  46 
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N.  Y.  case.  When  we  read  the  syllabm  we  are  told  that  it 
Bimply  decides  that  a  direction  of  a  bank  depositor  to  his  bank 
to  pay  out  his  funds  on  his  notes  due  and  to  become  due  in  a 
certain  order  creates  no  trust  in  favor  of  the  holders  of  such 
notes,  and  that  they  have  no  right  of  action  against  the  bank 
for  its  failure  to  comply  with  the  depositor's  instructions. 
The  facts  were,  that  the  Florence  Mills,  a  Connecticut  corpora- 
tion, had  made  two  notes,  payable  at  the  counter  of  the  de- 
fendant; one  fell  due  April  2d  and  the  other  April  4th.  The 
note  falling  due  on  the  2d  of  April  was  presented  for  payment, 
and  protested  for  non-payment.  On  the  3d  of  April  the  Milla 
company  sent  a  letter  to  the  bank  containing  a  draft  (which^ 
with  a  small  balance  to  the  credit  of  the  mills,  was  suflBcient 
to  pay  either  note,  both  being  for  the  same  amount),  with  di- 
rections to  credit  their  account  with  the  draft,  and  then  to  pay 
their  note  falling  due  on  the  4th.  The  draft  was  collected  oa 
the  3d,  the  day  it  was  received,  and  on  the  same  day  the  bank 
paid  the  note  that  had  been  protested  on  the  2d.  The  note 
due  on  the  4th  not  being  paid,  the  holder  sued  the  defendant, 
insisting  that  the  letter  directing  how  the  proceeds  of  the  draft 
should  be  applied  operated  as  an  equitable  assignment  or  ap- 
propriation of  the  proceeds  to  the  payment  of  its  note  falling 
due  on  the  4th. 

This  alone  was  the  issue,  and  such  was  the  reporter's  under- 
standing of  it,  as  shown  by  the  syllabus.  The  opinion  takes 
a  much  wider  range,  and  does  announce  the  doctrine  && 
broadly  as  here  contended  for,  that  a  note  payable  at  a  partic- 
ular bank  is  in  substance  a  check. 

But  that  part  of  the  opinion  making  the  announcement  is 
without  any  citation  of  authority  or  process  of  reasoning  to 
sustain  it,  and  it  is  difficult  to  understand  exactly  upon  what 
the  court  predicated  its  opinion  that  the  note  was  the  equiv- 
alent to  a  check.  In  two  paragraphs  it  seems  to  be  placed 
upon  the  agreement  or  understanding  of  the  parties,  and  in 
another,  upon  commercial  usage,  while  in  another  it  seems  to- 
be  predicated  upon  the  legal  effect  of  the  note  so  written. 
Nor  does  it  appear  that  the  defendant  bank  was  not  itself  the 
owner  of  the  past  due  note  to  which  the  deposit  was  applied, 
in  violation  of  the  instructions  of  the  depositor. 

Moreover,  the  opinion  was  by  a  divided  court,  Chief  Justice 
Church  dissenting.  So  that  our  answer  to  this  case,  which  is 
much  relied  on  by  the  defense  here,  is,  that  what  is  said  con- 
cerning the  question  now  before  us  was  incidental   merely^ 
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unsupported  by  reason  or  authority,  and  with  an  ambiguity  of 
statement  of  facts,  so  far  as  this  question  is  concerned.  And 
we  may  be  permitted  to  add  that  on  the  very  point  decided 
it  is  of  most  questionable  soundness.  It  virtually  holds  that 
a  customer  of  a  bank  cannot  make  a  deposit  with  instruc- 
tions accompanying  the  same  to  apply  proceeds  to  a  note  of 
the  depositor  maturing  on  the  succeeding  day  that  would 
prevent  the  bank  from  applying  the  proceeds  to  a  note  past 
due  before  the  deposit  was  made.  It  seems  not  only  to  create 
a  new  law  for  banks,  but  it  strikes  down  the  well-established 
right  of  a  debtor  unable  to  pay  two  debts  to  direct  and  con- 
trol the  application  of  his  payments  to  the  one  he  may  prefer. 

The  authority  of  such  a  decision,  viewed  from  any  stand- 
point, is  not  sufficient  to  overturn  our  convictions,  nor  break 
the  force  of  the  well-considered  cases  holding  to  the  contrary. 

In  Pease  v.  Warren,  29  Mich.  9,  18  Am.  Rep.  58,  Judge 
'Oooley  says:  "It  cannot  be  pretended  that  the  making  a  note 
payable  at  a  particular  bank  can  make  the  bank  the  agent  of 
the  payee  to  receive  payment";  add  we  ask:  Would  this  not 
be  just  as  fair  and  reasonable  reading  of  the  terms  as  it  is  to 
construe  them  to  make  the  bank  the  agent  of  the  payor  to 
make  payment?  They  would  serve  the  one  purpose  as  well 
as  the  other;  and  there  is  as  much  authority  for  the  one  hold- 
ing as  the  other;  and  several  of  the  cases  cited  as  sustainign 
the  defendant's  contention  here  do  go  to  the  very  point  of 
deciding  what  Judge  Cooley  says  is  not  law.  Such  is  the 
decision  in  Lazier  v.  Horan,  55  Iowa,  75,  39  Am.  Rep.  167, 
already  herein  referred  to. 

It  is  true  that  Mr.  Daniel,  in  the  third  edition  (vol.  1, 
«ec.  326  a)  of  his  valuable  work  on  negotiable  instruments, 
■says  that  in  his  previous  editions  he  had  taken  a  different 
view,  but  that  he  is  now  of  opinion  that  he  was  wrong,  and 
that  "  upon  principle  and  authority  we  should  say  that  a 
banker  at  whose  place  of  business  negotiable  paper  is  made 
payable  may  apply  to  its  payment  funds  of  the  maker  on  de- 
posit, at  its  maturity,  the  relations  of  banker  and  customer  and 
the  terms  of  the  instrument  justifying  the  inference  that  the 
customer  intended  this  to  be  done";  citing  in  note  the  case  of 
Indig  v.  Nat.  City  Bank,  80  N.  Y.  106;  and  adds  in  the  text: 
*'And  other  well-considered  cases  sustain  this  view," — refer- 
ring to  Lazier  v.  Horan,  Thatcher  v.  Bank,  jEtna  Nat.  Bank  v. 
Fourth  Nat.  Bank,  and  the  case  of  Home  Nat.  Bank  v.  Newton^ 
already  so  freely  quoted  from  by  us.     While  we  entertain  for 
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this  distinguished  author  the  highest  respect  for  his  learning 
and  accuracy  (and  the  writer  especially  esteeming  him  no  less 
highly  personally  than  professionally),  we  are  constrained  to 
believe  that  the  view  expressed  in  the  previous  editions  of  his 
work  is  sounder  and  more  in  keeping  with  authority  and  rea- 
son, and  the  necessities  of  the  large  interests  concerned,  than 
is  found  in  the  last.  There  is  no  new  light  shed  on  this  sub- 
ject that  in  our  opinion  justifies  the  change  of  view. 

This  author  seems  to  consider  separately  the  rule  as  applied 
to  acceptances  and  to  notes,  and  as  to  acceptances  he  says:  "  It 
may  be  regarded  as  well-settled  law  in  England  that  an  ac- 
ceptance payable  at  a  particular  banker's  is  tantamount  to  an 
order  on  the  banker  to  pay  same  to  the  person  who,  according 
to  the  law  merchant,  is  capable  of  giving  a  good  discharge  to 
the  bill."  In  support  of  this  he  cites  in  note  3  to  section 
326  a,  Robarts  v.  Tucker,  16  Ad.  &  E.,  N.  S.,  578;  Kymer  v. 
Laurie,  18  L.  J.  Q.  B.  218;  Forster  v.  Clements,  2  Camp.  17; 
and  in  addition  thereto,  Thompson,  Chitty,  Parsons,  Byles, 
and  Edwards  on  Bills. 

Of  the  text-books  cited,  Edwards,  as  we  have  already  seen, 
takes  a  diflerent  view,  while  the  others  refer  to  the  same  cases 
that  Mr.  Daniel  does,  as  far  as  they  were  extant  at  the  time  of 
publication,  their  text  adding  nothing  thereto  germane  to  the 
point  under  discussion. 

Having  already  extended  this  opinion  beyond  what  is 
deemed  necessary  by  the  writer,  we  will  undertake  to  go  into 
but  one  of  the  English  cases  referred  to,  although  they  have 
all  been  considered.  Robarts  v.  Tucker,  16  Ad.  &  E.,  N.  S.,  578, 
was  where  the  banker  paid  an  acceptance  of  the  Pelican  Life 
Insurance  Company,  payable  at  such  banker's,  upon  a  forged 
indorsement.  This  payment  was  debited  to  the  company  on 
its  pass-book,  and  returned  to  it  by  the  banker,  and  the  com- 
pany credited  its  banker  on  its  books. 

Subsequently  the  company  was  compelled  to  pay  the  amount 
thereof  to  the  true  owner  of  the  acceptance,  and  thereupon 
brought  this  suit  against  the  banker. 

The  first  count  in  plaintiff's  declaration  alleged  that,  in 
consideration  of  certain  money  loaned  by  it  to  the  defendant 
banker,  and  of  the  agreement  to  retain  and  employ  the  de- 
fendant as  the  banker  of  plaintiflf,  the  defendant  undertook, 
and  promised  the  company,  to  the  extent  of  money  so  lent,  to 
pay  to  the  lawful  holders  thereof  all  such  bills  of  exchange  as 
should  be  accepted  by  the  company,  payable  at  the  banker's 
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house,  and  that  not  regarding,  etc.,  the  defendant  had  charged 
plaintifif  with  an  acceptance  that  had  been  paid  to  persons 
not  legally  authorized  to  receive  payment  and  give  an  acquit- 
tance, etc. 

The  second  count  was  for  money  loaned,  account  stated,  etc. 

The  contest  was,  whether  the  course  of  dealing  between  the 
bank  and  its  customer,  creating  the  obligation  of  the  banker 
to  pay  his  customer's  acceptances  made  payable  at  the  place 
of  business  of  the  banker,  rendered  the  latter  liable  if  he  paid 
same  upon  a  forged  indorsement,  it  being  conceded  that  the 
act  of  acceptance  was  a  guaranty  of  the  genuineness  of  the 
drawer's  signature. 

The  court  decided  that  the  banker's  authority  to  pay  was 
limited  to  the  payment  of  genuine  indorsements.  The  court 
adding  that  "if  bankers  wish  to  avoid  the  responsibility  of 
deciding  on  the  genuineness  of  indorsements,  they  may  re- 
quire their  customers  to  domicile  their  bills  at  their  own 
offices,  and  to  honor  them  by  giving  a  check  upon  the 
banker." 

And  it  was  in  this  connection  that  Parke,  B.,  used  the  lan- 
guage that  has  been  made  the  basis  of  the  announcement  by 
the  text-writers  of  the  doctrine  contended  for,  the  latter  losing 
Bight  of,  as  we  think,  the  custom  and  course  of  dealing,  if  not 
an  express  agreement,  that,  by  reason  of  the  deposit  or  lend- 
ing of  the  funds  to  the  banker,  the  latter  undertook  to  protect 
the  credit  of  the  customer,  under  which,  if  he  failed  to  do  so, 
the  banker  became  liable  to  an  action  by  his  customer  for 
permitting  him  to  be  dishonored:  See  Marzetti  v.  Williams,  1 
Barn.  &  Adol.  415;  Whitaker  v.  Bank  of  England,  1  Cromp. 
M.  &  R.  744. 

Recognizing  the  mutuality  of  the  obligation,  it  was  said  by 
Maule,  J.,  in  Robarts  v.  Tucker,  supra,  that  "it  is  a  hardship 
on  the  banker,  if  he  must  either  pay  the  bill  at  once,  at  the 
peril  of  an  indorsement  proving  a  forgery,  or  dishonor  the  bill, 
at  the  risk  of  an  action  against  him  by  his  customer." 

Forster  v.  Clements,  2  Camp.  17,  cited  by  Mr.  Daniel  and 
other  text-writers,  was  a  case  presenting  for  adjudication  the 
same  question  presented  in  Robarts  v.  Tucker,  supra,  difiFering 
from  it  only  in  the  fact  that  in  Forster  v.  Clements,  supra,  the 
banker  had  paid  the  acceptance  without  funds,  and  then  sued 
the  acceptor,  its  customer.  The  acceptor  defended  upon  the 
ground  that  the  bank  had  not  proven  the  genuineness  of  the 
first  indorser's  signature. 
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If  we  are  to  ingraft  upon  the  law  of  this  state  what  is  said 
to  be  the  English  rule,  authorizing  the  bank  to  treat  the  paper 
made  payable  at  its  place  of  business  as  tantamount  to  a- 
check,  we  should  do  so  not  in  part,  as  the  few  American  cases; 
relied  on  do,  but  as  a  whole,  and  carry  with  it  an  obligation! 
and  duty  upon  the  bank  to  pay,  so  that  upon  a  failure  to  do 
BO  it  must  be  liable  to  an  action  for  damages  for  injury  to  the^ 
credit  of  its  customer.  Well  might  the  banks  pray  to  be  de- 
livered from  their  friends  if  the  rule  contended  for  is  to  be^ 
established  in  this  state  with  all  its  attendant  uncertainties* 
and  dangerous  liabilities. 

Without  referring  further  to  the  cases  cited  in  the  text- 
books, they  may  be  classed  as  resting  either  on  custom  well 
established  or  course  of  dealing  between  the  parties  thereto^ 
or  to  paper  owned  and  held  by  the  bank  at  maturity,  where! 
the  principle  of  set-ofif  has  been  applied. 

Without  further  discussion,  we  hold  on  this  branch  of  the^ 
case  the  decree  of  the  chancellor  was  erroneous,  and  should 
be  reversed. 

Of  course  it  is  needless  to  add  that  there  is  nothing  to  pre* 
vent  any  depositor  from  making  such  agreement  with  his* 
bank  as  to  the  protection  of  his  paper.  We  merely  hold  that^ 
in  the  absence  of  an  understanding,  the  bank  pays  at  itst 
peril. 

One  other  question  remains  to  be  disposed  of.  For  the  de- 
fendant it  is  urged  that  if  it  be  held  that  the  bank  had  no- 
authority  to  pay  the  note,  then  they  ask  to  be  permitted  to 
rely  upon  such  payment  as  a  set-off  against  complainant's 
demand,  and  the  note  is  filed  with  the  answer,  showing  tho^ 
indorsements  as  given  in  the  opening  statement  of  this  opin- 
ion. The  answer  is  asked  to  be  taken  as  a  cross-bill,  but  no 
process  is  issued. 

Without  determining  whether  this  matter  could  or  could 
not  be  made  in  answer  merely  without  cross-bill,  it  is  suflB- 
cient  to  say  that  in  whatever  form  presented,  it  would  be  un- 
availing to  the  defendant  under  the  proof  in  this  case,  which 
shows  that  by  reason  of  such  unauthorized  payment,  and  tho 
failure  of  the  bank  to  notify  the  complainant  thereof,  the  lat- 
ter had  a  settlement  with  J.  D.  Carter  &  Co.,  the  parties 
primarily  liable,  as  between  themselves  and  complainant,  sub- 
sequent to  such  payment,  and  in  ignorance  thereof,  wherein 
complainant  allowed  Carter  &  Co.  credit  for  the  amount  of 
■aid  note,  upon  the  assumption  that  they  had,  in  accordance 
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with  their  contract,  paid  the  same.  In  consequence  of  all  of 
which,  together  with  the  subsequent  insolvency  and  removal 
from  the  state  of  Carter  &  Co.,  before  any  knowledge  that  his 
deposits  had  been  applied,  the  complainant  has  lost  recourse 
over  on  parties  primarily  liable  thereon.  So  that  to  allow  the 
set-off  would  be  to  cast  upon  complainant  the  loss  resulting 
from  the  unauthorized  act  of  the  defendant. 

Under  the  facts  of  this  case,  the  complainant's  equity  is 
superior  to  any  right  of  set-oflf  which  the  defendant  might 
otherwise  have  had. 

Let  the  decree  be  reversed,  and  judgment  here  for  the  com- 
plainant, with  interest  and  costs. 


Banks  and  Banking.  —  The  relation  between  the  depositor  and  the  bank 
13  simply  that  of  debtor  and  creditor:  Fowler  v.  Bowery  etc.  Bank,  113  N.  Y. 
450;  ante,  p.  479,  and  note;  Gumbell  v.  Ahrams,  20  La.  Ann.  568;  96  Am. 
Dec.  426;  Marine  Bank  v.  Chandler,  27  111.  525;  81  Am.  Dec.  249,  and  note; 
Lynch  v.  First  Nat.  Bank,  107  N.  Y.  579;  1  Am.  St.  Rep.  803.  Money  de- 
posited in  a  bank  in  the  ordinary  course  of  business  is  money  loaned  to  the 
bank,  with  the  superadded  obligation  that  it  is  to  be  paid  when  demanded 
by  check:  Adams  v.  Sdiiffer,  11  Col.  15;  7  Am.  St.  Rep.  202;  Roberts  v. 
Om-bin,  26  Iowa,  315;  96  Am.  Dec.  146,  and  note  157;  Fogarties  v.  State 
Bank,  12  Rich.  513;  78  Am.  Dec.  468. 

CcrsTOM  AND  Usage:  See  note  to  Mutual  Ass'n  etc  v.  Scottish  etc  Ina.  Co., 
post,  p.  826. 

Banks  and  Banking.  —  The  direction  by  a  depositor  to  apply  deposits  to 
the  payment  of  checks  or  drafts  or  notes  in  a  particular  order  creates  no 
trust  in  favor  of  the  holders;  and  a  failure  to  comply  with  the  directidn  is  a 
breach  of  contract  for  which  the  depositor  alone  can  sue:  J^tna  NaL  Bank 
V.  Fourth  Nat.  Bank,  46  N.  Y.  82;  7  Am.  Rep.  314. 


KoBiNsoN  V.  Queen. 

[87  Tennesskb,  445.] 

Contracts.  —  Validity  and  Obligation  of  Contracjt,  and  capacity  of  par- 
ties thereto,  are  to  be  determined  by  the  lex  loci  contractus,  unless  there 
be  something  in  the  contract  which  is  deemed  hurtful  to  the  good  morals 
or  injurious  to  the  rights  of  its  own  citizens  by  the  laws  of  the  state  or 
country  whose  courts  are  called  upon  to  enforce  the  contract  made  in  a 
foreign  state  or  country. 

Contracts.  — Conrrr,  or  Rules  of  Private  International  Law,  only  re- 
quire the  recognition  and  enforcement  of  the  law  of  the  place  of  contract, 
leaving  the  state  called  upon  to  enforce  such  law  the  use  of  its  own  forms 
and  machinery,  so  far  as  they  can  be  adapted  to  the  end  in  view. 

Marbikd  Women  —  Liability  on  Note  Executed  in  Another  State. — 
Note  of  married  woman,  executed  by  her  and  made  payable  in  another 
/rtate  where  she  and  the  payee  are  both  domiciled,  and  under  whose 
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laws  she  is  clothed  with  all  the  powers  ot/eme  sole,  so  far  as  the  right  to 
contract  and  to  sue  and  be  sued  are  concerned,  is  valid  in  Tennessee,  and 
she  is  liable  thereon  in  the  courts  of  such  state,  notwithstanding  the  ex- 
isting disabilities  of  coverture. 
Markied  Women  —  Conveyance  of  Separate  Estate  by.  —  Under  Ten- 
nessee statute  (Act  of  1869-70,  c.  99),  a  married  woman  owning  a  separate 
estate,  without  restriction  upon  her  power  of  disposition,  may  convey 
such  estate  without  her  husband  joining  in  the  deed,  provided  she  baa 
a  privy  examination  before  a  chancellor  or  circuit  judge  of  the  state,  or 
clerk  of  the  county  court,  as  required  by  the  statute. 

Leland  Jordan,  J.  A.  Jones,  and  E.  F.  Smithson,  for  the  ap* 
pellants. 

John  E.  Richardson,  for  the  respondent. 

FoLKES,  J.  The  first  question  to  be  disposed  of  in  this 
cause  is,  whether  a  married  woman,  domiciled  in  the  state  of 
Kentuck}^  is  liable  in  the  courts  of  this  state  upon  a  note 
made  by  a  firm  of  which  her  husband  was  a  member,  and  ex- 
ecuted by  her  as  surety  for  such  firm,  where,  under  the  laws 
of  Kentucky,  she  had,  before  the  execution  of  the  note,  been 
emancipated  from  all  the  disabilities  of  coverture,  and  clothed 
with  all  the  powers  of  a  feme  sole,  so  far  as  the  right  to  con- 
tract and  to  sue  and  be  sued  were  concerned.  This  inquiry 
we  answer  in  the  aflBrmative. 

Though  some  authorities  may  be  found  to  the  contrary,  it 
may  now  be  said  to  be  well-settled  law  that  the  validity  of  a 
contract,  the  obligation  thereof,  and  capacity  of  the  parties 
thereto,  is  to  be  determined  by  the  lex  loci  contractus  (in  the 
sense  of  the  place  of  performance),  unless  there  be  something 
in  the  contract  which  is  deemed  hurtful  to  the  good  morals  or 
injurious  to  the  rights  of  its  own  citizens  by  the  laws  of  the 
state  or  country  whose  courts  are  called  upon  to  enforce  the 
contract  made  in  a  foreign  state  or  country. 

The  notes  involved  in  this  suit  were  made  in  Kentucky, 
payable  there,  the  makers  and  payees  resident  there,  and,  as 
we  have  already  stated,  were  valid  there,  and  binding  and 
enforceable  against  the  married  woman  as  fully  as  if  she  were 
a  feme  sole.  See  General  Statutes  of  Kentucky,  article  4,  sec- 
tion 1,  and  article  2,  sections  6  and  7,  where  authority  is  given 
the  circuit  courts  of  that  state  to  pass  judgment  of  emancipa- 
tion upon  married  women  under  certain  circumstances  therein 
set  forth.  A  certified  copy  of  such  proceedings  is  exhibited  in 
this  record,  showing  compliance  with  the  statute  on  the  part 
of  Mrs.  Queen. 
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Under  these  facts,  what  are  the  powers  and  what  is  the 
duty  of  the  courts  of  this  state  when,  by  reason  of  the  fact 
that  the  defendant  has  property  in  this  state,  we  are  called 
upon  to  enforce,  as  against  the  married  woman,  the  collection 
of  the  amount  due  on  the  notes  in  question? 

The  general  rule  as  to  the  enforcement  by  one  state  of  & 
contract  valid  in  the  state  where  rfiade  and  to  be  performed 
is  not  denied  by  the  counsel  for  the  defendant;  but  it  is  in- 
sisted that  inasmuch  as  a  note  made  by  a  married  woman  is 
void  under  the  laws  of  this  state,  and  inasmuch  as  it  is  the 
fixed  policy  of  this  state  to  throw  around  married  women  the 
shield  of  disability,  we  should  not,  under  any  supposed  obliga- 
tion of  comity,  entertain  a  suit  predicated  upon  such  a  con- 
tract. 

If  this  were  a  suit  against  a  married  woman,  a  citizen  of 
this  state,  on  a  contract  made  out  of  the  state,  there  would  be 
much  force  in  the  insistance  of  the  defendant.  But  here  the 
law  of  the  domicile  is  the  same  as  the  law  of  the  contract,  and 
we  merely  encounter  a  conflict  between  the  law  of  the  con- 
tract and  the  law  of  the  forum. 

In  such  case,  especially  where  the  foreign  law  concerns  the 
capacity  of  parties  to  contract,  as  aflfected  by  the  disabilities 
of  infancy  and  coverture,  the  lex  loci  contractus  ib  to  govern: 
Story  on  Conflict  of  Laws,  sees.  103, 241.  And  although  Chan- 
cellor Kent,  in  the  early  edition  of  his  Commentaries,  seemed 
inclined  to  favor  the  contrary  doctrine  of  the  civilians,  yet  in 
the  notes  afterward  added  he  unequivocally  concurs  in  the 
conclusions  of  Mr.  Justice  Story:  2  Kent's  Com.  233,  notes 
458,  459,  and  note;  see  also  Wharton's  Conflict  of  Laws, 
sec.  96. 

See  also  a  very  elaborate  consideration  of  the  authorities  in 
the  able  opinion  of  Gray,  C.  J.,  in  Milliken  v.  Pratt,  125  Mass. 
374,  28  Am.  Rep.  241,  which,  while  it  fully  sustains  our  posi- 
tion here  upon  principle  and  authority,  goes  much  further 
than  we  are  called  upon  to  do  in  this  case.  That  being  a  case 
where  the  married  woman,  domiciled  in  the  state  of  Massa- 
chusetts, where  such  a  contract  was  void,  made  a  note  in 
Maine,  by  letter,  and  such  a  contract,  being  valid  in  Maine, 
was  enforced  by  the  court  in  Massachusetts.  It  is  valuable 
for  its  research  and  ability  in  the  discussion  of  the  question 
underlying  the  one  now  before  us,  and  for  this  reason  is  re- 
ferred to,  without  intending  to  approve  or  dissent  from  the 
point  to  which  the  discussion  there  goes. 
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Our  own  state  has  more  than  once  recognized  and  nforced 
the  principle  which  is  controlling  in  this  case:  Elliott  Nat. 
Bank  v.  Railroad,  2  Lea,  676;  Bank  of  Columbia  v.  Walker, 
14  Id.  299,  306;  Talmadge  v.  N.  0.  C.  &  T.  Co.,  3  Head,  337, 
341,  342;  Pearl  v.  Hanshorough,  9  Humph.  426,  433,  436;  see 
also  Knowlton  v.  Erie  R'y  Co.,  19  Ohio  St.  260;  2  Am.  Rep. 
395;  Scudder  v.  Bank,  91  U.  S.  406. 

The  case  of  Bank  of  Louisiana  v.  Williams,  46  Miss.  618,  12 
Am.  Rep.  319,  does  not  stand  in  the  way  of  the  conclusion  we 
have  reached,  although  some  of  its  argument  may  seem  to  do 
«o.  There  the  obligation  of  the  married  woman  was  depend- 
ent upon  a  charter  of  a  Louisiana  corporation  authorized  to 
lend  money  to  the  "  agricultural  interest  on  notes  and  mort- 
gages," and  to  make  such  contracts  with  married  women,  and 
to  enforce  the  same  against  their  property.  It  was  held  that 
the  act  in  question  contemplated  the  emancipation  of  the  wife 
60  far,  and  so  far  only,  as  to  capacitate  her  to  join  with  her 
husband  in  the  "  hypothecatory  obligation."  And  while  she 
thus  subjected  all  her  property  dotal  as  well  as  that  embraced 
in  the  mortgage,  it  was  not  intended  nor  supposed  that  the 
obligation  of  the  wife  extended  further  than  to  cover  her  dotal 
and  paraphernal  rights  and  property  in  that  state.  As  is  said 
by  the  learned  judge  rendering  the  opinion  in  that  case:  "The 
transaction  stands  upon  ground  local  to  Louisiana,  and  a 
policy  there  which  is  exceptional  from  the  general  rule  and 
general  law.  Assuming,  as  a  doctrine  of  the  law,  that  the 
contract  of  a  married  woman  valid  at  the  place  where  made 
shall  be  so  regarded  everywhere,  does  that  embrace  an  obliga- 
tion incurred  by  her,  growing  out  of  special  circumstances, 
and  not  included  in  the  general  law  and  policy  of  the  place, 
but  resting  altogether  on  special  reasons  and  looking  to  local 
property  for  its  payment?"  And  continuing,  it  is  said:  "If,  by 
the  law  of  Louisiana,  a  married  woman  was  competent  to  in- 
cur debts  generally,  and  coverture  imposed  no  disability,  it 
would  be  a  different  question  from  that  we  are  dealing  with." 
The  case  at  bar  presents  exactly  that  "  different  question." 
Here,  as  we  have  seen,  under  the  proceedings  in  Kentucky,  the 
disability  of  coverture  was  absolutely  removed,  and  the  mar- 
ried woman  was  authorized  to  contract  debts  generally. 

It  must  be  noticed,  also,  that  in  Bank  v.  Williams,  supra^ 
the  married  woman  was  a  resident  of  Mississippi  at  the  time 
ehe  made  the  Louisiana  contract  and  at  the  time  she  was 
Bued,  which  presents  a  very  different  phase  of  the  question 
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under  consideration.  Nor  is  there  anything  in  Burchard  v. 
Dunbar,  82  111.  450,  25  Am.  Rep.  334,  in  any  manner  antago- 
nistic. It  merely  holds  that  "  where  a  contract  of  an  equitable 
character  is  made  in  another  state  in  which  there  is  no  dis- 
tinction between  courts  of  law  and  equity,  it  can  still  be  en- 
forced in  Illinois  only  in  a  court  of  equity."  It  recognizes 
fully  the  doctrine  that  a  contract  of  a  married  woman  valid 
Vliere  made  will  be  held  valid  in  another  state,  but  decided 
that  in  enforcing  such  contract  regard  must  be  had  to  the 
forms  of  pleading  in  force  in  the  state  where  the  remedy  is 
sought.  In  other  words,  the  lex  fori  determines  the  nature  of 
the  remedy  as  to  parties,  forms,  etc.  Under  this  rule  we  act 
in  requiring  the  husband  to  be  a  party  defendant  with  the 
wife,  as  was  done  in  the  case  at  bar.  While  under  the  law  of 
Kentucky  this  married  woman  has  had  her  disabilities  re- 
moved, and  can  contract,  sue,  and  be  sued  as  &feme  sole,  we 
recognize  and  enforce  in  this  state  so  much  of  the  foreign  law 
as  determines  and  fixes  her  liability;  in  other  words,  the  law 
of  the  contract;  but  in  enforcing  such  liability  in  the  courts  of 
this  state,  if  she  is  plaintiff,  she  must  sue  by  next  friend  or 
with  her  husband;  and  as  defendant,  her  husband  must  be 
joined  with  her  as  a  party. 

Comity,  as  it  is  sometimes  called,  but  more  properly  the 
rules  of  private  international  law,  go  no  further  than  to  re- 
quire the  recognition  and  enforcement  of  the  law  of  the  place 
of  the  contract,  leaving  to  the  state  called  upon  to  enforce 
Buch  law  the  use  of  its  own  forms  and  machinery,  as  far  as 
the  same  can  be  adapted  to  the  end  in  view. 

Without  pursuing  this  branch  of  the  case  further,  the  court 
is  of  opinion  that  the  decree  of  the  chancellor  dismissing  the 
bill  upon  the  ground  that  no  judgment  could  be  rendered 
against  the  married  woman  on  the  note  is  erroneous,  and 
should  be  reversed,  and  decree  here  made  in  favor  of  com- 
plainants for  the  full  amount  of  the  notes,  with  interest  and 
costs. 

This  brings  us  to  the  consideration  of  the  second  question 
presented  in  this  record. 

The  bill  herein  not  only  attaches  certain  property  of  the 
married  woman  upon  the  statutory  grounds,  but  seeks  to  set 
aside  as  fraudulent  a  conveyance  made  by  the  married  woman 
to  her  brother  and  co-defendant,  I.  D.  Miller,  alleging  that  the 
conveyance  was  made  to  hinder,  delay,  and  defeat  complain- 
ants in  the  collection  of  their  debt. 
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Much  proof  is  taken  pro  and  con  as  to  the  bona  fides  of  the 
sale  and  conveyance  to  her  brother.  With  the  burden  of 
proof  on  complainants,  and  the  positive  testimony  of  the  par- 
ties defendant,  we  are  unable  to  discover  anything  more  for 
the  complainants  than  suspicions  predicated  upon  the  rela- 
tion of  the  parties,  the  apparent  inadequacy  of  price,  and  the 
coincidence  of  the  conveyance  with  the  maturity  of  a  part 
of  complainant's  debt,  and  the  embarrassed  situation  of  the 
husband  at  the  time, — all  of  which  may  be  said  to  be  suffi- 
ciently met  and  overcome  by  the  defendant's  proof,  so  far  as 
the  bill  seeks  to  set  aside  for  fraud  the  sale  of  the  storehouse 
and  lot  in  Murfreesboro  to  I.  D.  Miller. 

But  it  is  charged  in  the  bill  that  if  such  sale  to  the  brother 
be  not  void  as  made  in  fraud  of  creditors,  it  is  void  and  of  no 
effect  by  reason  of  the  fact  that  it  was  executed  by  Mrs.  Queen 
without  her  husband  joining  with  her,  and  without  privy 
examination.  The  record  shows  that  the  bill  was  filed  on  De- 
cember 22, 1886.  On  the  21st  of  December  the  deed  in  ques- 
tion was  registered.  It  was  dated  on  the  18th  of  December,  and 
on  the  same  day  acknowledged  by  Mrs.  Queen  before  a  notary 
public  in  Kentucky.  It  was  not  signed  by  her  husband,  and 
her  acknowledgment  is  in  the  form  prescribed  by  our  statute 
for  persons  sui  juris. 

If  such  acknowledgment  without  privy  examination  is 
void,  then  the  property  having  been  attached  in  this  cause  as 
the  property  of  Mrs.  Queen  is  liable  to  be  subjected  to  the  sat- 
isfaction of  the  decree  to  be  rendered  against  her.     Is  it  void? 

The  statiis  of  this  married  woman  under  the  proceedings 
in  Kentucky,  whereby  she  was  emancipated  from  the  dis- 
abilities of  coverture,  however  much  recognized  and  enforced 
in  this  state,  as  to  the  validity  of  her  contracts  made  in  that 
state,  cannot  dispense  with  or  in  any  manner  effect  our  own 
laws  with  reference  to  the  conveyance  of  real  estate  situated 
here,  nor  the  prerequisites  for  registration  of  deeds  as  against 
creditors.  So  that  we  must  look  to  the  laws  of  our  own  state 
alone  as  determining  the  sufficiency  of  the  acknowledgment  of 
this  deed. 

There  had  been  an  antenuptial  contract  made  between 
Mrs.  Queen  and  her  then  contemplated  and  now  husband, 
which  was  duly  acknowledged  and  registered  in  Rutherford 
County,  whereby  the  house  and  lot  in  question,  as  well  as 
other  property,  was  settled  to  her  sole  and  separate  use.  It  is 
insisted  by  her  counsel  that,  as  the  owner  of  a  separate  es- 
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tate,  she  has  the  pow-r  to  dispose  of  her  realty  by  a  deed 
■without  privy  examination,  under  the  authority  of  Sherman  v. 
Turpin,  7  Cold.  382,  and  under  the  provisions  of  section  3350 
of  Milliken  and  Ventrees's  Code. 

In  Sherman  v.  Turpin,  supra,  it  was  held  that  privy  exam- 
ination is  not  necessary,  and  that  the  husband  need  not  join 
in  the  deed  conveying  the  wife's^  separate  estate,  where  the 
instrument  creating  the  estate  gives  her  all  the  powers  of  a 
feme  sole.  The.  language  of  the  instrument  in  that  case,  as 
«,ppears  from  the  opinion,  was  as  follows:  "With  power,  at 
■her  pleasure,  to  sell,  convey,  devise,  or  otherwise  dispose  of 
the  same,  in  and  when  she  may  see  proper,  as  fully  as  if  she 
■were  a  feme  sole." 

The  marriage  contract  in  the  case  at  bar  does  not,  in  terms, 
;give  her  the  right  to  convey  as  a  /erne  sole,  the  strongest  lan- 
guage used  in  this  respect  being:  "  To  her  sole  and  separate 
use,  free  from  debts,  etc.,  of  husband,  with  power  to  said  Mary 
S.  to  use  and  dispose  of  the  same  as  she  may  think  proper, 
both  the  realty  and  the  rents  and  income  upon  it,  and  the 
personalty,  and  the  interest  and  income  from,  it,  and  also  with 
power  to  the  said  Mary  S.  to  change  the  realty  into  person- 
alty, or  the  personalty  into  realty,  when  and  so  often  as  she 
may  think  proper."  So  that  the  case  is  not  controlled  by 
Shermnn  v.  Turpin,  supra,  which  is  decided  upon  the  particu- 
lar language  of  the  conveyance  creating  the  estate,  which,  in 
terms,  gave  the  right  of  disposition  as  fully  as  if  she  were  a 
/erne  sole. 

Nor  can  this  deed  be  sustained  under  the  third  section  of  the 
act  of  1869-70,  carried  into  the  code  (Milliken  and  Ventrees), 
section  3350,  for  if  she  would,  under  an  instrument  creating  a 
separate  estate,  where  the  power  of  disposition  is  not  withheld, 
iiave  the  power  to  convey  without  her  husband  joining  with 
lier,  such  conveyance  would  not  be  valid,  unless  her  privy  ex- 
amination takes  place  before  a  chancellor  or  circuit  judge  of 
this  state,  or  clerk  of  the  county  court,  as  provided  in  the  second 
'.section  of  said  act,  carried  into  the  compilation  of  Milliken 
and  Ventrees  at  section  3347. 

This  deed,  as  we  have  seen,  being  acknowledged  by  the 
married  woman  before  a  notary  in  Kentucky,  is,  therefore, 
ineffectual  to  divest  her  of  her  title  to  the  property  therein 
described,  and  the  same  was  subject  to  the  attachment  in  this 
cause. 

The  majority  of  the  court  is  of  opinion  and  decides  that 
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under  the  act  of  1869-70  a  married  woman  owning  a  separate 
estate,  where  there  is  no  restriction  upon  her  power,  is  author- 
ized to  convey  such  estate  without  her  husband  joining  in  the 
deed,  where  she  has  a  privy  examination  before  a  chancellor 
or  circuit  judge  of  this  state,  or  clerk  of  the  county  court. 
Not  deeming  it  necessary  to  decide  this  question,  and  not  be- 
ing able  to  agree  with  the  majority,  I  would  have  preferred 
not  considering  here  the  effect  of  this  act  in  the  matter  re- 
ferred to.  The  majority,  however,  think  it  important  that  the 
question  should  be  settled,  and  that  it  fairly  arises  in  this  case 
in  such  manner  as  to  justify  its  settlement.  I  content  myself 
with  saying  that  it  may  be  admitted  that  the  language  of  the 
act  is  sufficient  to  justify  such  construction  of  it;  but  that  this, 
like  all  other  acts  of  the  legislature,  should  be  construed  with 
reference  to  the  evil  intended  to  be  cured,  and  that  by  so  doing 
we  are  enabled  to  arrive  at  the  intention  of  the  legislature, 
which  is,  after  all,  the  cardinal  rule  of  interpretation.  Apply- 
ing this  rule,  I  am  unable  to  resist  the  conclusion  that  the  act 
in  question,  so  far  as  it  relates  to  separate  estates,  was  in- 
tended to  put  at  rest  the  vexed  questions  as  to  the  powers  of 
eale,  etc.,  possessed  by  married  women  over  their  separate  es- 
tates, which  a  series  of  decisions  in  this  state  had  rendered 
troublesome,  beginning  with  Morgan  v.  Elam,  4  Yerg.  376, 
and  on  down  to  Young  v.  Young ,  7  Cold.  461.  The  subject 
of  her  powers  might  well  be  settled  without  disturbing  the 
form  of  her  conveyance.  And  that  in  view  of  the  jealousy 
with  which  our  legislation,  and  that  of  our  mother  state  of 
North  Carolina,  since  the  act  of  1715,  has  watched  over  and 
provided  for  the  joint  execution  of  deeds  by  husband  and  wife, 
we  should  not  infer  that  the  legislature  intended,  in  the  act  in 
question,  to  deprive  a  married  woman  of  the  protection  from 
extraneous  influence  and  ill-advised  action  which  the  hus- 
band's presence  would  be  likely  to  secure  to  her. 

Without  elaboration,  I  feel  constrained  to  dissent  from  the 
holding  of  the  majority  of  my  brothers  on  the  effect  of  the  act 
in  question. 

This  difference,  however,  does  not  affect  the  result  already 
reached  in  this  cause. 

The  decree  of  the  chancellor  will  be  reversed,  and  judgment 
here  for  the  amount  of  the  notes,  with  interest  and  costs,  and 
unless  paid  within  the  time  to  be  fixed  in  the  decree,  the  prop- 
erty attached,  including  the  house  and  lot,  will  be  Bold  to 
satisfy  the  judgment. 
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Contracts,  Construction  and  Enforcement  of. — The  te/ori  governs 
as  to  the  proof  of  the  contract;  but  the  lex  loci  contractus  governs  as  to  the 
obligations  of  the  contract:  Downer  v.  Clieesebrough,  36  Conn.  39;  4  Am.  Rep. 
29;  Succession  of  Wilder,  22  La.  Ann.  219;  2  Am.  Rep.  721;  Ivey  v.  Lalland^ 
42  Miss.  444;  2  Am.  Rep.  600;  Carson  v.  Hunter,  46  Mo.  467;  2  Am.  Rep. 
529;  Kiiowllon  v.  Erie  K'y  Co.,  19  Ohio  St.  260;  2  Am.  Rep.  395;  Dyke  v. 
Erie  Ky  Co.,  45  N.  Y.  113;  6  Am.  Rep.  43;  Jordan  v.  Tlmrnton,  7  Ark.  224> 
44  Am.  Dec.  546;  Lane  v.  Levillian,  4  Ark.  76;  37  Am.  Dec.  769;  Baxter  v. 
Willey,  9  Vt.  276;  31  Am.  Dec.  623;  Buckner  v.  Watt,  19  La.  210;  3ft 
Am.  Dec.  671;  Speed  v.  May,  17  Pa.  St.  91;  55  Am.  Dec.  640;  Graves  v. 
Boy,  13  La.  454;  33  Am.  Dec.  568;  Allsliouse  v.  Bamsay,  6  Whart.  331; 
37  Am.  Dec.  417;  Hale  v.  New  Jersey  S.  N.  Co.,  15  Conn.  539;  39  Am.  Dec. 
398;  CJiapman  v.  Bobertson,  6  Paige,  627;  31  Am.  Dec.  264;  Touro  v. 
Cassin,  1  Nott  &  McC.  173;  9  Am.  Dec.  680;  King  v.  Harman,  6  La,  607; 
23  Am.  Dec.  485;  Scoville  v.  Canfield,  14  Johns.  338;  7  Am.  Dec.  467;  Smith 
v.  Synzth,  2  Johns.  235;   3  Am.   Dec.  410;   Warder  v.  Arell,  2  Wash.  282; 

1  Am.  Dec.  488;  Malpica  v,  McKown,  1  La.  248;  20  Am.  Dec.  279; 
Thamfsan  v.  Ketcham,  8  Johns.  190;  5  Am.  Dec.  332;  De  Lohry  v.  De  Laistre^ 

2  Harr.  &  J.  191;  3  Am.  Dec.  535;  Bradsluxw  v.  Nevrman,  1  111.  133;  12  Am. 
Dec.  149;  Smith  v.  Mead,  3  Conn.  253;  8  Am.  Dec.  183;  Miles  v.  Oden,  8 
Martin,  N.  S.,  214;  19  Am.  Dec.  177;  Halley  v.  Halley,  Litt.  Sel.  Cas.  505; 
12  Am.  Dec.  342;  Kanaga  v.  Taylor,  7  Ohio  St.  134;  70  Am.  Dec.  62;  Ayer 
V.  Tilden,  15  Gray,  178;  77  Am.  Dec.  355;  Oalliano  v.  Pierre,  18  La.  Ann. 
10;  89  Am.  Dec.  643;  Mumford  v.  Canty,  50  111.  370;  99  Am.  Dec.  525;  Lewit 
V.  Headley,  36  111.  433;  87  Am.  Dec.  227;  Donald  v.  Hewitt,  33  Ala.  534;  73 
Am.  Dec.  431;  Spears  v.  Shropshire,  11  La.  Ann.  559;  66  Am.  Dec.  206  A 
contract  which  is  valid  in  the  state  where  it  is  made  ia  enforceable  in  another 
8tate,  unless  it  is  clearly  contrary  to  good  morals,  or  repugnant  to  the  policy 
OP  positive  institutions  of  that  state:  Phinney  v.  Baldurin,  16  111.  108;  61  Am. 
Dec.  62;  Smith  v.  Godfrey,  28  N.  H.  379;  61  Am.  Dec.  617;  Strieker  v.  Tink- 
ham,  35  Ga.  176;  Galliano  v.  Pierre,  18  La.  Ann.  10;  89  Am.  Dec.  643; 
ITiureton  v.  Bosenfeld,  42  Mo.  474;  97  Am.  Dec.  351;  Ivq/  v.  Lalland,  42 
Miss.  444;  97  Am.  Dec.  475;  Murnford  v.  Canty,  50  111.  370;  99  Am.  Dec. 
625. 

Married  Women  —  Conflict  of  Laws.  —  Where  a  promissory  note  was 
executed  in  New  York  by  a  husband  and  wife  for  a  debt  of  the  husband,  and 
expressly  charged  the  wife's  separate  estate,  under  the  laws  of  New  York 
the  wife's  liability  on  such  a  note  being  purely  equitable,  and  in  said  state 
both  legal  and  equitable  remedies  being  administered  by  and  in  the  same 
court,  in  an  action  on  said  note  against  both  husband  and  wife  in  Illinois, 
where  legal  and  equitable  remedies  are  administered  by  different  tribunals, 
the  liability  of  the  husband  was  at  law,  while  that  of  the  wife  was  at  equity, 
and  a  joint  judgment  against  both  at  law  was  void:  Burchard  v.  Dunbar,  82 
m.  450;  25  Am.  Rep.  334;  and  to  the  same  effect  substantially  is  Bank  cif 
Louisiana  v.  WiUiams,  46  Miss.  618;  12  Anv  Bep.  319. 
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Pepper  v.  Telegraph  Company. 

[87  Tbmmbsseb,  554.] 

Telegraphs  —  Negligent  Transmission  op  Message  —  Measttrb  or  Dam- 
ages. —  A  telegram  which  is  expressed  ia  abbreviations  known  to  tba 
transmitting  company  is  in  no  sense  "in  cipher";  and  if  such  abbre- 
viated telegram  be  altered  through  the  negligence  of  the  company,  the 
sender  will  be  entitled  to  recover  such  damages  as  result  naturally  and 
proximately  from  the  company's  default,  and  which  he  could  not  himself 
avert,  acting  in  good  faith,  and  in  the  exercise  of  ordinary  prudence. 
And  the  burden  of  proof  is  upon  the  negligent  company  to  show  that  th» 
loss  might  have  been  mitigated  by  a  dijGferent  course  of  conduct  which 
a  reasonably  prudent  man  ought  to  have  taken. 

Telegraphs.  —  Mere  Fact  of  Employment  op  Telegraph  CJompant  to 
Transmit  Message  does  not  make  the  company  the  agent  of  the  sender 
so  as  to  bind  him  upon  a  telegram  negligently  altered  in  the  transmis- 
sion. The  sender  is  bound  by  the  contents  of  the  telegram  as  received 
only  so  far  as  it  is  a  faithful  reproduction  of  what  is  sent. 

Telegraph  Company  cannot,  by  Any  Contract  not  Fair,  just,  and  rea- 
sonable, if  at  all,  limit  its  liability  for  damages  caused  by  its  negli- 
gence in  the  transmission  of  messages. 

Telegraphs  —  Sale  Defeated  by  Negligent  Alteration  of  Message  — 
Basis  of  Liability.  —  Where  a  sale  ia  effected  by  telegram,  and  tha 
goods  are  delivered,  but  it  is  afterwards  discovered  that  the  sale  is  in- 
valid owing  to  the  negligent  alteration  by  the  telegraph  company  of  the 
seller  8  message  reducing  the  price,  the  true  measure  of  damages  is 
the  difference  between  the  real  value  of  the  goods  and  the  price  which 
the  seller,  in  the  exercise  of  due  care  and  diligence,  should,  under  the 
circumstances  of  the  particular  case,  have  received.  But  the  difference 
between  the  prices  named  in  the  telegram  as  sent  and  as  received  may 
be  taken  as  the  correct  measure  of  damages,  in  the  absence  of  proof 
showing  any  better  or  more  equitable  basis  of  the  company's  liability. 

Craft  and  Craft,  for  the  complainants. 

Turley  and  Wright,  for  the  respondent. 

FoLKES,  J.  This  is  a  suit  by  complainants  to  recover  dam- 
ages for  a  breach  of  a  contract  to  deliver  correctly  a  certain 
telegram  intrusted  to  defendant  as  the  owner  and  operator  of 
a  telegraph  line. 

The  facts  necessary  to  a  correct  understanding  of  the  case 
are  as  follows:  On  October  5,  1886,  R.  F.  Bugg  &  Co.,  produce 
brokers  at  Birmingham,  Alabama,  sent  by  defendant  com- 
pany to  complainants,  who  were  produce  dealers  at  Memphis^ 
this  telegram:  "  Quote  cribs  loose,  and  strips  packed."  There- 
upon complainant  wrote  out  upon  the  usual  printed  blanks 
of  the  defendant  company,  and  delivered  to  the  proper  agent 
of  the  defendant  for  transmission,  this  reply,  addressed  to 
Bugg  &  Co.,  at  Birmingham:    "Car  cribs  six  sixty,  c.  a.  f., 
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prompt."  The  word  "  cribs  "  meant,  in  the  meat  trade,  clear 
ribs,  and  c.  a.  f.  meant  cost  and  freight.  These  terms  were 
well  understood  in  the  trade,  and  by  the  defendant. 

This  telegram,  as  delivered  by  the  company  to  Bugg  &  Co., 
read  "  six  thirty  "  instead  of  "  six  sixty,"  being  in  other  re- 
«pects  correct. 

Thereupon  Bugg  &  Co.  ordered  a  car-load  of  the  meat, 
amounting  to  twenty-five  thousand  pounds. 

Complainants  shipped  the  meat,  and  drew  on  Bugg  &  Co. 
for  $1,650,  the  price  of  the  meat  at  six  sixty.  Bugg  &  Co. 
refused  to  pay  the  draft,  relying  on  the  telegram  as  received 
hy  them,  and  complainants  accepted  of  them  $1,575,  the  value 
of  the  meat  at  the  price  of  "  six  thirty,"  making  a  loss  to  com- 
plainants of  seventy-five  dollars. 

Complainants  at  once  notified  the  company  of  the  mistake, 
and  that  the  same  bad  entailed  upon  them  the  loss  of  seventy- 
five  dollars,  and  demanded  payment  of  this  sum,  which  the 
company  declined  to  make. 

The  defendant,  in  its  answer,  says  it  is  not  liable,  — 

1.  Because  the  telegram  in  which  the  error  occurred  fails  to 
give  any  idea  as  to  its  true  meaning,  whereby  defendant  was 
unable  to  judge  of  its  importance;  that  it  can  only  be  held 
liable  for  damages  which  it  might  reasonably  have  contem- 
plated as  a  result  of  its  error;  "  that  it  is  not  responsible  for 
results  flowing  from  a  mistake  in  the  transmission  of  such 
cipher  dispatches." 

2.  That  the  dispatch  not  being  repeated,  their  liability  is, 
by  the  terms  of  the  printed  blank,  which  is  the  contract,  lim- 
ited to  the  cost  of  the  telegram. 

3.  That  in  no  event  are  they  liable  for  the  difierence  in  the 
price  contained  in  the  telegram  as  received  by  it,  and  the  price 
in  the  message  as  delivered  by  it  to  Bugg  &  Co., — i.  e.,  be- 
tween $6.60  per  hundred  pounds  and  $6.30,  —  claiming  that 
complainants  could  have  recovered  their  meat  from  Bugg  & 
Co.,  as  it  was  shipped  in  consequence  of  said  mistake.  . 

There  was  judgment  for  the  complainants  for  the  sum  of 
-eeventy-five  dollars,  with  interest  from  the  date  of  the  delivery 
of  the  meat.     Defendant  has  appealed,  assigning  errors. 

It  is  unnecessary  for  us  to  determine  what  is  the  measure 
of  damages  for  error  in  the  transmission  of  a  telegram  written 
in  cipher, — a  question  upon  which  the  authorities  are  not  in 
harmony,  and  one  where  there  are  very  many  nice  distinctions 
and  refinements. 
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The  telegram  before  us  is  in  no  sense  in  cipher.  It  is  an 
abbreviation  merely,  and  from  the  proof  in  the  cause,  an  abbre- 
viation known  to  the  company.  It  fully  apprised  the  com- 
pany that  a  proposition  to  sell  clear  rib  meat  in  car-load  lots 
at  $6.60  per  hundred  pounds  was  made,  and  the  company 
could  reasonably  have  anticipated  that  if  the  proposition  was 
accepted,  the  writer  of  the  message  would  forward  the  goods 
in  expectation  of  such  price,  and  that  his  loss,  if  there  was  an 
error  in  delivering  the  message  by  the  negligence  of  the  com- 
pany would  be  the  difference  between  the  real  value  of  the 
goods  and  the  price  at  which  the  sender,  in  the  exercise  of 
reasonable  prudence,  might  be  able  to  dispose  of  them  when 
rejected  by  the  proposed  purchaser  in  consequence  of  the  error. 
In  other  words,  the  company  knew  that  carelessness  or  mistake 
in  the  delivery  of  the  message  might  expose  the  sender  ta 
pecuniary  loss,  the  amount  or  extent  of  which  it  was  not  ne- 
cessary for  it  to  know.  "  It  is  only  necessary  that  the  dam- 
ages be  such  as  may  fairly  be  supposed  to  have  entered  inta 
the  contemplation  of  the  parties  when  they  made  the  con- 
tract,— that  is,  such  as  might  naturally  be  expected  to  follow 
its  violation";  and  it  was  only  necessary  for  the  company  to 
know  that  the  telegram  related  to  a  matter  of  business  which, 
if  improperly  transmitted,  might  lead  to  pecuniary  loss,  upon 
the  basis  above  suggested,  to  be  increased  or  diminished  ac- 
cording to  the  particular  circumstances  of  the  case,  and  to  bo 
determined  upon  the  rule  of  compensation  to  the  party  injured. 

The  second  matter  of  defense  set  up  in  the  answer,  predi- 
cated upon  the  terms  of  the  special  contract  contained  in  the 
printed  blanks  of  the  company,  need  not  be  noticed  since  the 
case  of  Marr  v.  Western  Union  Tel.  Co.y  1  Pickle,  529,  which 
settles  in  this  state,  in  accord  with  the  overwhelming  weight  of 
authority,  that  such  stipulations  will  not  avail  the  company 
where  the  damage  has  resulted  from  the  negligence  of  its 
agents  or  officers. 

The  mistake  or  error  here  is  clearly  shown  to  have  been 
occasioned  by  such  negligence.  Indeed,  learned  counsel  for 
the  company  have  not  made  any  contention  to  the  contrary  in 
this  court. 

This  brings  us  to  the  consideration  of  the  third  and  serious 
ground  of  defense, — the  measure  of  damages  in  this  particular 
case. 

The  contention  of  the  counsel  for  complainants  is,  and  such 
was  the  view  of  the  learned  chancellor,  that  the  company  waa 
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the  agent  of  the  complainants  as  the  sender  of  the  telegram, 
and  that  the  complainants  were  therefore  bound  to  let  Bugg  & 
<Do.  have  the  goods  at  $6.30,  the  price  erroneously  named  in 
the  dispatch  as  delivered;  and  that  the  loss  must  be  measured 
by  the  difference  between  the  price  at  which  they  were  willing 
and  expected  to  sell,  and  the  price  which,  in  consequence  of 
the  error  of  such  agent,  they  were  compelled  to  sell. 

In  our  opinion  this  contention  cannot  be  maintained,  either 
upon  principle  or  authority. 

The  minds  of  the  party  who  sends  a  message  in  certain 
words  and  the  party  who  receives  the  message  in  entirely  dif- 
ferent words  have  never  met.  Neither  can,  therefore,  be 
bound  the  one  to  the  other,  unless  the  mere  fact  of  emplo}'^- 
ment  of  the  telegraph  company  as  the  instrument  of  com- 
munication makes  the  latter  the  agent  of  the  sender.  Upon 
what  principle  can  it  be  said  such  an  agency  arises?  The 
telegraph  company  is  no  sense  a  private  agent;  it  is  clothed 
by  the  state  with  certain  privileges;  it  is  allowed  to  exercise 
the  right  of  eminent  domain.  In  exchange  for  such  franchises 
it  is  onerated  with  certain  duties,  one  of  which  is  the  obliga- 
te accept  and  transmit  over  its  wires  all  messages  delivered 
to  it  for  that  purpose.  The  parties  who  resort  to  this  instru- 
mentality have  no  other  means  of  obtaining  the  benefits  of 
rapid  communication,  which  is  the  price  of  its  existence.  They 
have  no  opportunity  and  no  power  to  supervise  or  direct  the 
manner  or  means  which  the  company  use  in  the  discharge  of 
their  duties  to  the  public  in  the  transmission  of  messages  for 
particular  individuals.  They  can  only  deliver  to  the  company 
a,  legible  copy  of  what  they  wish  communicated,  with  no  ex- 
pectation that  such  paper  is  to  be  carried  to  the  party  ad- 
dressed; and  their  connection  with  the  company  there  and 
then  ceases.  They  have  contracted  with  the  company  to  trans- 
mit the  words  of  the  message  to  the  party  addressed,  through 
its  own  agents  and  with  its  own  means.  The  party  receiving 
the  message  knows  that  he  is  not  obtaining  any  communica- 
tion direct  from  the  sender,  but  that  he  is  receiving  what  the 
company  has  taken  and  changed  the  form  of  from  the  paper 
on  which  it  was  written,  transmitted  by  electricity  over  the 
wires  of  the  company  and  reduced  to  writing  at  its  destina- 
tion by  an  agent  of  the  company;  and  that  it  only  represents 
what  was  written  by  the  sender  in  the  event  that  there  has 
been  no  imperfection  in  the  mechanism  of  the  company,  nor 
negligence  in  the  servants  of  the  company.     Knowing  the 
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ficope  of  the  employment  and  the  methods  of  transmission, 
the  receiver  should  be  held  to  know  that  the  sender  is  bound 
by  the  contents  of  the  telegram  as  received  only  so  far  as  it  is 
&  faithful  reproduction  of  what  is  sent.  He  knows,  further- 
more, that  if  he  acts  on  the  telegram,  and  it  should  turn  out 
to  have  been  altered  by  the  negligence  or  wrongful  act  of  the 
company,  the  latter  is  liable  to  him  for  such  injury  as  he  may 
sustain  thereby. 

Ordinarily,  there  is  no  relation  of  master  and  servant  be- 
tween the  sender  of  the  telegram  and  the  company.  Where 
this  relationship  does  not  exist,  the  principal  is  not  responsi- 
ble for  the  torts  of  the  agent;  and  the  negligent  delivery  of  an 
altered  message,  when  acted  on  by  the  receiver  to  his  detri- 
ment, is  a  tort,  for  which  the  telegraph  company  alone  is 
responsible. 

The  company  retaining  exclusive  control  of  the  manner  of 
performance,  and  of  its  own  employees  and  instrumentalities, 
the  sender  of  the  message  being  absolutely  without  voice  in  the 
matter,  it  seems  to  us  that  the  position  of  the  company  to  its 
employer  is  that  of  "independent  contractor,"  as  defined  and 
understood  in  the  well-settled  class  of  cases  whfere  the  em- 
ployer is  held  to  be  not  responsible  for  the  negligence  of  the 
contractor  in  the  performance  of  his  work  or  undertaking. 

The  many  and  marked  differences  between  the  employment 
of  such  companies  to  transmit  a  dispatch,  and  the  employ- 
ment of  a  private  person  to  deliver  a  verbal  message,  are  so 
manifest  that  we  cannot  assume  the  liability  of  the  sender  in 
the  first  instance,  from  his  conceded  liability  in  the  last,  for 
the  negligence  of  the  instrumentality  employed. 

Such  a  holding  not  only  does  violence  to  well-settled  prin- 
ciples of  the  law  of  agency,  but  may  lead  to  the  absolute  ruin 
of  the  party  employing  this  useful  and  now  necessary  public 
medium  of  rapid  transmission  of  intelligence,  so  that  every 
consideration  of  public  policy  would  seem  to  point  to  a  differ- 
ent result,  unless  the  courts  find  themselves  constrained,  by 
the  great  weight  of  authority,  to  uphold  the  contention  here 
made. 

How  are  the  authorities?  In  England  and  in  Scotland  the 
idea  of  agency  in  the  company  so  as  to  bind  the  sender  upon 
a  telegram  negligently  changed  in  the  transmission  is  repu- 
diated: Henkel  v.  Pape,  L.  R.  6  Ex.  7;  Verdin  v.  Robertson^  10 
Ct.  Ses.  Cas.  S.,  3d  series,  35. 

Mr.  Gray,  in  his  work,  while  stating  the  law  to  be  in  Eng- 
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land  and  Scotland  as  above,  says  that  in  this  country  the  rule 
is,  in  general,  otherwise,  citing  a  number  of  cases  in  note  3  to 
section  104. 

It  is  to  be  noticed,  however,  that  this  author,  after  making 
the  statement  above  given,  throws  the  weight  of  his  learning 
and  research  against  what  he  says  is  the  tendency  of  the 
American  courts,  and  in  an  instructive  discussion  of  the  ques- 
tion seems  to  demonstrate  that  the  English  rule  is  the  correct 
one. 

It  is  also  worthy  of  remark  that  in  the  note  already  referred 
to  he  follows  the  citation  of  the  cases  which  are  said  to  make 
the  American  rule  with  the  statement  that,  "  as  a  matter  of 
fact,  it  has  been  decided  in  a  single  instance  only  ( Western 
Union  Tel.  Co.  v.  Shotter,  71  Ga.  760)  that  the  receiver  of  an 
altered  message  is  entitled  to  hold  the  sender  responsible  upon 
its  terms,"  adding  "  that  the  principle  which  would  allow  him 
to  do  so,  however,  has  been  considered  in  the  other  cases." 

Let  us  see  what  may  be  briefly  said  of  the  other  cases. 

In  Wilson  v.  Minnesota  etc.  R.  R.  Co.,  31  Minn.  481,  it  is 
apparent,  from  pages  482  and  483  of  the  opinion,  that  the 
question  of  agency  was  really  not  involved. 

With  Rose  v.  United  States  Tel.  Co.,  3  Abb.  Pr.,  N.  S.,  408, 
we  content  ourselves  with  what  Mr.  Gray  says  of  this  case: 
"It  seems  to  aflBrm  that  the  employer  of  a  telegraph  company 
is  responsible  upon  a  negligently  altered  message,  but  it  does 
not  necessarily  determine  the  question.  The  case  decided 
that  the  plaintiff,  who  was  the  agent  of  the  sender  of  a  mes- 
sage altered  through  the  negligence  of  the  def^dant,  could 
not  maintain  an  action  against  the  defendant  for  the  injury 
sustained  through  acting  upon  that  alteration.  The  decision 
was  rested  upon  the  ground  that  the  plaintiff  had  sustained 
no  injury  through  the  act  of  the  defendant,  since  he  had  a 
perfect  remedy  for  his  loss  against  the  sender  of  the  message. 
The  ground  of  this  decision  is  open,  perhaps,  to  objection  ": 
See  sec.  78. 

Continuing,  the  author  says:  "Assuming  its  suflBciency,  it 
may  be  urged  that  the  case  in  reality  decided  only  that  the 
employer  of  a  telegraph  company  is  responsible  upon  a  negli- 
gently altered  message,  where  the  relationship  of  principal  and 
agent  exists  between  him  and  the  receiver  of  that  message,  — 
a  decision  which  does  not  determine  the  question  under  con- 
sideration." 

Dumiing  y.  Roberts,  35  Barb.  463,  is  of  little  weight.    The 
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case  decided  simply  that  the  defendant  was  responsible  upon 
a  message  which  was  unquestionably  correctly  transmitted 
and  delivered, — although  it  was  not  the  one  that  he  wished 
sent,  —  upon  the  ground  of  the  relationship  of  principal  and 
agent  existing  between  himself  and  the  actual  sender  of  the- 
message.  The  latter,  moreover,  in  the  absence  of  the  operator 
of  the  company,  telegraphed  the  message  himself,  so  that  no 
contract  at  all  was  made  between  the  telegraph  company  and 
the  defendant. 

In  Saveland  v.  Oreen,  40  Wis.  431 ,  there  was  no  question  of 
a  mistake  in  the  dispatch;  the  only  question  was,  whether 
the  telegram  received,  where  no  mistake  was  claimed,  was  to 
be  treated  as  the  original,  so  aa  to  make  it  competent  evidence 
of  the  contents  of  such  telegram. 

Durkee  v.  Vermont  Central  R.  R.  Co.,  29  Vt.  127,  decides  that 
the  original,  where  the  person  to  whom  it  is  sent  takes  the 
risk  of  its  transmission  or  is  the  employer  of  the  telegraph 
company,  is  the  message  delivered  to  the  operator;  but  where 
the  person  sending  the  message  takes  the  initiative,  so  that 
the  telegraph  company  is  to  be  considered  as  his  agent,  the 
original  is  the  actual  message  delivered  at  the  end  of  the  line. 
In  this  case,  there  was  no  question  of  mistake,  nor  of  the 
Bender  being  bound  thereby,  but  merely  a  controversy  as  to 
what  was  original  and  what  was  secondary  evidence  of  the 
contents  of  a  telegram. 

Moreover,  if  this  case  decides  anything  pertinent  to  the  case 
at  bar,  it  is,  that  as  Bugg  &  Co.  first  invoked  the  services  of 
the  telegraph  company,  inviting  a  reply  from  complainanta 
through  the  same  medium,  the  company,  in  sucH  case,  was 
the  agent  of  Bugg  &  Co.,  not  of  complainants,  so  that  the 
latter  would  not  have  been  bound  by  the  negligence  of  the 
company. 

New  York  etc.  Pr.  T.  Co.  v.  Dryhurg,  35  Pa.  St.  298,  78  Am, 
Dec.  338,  is  a  case  where  the  receiver  of  an  altered  message, 
who  had  suffered  injury  thereby,  was  allowed  to  recover 
against  the  telegraph  company  as  for  a  tort.  If  the  telegraph 
company  is  the  agent  of  the  party  who  sent  the  telegram, 
then  we  are  unable  to  see  how  the  receiver  actually  sufiered 
injury  in  this  case,  bec&use  if  the  sender  of  the  telegram  was 
bound  to  make  good  to  the  receiver  the  contract  as  reported 
in  the  altered  message  according  to  its  terms,  then  the  party 
addressed  could  have  recovered  of  the  sender  the  value  of  the 
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two  hundred  bouquets  called  for  in  the  altered  message,  in- 
stead of  two  bouquets. 

What  is  said  in  this  case  as  to  agency  of  the  company  so  as 
io  bind  the  sender  is  pure  dictum. 

Howley  v.  Whipple,  48  N.  H.  487,  the  next  case  cited  by  Mr. 
Oray  in  the  note  referred  to,  so  far  as  it  touches  the  question 
now  under  consideration,  is  a  mere  dictum,  and  it  would  be 
uninstructive,  in  this  connection,  to  state  what  it  really  does 
decide.  The  character  of  the  question  before  that  court  may 
be  inferred  from  a  quotation  which  the  opinion  makes  from 
sections  340  and  341  of  Scott  and  Jarnagin  on  Telegraphy, 
adding  that  "many  cases  are  cited  in  the  above  work  from 
which  it  is  held  that,  in  all  controversies  between  the  sender 
«of  the  message  and  the  company,  the  original  message  is  the 
one  left  at  the  oflSoe  by  the  party  sending  it.  But  where  a 
man  sends  a  proposition  to  another  by  telegram,  and  gets  a 
reply  accepting  the  offer,  the  original  message,  so  far  as  bind- 
ing the  acceptor  is  concerned,  is  the  one  delivered  to  him  at 
the  other  end." 

So  of  Barons  v.  Brown,  25  Kan.  410;  Matteaon  v.  Noyes,  25 
111.  591;  Cairo  etc.  R.  R.  Co.  v.  Mahoney,  82  Id.  73;  25  Am. 
Rep.  299;  Williams  v.  Brickell,  37  Miss.  682;  Chicago  etc.  R.  R. 
Co.  V.  Russell,  91  111.  298;  33  Am.  Rep.  54;  State  v.  Hopkins, 
50  Vt.  316.  They  relate  alone  to  the  question  of  original  and 
secondary  evidence,  so  far  as  they  touch  directly  or  indirectly 
upon  the  matter  now  under  consideration. 

Morgan  v.  People,  59  111.  58,  was  where  the  plaintiff  in  an 
^execution  .  telegraphed  to  the  sheriff  to  bold  up  the  sale 
'Contemplated  thereunder.  The  sheriff  refused  to  obey  the 
telegram,  and  was  sued  for  damages  by  the  owners  of 
the  property.  It  was  held  that  the  telegram  delivered  to 
the  sheriff  was  the  original,  and  that  he  should  have  obeyed 
it.     There  was  no  alteration  or  mistake  in  the  telegram. 

Smith  V.  Easton,  54  Md.  138,  39  Am.  Rep.  355,  was  this: 
Smith  and  Whitney,  who  were  creditors  of  W.  H.  Easton,  de- 
termined to  attach  his  property  to  secure  their  debt.  It  was 
agreed,  however,  that  he  might  telegraph  to  his  brother,  J.  T. 
Easton,  in  New  York,  and  that  all  parties  would  await  the 
reply.  W.  H.  telegraphed  to  J.  T.  as  follows:  "Smith  and 
Whitney  are  here,  and  will  attach  if  not  secured."  He  re- 
ceived a  reply,  saying:  "Will  indorse  your  Smith  and  Whit- 
ney note, —  three  months."  Smith  and  Whitney  took  the 
note  of  W.  H.  Easton  at  three  months  in  satisfaction  of  their 
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claim,  and  sent  it  to  J.  T.  Easton,  in  New  York,  for  his  in- 
dorsement, which  was  refused.  Thereupon  they  sued  him, 
and  introduced  the  telegram  that  was  received  by  W.  H.  Easton 
upon  which  they  had  acted.  The  court  held  that  the  telegram 
received  was  not  evidence  of  a  liability  upon  J.  T.  Easton,  but 
that  the  message  written  by  J.  T.  should  have  been  introduced 
or  accounted  for. 

This  certainly  decides  nothing  to  support  complainant's 
contention  here.  On  the  contrary,  the  logic  of  it  would  seem 
to  be  adverse  to  the  idea  of  agency  in  the  company;  for  if  the 
company  was  the  agent  of  the  sender  when  it  delivered  the 
telegram,  the  telegram  as  delivered  was  the  act  of  the  princi- 
pal, and  ought  to  bind  him. 

We  have  devoted  more  time  and  space  to  these  cases  than 
might  appear  to  be  necessary;  but  as  they  are  summed  up  in 
the  note  referred  to  by  Mr.  Gray  as  the  cases  that  are  regarded 
as  making  what  is  called  the  rule  in  America,  it  was  deemed 
not  out  of  place  to  ascertain  what  they  were.  We  make  and 
have  no  criticism  upon  what  these  cases  do  decide;  we  merely 
say  that  they  are  not  authority  upon  which  to '  predicate  the 
claim  that  the  courts  in  this  country  have  established  or  set- 
tled the  question  under  consideration.  As  already  stated,  Mr. 
Gray  not  only  shows  that  upon  principle  the  English  holding 
is  the  correct  one,  but  while  listing  the  cases  above  mentioned 
as  indicating  a  contrary  view,  he  states  that  most  of  them  are 
dicta. 

There  is  but  one  case  referred  to  by  him,  and  the  industry 
and  learning  of  counsel  have  produced  no  other,  which  directly 
adjudges  that  the  sender  of  a  telegram  is  bound  to  the  receiver 
by  the  terms  of  the  message  as  negligently  altered  by  the  com- 
pany. That  is  the  case  of  Western  Union  Tel.  Co.  v.  Shotter, 
71  Ga.  760. 

With  very  great  respect  for  the  high  character  of  that  learned 
tribunal,  we  cannot  approve  the  line  of  reasoning  pursued  nor 
the  conclusion  therein  reached.  The  facts  of  the  case  present 
the  question  exactly  in  the  shape,  and  under  the  same  circum- 
stances, which  we  have  in  the  case  at  bar.  The  learned  judge 
delivering"  the  opinion  places  his  conclusion,  in  part,  on  the 
fact  that  in  England  the  government  has  charge  of  the  tele- 
graph lines,  and  upon  the  idea  that  a  merchant  or  business 
man  would  lose  credit  and  commercial  standing  were  he  to  re- 
fuse to  make  good  to  his  correspondent  the  contract  contained 
in  his  message  as  delivered.     We  cannot  see  how  the  fact  of 
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governmental  charge  of  the  telegraph  system  can  make  any 
difference;  for  in  this  country  the  sender  is  as  impotent  to  con- 
trol and  direct  the  movements  and  conduct  of  the  telegraph 
company  as  if  it  were  under  the  government,  while  in  no  sense 
can  the  company  be  said  to  be  a  bailee  or  carrier  of  the  par- 
ticular message. 

Nor  can  we  see  how  the  commercial  standing  of  the  sender 
who  remits  his  correspondent  to  his  recourse  on  the  telegraph 
company  for  such  injury  as  may  result  from  the  erroneous 
message  can  be  affected. 

The  Georgia  case,  however,  while  holding  that  the  sender 
was  bound  to  let  the  receiver  have  the  goods  at  the  reduced 
price  stated  in  the  erroneous  message,  decides  that  the  sender 
is  not  entitled  to  recover  from  the  company  as  damages  the 
difference  between  the  price  as  written  by  the  sender  and  that 
delivered  by  the  company,  upon  the  ground  that  there  was  no 
evidence  that  the  purchasers,  at  the  points  where  the  telegrams 
were  received,  would  have  given  the  price  at  which  the  goods 
were  offered  in  the  correct  telegrams,  nor  what  was  the  mar- 
ket value  of  the  goods  at  the  place  to  which  they  had  been 
shipped  in  consequence  of  the  error,  the  court  holding  that  the 
measure  of  damages  in  such  case  was  "  the  difference  between 
the  price  offered  by  the  error  of  the  telegram  and  the  market 
value  at  the  point  to  which  shipped, — that  is,  what  the  seller 
could  have  gotten  there." 

This  case,  therefore,  though  holding  as  stated  concerning 
the  idea  of  agency,  is  opposed  to  the  conclusion  of  the  chan- 
cellor in  the  case  at  bar  on  the  measure  of  damages. 

Being  of  opinion,  then,  that  the  complainants  were  not 
bound  to  let  Bugg  &  Co.  have  the  goods  at  the  price  errone- 
ously communicated  by  the  telegraph  company,  but  that  it 
was  their  privilege  to  have  reclaimed  them  when  Bugg  &  Co. 
refused  to  pay  the  price  as  written  by  complainants,  let  us  see 
what  were  their  rights  and  duties,  and  what  is  the  criterion  of 
damage  in  such  a  case.  They  were  bound  to  have  taken  just 
such  steps  as  a  reasonably  prudent  man  would  take  to  save 
himself  had  the  mistake  or  error  been  his  own. 

A  man,  under  such  circumstances,  is  not  to  be  held  to  have 
done  the  wisest  and  best  thing,  but  to  the  exercise  of  reason- 
able skill  and  diligence.  Whether  he  so  acted  or  not,  is  a 
question  of  fact  to  be  left  to  the  jury,  under  proper  instruc- 
tions by  the  court,  in  a  jury  case,  and  for  the  court  to  try  aa 
any  other  question  of  fact  in  chancery  or  non-jury  cases. 
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What  would  be  prudent  in  one  case  might  be  very  unwise 
in  another,  dependent  on  the  character  of  the  goods,  the  mar- 
ket value  in  the  place  to  which  sent  by  the  mistake,  or  the 
value  at  the  place  from  which  sent,  regard  being  had  to  storage, 
expense  of  selling,  handling,  freights,  depreciation  of  perish- 
able goods,  and  fluctuations  in  the  market,  etc. 

For  instance,  in  one  case  it  might  occasion  less  loss  to  sell 
at  the  price  named  in  the  message  as  erroneously  delivered, 
where  the  cost  and  risk  of  storage  and  selling  on  that  market 
would  be  heavier  than  the  difference  in  the  price  as  sent  and 
the  price  as  received,  or  the  cost  of  returning  the  goods  where 
the  freight  both  ways  might  be  more  than  such  difference. 
Where  the  difference  in  the  price  as  sent  and  the  price  as  er- 
roneously delivered  was  greater  than  would  be  the  cost  of  such 
retaining  and  selling  there  with  freight  one  way,  or  greater 
than  returning  with  freights  both  ways,  regard  being  had  to  the 
markets  at  the  two  places,  then  he  ought  not  to  sell  at  price 
80  named,  but  should  retain  or  return  according  to  his  best 
judgment. 

In  such  cases  the  courts  will  not  be  over-nice,  on  behalf  of 
the  negligent  company,  in  adjusting  the  scales  to  the  wisdom 
of  the  several  means  open  to  the  party  injured,  and  undertake 
to  weigh  carefully  the  question  as  to  what  was  best  as  then 
appeared,  and  certainly  not  as  to  what  was  best  as  seen  in  the 
light  of  subsequent  events,  but  will  merely  require  the  victim 
of  the  negligence  to  act  in  good  faith,  in  the  exercise  of  ordi- 
nary prudence  in  the  effort  to  extricate  himself  from  the  situ- 
ation in  which  he  has  been  placed. 

Where  this  has  been  done,  the  loss  resulting  will  be  the 
measure  of  damages  which  he  will  be  entitled  to  recover,  upon 
the  doctrine  of  compensation. 

It  is  manifest  that  it  would  be  unreasonable  to  expect  the 
same  conduct  in  a  case  where  the  goods  shipped  in  conse- 
quence of  the  negligence  of  the  company  were  lumber,  coal,  or 
the  like,  where  freights  would  be  a  large  factor  in  the  loss,  and 
in  a  case  where  the  goods  were  bonds,  diamonds,  and  the  like, 
where  freights  are  insignificant  compared  with  value;  such 
considerations,  together  with  the  facilities  for  sale,  proximity 
to  other  markets,  and  the  like,  are  to  be  regarded  in  connec- 
tion with  the  facts  and  circumstances  of  each  particular  case. 

This  is  a  summary  of  the  result  of  general  principles,  all  of 
which  are  too  well  settled  to  require  citation  of  authority. 

Applying  these  principles  to  the  case  at  bar,  we  find  no 
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proof  in  the  record  that  would  enable  us  to  ascertain  the  dam- 
ages fairly  resulting  from  the  negligence  of  the  telegraph  com- 
pany. There  is  nothing  to  show  what  was  the  market  value 
of  the  meat  at  Birmingham,  nor  at  Memphis,  unless  the  tele- 
gram, as  written  by  the  senders,  is  to  be  considered  as  fixing 
it.  This  is  evidence  of  what  the  sender  was  willing  to  take 
for  it,  and  in  the  absence  of  proof  to  the  contrary,  may  be  said 
to  furnish  evidence  of  the  market  value  in  favor  of  the  party 
making  the  offer  as  against  third  parties.  There  is  no  proof 
as  to  freight  either  way,  so  that  we  cannot  say  whether  the 
complainants  have  acted  prudently  in  selling  at  the  price 
named  in  the  erroneous  telegram,  or  whether  he  should  have 
sought  other  purchasers  at  Birmingham,  or  recalled  the  meat 
to  Memphis,  or  taken  some  other  course.  In  the  absence  of 
some  such  proof  it  is  impossible  for  the  court  to  ascertain  the 
extent  of  the  injury  inflicted  by  the  company's  negligence,  so  as 
to  fix  and  determine  the  compensation  therefor  with  certainty. 

But  the  negligence  being  established,  and  the  complainants 
having  shown  that  they  disposed  of  the  goods  at  the  price 
named  in  the  erroneously  delivered  message,  which  was  one 
of  the  means  open  to  the  shipper  of  extricating  himself  with 
the  smallest  loss,  and  there  being  no  proof  whatever  tending 
to  show  that  such  disposition  of  the  goods  was  not  the  very 
best  thing  to  be  done  under  the  circumstances,  we  are  of  opin- 
ion that  the  difierence  between  the  price  named  in  the  tele- 
gram as  sent  and  as  delivered,  where  sale  is  actually  made  at 
the  latter  price,  may  be  taken  as  the  correct  measure  of  dam- 
ages, where,  as  in  the  case  at  bar,  the  difierence  is  not  so  great 
as  to  excite  suspicion,  and  where,  from  the  character  of  the 
goods,  it  does  not  appear  unreasonable  and  improper  to  make 
such  disposition  of  the  goods.  Where  the  conduct  of  the  party 
injured,  in  his  eSbrt  to  extricate  himself  from  loss,  does  not 
appear  to  have  been  improvident,  nor  in  bad  faith,  and  the 
loss  is  shown  from  such  conduct,  the  burden  of  proof  is  upon 
the  author  of  the  wrong  to  show  that  the  loss  might  have  been 
mitigated  by  a  difi^erent  course  of  conduct  which  a  reasonably 
prudent  man  ought  to  have  taken.  In  the  absence  of  such 
proof,  the  loss,  as  shown,  will  be  taken  as  the  correct  measure 
of  damages  in  the  particular  case.  Of  this  the  wrong-doer 
certainly  cannot  complain,  the  fault  being  his  that  there  is  not 
proof  that  some  other  course  of  conduct  would  have  lessened 
the  damages. 

Let  the  decree  be  affirmed,  with  costs. 
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TKLEnnAPiis.  — T'.iongli  a  telegraph  company  may  restrict  its  liability,  it 
cannot  contract  against  the  consequences  of  its  own  negligence:  Harhnesa  v. 

Western  Union  Tel.  Co.,  73  Iowa,   190;   5  Am.  St.  Rep.  672,  and  note  675; 

Telegraph  Co.  v.  0)-iswold,  37  Ohio  St.  301;  41  Am.  Rep.  500.  Yet  in  some 
cases  it  has  been  decided  that  such  companies  may  restrict  their  liability  for 
ordinary  negligence,  but  never  for  gross  negligence;  but  these  cases  are  where- 
the  messages  have  been  nnrepeated:  Pegramv.  Western  Union  TeL  Co.,  9T 
N.  C.  57;  Western  Union  Tel.  Co.  v.  Crall,  38  Kan.  679;  5  Am.  St.  Rep.  795? 
Becker  v.  Western  Union  Tel.  Co.,  11  Neb.  87;  38  Am.  Rep.  356;   Womachv. 

Western  Union  Tel.  Co.,  58  Tex.  176;  44  Am.  Rep.  614;  Western  Union  TeL 
Co.  V.  Neill,  57  Tex.  283;  44  Am.  Rep.  589;  Breese  v.  United  States  Tel.  Co., 
48  N.  Y.  132;  8  Am.  Rep.  526,  and  note  532;  Sweetland  v.  Illinois  etc.  Tel 
Co.,  27  Iowa,  433;  1  Am.  R«p.  285;  Red-path  v.  Western  Union  Tel.  Co., 
112  Mass.  71;  17  Am.  Rep.  69,  and  note  72;  Orinnell  v.  Western  Union  TeL 
Co.,  113  Mass.  299;  18  Am.  Rep.  485;  Wann  v.  Western  Union  Tel.  Co.,  37 
Mo.  472;  90  Am.  Dec.  395;  Camp  v.  Western  Union  Tel.  Co.,  1  Met.  {Ky.>. 
164;  71  Am.  Dec.  461;  United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  232p 
96  Am.  Dec.  519.  But  where  the  following  telegram  was  written  upon  a 
blank  stipulating  that  the  company  should  not  be  liable  for  mistakes  or 
delays  in  transmissions,  etc.,  of  any  unrepeated  messages,  by  the  negli- 
gence of  its  servants  or  otherwise,  beyond  the  amount  received  for  sending 
the  same:  "Send  bay  horse  to-day;  Mock  loads  to-night," — and  the  message 
was  not  repeated,  and  was  delayed  in  transmission  by  defendant's  negli- 
gence, and  the  sender  lost  the  sale  of  the  horse  in  consequence,  Mock  being 
a  well-known  horse-dealer,  in  the  habit  of  shipping  horses  at  that  place,  sucb 
stipulation  did  not  prevent  a  recovery  for  want  of  ordinary  care  and  diligence^ 
and  actual  damages  were  recoverable:  Thompson  v.  Western  Union  Tel.  Co.y 
64  Wis.  531;  54  Am.  Rep.  644,  and  foot-note.  And  so  where  a  telegraph 
company  received  the  following  message  for  transmission:  "Cover  two  hun- 
dred September  and  one  hundred  August,"  and  transmitted  it,  "Cover  two 
hundred  September  and  two  hundred  August,"  the  expressions  being  com- 
mon and  well  understood  in  the  cotton  trade,  the  company  was  liable  for  the 
full  amount  of  damage  suflFered,  even  though  the  message  was  not  repeated, 
according  to  regulations,  and  in  such  cases  the  telegniph  company  undertook: 
to  limit  its  liability:  Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299;  44 
Am.  Rep.  776. 

Telegraph  Companies  —  Measure  of  Damages  for  Neglioenok.  —  The 
measure  of  damages  for  neglect  of  the  company  to  seasonably  deliver  a  mes- 
sage agreeing  to  accept  an  oflFer  to  sell  goods  at  a  certain  price,  in  conse- 
quence of  which  the  bargain  is  lost,  is  the  additional  sum  which  the  plaintiff 
would  have  been  compelled  to  pay  at  the  same  place  to  obtain  the  same  qualitjr 
and  quantity  of  similar  goods:  Squire  v.  Western  Union  Tel.  Co.,  98  Mass^ 
232;  93  Am.  Dec.  157;  United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262;  9$ 
Am.  Dec.  751;  and  compare  Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.. 
544;  1  Am.  Dec.  446;  Rittenhouse  v.  Independent  Line  Telegraph,  44  N.  Y.. 
263;  4  Am.  Rep.  673;  Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  9  Am* 
Rep.  136,  and  note  149;  True  v.  International  Tel.  Co.,  60  Me.  9;  11  Anu. 
Rep.  156,  and  note  168;  Tyler  v.  Western  Union  Tel  Co.,  60  111.  421;  14> 
Am.  Rep.  38;  Turner  v.  Hawkeye  Tel  Co.,  41  Iowa,  458;  20  Am.  Rep.  605. 
Where  one  has  sold  cattle  for  future  delivery  at  the  option  of  the  purchaser, 
and  the  latter  sends  a  dispatch  notifying  the  seller  that  be  will  take  the 
cattle  in  the  morning  of  the  next  day,  as  it  was  the  custom  among  cattle- 
buyers  to  take  and  weigh  cattle  at  early  daylight,  which  dispatch  the  com-> 
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pany  failed  to  deliver  promptly,  whereby  the  weighing  was  delayed,  and 
the  weight  of  the  cattle  decreased,  the  seller  may  recover  for  the  loss  in 
■weight  so  resulting  from  the  company's  negligence:  Hadley  v.  Weslem 
Umm  Tel.  Co.,  115  Ind.  191.  But  in  an  action  against  a  telegraph  company 
for  damages  resulting  from  the  inaccurate  transmission  of  a  dispatch,  dam- 
ages cannot  be  recovered  on  account  of  the  loss  of  anticipated  profits,  based 
upon  the  probability  of  plaintiff's  horse  being  the  winner  in  a  trotting-raoe^ 
for  such  damages  would  be  remote  and  speculative:  Western  Union  Tel.  Co 
V.  CraU,  39  Kan.  580. 
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80VBBBIGNTY  —  Surra  by  and  against  State.  —  Sovereign  state  may  bring 
and  maintain  suit  as  any  other  suitor,  but  cannot  be  sued  in  its  own 
courts,  or  in  a  foreign  court,  without  its  consent  and  permission,  signi- 
fied either  by  statute  or  by  some  other  unequivocal  means. 

80VEBEIONTY  —  Action  by  Statk.  —  State  having  voluntarily  placed  itself 
in  position  of  suitor,  whether  in  its  own  courts  or  in  those  of  a  sister 
state,  will  be  held  to  have  laid  aside  its  sovereignty,  and  to  have  taken 
on  the  garb  of  an  ordinary  suitor,  so  far  as  concerns  all  proper  matters  of 
adjudication  growing  out  of  the  cause  of  action  upon  which  the  suit  was 
brought. 

8KT-07F.  —  Tennessek  Statittoby  Right  ov  Skt-ofv  is  incidental  to  and 
dependent  upon  the  fact  of  the  plaintiff  having  established  a  right  of  re- 
covery against  the  defendant.  If  this  fails,  the  right  of  set-off  does  not 
exist. 

Skt-ofv  —  When  not  Available  against  State.  —  Immunity  from  suit 
possessed  by  state  as  a  prerogative  of  its  sovereignty  applies  to  a  cross- 
action  by  set-off,  unless  otherwise  expressly  provided  by  statute. 

Set-off,  etc.  — Tennessee  statute,  Milliken  and  Yentrees's  Code,  section 
3628,  regulating  set-off  and  cross-action,  has  no  application  in  suits 
brought  by  the  state  in  its  own  courts,  and  the  defendant  in  such  suit 
cannot  avail  himself  of  an  independent  claim,  not  growing  out  of  or  con- 
nected with  the  subject-matter  of  the  original  suit,  as  a  defense  or  other- 
wise, and  this  rule  also  applies  when  a  sister  state  is  the  plaintiff  in  the 
«uit. 

Meiahell  and  JSeiakell,  for  the  plaintiff  in  error. 
Oantt  and  Patterson,  for  the  defendants  in  error. 

FoLKES,  J.  This  was  an  action  brought  in  the  circuit  court 
of  Shelby  County,  to  recover  of  Sam  Tate  and  associates  the 
balance  due,  after  allowing  sundry  credits,  upon  the  following 
acceptance:  —     . 

"  Montgomery,  Ala.,  March  28,  1873. 

"  Sixty  days  after  date,  pay  to  the  order  of  M.  G.  Moore, 
commissioner  for  the  state  of  Alabama,  or  order,  twenty  thou- 
sand dollars,  at  the  banking  house  of  Josiah  Morris  &  Co., 
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Montgomery,  Alabama,  for  value  received  in  settlement  of  the 
penitentiary  lease. 

[Signed]  "  Smith  and  McMillan. 

"  By  Wm.  Smith,  Agent. 

"Accepted: 

"Campbell  Wallace.  W.  B.  Greenlaw. 

"J.  W.  Sloss.  M.    B.    Prichard. 

"  Sam  Tate.  M.  J.  Wicks." 

The  parties  thus  accepting  the  draft  composed  the  firm  of 
"  Sam  Tate  and  associates." 

Defendants  pleaded  nil  debit,  payment,  statute  of  limita- 
tions, and  a  special  plea  of  set-ofi*,  wherein  it  was  alleged  that 
defendants  were  the  owners  and  holders  of  certain  coupons 
then  due,  issued  by  the  state  of  Alabama  to  cover  semi-an- 
nual interest  on  certain  bonds  of  said  state,  which  coupons, 
it  was  alleged,  had  been  presented  to  said  state  of  Alabama 
for  payment,  and  payment  refused,  and  that  the  state  declined 
to  allow  the  said  coupons  as  a  credit  on  said  acceptance;  that 
said  coupons,  with  interest  thereon  at  the  rate  of  eight  per 
cent  (the  legal  rate  in  Alabama,  where  said  coupons  are  made 
payable),  exceed  the  balance  due  the  state  of  Alabama  on  the 
acceptance,  after  allowing  the  like  rate  of  interest,  wherefore 
they  say  that  "  defendants  hereby  ofier  said  coupons,  and  the 
interest  due  thereon,  as  a  set-off  against  plaintiff's  demand, 
and  ask  that  the  same  be  allowed  to  the  extent  of  the  balance 
due  plaintiff;  and  by  reason  of  the  averments  set  forth  herein, 
the  plaintiff  is  not  entitled  in  this  action,  to  any  other  or  fur- 
ther judgment  against  them  except  a  judgment  for  the  costs 
of  this  suit." 

The  state  joined  issue  on  the  pleas  of  nil  debit,  payment,  and 
statute  of  limitations,  but  demurred  to  the  set-off  or  cross- 
action,  and  for  cause  of  demurrer  set  down  the  following:  — 

"  1.  That  the  state  of  Alabama  is  not  subject  to  suit,  either 
original  or  by  cross-action. 

"  2.  The  claim  sued  on  is  one  due  the  penitentiary  of  the 
state  of  Alabama,  contracted  with  the  state  in  a  settlement  of 
a  business  and  commercial  transaction,  while  the  set-off  is 
upon  coupons  from  bonds  of  the  state,  issued  by  it  in  its  sov- 
ereign capacity,  and  on  which  the  state  is  not  subject  to  be 
sued,  but  for  which  the  holder  can  look  alone  to  the  honor  of 
the  state." 

There  were  other  grounds  of  demurrer,  which  need  not  be 
stated. 
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The  court  overruled  the  demurrer.  PlaintiflF  interposed  ad- 
ditional replications,  to  which  defendants  demurred,  which^ 
being  overruled  in  part  and  sustained  in  part,  led  to  further 
pleadings,  none  of  which  need  be  mentioned,  in  the  view  we 
have  taken  of  the  case. 

Such  further  proceedings  were  had  that  the  cause  came  on^ 
finally,  to  be  heard  before  the  circuit  judge,  without  the  inter- 
vention of  a  jury,  when  it  was  made  satisfactorily  to  appear, 
and  it  was  so  adjudged,  that  there  was  due  the  plaintiff  on 
said  acceptance,  after  allowing  all  credits  properly  pertaining 
thereto,  a  balance  of  $5,702.97;  and  that  there  was  due  the 
defendants  on  matured  coupons  detached  from  bonds  of  the 
state  of  Alabama,  as  alleged  in  their  several  pleas  of  set-off, 
with  interest  thereon,  the  sum  of  $7,069.39.  The  final  entry, 
after  finding  the  respective  amounts  as  just  stated,  continues 
as  follows:  "Thereupon  plaintiff  moved  the  court,  notwith- 
standing the  pleas  of  defendants,  to  render  judgment  in  favor 
of  the  state  of  Alabama  against  them  for  said  sum  of  $5,702.97; 
and  the  defendants,  on  the  contrary,  insisted  that,  as  it  ap- 
peared the  state  of  Alabama  owed  them  more  than  said 
amount  on  said  matured  coupons  in  their  said  pleas  pleaded 
as  as  a  set-off  or  counterclaim,  the  plaintiff  was  only  entitled 
to  a  judgment  for  costs,  and  that  said  set-off  or  counterclaim 
should  be  allowed  to  the  extent  of  plaintiff's  said  demand. 
The  court  is  pleased  to  disallow  the  motion  of  plaintiff,  and  to 
allow  the  defendants  said  set-off  or  counterclaim  to  the  extent 
of  plaintiff's  demand. 

The  court  thereupon  ordered  that  the  clerk  cancel  and  sur- 
render to  plaintiff's  attorney  so  many  of  said  coupons  as 
would,  with  interest,  amount  to  the  $5,702.97,  and  to  return 
the  remaining  coupons  to  defendants.  Judgment  was  then 
rendered  against  defendants  for  costs  only. 

From  such  final  judgment  plaintiff  has  appealed  in  error. 

The  party  for  whose  use  the  suit  is  brought  is  the  real 
plaintiff;  so  that  the  state  of  Alabama  is,  to  all  intents  and 
purposes,  the  party  plaintiff  in  the  action  brought  to  recover 
judgment  on  the  acceptance  set  out  in  the  declaration. 

While  a  sovereign  state  may  bring  and  maintain  a  suit  as 
any  other  suitor,  she  cannot  be  sued  in  her  own  or  a  foreign 
court,  unless  she  has  signified  her  consent  thereto,  either  by 
statute  or  by  some  other  unequivocal  means. 

These  universally  recognized  principles  are  not  challenged 
by  the  learned  counsel  for  the  defendants,  but  his  contention 


April,  1889.]  Moore  v.  Tate.  715 

is,  that  the  state  of  Alabama,  having  invoked  the  jurisdiction 
of  the  courts  of  this  state,  for  the  purpose  of  recovering  a  judg- 
ment against  a  citizen  of  Tennessee,  must  submit  itself  to  the 
same  jurisdiction  for  the  purpose  of  allowing  such  citizen  to 
inteft)ose  any  defense  he  may  have,  to  the  extent  of  prevent- 
ing any  recovery  against  him;  "that  when  the  state  under- 
takes to  litigate  with  the  citizen  the  latter  may,  by  way  of 
set-oflf  or  counterclaim,  make  such  defense  as  will  defeat  the 
recovery,  though  not  entitled  to  a  judgment  over  against  the 
state,  in  the  absence  of  some  legislative  enactment  authoriz- 
ing  the  recovery." 

This  contention  goes  too  far.  It  is  true  that  when  the  state 
voluntarily  places  itself  in  the  position  of  a  suitor,  whether  ia 
its  own  courts  or  in  those  of  a  sister  state,  it  will  be  held  to 
have  laid  aside  its  sovereignty,  and  to  have  taken  on  the  garb 
of  an  ordinary  suitor,  so  far  as  concerns  all  proper  matters  of 
adjudication  growing  out  of  the  cause  of  action  sued  on,  and 
the  defendant  would  be  entitled  to  plead  and  prove  any  and 
all  matters  properly  defensive,  including  credits  and  set-offs^ 
BO  far  as  the  latter  are  dependent  on,  connected  with,  and 
grew  out  of  the  transaction  which  constitutes  the  subject- 
matter  of  the  suit:  See  State  v.  Ward  and  BriggSj  9  Heisk.  Ill; 
Tappan  v.  W.  &  A.  R.  R.  Co.,  3  Lea,  106. 

Such  defenses,  though  sometimes  called  set-ofifs,  are  not 
strictly  set-offs.  "A  counterclaim  is  sometimes  a  mere  set- 
off; sometimes  it  is  in  the  nature  of  a  cross-action;  sometimes 
it  is  in  respect  of  a  wholly  independent  transaction.  I  think 
the  true  mode  of  considering  the  claim  and  counterclaim  is^ 
that  they  are  wholly  independent  suits,  which,  for  convenience 
of  procedure,  are  combined  in  one  action," — as  was  said  ia 
Winterjield  v.  Bradnum,  L.  R.  3  Q.  B.  326;  4  Am.  &  Eng. 
Ency.  of  Law,  332,  and  cases  cited. 

Set-off  was  unknown  to  the  common  law.  It  was  allowed 
in  England  by  statute,  2  George  II.,  chapter  22,  which  has  in, 
the  main  been  generally  adopted  in  this  country. 

As  introduced  into  this  state  by  statute,  the  right  of  set-off  is 
incidental  to  and  dependent  upon  the  fact  of  the  plaintiff  hav- 
ing established  a  right  of  recovery  against  the  defendant.  If 
this  fails,  the  right  of  set-off  does  not  exist:  Edington  v.  Pickhy 
1  Sneed,  122.  Such  was  the  construction  given  to  the  act  of 
1815,  chapter  53. 

It  was  likewise  restricted  in  its  operation  to  the  abatement 
or  extinguishment  of  the  plaintiff's  demand,  as  the  case  might 
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be.  Under  the  act  of  1852,  carried  into  the  code,  section 
-3632  (Milliken  and  Ventrees),  where  the  set-off  pleaded  by 
the  defendent  is  found  to  exceed  the  claim  of  the  plaintiff,  the 
■court  is  directed  to  render  judgment  in  favor  of  the  defendant, 
and  against  the  plaintiff,  for  the  excess  of  the  set-off  over  the 
plaintiff's  demand. 

"The  plaintiff  may,  at  any  time  before  the  jury  retires, 
take  a  nonsuit  or  dismiss  his  action  as  to  any  one  or  more 
defendants;  but  if  the  defendant  has  pleaded  a  set-off  or 
counterclaim,  he  may  elect  to  proceed  on  such  counterclaim 
in  the  capacity  of  a  plaintiff":  Milliken  and  Ventrees's  Code, 
fiac.  3678. 

In  this  connection,  it  may  be  stated  that  the  record  in  this 
case  shows  that  when  the  plaintiff's  demurrer  to  defendants' 
plea  of  set-off  was  overruled,  the  plaintiff  moved  to  be  allowed 
to  dismiss  his  suit,  which  was  by  the  court  refused,  upon  the 
defendants  electing  to  proceed,  in  the  capacity  of  plaintiffs,  to 
have  their  counterclaim  adjudged  to  the  extent  of  plaintiff's 
demand. 

Not  being  allowed  to  dismiss  unconditionally  and  abso- 
lutely, so  as  to  carry  the  whole  case,  the  plaintiff,  reserving 
exceptions  to  the  action  of  the  court,  elected  to  continue  the 
prosecution  of  its  suit. 

The  statute  enacts  that  mutual  demands  held  by  the  de-i 
fendant  against  the  plaintiff  at  the  time  of  action  brought, 
and  matured  when  offered,  may  be  pleaded  by  way  of  set-oflF 
or  cross-action:  Sec.  3628,  subd.  1. 

To  give  to  the  language  of  this  statute  a  literal  meaning 
would  be  to  allow  defendants'  contention.  But  are  we  au- 
thorized to  do  so?  Such  reading  would  also  embrace  a  debt 
barred  by  the  statute  of  limitations,  a  gambling  debt,  a  de- 
mand for  usury,  a  premium  pudicitias,  any  demand  turpi 
causa,  or  against  public  policy.  It  is  manifest  that  none  of 
these  mutual  demands  are  within  the  meaning  of  the  statute, 
because  they  are  not  enforceable  by  suit  at  law. 

The  evil  that  the  statute  was  intended  to  remedy  was,  that 
where  two  persons  held  separate  and  disconnected  debts 
against  each  other,  they  were  driven  to  the  expense  and 
vexation  of  two  separate  suits.  As  the  books  say,  they  were 
"'distinct  and  inextinguishable  except  by  actual  payment  or 
release."  The  statute  was  intended  to  dispense  with  the 
necessity  for  two  suits,  and  to  permit  one  suit  to  settle  the 
whole.    It  did  not  give,  and  was  not  intended  to  give,  a  rightj 
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of  suit  to  either  party  where  none  existed  before,  or  make  other 
change  in  rights,  but  merely  to  pool  the  remedies.  The  mu- 
tual demands  referred  to  and  provided  for  were  such,  and 
such  only,  on  which  separate  suits  would  lie  independent  of 
the  statute. 

In  7  Wait's  Actions  and  Defenses,  477,  it  is  said:  "And  it 
is  laid  down  as  a  rule  that  a  claim  is  available  in  set-off  at 
law  only  when  it  is  a  debt  on  which  the  defendant  could 
maintain  an  action  at  law  against  the  plaintiff."  To  this 
general  proposition  the  author  cites  numerous  authorities, 
covering  a  great  variety  of  claims  on  which  suits  will  not  lie 
at  all,  or  cannot  be  brought  by  a  defendant  in  his  own  name 
and  right.  Among  the  cases  cited  for  the  text  as  above 
quoted  is  Battle  v.  Thompson,  65  N.  C.  406,  where  it  was  ex- 
pressly adjudged  that  a  party  sued  on  a  bill  single,  payable 
to  the  public  treasurer,  given  for  cotton  sold  by  such  treasurer, 
could  not  plead  by  way  of  set'oflf  to  such  action  valid  coupons 
taken  from  the  bonds  of  the  state.  The  judge  delivering  the 
opinion  says:  "The  test  of  a  set-off  or  counterclaim  under 
the  statute  is  this:  Could  the  defendant  maintain  an  action 
against  the  plaintiff?  Tried  by  this  test,  the  defense  fails,  for 
a  citizen  cannot  maintain  an  action  against  the  state." 

If  our  own  consideration  of  the  question  had  not  led  us  to 
the  same  conclusion,  we  would  be  constrained  to  give  much 
weight  to  this  decision,  in  view  of  the  fact  that  our  statutes 
on  the  subject  are  derived  from  North  Carolina  as  the  mother 
state. 

Whether  a  state  should  consent  to  be  sued,  so  as  to  put 
itself  on  an  equality  with  the  citizen,  is  not  a  matter  for  the 
courts,  but  for  the  legislature. 

Our  own  state  for  a  while  authorized  itself  to  be  sued,  but 
by  act  of  1865,  chapter  36,  section  34,  repealed  the  statute 
authorizing  such  suits,  which  repealing  statute  was  held  not 
obnoxious  to  any  constitutional  objections:  Watson  v.  Bank^ 
8  Baxt.  395. 

The  same  considerations  of  public  policy  which  prompted 
the  legislature  to  prohibit  suits  directly  against  the  state 
would  lead  the  courts  to  hold  that  she  should  not  be  sued  in- 
directly, under  the  general  terms  of  the  statute  of  set-offs, 
which  do  not  expressly  allow  such  suit. 

If  such  right  to  plead  a  set-off  exists  as  against  the  state  by 
force  of  the  statute  (and  it  cannot  exist  without  the  statute  as 
to  matters  not  growing  out  of  and  connected  with  the  partica^ 
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lar  transaction),  then  it  must  necessarily  follow  that  the  de- 
fendants would  be  entitled  to  judgment  over  for  the  excess, 
for  the  right  to  judgment  for  such  excess  is  as  much  an  essence 
of  our  statute  as  is  the  right  to  plead  the  set-off  defensively 
eince  the  act  of  1852. 

When  the  defendants  here  opposed  the  effort  of  the  plaintiff 
to  take  a  nonsuit,  did  they  not  do  bo  under  the  statute  which 
authorized  them  to  proceed  in  the  capacity  of  plaintiffs?  If 
in  the  capacity  of  plaintiffs  they  prosecuted  their  set-off,  are 
they  not  suing  the  state?  Does  the  fact  that  they  only  asked 
to  have  their  claim  adjudged  to  the  extent  of  plaintiff's  de- 
mand make  them  any  the  less  plaintiffs  when  they  hold  the 
etate  in  court  against  its  will  for  the  purpose  of  having  the 
€et-off  adjudged? 

The  defendants  insist  that  if  such  were  the  proper  construc- 
tion to  be  applied  to  our  own  state,  it  should  not  be  extended 
to  a  foreign  state,  who  is  permitted  to  sue,  in  our  own  courts, 
a  citizen  of  this  state;  that  this  is  carrying  comity  too  far.  It 
would  certainly  be  but  scant  courtesy  to  a  sister  state  to  ex- 
tend to  her  the  privileges  of  a  suitor  in  our  courts  were  we  to 
couple  with  such  privilege  burdens  which  are  not  incident  to 
fiuch  position  when  not  assumed  by  this  state. 

It  is  difl&cult  to  anticipate  to  what  excesses  such  conduct 
might  lead,  and  to  what  extent  retaliatory  measures  might  be 
carried. 

But  apart  from  such  selfish  considerations,  it  is  sufficient  to 
say  that  it  is  without  exception,  so  far  as  we  know,  that  the 
courts  of  one  state,  in  dealing  with  a  sister  state,  extend  to  it 
all  the  privileges  enjoyed  by  the  state  in  which  the  court  is 
held,  unless  there  be  some  imperative  rule  of  law  to  the  con- 
trary. 

So  that,  in  the  consideration  of  the  case  at  bar,  we  have 
treated,  and  propose  to  treat,  the  question  as  though  it  con- 
cerned the  state  of  Tennessee. 

Set-off,  as  we  have  seen,  not  being  known  to  the  common 
law,  if  it  exists  as  against  a  sovereign  state,  must  rest  upon 
the  statute.  If  our  statute  authorizes  it  at  all,  it  necessarily 
authorizes  it  to  the  full  extent  given  by  the  statute  to  pri- 
vate suitors,  for  there  is  nothing  in  its  terms  to  give  it  a 
qualified  or  purely  defensive  operation;  so  that  in  all  cases 
where  the  state  might  be  driven  to  the  necessity  of  bringing 
suit  against  a  citizen,  such  citizen  must  be  allowed  to  inter- 
pose a  claim  for  an  independent  demand,  and  after  satisfying, 
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it  may  be,  a  small  demand  of  the  state  by  the  set-off,  have 
judgment  over  against  the  state  for  a  large  one.  In  this  way, 
the  bonded  indebtedness  of  a  state,  issued  in  its  sovereign  and 
political  capacity,  predicated  entirely  upon  the  faith  and  credit 
of  the  state,  to  be  provided  for  by  the  legislative  branch  of  the 
government,  might  be  made  the  subject  of  suit  by  such  in- 
direction. So,  too,  every  tax-payer  might  discharge  his  obli- 
gations to  the  government,  in  those  states  where  taxes  are  a 
personal  debt  as  well  as  a  lien  upon  the  property  assessed,  to 
the  impoverishment  of  the  state  government. 

But  it  is  said  that  this  right  of  set-off  is  not  applicable  to 
taxes,  because  of  the  necessities  of  government,  which  require 
that  nothing  should  stand  between  the  state  and  its  revenues, 
its  life-blood,  and  that  a  claim  or  demand  based  upon  com- 
mercial  paper  or  other  like  evidence  of  indebtedness  stands 
upon  a  different  footing.  If  we  were  to  admit  that  there  is  a 
difference  in  the  character  of  the  debts  supposed,  it  does  not 
follow  that  the  courts  can  for  themselves  declare  such  differ- 
ence, in  the  application  of  the  statutes  of  set-off,  where  the 
statutes  themselves  make  none. 

In  construing  the  statutes  in  question,  we  are  to  ascertain 
whether  the  state  is  or  is  not  within  their  operation.  If  not, 
that  is  an  end  of  the  controversy.  If  within  the  statute,  where 
is  the  authority  for  the  courts  to  regulate  its  scope  and  appli- 
cation? How,  and  by  what  authority,  are  we  to  say  that  cer- 
tain debts  of  the  state  are  within  and  others  without  the 
operation  of  the  statute? 

If  we  are  told  that  we  should  apply  it  to  all  suits  except  for 
revenue,  who  is  to  determine,  and  how  are  we  to  say,  what 
demands  are  "  for  revenue  only"?  Are  taxes  the  only  sources 
of  revenue?  Our  own  state  leases  its  penitentiary  for  one 
hundred  thousand  dollars  a  year.  Ways  and  means  and 
appropriations  are  doubtless  predicated  as  much  upon  this 
source  of  income  as  upon  a  like  amount  of  assessed  taxes. 
What  is  the  principle,  and  what  the  rule,  upon  which  the* 
courts  are  to  refuse  a  set-off  in  a  suit  for  assessed  taxes,  and 
allow  it  in  a  suit  for  rent  due  under  the  penitentiary  lease? 

Illustrations  might  be  multiplied  of  the  sources  of  income 
to  the  state,  and  of  the  difficulty  of  determining  whether  they 
are  to  be  considered  as  revenue. 

That  set-off  against  taxes  due  the  government  will  not  be 
allowed  has  been  held  in  the  following  cases:  Newport  Bridge 
Co.  V.  Douglass,  12   Bush,  673;    Cobb  v.  Elizabeth  City,  75 
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N.  C.  1 ;  City  of  New  Orleans  v.  Davidson,  30  La.  Ann.  541-554; 
City  of  Camden  v.  Allen,  26  N.  J.  L.  399;  Peirce  v.  Boston,  3 
Met.  520;  Shaw  v.  Peckett,  26  Vt.  486. 

The  case  of  State  v.  Franklin  Bank,  10  Ohio,  91,  referred  to 
by  counsel  for  defendants,  was  an  agreed  case,  where  the  state, 
by  its  attorney,  consented  to  try  the  question  of  set-oflF  to  the 
claim  for  taxes. 

That  the  immunity  from  suit  possessed  by  the  state  as  a 
prerogative  of  its  sovereignty  applies  to  a  cross-action  by  set- 
off, unless  expressly  provided  otherwise  by  statute,  is  fully 
sustained  by  the  following  adjudications,  which  we  have  ex- 
amined: State  V.  B.  &  0.  R.  R.,  34  Md.  344;  ChevalUer's  AdmW 
V.  State,  10  Tex.  315;  Commonwealth  v.  Matlack,  4  Dall.  303; 
State  V.  Leckie,  14  La.  Ann.  636;  White  v.  Governor,  18  Ala. 
767;  Treasurers  v.  Cleary,  3  Rich.  372.  This  last  case  virtu- 
ally overrules,  without  referring  to,  the  Gaillard  case,  in  1  Bay, 
cited  by  defendant's  counsel. 

Counsel  for  defendants  press  upon  us  certain  cases  which 
they  insist  sustain  their  contention.  We  have  examined  them 
all,  together  with  others  not  referred  to,  and  while  the  argu- 
ment in  some  of  them  does  go  to  the  extent  claimed  for  them, 
they  are  found,  so  far  as  the  point  decided  is  concerned,  to  be 
bottomed  upon  the  United  States  statute,  so  far  as  they  have 
any  solid  support.     Let  us  now  glance  briefly  at  these  cases. 

Schaumburg  v.  United  States,  103  U.  S.  667,  is  merely  an 
aflBrmance  of  the  case  of  United  States  v.  Eckford,  6  Wall.  484. 
The  latter  case  shows  clearly  that  "this  is  a  question  which 
arises  exclusively  under  the  acts  of  Congress,  and  no  local  law 
or  usage  can  have  any  influence  upon  it."  Again,  in  this  case 
it  is  said:  "  No  action  of  any  kind  could  be  sustained  against 
the  government  for  any  supposed  debt,  unless  by  its  own  con- 
sent; and  that  to  permit  a  demand  in  set-off  to  become  the 
foundation  of  a  judgment  would  be  the  same  thing  as  sustain- 
ing the  prosecution  of  a  suit." 

This  was  a  case  where,  after  allowing  credits  to  the  entent 
of  the  government's  demand  (which  was  permissible,  as  we 
have  seen,  independent  of  statute,  where  the  credits  grew  out 
of  the  government's  demand,  and  which  was  allowable  under 
the  United  States  statute  to  the  extent  of  the  demand,  inde- 
pendent of  the  origin  of  the  credits),  the  circuit  court  had 
rendered  judgment  for  the  excess  due  by  the  government. 
The  action  of  the  circuit  judge  was  sought  to  be  justified  by 
the  state  statute  of  New  York,  which  authorized  such  judg- 


April,  1889.]  Moore  v.  Tate.  721 

ment  for  the  excess.  The  supreme  court  held  that  the  state 
statute  could  not  confer  jurisdiction  to  render  such  a  judg- 
ment, —  it  was  not  a  question  of  practice,  but  of  jurisdiction; 
and  its  action  in  allowing  the  set-off  to  be  pleaded,  even  de- 
fensively, to  the  extent  of  the  government's  demand,  is  placed 
upon  the  act  of  Congress.  The  judge  delivering  the  opinion 
used  this  language:  "When  the  United  States  is  plaintiff,  and 
the  defendant  has  pleaded  a  set-off,  which  the  acts  of  Congress 
have  authorized  him  to  do,  no  judgment  can  be  rendered  against 
the  government,"  although  there  is  an  excess  due  the  defend- 
ant. (The  Italics  are  ours.)  The  act  of  Congress  referred  to 
is  that  of  March  3,  1797,  chapter  74,  sections  3  and  4:  1  Stats, 
at  Large,  515. 

It  is  said  in  Powers  v.  Central  Bank,  18  Ga.  658,  which  will 
be  presently  noticed,  that  this  act  of  Congress  does  not  grant 
any  power  or  right  to  plead  a  credit  or  set-off,  but  merely  re- 
stricts a  right  already  existing. 

That  such  is  not  the  view  of  the  supreme  court  of  the  United 
States  —  the  court  of  last  resort  as  to  construction  of  acts  of 
Congress  —  is  shown  by  their  language  in  this  case  of  United 
States  V.  Eckfordj  6  Wall.  484.  After  citing  and  giving  the 
substance  of  the  act  of  March  3,  1797,  the  judge  delivering 
the  opinion  says:  "The  extent  of  the  authority  conferred  by 
that  section  is  as  plain  as  any  grant  of  power  can  well  be 
which  is  conferred  in  clear  and  unambiguous  language": 
Page  489. 

To  the  same  effect  is  United  States  v.  Robeson,  9  Pet.  319, 
and  United  States  v.  Giles,  9  Cranch,  212,  both  of  which  cases 
show  that  but  for  the  statute  in  question,  no  set-off,  even  de- 
fensively, would  be  allowed  against  the  government.  See  also 
United  States  v.  Wilkins,  6  Wheat.  136. 

The  case  of  The  Siren,  7  Wall.  154,  stands  upon  the  idea  that 
while  the  vessel  itself  could  not  be  proceeded  against  by  one 
holding  a  maritime  claim  so  long  as  she  was  in  the  possession 
of  the  government,  yet,  when  the  vessel  is  sold,  and  the  pro- 
ceeds are  in  the  registry  of  the  court,  such  funds  will  be  dis- 
tributed by  the  court  according  to  priorities  as  they  exist  under 
admiralty  laws. 

Hence  it  was  that  the  owners  of  a  vessel  and  cargo  that  had 

been  sunk  by  the  carelessness  of  the  prize  crew  in  charge  of 

the  Siren  were  allowed  compensation  out  of  the  funds  realized 

by  the  sale  of  the  prize.     The  decision  clearly  recognizes  that 

the  claim  for  such  damages  could  not  be  made  against  a  yet- 
▲m.  8t.  Bwp..  Vol.  X.  —  46 
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eel  of  the  United  States,  and  the  disposition  of  the  case  rests 
largely  upon  the  analogy  to  the  assumed  liability  of  govern- 
ment property  for  salvage,  or  general-average  contribution. 

At  all  events,  there  is  nothing  in  this  case  that  stands  in  the 
way  of  the  conclusions  we  have  reached  in  the  case  at  bar. 
And  it  must  be  admitted  that  there  is  a  good  deal  of  force  in 
the  suggestion  of  the  dissenting  judge,  that  ''there  is  certainly 
some  difficulty  in  distinguishing  between  a  proceeding  against 
the  fund  in  the  registry  and  a  proceeding  against  the  vessel 
itself,"  although  his  quarrel  with  the  opinion  of  the  majority 
was  upon  another  ground. 

In  United  States  v.  Mann,  2  Brock.  9,  though  the  learned 
judge  discusses  at  length  the  inherent  right  and  justice  of  a 
claim  of  set-ofF,  he  finally  rests  the  decision  upon  the  act  of 
Congress  already  referred  to.  It  is  needless  to  refer  specially 
to  any  of  the  other  cases  from  the  federal  courts,  as  they  will 
be  found  to  rest  upon  the  act. of  Congress  in  question. 

In  Commonwealth  v.  Owensboro  and  Nashville  R.  R.  Co.,  81 
Ky,  573,  the  court  does  say  that  '•  when  the  state  undertakes 
to  litigate  with  the  citizen,  the  latter  may,  by  way  of  set-off 
or  counterclaim,  make  such  defense  as  will  defeat  the  re- 
covery, but  is  not  entitled  to  a  judgment  over  against  the  state, 
in  the  absence  of  some  legislative  enactment  authorizing  the 
recovery."  This  is  the  language  of  defendants'  contention. 
It  is  sufficient  to  say  of  this  case  that  it  contains  no  discus- 
sion of  the  question,  — it  cites  no  authority.  It  was  a  suit  of 
for  taxes,  and  it  was  adjudged  that  no  taxes  were  due.  So 
that  at  best  it  is  a  dictum  merely. 

Again,  in  Sinking  Fund  Commissioners  v.  Northern  Bank  of 
Kentucky,  1  Met.  (Ky.)  174,  the  announcement  was  equally  un- 
called for,  for  the  reason  that  the  suit  was  not  by  the  state,  but 
by  a  corporation  created  by  the  state,  subject  to  sue  and  be  sued. 
Even  if  the  suit  had  been  by  the  state,  the  set-off  interposed 
was  that  of  an  encumbrance  on  the  property  bought  by  the  de- 
fendant. It  grew  out  of  the  same  transaction,  and  would  have 
been  admissible  in  our  state  under  the  doctrine  to  be  found  in 
State  V.  Ward  and  Biggs,  9  Heisk.  111. 

State  V.  Gaillard,  1  Bay,  500.  This  case  is  extremely  brief, 
and  seems  to  rest  upon  an  amercement  act  which  it  is  impos- 
sible to  understand  from  the  meager  reference  to  it  in  the 
opinion;  no  discussion,  and  no  authority  cited.  It  it  virtually 
a  set-off  allowed  against  a  tax,  however,  and  is  therefore  un- 
sustainable on  any  ground  short  of  a  direct  statute. 
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Powers  V.  Central  Bank,  18  Ga.  658,  it  must  be  admitted, 
goes  to  the  full  length  claimed  by  the  counsel  for  defendants. 
It  is,  however,  involved  in  this  dilemma:  after  referring  to 
some  of  the  federal  court  cases  where  set-offs  were  allowed,  it 
Bays  that  it  might  be  supposed  that  they  rested  upon  the  act 
of  Congress  of  1797,  and  it  undertakes  then  to  say  that  "this 
act  gives  no  right  whatever  to  plead  a  set-off  or  use  any  dis- 
count, but  regulates  and  restrains  a  right  as  already  existing," 
while  the  case  closes  with  this  language:  "If  we  might  pre- 
sume so  far,  we  would  respectfully  recommend  the  passage  of 
a  law  by  our  state  legislature  substantially  the  same  as  the 
act  of  1797,  expressly  allowing  to  defendants  when  sued  by 
the  state  the  privilege  of  pleading  by  way  of  set-off  or  dis- 
count any  demand,  legal  or  equitable,  which  they  might  have 
or  hold  in  their  own  right  against  the  state,  provided  no  judg- 
ment be  rendered  for  any  excess,"  etc. 

Somewhat  illogical  is  the  suggestion  that  the  legislature 
should  pass  an  act  "substantially  the  same  as  the  act  of  1797, 
expressly  allowing  set-off,"  when  the  argument  leading  to  the 
decision  had  assumed  that  the  act  in  question  gave  no  right 
whatever,  but  merely  limited  a  right  already  existing  inde- 
pendent of  the  statute. 

The  earnestness  and  ability  of  counsel  for  defendants,  who 
were  successful  in  the  court  below,  and  the  importance  of  the 
question,  which  is  for  the  first  time  presented  for  adjudica- 
tion in  this  state,  must  be  our  excuse  for  reviewing  the  au- 
thorities cited,  when  our  own  conclusions  had  already  been 
reached  with  confidence  and  satisfaction,  at  least  to  ourselves, 
and  when  principle  and  authority  were  ample  in  our  support. 

As  has  been  said:  "It  is  an  established  principle  of  juris* 
prudence  in  all  civilized  nations  that  the  sovereign  cannot  be 
sued  in  its  own  courts,  or  in  any  other,  without  its  consent  and 
permission;  but  it  may,  if  it  thinks  proper,  waive  this  privi- 
lege, and  permit  itself  to  be  made  a  defendant  in  a  suit  by 
individuals.  And  as  this  permission  is  altogether  voluntary 
on  the  part  of  the  sovereignty,  it  follows  that  it  may  prescribe 
the  terms  and  conditions  on  which  it  consents  to  be  sued,  and 
may  withdraw  or  withhold  its  consent  whenever  it  may  appear 
that  justice  to  the  public  requires  it":  Beers  v.  Arkansas^  20 
How.  529. 

Where  and  how  can  it  be  said  that  .the  state  of  Alabama 
has  consented  to  be  sued  on  the  coupons  declared  on  in  the 
plea  of  set-off  here?    The  only  answer  vouchsafed  is  that  by 
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voluntarily  bringing  her  suit  against  the  citizen,  she  thereby 
signifies  her  consent  to  the  cross-action.  The  logic  of  which 
is,  that  she  can  never  maintain  her  action  against  a  recalci- 
trant debtor  without  at  the  same  time  exposing  herself  to  the 
hazard  of  being  met  and  overwhelmed  with  the  presentation 
of  her  outstanding  securities  which  the  exigencies  of  the  gov- 
ernment may  have  rendered  it  necessary  to  withhold  paynjgnt 
of,  in  whole  or  in  part,  temporarily  or  otherwise;  and  all  this 
upon  the  construction  of  a  statute  which  does  not  in  terms 
apply,  and  was  manifestly  never  intended  to  apply,  to  the 
sovereign. 

But  without  further  discussion,  we  hold  that  an  indepen- 
dent claim  cannot  be  set  oflf  against  a  demand  of  the  state,  de- 
fensively or  otherwise,  without  the  aflSrmative  consent  of  the 
state,  and  that  the  courts  of  this  state  will  apply  to  a  sister 
state  suing  here  the  same  rule  in  this  respect  that  is  applica- 
ble to  our  own  state  when  a  plaintiff. 

It  follows,  therefore,  that  the  judgment  of  the  circuit  judge 
must  be  reversed,  and  judgment  rendered  here  for  the  full 
amount  of  the  balance  due  on  the  acceptance  sued  on,  as  as- 
certained in  the  judgment  of  the  court  below,  with  interest 
and  costs.  

SovEREioyry  —  Suits  against  the  Soverkion:  See  monographic  note  to 
Orleans  NavigcUion  Co.  v.  Schooner  Amelia,  12  Am.  Deo.  617-619.  The  gov- 
ernment, as  a  sovereign,  cannot  be  sued:  United  States  y.  Murdock,  18  La. 
"Ann.  305;  89  Am.  Dec.  651;  unless  by  its  own  consent:  HunaaJcer  v.  Borden^ 
6  Cal.  288;  63  Am.  Dec.  130.  The  state  may  sue  in  the  courts  of  Ohio: 
Spencer  v.  Brockway,  1  Ohio,  259;  13  Am.  Dec  616.  But  a  state  cannot  be 
sued  in  her  own  courts,  unless  there  is  an  enactment  of  the  legislature  provid* 
ing  the  manner  and  in  what  courts  she  may  be  sued:  Divine  ▼.'  Earmt,  7  T.  B. 
Mon.  4.39;  18  Am.  Dec.  194. 

Counterclaim,  Nature  and  EIxtkot  or:  Wood/nff  ▼.  Otumerf  27  Ind*  4f 
89  Am.  Dec.  477,  and  extended  note. 
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OoATES  V.  Caldwell. 

[71  Texas,  19.J 
HouESTBAD,  What  13  Suittioibnt  Desiqnation  ot.  —  The  head  of  a  family  bj 

living  on  a  tract  of  land  of  less  than  two  hundred  {teres  with  his  family, 

as  his  home,  thereby  sufficiently  designates  it  as  his  homestead,  although 

he  may  own  another  tract  in  another  county. 
Cotton  Gkown  on  Houestead  while  Unpicked  is  Exempt  tbom  Exsov* 

TION;  but  when  it  has  been  picked  the  exemption  ceases. 
Measusk  or  Damaobs  vor  Suing  out  Injunction  to  enjoin  the  sale  of  p«r> 

sonal  property  seized  in  execution,  where  some  of  the  property  was  sub> 

ject  to  execution,  is  the  value  of  the  property  which  was  subject  to 

execution. 
Defendant  in  Injunction  Suit  mat,  without  Sebvtno  Citation  upon 

Sureties  upon  the  injunction  bond,  upon  proper  pleadings  and  proof, 

recover  hia  damages  for  the  wrongful  suing  out  of  the  writ  of  injono- 

tion. 

Injunction  suit.    The  opinion  states  the  case. 

Marshall  and  Oillespie,  and  Stemmons  and  Fields  for  the  ap- 
pellants. 

8.  W.  Caldwell  and  W.  M.  Mann,  for  the  appellees. 

Gaines,  A.  J.  This  suit  was  brought  by  appellant  Coates 
to  restrain  the  sale  of  certain  cotton  levied  upon  under  execu- 
tion against  him.  The  writ  was  issued  upon  a  judgment 
rendered  in  a  justice's  court  for  seventy  dollars  in  favor  of  ap- 
pellee Caldwell,  and  was  levied  upon  the  cotton  by  appellee 
Mann,  who  was  constable  of  the  precinct.  The  property  levied 
upon  consisted  of  about  1,800  pounds  of  cotton  picked  bat  not 
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removed  from  the  field,  and  about  1,050  pounds  matured  but 
not  picked.  The  petition  alleged  that  the  cotton  was  raised  upon 
the  homestead  of  plaintiff,  and  claimed  that  it  was  exempt  from 
levy  and  sale  on  that  ground.  The  defendants  denied  in  their 
answer  that  the  land  upon  which  the  cotton  was  grown  was  the 
homestead  of  the  plaintiffs;  denied  also  the  exemption  in  any 
event;  and  pleaded  in  reconvention  the  loss  of  the  debt  as  dara- 
flges  for  the  wrongful  suing  out  of  the  injunction.  The  sureties 
upon  the  injunction  bond  were  not  cited  to  answer  the  plea  in 
reconvention,  but  upon  final  hearing  the  court  diesolved  the 
injunction  and  gave  judgment  in  favor  of  Caldwell,  against 
them,  as  well  as  against  the  plaintiff,  for  his  damages  to  the 
amount  of  his  debt,  as  claimed  by  him.  All  the  defendants  in 
the  judgment  appeal. 

It  is  assigned  that  the  court  erred  in  dissolving  the  injunc- 
tion, and  also  in  rendering  judgment  against  the  sureties  on 
the  injunction  bond  without  service  of  citation  of  the  plea  in 
reconvention. 

As  bearing  upon  the  question  of  the  exemption,  appellees 
iiwsist  that  the  testimony  does  not  show  that  the  land  upon 
which  the  cotton  was  grown  was  the  homestead  of  plaintiff. 
The  plaintiff  testified  that  the  land  consisted  of  160  acres, 
upon  which  he  lived  with  his  family,  —  a  wife  and  five  chil- 
dren; that  it  constituted  his  home,  both  at  the  time  the 
cotton  was  grown  and  when  the  levy  was  made,  but  that 
be  "had  never  had  it  designated  as  such,"  and  that  he 
owned  another  tract  of  ninety  acres  in  another  county,  which 
was  not  fully  paid  for.  Appellees  claim  that  he  must  have 
designated  his  homestead  before  he  could  claim  his  place  of 
residence  as  exempt.  We  think,  however,  that  by  living  upon 
the  land  with  his  family,  as  liis  home,  the  plaintiff  designated 
that  property  as  his  homestead.  There  being  less  than  two 
hundred  acres,  it  was  not  necessary  to  define  the  boundaries. 
We  presume  the  witness  meant  to  say  that  he  had  never  desig- 
nated his  homestead  in  the  mode  provided  for  by  the  statute 
(R.  S.,  arts.  2343  et  seq.);  but  the  statute  applies  to  cases  in 
which  exemptions  are  claimed  in  tracts  of  land  which  exceed 
the  limits  allowed  by  the  constitution  and  laws. 

The  levy  upon  the  cotton  presents  two  questions  which  have 
not  been  decided  in  this  court:  1.  Is  cotton  which  has  been 
fgrown  upon  the  homestead  subject,  in  any  event,  to  the  levy  of 
«an  execution?  2.  Is  a  matured  crop  not  severed  from  the 
iiomestead  land  so  subject? 
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In  Alexander  v.  Holt,  59  Tex.  205,  is  is  held  that  the  crops 
upon  a  homestead,  while  growing,  are  exempt  from  execution; 
but  nothing  is  said  as  to  those  which  are  ripe,  but  not  har- 
vested or  gathered.  Conceding,  for  the  sake  of  the  argument^ 
that  an  unsevered  crop  not  upon  the  homestead  is  subject  to 
levy  and  sale,  we  have  quite  a  different  question  here.  Upon 
a  levy  upon  such  property,  the  officer  must  either  take  posses- 
sion of  the  land  to  gather  the  crop  or  must  sell  it  ungathered. 
In  the  latter  case,  the  right  would  pass  to  the  purchaser  at 
the  sale  to  go  upon  the  land  and  take  off  the  crop.  In  order 
to  complete  a  sale,  or  to  make  it  effective,  possession  must  bo 
taken  of  the  land  upon  which  the  crop  is  found,  and  for  a 
time,  at  least,  the  officer  or  purchaser  must  exercise  dominion 
and  control  over  it.  This,  in  our  opinion,  is  an  invasion  of 
the  homestead  right,  and  cannot  be  permitted.  It  may  be 
that,  as  between  the  execution  creditor  and  the  owner  of  the 
homestead,  the  crops,  until  severed,  should  be  deemed  a  part 
of  the  land.  But  this  we  need  not  decide.  The  reasons  given 
in  Alexander  v.  Holt,  supra,  for  holding  crops  growing  upon 
the  homestead  exempt,  apply  to  matured  crops,  but  not  with 
the  same  degree  of  force.  We  conclude  that  the  unpicked 
cotton  was  not  subject  to  levy. 

As  to  the  cotton  which  had  been,  we  are  of  opinion  that  it 
was  not  exempt.  We  are  cited  to  no  case  in  which  the  ques- 
tion has  been  directly  passed  upon  in  this  court.  The  decis- 
ions in  other  states  are  not  numerous,  but  the  weight  of  the 
authority  is,  that  crops  which  have  been  grown  upon  a  home- 
stead are  not  exempt  merely  for  that  reason.  Such  is  the 
ruling  in  California:  Horgan  v.  AmicJc,  62  Cal.  401;  and  in 
North  Carolina:  Citizens'  Nat.  Bank  v.  Green,  78  N.  C.  247. 
The  supreme  court  of  Georgia  holds  the  contrary  doctrine: 
Marshall  v.  Cook,  46  Ga.  301;  Wade  v.  Weslow,  62  Id.  562. 
The  latter  case  goes  the  extreme  length  of  holding  that  live- 
stock purchased  with  the  proceeds  of  crops  grown  upon  the 
homestead  is  also  exempt.  We  think  the  framers  of  our  con- 
stitution intended  to  go  no  further  in  that  instrument  than  to 
exempt  the  homestead  itself  They  gave  the  legislature  the 
power,  and  made  it  its  duty,  "to  protect  by  law  from  forced 
sale  a  certain  portion  of  the  personal  property  of  all  heads  of 
families":  Const.  1876,  art.  16,  sec.  49.  It  is  evident  that  it 
was  not  intended  by  the  constitution  itself  to  exempt  any  per- 
sonal property.  The  legislature  has  provided  a  most  liberal 
protection,  and,  among  numerous  other  articles,  exempts  "all 
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provisions  and  forage  on  hand  for  home  consumption":  R.  S., 
art.  3335.  Nothing  is  said  as  to  crops  which  have  been  pro- 
duced upon  the  homestead;  and  we  think  this  plainly  shows 
that  it  was  not  contemplated  that  they  should  be  protected 
from  forced  sale  merely  upon  the  ground  that  they  were  so 
produced.  The  same  intention  is  manifested  by  the  exemp- 
tions to  be  set  apart  to  the  widow  and  children  in  the  admin- 
istration of  estates:  R.  S.,  arts.  1993  et  seq.  The  exemption 
laws  of  California  are  similar  to  ours,  though  we  infer  they 
are  wholly  statutory.  The  construction  placed  upon  them  by 
the  supreme  court  of  that  state  is  based  upon  considerations 
similar  to  those  by  which  we  have  reached  our  conclusion 
upon  this  question. 

It  follows,  we  think,  that  the  court  below  erred  in  not  hold- 
ing the  unpicked  cotton  exempt  from  execution.  There  was 
only  eighteen  hundred  pounds  of  that  which  had  been  gath- 
ered, which,  at  two  and  a  half  cents  per  pound  (the  only  esti- 
mate placed  upon  it  in  the  testimony),  was  worth  but  forty-five 
dollars.  The  injunction  only  forbid  the  officer's  interference 
with  the  cotton,  and  did  not  otherwise  restrain  the  writ.  The 
value  of  the  cotton  subject  to  the  levy  was  the  limit  to  which 
the  defendant  (Caldwell)  was  entitled  to  recover  for  the  wrong- 
ful suing  out  of  the  writ.  The  error  of  the  court  has,  therefore, 
operated  to  the  prejudice  of  appellants,  and  the  judgment  must 
be  reversed. 

The  authorities  from  other  states  seem  to  hold  that  in  the 
absence  of  an  express  provision,  a  statute  authorizing  judg- 
ment to  be  rendered  against  sureties  on  an  injunction  bond  for 
the  damages  for  wrongfully  suing  out  the  writ,  the  sureties 
must  be  cited,  or  an  independent  action  must  be  brought  on 
the  bond:  Elder  v.  New  Orleans,  31  La.  Ann.  500;  Henley  v. 
Cliborne,  3  Lea,  213;  Hayden  v.  Keith,  32  Minn.  277.  But  it 
is  held  by  this  court,  in  Sharp  v.  Schmidt,  62  Tex.  263,  that 
the  defendant  may  recover  his  damages  for  the  wrongful  issue 
of  the  writ  of  injunction,  upon  the  proper  pleadings  and  proof, 
without  serving  citation  upon  the  sureties.  We  think  this 
practice  was  clearly  contemplated  by  the  laws  existing  at  the 
time  the  Revised  Statutes  were  adopted:  Paschal's  Digest,  art. 
3936.  The  commissioners  who  made  the  revision  say  in  their 
report,  in  effect,  that  in  preparing  the  title  on  injunction,  they 
had  carefully  preserved  the  substance  of  the  former  laws: 
Sayles's  Tex.  Civ.  Stats.  728.  This  title  was  adopted  by 
the  legislature   as  reported  by   the   commissioners.     Under 
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these  circumstances,  we  feel  constrained  to  adhere  to  the  rul- 
ing in  the  case  last  cited,  and  to  hold  that  a  citation  to  the 
sureties  was  not  necessary  in  this  case. 

For  the  error  pointed  out,  the  judgment  is  reversed,  and  the 
cause  remanded.  

HOMESTKAD.  —  OCCUPANCT  IS  ItSELK  EvIDENOB  OV  ELEOnON  AS  A  HOME- 
STEAD, in  Michigan,  by  the  owner  of  the  parcel  so  occupied,  and  notice  to  all 
of  its  homestead  character:  Rigga  v.  Sterlirvj,  60  Mich.  643;  1  Am.  St.  Rep. 
554;  compare  DeviUe  v.  Widoe,  64  Mich.  593;  8  Am.  St.  Rep.  852;  Chariest 
V.  Lamberson,  1  Iowa,  435;  63  Am.  Dec.  456;  Pardee  v.  Lindley,  31  111.  174; 
83  Am.  Dec.  219;  Tillotson  v.  Millard,  7  Mmn.  513;  82  Am.  Dec.  112;  Christy 
V.  Dyer,  14  Iowa,  438;  81  Am.  Dec.  493;  Tumlinson  v.  Surinney,  22  Ark.  400; 
76  Am.  Dec.  432;  Phelps  v.  Romey,  9  Wis.  70;  76  Am.  Dec.  244.  In  Texas, 
articles  2343,  2344,  and  2345,  of  the  Revised  Statutes  relate  only  to  rural 
homesteads,  providifng  or  designating  the'homestead  out  of  a  tract  of  land  of 
more  than  two  hundred  acres  upon  which  the  party  resides;  it  cannot  apply 
to  an  urban  homestead:  Equitable  Mfg.  Co.  v.  Norton,  71  Tex.  683. 
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[71  Texas,  23.] 
Pkotbotion  o»  Homestead  Exemption  is  Still  Retained  by  Wot  and 

Minor  Children  of  a  man  who  has  left  the  state  and  desires  them 

to  follow  him,  so  long  as  they  remain  upon  the  homestead  left  by  him. 

Upon  the  husband's  leaving  the  state,  the  wife  becomes  the  head  of  the 

family,  and  she  cannot  be  prevented  from  remaining  in  the  state  and 

continuing  the  occupancy  of  the  home,  whatever  may  be  the  purposes 

or  desires  of  the  husband  after  leaving  the  state. 
Homestead  is  not  Abandoned  by  Desire  of  Claimant  to  Sell  It,  or 

by  his  desire  for  future  abandonement  thereof,  so  long  as  it  is  acta* 

ally  occupied  by  him. 
Sale  op  Homestead  cannot  be  Fraud  on  Creditor  op  Claimant,  since 

such  creditor  has  no  interest  therein  which  may  be  used  in  payment 

of  his  debts. 

Appeal.    The  opinion  states  the  case. 

Neill  and  Friederich,  and  Fisher,  Townes,  and  Fisher ,  for  the 
appellant. 

W.  A.  Wright,  West  and  McOown,  and  Walton,  HiU,  and  Wal- 
ton, for  the  appellee. 

Walker,  A.  J.  The  question  involved  here  is,  whether  the 
wife  and  minor  children  of  a  man  who  has  left  the  state  and 
desires  that  they  follow  him  still  retain  the  protection  of  the 
homestead  exemption  while  they  remain  upon  the  homestead 
left  by  the  husband  and  father. 
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It  has  been  held  that  one  family  is  not  entitled  to  exemp- 
tion for  two  homesteads  at  the  same  time,  and  that  where  two 
places  of  residence  are  owned  by  the  head  of  the  family  within 
the  state,  that  the  husband,  as  head  of  the  family,  can  desig- 
nate which  of  the  two  shall  be  the  home  of  the  family,  thus 
selecting  the  homestead  and  designating  the  place  of  exemp- 
tion: Holliman  v.  Smith,  39  Tex.  ,362;  Clements  v.  Lacy,  51 
Id.  158. 

It  is  also  settled  that  the  creditors  of  the  husband  have  no 
interest  in  the  homestead  as  property  which  may  be  used  in 
payment  of  his  debts,  and  therefore  that  in  the  sale  or  dispo- 
sition of  it  there  can  be  no  fraud  against  the  creditor:  Cox  v. 
Shropshire,  25  Tex.  123. 

It  may  also  be  assumed  that  if  the  wife  determined  to  do  so 
she  cannot  be  prevented  from  remaining  in  the  state  and  con- 
tinuing the  occupancy  of  the  home  after  the  husband  has  left, 
whatever  may  be  the  purposes  or  success  of  the  husband  after 
leaving  the  state. 

It  would  follow,  then,  that  until  the  wife  shall  follow  the 
husband,  or  part  with  the  home  to  which  the  laws  extend 
their  protection,  the  creditor  of  the  husband  could  not  inter- 
fere with  her  rights  and  that  of  her  children  in  the  homestead. 
Upon  the  husband's  leaving  the  state,  she  became  the  head  of 
the  family:  Kelley  v.  Whitmore,  41  Tex.  649,  and  cases  cited. 

In  this  case,  the  ability  of  the  wife  to  join  her  husband  with 
their  children  seems  to  have  depended  upon  a  sale  of  the 
property.  Her  wish  to  sell  and  desire  for  future  abandonment 
should  not  render  it  subject  to  seizure  and  sale  while  so  occu- 
pied in  fact. 

The  court  submitted  the  issues  raised  by  the  testimony  in 
charge.  "  If  you  find,  from  the  evidence,  that  Joseph  Weber 
(the  husband)  in  good  faith,  without  any  intention  to  defraud 
his  wife  in  her  homestead  rights,  left  his  homestead  on  the 
land  in  controversy  prior  to  June  4,  1883  (the  day  of  the  levy 
under  which  plaintiff  claims),  with  intent  never  to  return  to 
it  and  occupy  it  as  a  homestead  (unless  he  left  with  the  in- 
tention in  subdivision  No.  4  of  this  charge),  you  will  return  a 
verdict  for  plaintiff.  In  this  connection,  you  are  instructed 
that,  no  matter  how  long  or  how  far  Weber  may  have  wan- 
dered from  his  homestead  (if  he  had  one),  yet  if  he  had  an 
intention  to  return  thereto,  it  would  not  constitute  an  aban- 
donment of  the  homestead.  Moreover,  before  the  homestead 
character  will  be  lost,  it  must  be  undeniably  clear,  and  be- 
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yond  all  reasonable  ground  of  dispute,  that  there  has  been  a 
total  abandonment  without  an  intention  to  return  and  claim 
the  exemption.  But  it  is  not  necessary  that  another  should 
be  acquired,  provided  there  is  the  intention  to  abandon,  and 
an  actual  abandoraent  of  it." 

"4.  If  you  find,  from  the  evidence,  that  Joseph  Weber  did 
leave  his  homestead  and  emigrate  to  the  territory  of  Arizona, 
with  the  intention  never  so  return  and  claim  it,  yet  if  you 
find  that  he  intended  his  family  to  remain  on  said  homestead 
until  it  could  be  sold,  and  the  family  did  so  remain  until  the 
fourth  day  of  June,  1883,  then  there  was  not  such  an  aban- 
donment of  the  homestead  as  would  render  it  liable  to 
execution,  and  if  you  so  find,  you  will  return  a  verdict  for 
defendant." 

These  propositions  are  as  favorable  to  the  plaintiff's  case 
made  in  the  testimony  as  the  law  as  held  by  our  courts  will 
permit. 

Holding  as  we  do  that  the  homestead  once  acquired  is  not 
abandoned  while  the  wife  and  children  are  in  fact  residing 
thereon,  it  was  not  error  in  the  court  to  refuse  the  instructions 
asked  as  to  the  efifect  of  the  husband's  acts  and  purposes  for 
the  future  after  he  had  left  the  state  upon  the  homestead  char- 
acter of  the  premises  occupied  by  his  family  in  Texas.  The 
acts  and  declarations  of  both  the  husband  and  wife  on  the 
subject  of  removal  to  Arizona  were  properly  in  evidence. 
There  would  be  no  fraud  in  the  purpose,  if  shown  that  the 
wife  and  children  should  remain  until  they  could  effect  a  sale 
of  the  homestead.  She  had  the  legal  right  to  do  so.  There 
is  some  conflict  in  the  testimony.  If  the  witness  Westbrook 
is  to  be  believed,  the  wife  in  fact  had  followed  her  husband  to 
Arizona  brfore  the  levy.  This  would  have  authorized  a  ver- 
dict for  the  plaintiflF.  This  testimony  is  contradicted,  and  the 
jury  were  the  judges  of  the  credibility  of  the  witnesses  ex- 
amined. 

The  case,  as  it  appears  from  the  testimony,  is,  that  the  hus- 
band left  Texas  to  seek  a  location;  after  wandering  for  months, 
he  stopped  at  a  railroad  village  in  Arizona;  bought  property 
with  his  wages,  and  wrote  to  his  wife  to  join  him.  She  had 
remained  with  her  children,  and  did  not  have  the  means  to 
join  her  husband  without  making  sale  of  the  homestead.  At 
the  time  of  the  levy  she  and  her  children  were  living  on  the 
premises  levied  upon.  The  husband  was  insolvent,  having 
failed  in  business  as  saloon-keeper  in  Texas.    In  Arizona,  he 
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tiad  taken  up  his  former  trade  as  barber.  On  hearing  of  her 
husband's  wishes  as  to  change  of  residence,  the  wife  put  the 
place  into  hands  of  land  agents  for  sale,  intending  to  leave 
tis  soon  as  she  could  sell. 

The  lot  was  levied  upon  June  4,  1883,  and  sold  October  4th 
thereafter.  The  sale  and  conveyances  down  to  plaintifif  were 
regular.  The  defendant,  Ragsdale,  claimed  under  a  deed 
from  Weber  and  wife,  acknowledged  by  the  wife  September 
4,  1883.  She  and  her  family  resided  on  the  lot  until  Septem- 
ber 11,  1883.  Ragsdale  was  her  son-in-law,  and  knew  all  the 
facts.  The  premises  being  in  fact  the  residence  of  the  family 
at  the  levy,  and  the  parties,  Weber  and  wife,  having  conveyed 
to  defendant  by  the  forms  of  law,  there  was  no  injustice  done| 
by  the  verdict  and  judgment.  1^ 

Pinding  no  error,  the  judgment  below  is  affirmed.  ] 

HoMiSTBAD  —  Abandonment.  —  Homestead  is  not  lost  by  a  temporary 
removal  therefrom:  McDermoU  v.  Keman,  72  Wis.  268;  7  Am.  St.  Rep.  864, 
and  note  866;  Kaes  v.  Orosa,  92  Mo.  647;  1  Am.  St.  Bep.  767,  and  note. 
Abandonment  of  a  homestead  cannot  be  accomplished  by  mere  intention  to 
abandon,  nnaccompanied  by  actual  discontinuance  of  the  use  of  the  premises: 
Archibald  v.  Jacobs,  69  Tex.  248.  Compare  Jiiggs  v.  Sterling,  60  Mich.  643; 
1  Am.  St.  Bep.  554;  Kaes  v.  Groaa,  92  Mo.  647;  1  Am.  St.  Bep.  767,  and 
Aote. 

HoMESTKAB  —  Cbbsitors'  RIGHTS.  —  The  homestead  right  when  fixed  is 
an  estate  in  land,  and  a  creditor  has  no  right  to  it  as  a  security:  Hargadem^ 
y.  Whitfield,  71  Tex.  482.  The  conveyance  of  a  homestead  by  a  husband  and 
^fe  in  due  form  of  law  is  no  fraud  on  a  creditor  of  the  husband,  beoauBd 
«ach  creditor  has  no  right  whatever  in  such  homestead:  Butler  v.  Nelson,  72 
Iowa,  732. 


White  v.  Striblino. 

[71  TXXAS,  108.J 
SXKMPT  PrOFXBTT — DAMAGES  NOT  BeOOVERABLB  FOR  SkIZUBB  OF,    WHEN. 

—  The  plaintiff  in  a  suit  is  not  liable  in  damages  for  the  seizure  and  sale, 
by  the  officer  to  whom  the  writ  is  delivered,  of  property  exempt  from 
execution,  where  there  is  no  evidence  to  show  that  the  plainti£f  directed 
the  levy  or  in  any  way  participated  in  the  seizure,  or  that  he  ever  re- 
ceived the  proceeds  of  the  sale,  or  in  any  manner  ratified  the  seizure 
under  the  writ.  When  he  places  a  writ  in  the  hands  of  an  officer  for 
service  he  is  presumed  to  intend  that  no  action  shall  be  taken  there- 
under not  authorized  by  its  terms. 

DisTRESS-wABBANT  proceeding.   The  opinion  states  the  case. 
Smith  and  Walker,  for  the  appellant. 
Mathews  and  Wood,  for  the  appellee. 


June,  1888.]  White  v.  Striblinq.  73^ 

Walker,  A.  J.  This  is  an  appeal  from  a  judgment  for 
fifty  dollars  actual  and  two  hundred  and  forty  dollars  puni- 
tory damages  rendered  in  favor  of  Stribling  against  White  and 
one  Philips,  a  constable,  for  the  seizure  and  sale  under  dis- 
tress-warrant proceedings  of  certain  articles  of  household  prop- 
erty exempt  from  execution.  By  appropriate  allegations- 
exemplary  damages  were  asked  against  both  the  defendants. 

The  record  shows  that  White  made  the  statutory  affidavit 
and  bond  for  a  distress-warrant;  that  such  warrant  issued, 
and  under  it  Philips  seized  the  alleged  articles.  They  were 
not  removed  from  the  house  at  levy,  but  were  left  in  charge  of 
a  joint  occupant  with  Stribling.  At  the  levy  Stribling  told 
Philips  the  goods  were  exempt.  The  goods  were  necessary  for 
the  comfort  of  the  family.  Stribling  made  no  defense.  White 
appeared  by  attorney.  Judgment  was  rendered  for  amount 
claimed  and  order  for  sale,  and  sale  followed.  There  is  noth- 
ing in  the  statement  of  facts  showing  any  participation  in  the 
seizure  and  sale  by  White,  or,  indeed,  his  appearance  after 
making  the  bond. 

The  court  charged  the  jury  touching  White's  liability: 
"Even  though  you  may  believe  Philips  is  guilty  of  the  al- 
leged seizure  and  sale  of  said  property,  yet  you  cannot  find 
any  damages  against  defendant  White  unless,  from  all  the 
facts  and  circumstances  in  evidence  before  you,  you  are  satis- 
fied that  the  defendant  White  directed  or  instigated  said 
Philips  in  the  seizure  of  said  property,  and  further,  that  such 
direction  and  instigation  by  White,  if  any,  was  done  willfully 
and  oppressively,  knowing  that  said  property  was  exempt.'* 
This,  evidently,  is  correct  as  to  the  claim  for  exemplary  dam- 
ages. 

The  rules  given  in  section  273,  Freeman  on  Executions,  is: 
"  When  the  plaintiff  places  his  execution  in  the  hands  of  an 
oflBcer  for  service  he  is  presumed  to  intend  that  no  action  shall 
be  taken  thereunder  not  authorized  by  the  terms  of  the  writ. 
The  sheriff  may  seize  the  property  of  a  stranger  or  do  any 
other  unauthorized  act  without  thereby  creating  any  liability 
against  the  plaintiff,  because  the  plaintiff  is  not  presumed  to 
have  directed  or  ratified  the  illegal  proceeding.  But  this  pre- 
sumption may  be  rebutted."  Noting  conflict  of  decisions,  the 
author  proceeds  on  ratification:  "In  the  United  States  the 
adoption  of  the  ofiicial  trespass  makes  the  persons  adopting  it 
liable  to  the  same  extent  as  if  originally  participants  therein. 
This  adoption  may  be  made  in  express  terms,  or  it  may  be. 
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inferred  from  the  fact  that  the  plaintiflf,  with  knowledge  of 
the  fact,  directs  the  continued  holding  of  the  property!  or 
attends  and  bids  at  the  sale,  or  receives  and  retains  the  pro- 
ceeds thereof,"  knowing  the  illegality  of  the  seizure.  See  also 
Alsup  V.  Jordan,  69  Tex.  300;  Longcope  v.  Bruce,  44  Id.  438; 
Erwin  v.  Bowman,  51  Id.  518;  Moak's  Underhill  on  Torts,  561. 
The  record  in  this  case  shows  that  White  sued  out  the  dis- 
tress-warrant. This  he  had  a  legal  right  to  do.  The  proceed- 
ings were  regular.  The  distress-warrant  contemplated  levy 
upon  property  exempt  from  execution.  There  is  no  testimony 
that  White  directed  the  levy,  or  in  any  way  participated  in  the 
fieizure.  It  does  not  appear  that  he  ever  knew  what  property 
was  seized.  He  appeared  by  attorney  on  the  trial  when  the 
judgment  in  the  justice's  court  was  rendered.  Nor  is  it  shown 
that  he  ever  received  the  proceeds  of  the  sale.  There  is  no 
fact  in  evidence  tending  to  show  any  knowledge  of  or  ratifica- 
tion of  the  seizure  of  exempt  property  under  the  writ.  The 
judgment,  at  least  to  the  extent  of  exemplary  damage,  was 
wholly  without  testimony  as  to  the  appellant  White;  for 
which  cause  the  judgment  below  is  reversed  and  cause  re- 
manded.   

Executions — Liabilitt  of  thb  Execution  Plaintiff.  —  The  plaintiff 
in  execution  is  equally  liable  with  the  ofl&cer  for  abuse  of  process  by  the  lat- 
ter, if  he  commands  or  advises  such  abuse:  Snydacker  v.  Broase,  51  III.  357; 
'99  Am.  Dec.  551.  Execution  creditors  are  liable  for  an  illegal  seizure 
although  they  did  not  authorize  the  sheriff  to  seize  the  property  in  question: 
Duperron  v.  Van  WicMe,  4  Bob.  (La.)  39;  39  Am.  Deo.  509,  which  is  con- 
tnwy  to  the  role  laid  down  in  the  principal  case. 


Moody  &  Co.  v,  Oabeoll. 

[71  Texas,  M3.J 

Law  Bscoidcs  Past  of  Deed  of  Assignment  fob  Benefit  of  Cbeditobs 
when  it  is  made,  and  will  control  the  assignee  in  the  management  and 
distribution  of  the  estate,  even  though  some  of  the  terms  of  the  deed 
may  be  at  variance  with  the  law. 

OmasiON  IN  Assignment  fob  Benefit  of  Fibm  Creditobs  to  Pbovidb 
FOB  Creditobs  of  Individual  Members  of  the  firm  does  not  avoid  the 
assignment.  The  individual  creditors  are  included  by  the  law,  and  can 
enforce  their  rights  against  the  assignee  without  disturbing  the  assign- 
ment. 

Pbovision  AuTHOBiziNa  Assignee  for  Benefit  of  Cbeditors  to  Sell  on 
Cbbdit  does  not  invalidate  the  assignment.  The  creditors  may  compel 
the  assignee  to  sell  on  credit  or  for  cash,  as  the  best  interests  of  all  con- 
-oemed  may  demand. 
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Assignment  for  Benefit  of  Crkditor8  is  not  Vitiated  bt  Fraudulent 
Conveyance  Made  bt  Assignor  ia  contemplation  of  the  assignment  or 
at  the  time  it  was  made.  Sach  conveyance  may  be  set  aside  by  the  as- 
signee or  by  a  creditor. 

Direction  to  Pay  Costs  and  Expenses  before  Cbeditors  does  not  in- 
validate  an  assignment  for  the  benefit  of  creditors;  the  law  provides  that 
these  shall  be  first  paid. 

Direction  to  Pat  to  Other  Creditors,  fro  Rata,  Balance  remaining 
in  the  hands  of  the  assignee  after  discharging  the  debts  of  the  accepting 
creditors  will  not  render  the  assignment  void.  The  power  thus  attempted 
to  be  given  to  the  assignee  by  the  deed  is  void,  but  it  will  be  his  duty  to 
execute  the  trust  according  to  law,  ignoring  the  illegal  power  conferred 
upon  him. 

Provision  BEQuiRiNa  Assignee  to  Return  to  Assignor  Residue  of 
Estate  after  the  debts  of  every  kind  have  been  paid  or  satisfied  does  not 
invalidate  an  assignment  for  the  benefit  of  creditors;  such  a  provision 
merely  requires  the  assignee  to  do  what  the  law  requires  him  to  do. 

Garnishment,  Assignee  for  Benefit  of  Creditors  not  Subject  to.  — 
No  creditor  can,  by  attachment  or  garnishment,  take  any  part  of  an 
estate,  held  by  an  assignee  for  the  benefit  of  creditors  under  a  valid  as- 
signment, out  of  his  hands,  and  apply  it  to  the  payment  of  his  debt. 
But  after  the  trust  has  been  fully  executed,  if  there  be  any  excess,  non- 
accepting  creditors  may  have  it  applied  by  garnishment;  and  if  garnish- 
ment proceedings  have  been  commenced,  they  should  be  allowed  to  stand, 
flo  as  to  secure  to  the  garnishor  any  precedent  rights  he  may  have. 

Appeal.    The  opinion  states  the  case. 
Owsley  and  Walker,  for  the  appellants. 

CoLLARD,  J.  The  principal  question  for  determination  in 
this  case  is,  Is  the  assignment  made  by  Fain,  Peery,  and  Shel- 
ton  to  J.  A.  Carroll,  for  the  benefit  of  creditors,  void  on  its 
face?  It  is  a  general  assignment  of  all  partnership  and  indi- 
vidual property  of  every  kind  for  the  benefit  of  all  creditors  of 
the  firm,  providing  for  such  creditors  as  accept  under  it,  recfuir- 
ing  bond  of  assignee,  and  in  all  its  provisions  indicating  that 
the  intention  was  to  assign  under  the  statute. 

When  such  an  assignment  is  made  it  comes  under  the 
statute,  and  must  be  executed  in  the  manner  provided  by  the 
statute,  even  though  some  of  its  terms  may  be  at  variance 
with  the  law.  The  law  becomes  part  of  the  deed,  and  will 
control  the  assignee  in  the  distribution  and  management  of 
the  estate.  He  becomes  an  officer  of  the  law,  and  must  be 
governed  by  it  under  direction  of  the  court:  Fant  v.  Ehhury,  68 
Tex.  6;  Schoolher  v.  ffutchins,  66  Id.  328,  329.  The  creditors 
can  compel  the  assignee  to  conduct  the  administration  as  the 
law  provides,  and  can  maintain  their  rights  in  the  courts, 
whether  the  instrument  of  assignment  designates  them  or  not. 
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It  does  not  appear  that  there  were  any  creditors  of  the  individ- 
ual members  of  the  firm;  but  if  there  were,  we  do  not  under- 
stand the  law  would  require  us  to  hold  the  assignment  void. 
They  would  be  included  by  the  law,  and  could  enforce  their 
rights,  whatever  they  might  be,  by  suit  against  the  assignee, 
without  disturbing  the  assignment  or  having  it  declared 
illegal. 

It  is  contended  that  the  assignment  is  void  because  it  pro- 
vides that  the  assignee  is  authorized  to  sell  the  property  on  a 
credit.  If  any  clause  in  the  deed  could  be  so  construed,  it 
would  not  for  that  reason  be  held  void.  The  creditors  can 
compel  the  assignee  to  administer  the  estate  for  the  best  inter- 
est of  all  concerned. 

The  question  was  before  the  supreme  court  in  Keller  v. 
Smalley  and  Harris,  63  Tex.  516.  Justice  Stayton,  in  that  case, 
said:  "Cases  may  arise  in  which,  for  many  reasons,  sales  on 
a  credit  would  best  subserve  the  interests  of  all,  and  in  such 
case  the  creditors  could  compel  the  assignee  so  to  sell;  and,  on 
the  other  hand,  cases  may  arise  in  which  it  would  bo  to  the 
advantage  of  creditors  that  the  property  should  be  sold  for 
cash,  and  in  such  case  the  assignee,  who  might  desire  or  intend 
to  sell  on  a  credit,  could  be  compelled  to  sell  for  cash.  The 
rules  by  which  the  validity  of  assignments  not  statutory  are 
to  be  determined  have  not  conclusive  application  to  assign- 
ments made  under  the  statutes." 

The  court  referred  to  the  amended  act  of  1883  as  authority 
for  the  decision  in  which  it  is  declared  "  that  no  fraudulent 
act,  intent,  or  purpose  of  the  assignor  or  assignee  shall  have 
the  effect  to  defeat  the  assignment  or  deprive  the  creditors 
consenting  thereto  from  the  benefits  thereof,  but  any  such 
fraudulent  act,  intent,  or  purpose  on  the  part  of  the  assignee 
Bhall  be  sufiicient  for  his  removal." 

The  foregoing  amendment  contains  only  the  principles  that 
were  announced  in  1882  by  the  supreme  court  in  the  case  of 
Blum  V.  Welbomtf  58  Tex.  162,  163,  where  it  is  held  that 
no  act  of  the  assignor  or  assignee,  or  of  both,  at  the  time 
the  assignment  is  made,  or  preceding  it,  but  in  contem- 
plation of  it,  done  with  intent  to  defeat,  delay,  or  defraud 
creditors,  will  authorize  a  creditor  to  treat  the  assignment  as 
void,  etc.  The  amended  act  of  1883  (sixth  section)  is  then 
only  declaratory  of  the  law  as  it  was  before.  We  are  not 
called  upon  to  add  any  additional  argument  for  holding  that 
an  assignment  conferring  the  power  upon  the  assignee  to  sell 
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the  property  on  a  credit  will  not  render  the  assignment  void. 
It  is  settled  by  the  authorities  referred  to.  The  estate  will  be 
managed  according  to  the  best  interests  of  the  creditors,  re- 
gardless of  the  directions  given  in  the  assignment:  Schoolher  v. 
Hutchins,  66  Id.  329.  It  has  also  been  decided  that  property 
fraudulently  conveyed,  or  debts  fraudulently  secured  and 
preferred  in  contemplation  of  insolvency,  will  not  vitiate  the 
assignment:  Blum  v.  Welbome,  supra.  The  statute  itself  is 
explicit  upon  the  question.  It  provides  that  all  property  con- 
veyed or  transferred  by  the  assignor  previous  to  or  in  con- 
templation of  insolvency,  with  intent  or  design  to  defeat,  delay, 
or  defraud  creditors,  or  to  give  preference  to  one  creditor  over 
another,  shall  pass  to  the  assignee  by  the  assignment.  The 
assignee,  or  in  case  of  his  neglect  or  refusal,  any  creditor  of 
the  estate,  may  sue  and  recover  the  property  and  subject  it  to 
the  assignment.  This  statute  needs  no  interpretation;  it  ia 
full  authority  for  holding  that  any  attempt  on  the  part  of 
Fain,  Peery,  and  Shelton  to  prefer  creditors  by  sale  of  property 
or  deeds  of  trust  in  contemplation  of  assignment,  or  at  the 
time  it  was  made,  would  not  vitiate  the  assignment.  The 
Bales  and  preferences  so  made  would  be  void  if  the  beneficia- 
ries knew  of  the  fraudulent  intent,  or  had  reason  to  believe  it: 
See  section  9  of  the  act  in  relation  to  assignments,  Gen.  Laws 
1879,  p.  59.  No  injury  could  result  to  the  creditors.  They 
could  set  aside  such  preferences  by  suit. 

It  is  claimed  that  the  assignment  is  void  because  it  directs 
the  assignee  to  pay  first  all  expenses,  rents,  taxes,  and  assess- 
ments due  and  to  become  due  on  lands  until  sold.  The  law 
would  require  the  assignee  to  pay  all  expenses  of  the  execu- 
tion of  the  trust,  and  all  taxes  due  and  to  become  due  upon 
the  property  while  it  is  in  his  hands;  also  the  rents  to  become 
due  for  such  time.  These  matters  are  costs,  and  must  be  first 
paid.  The  rents  due  would  be  a  preferred  claim  upon  the 
rented  property,  and  if  properly  probated,  would  have  to  be 
first  paid  after  costs  and  expenses  out  of  the  proceeds  of  the 
property  rented.  The  direction  as  to  payment  of  such  rents 
would  not  necessarily  be  void.  As  to  such  claim  the  assignee 
would  be  governed  by  the  law  of  rent  liens,  the  probate  of  the 
claim,  and  the  time  in  which  it  was  probated.  The  language 
of  Chief  Justice  Stayton  in  Schoolher  v.  Hutchins,  66  Tex.  329, 
is  here  applicable.  He  says:  "If,  however,  the  deed  of  assign- 
ment attempted  to  confer  powers  which,  under  the  law,  an 
assignee  could  not  legally  exercise  in  the  execution  of  that 
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trust,  this  would  not  be  sufficient  reason  for  holding  the  as- 
signment invalid.  When  an  assignment  is  made  under"  the 
statute,  the  rights  of  creditors  vest,  and  they  can  compel  the 
assignee  to  exercise  the  powers  which  the  law  expressly  or  by 
implication  confers  upon  him,  as  they  can  restrain  him  if  he 
attempts  to  exercise  powers  which  the  law  does  not  confer 
upon  him. 

The  same  may  be  said  of  the  direction  in  the  deed  to  pay 
any  balance  that  may  be  in  the  hands  of  the  assignee  after 
discharging  the  debts  of  accepting  creditors  to  other  creditors 
pro  rata.  The  assignee  cannot  execute  such  power;  the  law 
makes  the  excess  subject  to  garnishment:  Section  8  of  the 
net  of  1879.  The  power  expressed  in  the  deed  is  void,  and  can- 
not be  enforced;  it  will  be  so  treated  without  rendering  the 
whole  assignment  void.  It  will  be  the  duty  of  the  assignee  to 
execute  the  trust  according  to  the  law,  ignoring  the  illegal 
4)ower  conferred  upon  him. 

It  is  also  claimed  by  appellants  that  the  deed  is  void  because 
it  requires  the  residue  of  the  estate  after  all  debts  of  every 
kind  have  been  paid  or  satisfied  to  be  returned  to  the  assignors. 
This  only  directs  the  assignee  to  do  what  the  law  requires  him 
to  do.  It  reserves  no  benefit  to  the  assignors  to  the  detriment 
of  the  creditors.  It  is  not  fraudulent,  and  cannot  affect  the 
execution  of  the  deed  of  assignment. 

We  have  reviewed  every  objection  to  the  assignment  that 
need  be  noticed,  and  our  conclusion  is  that  it  is  not  void,  and 
there  was  no  error  in  the  court's  so  holding.  Such  being  the 
case,  no  creditor  could  by  process  of  attachment  or  garnish- 
ment take  the  assigned  estate,  or  any  part  of  it,  out  of  the 
hands  of  the  assignee,  and  compel  its  application  to  the  pay- 
ment of  his  debt.  After  the  trust  has  been  fully  executed,  if 
there  should  be  any  excess,  non-accepting  creditors  may  have 
it  applied  by  garnishment.  Until  then  they  cannot  interfere 
with  the  assignment  proceedings.  The  answer  of  the  assignee 
was  suflScient  to  entitle  him  to  a  discharge  from  any  claim  of 
the  garnishors  until  the  trust  was  fully  executed  according  to 
law;  but  the  garnishment  proceeding  should  be  allowed  to 
stand  until  accepting  creditors  are  satisfied  or  paid,  and  so 
give  the  garnishors  any  precedent  rights  they  may  have  over 
other  garnishments  against  any  fund  or  property  that  may  re- 
main in  the  bands  of  the  assignee  after  he  has  executed  the 
trust,  and  an  order  should  be  entered  to  that  effect:  Lovenberg 
V.  Bank,  67  Tex.  440.    This,  however,  was  not  the  object  of  the 
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garnishment  or  of  this  appeal,  and  hence  we  conclude  the  ap- 
pellants should  pay  the  costs  of  this  appeal,  the  costs  of  the 
court  below,  and  the  two  hundred  dollars  accorded  the  gar- 
nishee as  compensation  to  be  included  as  costs:  R.  S.  219. 

The  judgment  of  the  lower  court  is  reformed  and  afl&rmed 
accordingly.  

Fob  Notk  respecttno  the  Law  as  to  Assignments  pok  the  Benefit 
ov  CJkeditors,  see  Tumipaeed  v.  Schaefer,  2  Am.  St.  Rep.  24-26. 

Assignment  fob  Benefit  of  Cbeditors.  —  Clauses  in  the  deed  permit- 
ting sales  upon  credit:  See  monographic  note  to  Nicholson  v.  Lecuntt,  57 
Am.  Dec.  605,  606;  Kellogg  v.  Muller,  68  Tex.  182. 

Preferred  Creditors.  —  Where  a  deed  of  assignment  purports  upon  its 
face  to  convey  to  the  assignee  all  of  the  assignor's  property  for  the  benefit  of 
all  his  creditors,  and  certain  creditors  are  preferred  therein,  the  provisional 
preference  is  void;  yet  the  deed  will  be  upheld  otherwise  as  a  valid  assign- 
ment: Orkbbs  v.  King,  117  Ind.  243.  The  fact  that  an  assignor  has  withheld 
a  part  of  the  assigned  property  and  appropriated  it  to  the  payment  of  a  par- 
ticular creditor  will  not  invalidate  the  assignment,  since  the  title  to  the  prop- 
erty passes  to  the  assignee:  Loomia  v.  Stevxtrt,  75  Iowa,  387.  Compare  Ray 
v.  Hiller,  11  Col.  445.  For  a  failing  or  insolvent  debtor  to  prefer  one  of  hia 
creditors  is  not  necessarily  fraudulent  or  unlawful,  unless  it  is  done  by  a  vol- 
untary assignment  for  the  benefit  of  creditors,  or  within  sixty  days  prior  to 
the  making  of  such  an  assignment:  Landatier  v.  Victor,  69  Wis.  434.  Com- 
pare Orocery  Co.  v.  Records,  40  Kan.  119. 

Assignment  for  the  Benefit  of  Creditors.  —  Every  instmment  pur- 
porting to  be  a  general  assignment  for  the  benefit  of  creditors  is  governed  as 
to  its  force  and  effect  and  execution  by  the  statute  regulating  assignments 
for  the  benefit  of  creditors;  and  when  the  deed  making  such  a  general  assign- 
ment is  executed,  the  assignee  becomes  the  officer  of  the  law  to  administer 
the  trust  in  obedience  to  the  law,  regardless  of  any  direction  in  the  deed 
violative  of  its  provisions:  Fant  v.  Elsbury,  68  Tex.  1.  In  Iowa  there  is  no 
statute  depriving  a  debtor  of  the  right  of  making  a  partial  common-law  as- 
signment of  his  property  for  the  benefit  of  his  creditors:  Loomia  v.  Stewart, 
75  Iowa,  387. 

Assignment  fob  the  Benefit  of  Creditobs  —  Fraud.  — In  order  to  set 
aside  a  deed  of  assignment,  there  must  not  only  be  a  fraudulent  intent  on  the 
part  of  the  assignor,  but  also  a  participation  by  the  assignee  in  such  fraudu- 
lent intent:  Ferrai  v.  Fam*.i,  67  Md.  76;  State  v.  Adkr,  97  Mo.  413. 
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Deed  bt  Insane  Husband,  of  Homestead,  perfect  in  form,  and  executed 
by  him  and  his  wife,  is  voidable  only,  but  not  void;  and  if  the  wife  seek 
to  avoid  it,  she  must  pay  back  the  consideration  received  thereunder. 

Where  Court  Decrees  Repayment  op  Consideration  Received  under 
Deed,  upon  rescinding  a  conveyance,  it  should  order  a  sale  of  the  prop- 
erty, after  a  reasonable  time,  for  the  purpose  of  raising  the  money  found 
to  be  due. 

Suit  for  rescission.    The  opinion  states  the  case. 

W.  W.  WilJcins  and  Richard  B.  Semple,  for  the  plaintiflfs  in 
error. 

Walker,  A.  J.  March  24,  1884,  M.  M.  Ussery  and  her 
husband,  J.  G.  Ussery,  brought  suit  against  Cox  to  recover 
280  acres  of  land  alleged  to  have  been  the  homestead  of  plain- 
tiff, and  for  the  value  of  certain  personal  property  appropriated 
by  Cox.  Pending  the  suit,  the  husband  died,  and  the  widow 
married  David  Pearson.  The  suit  was  revived  in  name  of  M. 
M.  Pearson  and  her  five  minor  children,  the  heirs  of  J.  G. 
Ussery,  it  being  alleged  that  there  was  no  administration, 
and  facts  showing  no  need  of  one.  David  Pearson,  the  hus- 
band, refusing  to  join  with  his  wife  as  plaintiff,  he  was  made 
defendant. 

The  pleadings  showed  that  Ussery  and  wife  had  occupied 
the  land  as  their  homestead;  that  November  29,  1883,  while 
they  were  thus  occupying  the  land,  and  in  possession  of  a 
large  amount  of  stock  cattle,  milch  cows,  provender,  etc., 
Ussery  sold  said  land  and  personal  property  to  Cox;  that 
Ussery  at  the  time  was  of  unsound  mind,  and  that  Cox  knew 
it,  and,  taking  advantage  of  his  condition,  induced  him  to  sell 
at  a  largely  inadequate  price;  that  Mrs.  Ussery  was  coerced 
into  signing  the  deed;  that  Ussery,  dying,  left  five  children, 
all  minors,  and  plaintiffs  "  offer  to  perform  whatever  may  be 
required  of  them  in  the  premises  by  the  order  and  decree  of 
the  court,  and  here  tender  any  moneys  necessary  for  that  pur- 
pose." Prayer  that  the  said  contract  for  sale  be  rescinded, 
etc.,  and  said  deed  be  canceled  and  held  for  naught,  for  pos- 
session, rents,  damages,  etc.  Defendant,  Cox,  answered  by 
demurrer  and  special  exceptions,  general  denial,  and  that 
plaintiffs  had  received  the  proceeds  of  the  sale,  and  with  the 
money  had  purchased  another  homestead. 

The  charge  of  the  court  complained  of  is  as  follows:  "  If  J. 
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G.  Ussery  and  his  wife  had  their  homestead  upon  the  land 
described  in  the  petition,  and  if  his  wife  did  not  willingly 
sign  the  deed  and  acknowledge  the  same,  but  signed  under 
coercion  of  her  husband,  ....  and  if  defendant  knew  of 
Buch  coercion,  or  had  the  means  of  knowing  it;  and  if  you 
further  find  that  the  wife  never  abandoned  or  relinquished  her 
right  to  said  homestead, — then  you  will  find  for  the  plaintiffs 
(the  widow  and  children)  two  hundred  acres  of  said  land  so 
as  to  include  the  residence  and  other  improvements;  and  as 
to  the  remainder  of  the  property,  if  you  find  that  J.  G.  Ussery 
was  insane  (as  before  explained)  at  the  time  of  the  trade,  but 
defendant  did  not  know  of  such  insanity,  and  did  not  make 
the  purchase  to  defraud  Ussery,  then  you  will  find  for  all  the 
plaintiffs  the  remainder  of  the  land  and  the  value  of  the  per- 
gonal property,  as  before  explained,  but  that  the  defendant 
recover  the  amount  of  the  purchase-money  paid  by  him  for 
Buch  property  outside  of  the  homestead, — stating  the  amount 
in  your  verdict." 

After  some  deliberation,  the  jury  submitted  the  inquiry  to 
the  judge:  "  If  the  jury  find  that  J.  G.  Ussery  was  insane 
at  the  time  of  the  sale,  and  also  find  that  coercion  was  used 
by  the  husband  unknown  to  defendant,  will  the  jury  be  com- 
pelled to  set  aside  the  two  hundred  acres  as  a  homestead  solely 
on  the  fact  that  he  was  insane,  and  coercion  was  unknown  to 
defendant?" 

The  reply  was:  "  I  instruct  you  that  in  the  case  named,  if 
the  wife  and  children  received  the  benefit  of  the  money  real- 
ized from  the  sale  of  the  homestead,  you  cannot  find  the 
homestead  for  them,  but  should  make  your  finding  under  the 
general  charge;  but  if  she  or  the  children  did  not  receive 
the  benefit  of  such  purchase-money,  then  you  should  find  for 
them  a  homestead  in  the  case  named." 

The  verdict  was:  "That  J.  G.  Ussery,  at  the  time  he  made 
the  deed  to  defendant  and  transferred  the  personal  property 
to  him,  was  insane,  so  that  he  was  not  competent  to  contract 
at  that  time;  that  defendant.  Cox,  bought  the  land  and  per- 
sonal property  in  good  faith,  without  knowing  of  such  in- 
Banity,  and  paid  the  purchase-money  of  the  same.  We  find  a 
verdict  for  plaintiffs  for  the  land  described  in  the  petition,  and, 
in  addition,  $799.78  as  cash  value  for  the  personal  property. 
We  find  for  defendant  two  thousand  five  hundred  dollars,  the 
amount  of  ptirchase-money  paid  by  him  for  the  land  and 
personal  property." 
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Upon  this  verdict,  a  decree  was  rendered  that  plaintiff 
recover  the  land,  and  have  writ  of  possession,  provided  that 
at  any  time  within  six  months  from  this  date  (August  20, 
1886)  plaintiffs  pay  to  the  clerk  of  the  court,  for  use  of  defend- 
ant, Cox,  the  sum  of  $1,700.22,  being  the  difference  between 
the  amount  found  for  plaintiffs  and  the  amount  paid  by  Cox 
for  the  land;  upon  failure,  plaintiffs  to  be  barred  from  hav- 
ij.g  writ  of  possession,  and  title  to  rest  absolutely  in  the  de- 
fendant. 

It  is  evident  that  the  verdict  was  in  response  to  the  charge 
last  given,  and  at  the  request  of  the  jury,  and  that,  taken  in 
connection  with  the  charge,  it  is  a  finding  that  the  plaintiffs 
had  received  the  benefits  of  the  money  received  from  the  sale 
of  the  homestead.  This  was  not  without  testimony  nor  plead- 
ings. The  defendant  had  in  his  answer  pleaded  that  with  the 
purchase-money  the  deceased  had  provided  for  the  plaintiffs 
a  new  homestead.  The  testimony  showed  a  purchase  by  the 
deceased  of  a  town  lot  in  Sherman  at  eight  hundred  dollars, 
and  five  hundred  dollars  expense  in  placing  a  house  thereon, 
with  the  further  outlay  of  money  for  furniture;  that  the  de- 
ceased had  given  his  wife  seven  hundred  dollars  in  money, 
and  at  his  death  she  had  received  the  further  sum  of  three 
hundred  dollars  from  a  bank  deposit.  The  receipt  of  these 
benefits  having  been  shown,  the  effect  of  it,  whatever  it  may 
be,  would  be  the  same,  whatever  disposition  may  have  been 
made  of  them,  whether  on  hand  to  be  paid  on  the  equities  of 
the  defendant,  or  if  spent,  it  was  through  no  fault  of  defendant. 

In  finding  that  the  plaintiff  had  received  the  money  equiva- 
lent to  the  homestead,  following  the  instruction,  they  ignored 
the  claim  of  homestead  rights  asserted  by  the  plaintiff;  and 
this  finding,  without  distinction  between  the  homestead  and 
the  other  property,  is  the  only  complaint  against  the  verdict. 

If  this  issue  and  verdict  did  no  injustice  to  the  plaintiffs, 
then  the  verdict  as  rendered  should  be  sustained,  whatever 
irregularities  may  appear  in  the  record. 

The  court  had  charged  that  if  the  homestead  had  not  been 
abandoned  or  relinquished,  then,  upon  insanity  being  found  as 
a  fact,  the  homestead  rights  were  intact,  and  that  the  home- 
stead of  two  hundred  acres,  with  improvements,  should  be 
found  for  the  plaintiffs;  but  as  to  the  other  land  and  the  per- 
sonal property,  while  plaintiffs  could  recover  it,  they  should 
refund  to  Cox  his  money  paid  for  it.  This  is  th^  theory  of  the 
rights  of  the  plaintiff  insisted  on  in  the  appeal. 


June,  1888.]  Pearson  v.  Cox.  743 

In  avoiding  a  deed  for  property  other  than  the  homestead, 
at  suit  of  the  heirs  of  the  maker,  and  against  a  purchaser  in- 
nocent of  the  fact  of  the  insanity  of  the  maker,  and  without 
fraud,  the  decree  would  provide  for  repayment  of  the  money 
paid  by  such  innocent  party.  This  is  the  inflexible  rule.  He 
that  seeks  equity  must  do  equity.  The  exception,  if  it  be  one, 
:Anst  arise  from  the  nature  of  the  homestead  claimed,  or  rather, 
from  the  laws  protecting  it  to  the  family,  and  from  the  sup- 
posed improvidence  of  the  husband. 

If  while  the  husband  is  insane  the  wife  cannot  dispose  of 
the  community  property  by  her  independent  act,  it  is  urged 
by  appellants  that  her  act  is  not  aided  by  the  concurrent  act 
of  the  lunatic  husband,  and  that  as  a  consequence,  as  to  the 
homestead,  the  conveyance  to  Cox  was  a  nullity,  and  that  from 
it  no  equities  could  arise.  It  is  also  urged  by  appellants  that 
such  is  the  logical  deduction  froin  the  cases  of  Heidenheimer 
V.  Thomas,  63  Tex.  287,  and  Berry  v.  Donley,  26  Id.  746.  In 
Heidenheimer  v.  Thomas,  supra,  there  were  no  equities  to  adjust 
upon  the  rescission,  the  deed  having  been  obtained  for  an  ante- 
cedent debt.  In  Berry  v.  Donley,  supra,  the  certificate  of  the 
privy  acknowledgment  was  wanting  in  material  parts,  and 
the  wife  was  not  bound  by  it.  The  deed,  as  to  her,  had  no 
effect,  was  a  nullity,  and  a  decree  rescinding  it  was  not  neces- 
sary. 

Our  courts  have  held  that  "  the  deed  of  an  insane  person  is 
not  void,  but  only  voidable":  Elston  v.  Jasper,  45  Tex.  413. 
"A  contract  is  void  when  it  is  without  any  legal  effect;  void- 
able, when  it  has  some  effect,  but  is  liable  to  be  made  void  by 
one  of  the  parties,  or  by  a  third  person":  Bishop  on  Contracts, 
sec.  611.  As  the  deed  to  Cox  was  perfect  in  form, — executed 
by  both  parties,  with  the  privy  acknowledgment  of  the  wife,  — 
the  title  in  him  would  be  good  unless  avoided  by  the  parties, 
or  by  judicial  process.  The  defect  was  from  no  act,  omission, 
or  incapacity  of  the  wife,  but  it  arose  when  the  insanity  of  the 
husband  was  established  in  the  suit  to  avoid  the  contract. 
To  rescind  a  contract,  which  is  but  another  term  for  avoiding 
it,  the  rule  is,  "  that  the  one  proceeding  to  rescind  must  either 
give  back  or  offer  to  return  whatever  of  value  was  received 
under  the  contract":  Bishop  on  Contracts,  sec.  679.  This 
rule  is  recognized  by  appellants  in  the  petition,  as  it  asks  that 
the  contract  be  rescinded, — offering  to  do  and  to  pay  what  the 
court,  on  hearing,  should  order. 

The  widow,  as  such,  as  to  the  homestead,  had  nothing  in 


744  Pearson  v.  Cox.  [Texas, 

law  to  complain  of.  She  had  duly  acknowledged  the  deed  for 
it;  she  had  little  equity,  for  she  and  her  children  had  received 
the  benefits  of  the  sale.  As  legal  representatives  of  the  de- 
ceased, they  were  entitled  to  insist  upon  their  right  to  reclaim 
the  land.  This  right  must  be  exercised  subject  to  the  equities 
of  the  transaction;  yet  it  exists,  regardless  of  the  fairness  of 
the  sale  or  of  the  adequacy  or  inadequacy  of  the  price  received. 
The  equities  of  the  purchaser  demand  that  compensation  be 
made  him  as  well  for  the  homestead  as  for  the  other  property. 
The  right  to  compensation  as  against  the  entire  tract,  as  de- 
termined in  the  decree,  was  only  an  application  of  the  ordi- 
nary rules  followed  in  proceedings  for  rescission  of  contracts. 
This  does  no  wrong  to  the  complainants,  for  they  have  the 
price,  to  be  returned;  it  restores  to  Cox  his  money  when  he 
loses  the  land. 

We  conclude,  therefore,  that  in  avoiding  the  contract  with 
Cox,  he  was  entitled  to  have  his  money,  as  well  for  the  home- 
stead as  for  the  other  property.  The  verdict,  therefore,  worked 
no  injustice  to  appellants.  The  decree,  however,  should  have 
ordered  sale  of  the  land  upon  failure  to  pay  the  $1,700.22  into 
court. 

The  judgment  below  is  reversed,  and  is  here  rendered  as 
below,  save  that  if  plaintiflFs  fail  within  six  months  to  deposit 
said  sum  with  the  clerk  for  benefit  of  defendant,  then  order  of 
Bale  issue  for  the  sale  of  said  land  to  satisfy  said  judgment 
and  costs  of  sale.  

Iksank  Persons  —  Dbeds.  — Deeds  by  insane  persons  as  grantors  are  void- 
able, not  void:  Riggan  V.  Oreen,  80  N.  0.  236;  30  Am.  Rep.  77;  Uaton  v. 
Eaton,  37  N.  J.  L.  108;  18  Am.  Rep.  716;  Hovey  v.  Hobaon,  63  Me.  451;  89 
Am.  Dec.  705;  Hovey  v.  CJiase,  52  Me.  304;  83  Am.  Dec.  514;  AlUs  v.  Bil- 
lings,  6  Met.  415;  39  Am.  Dec.  744.  Where  a  conveyance  ia  made  by  an  in- 
sane grantor  prior  to  his  being  adjudged  insane,  for  a  fair  and  reasonable 
consideration,  the  grantee  being  ignorant  of  the  grantor's  insanity,  and  hav- 
ing taken  no  undue  advantage  of  him,  the  coaveyance  cannot  be  avoided 
unless  the  consideration  has  been  returned,  or  an  offer  made  to  return  it: 
Cribben  v.  Maxwell,  34  Kan.  8;  55  Am.  Rep.  233.  An  insane  grantor  whose 
condition  of  mind  was  known  to  the  grantee,  and  who  has  not  ratified  the 
conveyance  at  sane  intervals,  may  avoid  the  conveyance  without  restitution, 
or  an  offer  to  do  so:  Crawford  v.  Scovell,  94  Pa.  St.  48;  39  Am.  Rep.  766; 
note  to  Oibaon  v.  Soper,  66  Am.  Deo.  421. 


Nov.  1887.]  Aycock  v.  Kimbbough.  746 

AtOOOK   V,    KlMBEOUGH. 

[71  Texas,  330.] 
Pabol  PAmrrnoN  oi  Lakds  among  Joint  Tenants  ob  Tenants  in  C!om- 

MON  is  not  within  either  the  statute  of  frauds  or  the  statute  regulating 

the  transfer  of  the  real  estate  of  married  women. 
Paktt  Failino  to  Show  Ant  Interest  in  Lands  PARTinoNED  cannot 

Complain  of  any  error  in  the  proceedings  by  which  such  lands  are  paur- 

titioned. 
Parol  Partition  is  not  Abtectkd  by  Registration  Laws,   and  after 

such  partition  is  made,  the  levy  of  an  execution  upon  lands  allotted  to 

others  than  the  defendant  in  execution  will  not  afifect  the  rights  of  those 

to  whom  the  partition  was  made. 
District  Courts  have  Authoritt,  in  Civil  Cases,  to  Set  Aside   At.t, 

Orders,  judgments,  and  decrees  of  the  term;  and  the  setting  aside  of 

such  orders,  judgments,  and  decrees  cannot  estop  the  parties  thereto 

from  again  litigating  the  questions  involved. 

Suit  for  injunction  and  partition.  Henry  Morris  died  in- 
testate in  August,  1877,  leaving  as  his  heirs  Mrs.  Perkins, 
Mrs.  Price,  and  Mrs.  Kimbrough,  all  married,  and  two  sons, 
A.  P.  and  J.  R.  Morris.  The  deceased  left  two  town  lots,  upon 
one  of  which  he  had  his  homestead,  and  one  hundred  acres  of 
land  in  the  country.  In  November,  1873,  appellant  recovered 
a  judgment  against  A.  P.  Morris,  under  which  an  execution 
was  issued  and  levied  on  November  20,  1878,  on  the  interest 
of  A.  P.  Morris  in  said  one  hundred  acres  of  land.  Suit  was 
filed  by  Mrs.  Perkins,  Mrs.  Price,  and  Mrs.  Kimbrough,  joined 
by  their  husbands,  against  the  sheriflf,  the  Aycocks,  and  A.  P. 
Morris.  The  plaintiffs,  claiming  to  be  sole  owners  of  the  land, 
prayed  that  the  sale  of  the  land  be  enjoined,  and  that  they  be 
quieted  in  their  title.  A  temporary  injunction  was  granted, 
but  was  afterwards  dissolved,  and  the  land  was  sold  under 
said  execution  to  Aycock,  who  took  a  deed  for  the  benefit  of 
his  wife  to  one  undivided  one-fourth  interest  in  the  land. 
Aycock  and  wife  then  filed  a  cross-bill  in  said  injunction 
suit,  setting  up  their  title,  and  praying  for  a  partition  and  to 
be  quieted  in  their  title.  In  January  term,  1885,  judgment 
was  rendered  giving  Aycock  and  wife  one  undivided  one- 
fourth  interest  in  the  land,  and  appointing  a  commissioner  to 
divide  it.  On  the  next  day,  attorneys  appeared,  for  the  first 
time,  for  A.  P.  Morris,  and  moved  in  his  behalf  to  set  aside 
the  judgment.  The  court,  which  had  not  adjourned  for  the 
term,  granted  the  motion.  At  the  July  term  following,  a 
second  trial  resulted  in  a  judgment  for  the  appellees,  quieting 
them  in  their  title  and  possession.     The  court  found  the  fol- 
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lowing  special  issues  of  fact:  1.  That  A.  P.  Morris  had  been  a 
married  man  and  the  head  of  a  family  since  1867,  and  had 
resided  on  the  lot  described  in  his  answer  before  1877,  and 
continued  to  reside  thereon  with  his  family  until  1880,  when 
he  sold  it.  2.  Soon  after  the  death  of  Henry  Morris,  in  1877, 
it  was  verbally  agreed  among  the  heirs  of  Henry  Morris  that 
A.  P.  Morris  should  have  the  house  and  lot  described  in  his 
answer,  being  an  acre  of  land  in  Marlin,  that  Mrs.  Kimbrough, 
Mrs.  Perkins,  and  J.  R.  Morris  should  have  the  one  hundred 
acres  of  land,  and  Mrs.  Price  the  other  town  lot.  4.  That  on 
October  9,  1879,  persons  selected  by  the  parties  partitioned 
said  property  in  writing,  as  had  been  before  verbally  agreed 
upon.  5.  That  each  claimed  the  land  as  agreed  on  from  the 
date  of  the  parol  partition.  6.  Mrs.  Kimbrough  and  Mrs. 
Perkins  have  been  all  the  time  married  women.  8.  That  on 
the  18th  of  December,  1877,  the  heirs  of  Henry  Morris  con- 
veyed said  one-hundred-acre  tract  to  J.  R.  Morris,  and  the 
same  day  J.  R.  Morris  executed  to  W.  H.  Kimbrough  a 
power  of  attorney  to  sell  said  land,  and  divide  the  proceeds 
equally  between  A.  P.  Morris,  and  Mrs.  Kimbrough,  Mrs.  Per- 
kins, and  Mrs.  Price;  the  deed  and  power  being  duly  re- 
corded a  few  days  after  execution.  9.  That  the  persons  who 
made  the  written  partition  of  Henry  Morris's  estate  in  1879 
charged  A.  P.  Morris  two  hundred  dollars  for  rent  of  the 
house  allotted  to  him.  10.  That  Kimbrough,  in  1883,  sold 
the  one  hundred  acres  of  land  under  the  power  of  attorney, 
and  the  proceeds,  as  far  as  collected,  have  been  paid  to  Mrs. 
Kimbrough,  Mrs.  Perkins,  and  J.  R.  Morris.  None  have  been 
paid  to  A.  P.  Morris.  11.  That  the  judgment  rendered  at  the 
January  term  in  favor  of  Aycock  and  wife  was  set  aside,  on 
the  motion  of  A.  P.  Morris,  at  the  same  term  of  the  court,  and 
that  he  had  filed  no  pleading  in  the  cause  until  after  the  ren- 
dition of  said  judgment.  12.  The  verbal  partition  was  valid, 
and  the  land  not  subject  to  the  execution. 

Emma  Aycock  and  B.  L.  Aycock,  pro  se. 

Goodrich  and  Clarkson,  for  the  appellees. 

Maltbie,  J.  It  is  insisted  that  the  court  erred  in  not  sus- 
taining Aycock's  general  demurrer  to  the  defendant  A.  P. 
Morris's  answer, —  said  answer  asserting  that  the  one  hundred 
acres  of  land  had  been  allotted  to  Mrs.  Perkins,  Kimbrough, 
and  Price  in  a  parol  partition  of  George  Morris's  estate  among 
his  heirs  in  the  year  1877,  the  two  former  being  married 
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women.  It  has  been  long  settled  that  a  parol  partition  of 
lands  among  joint  owners  or  tenants  in  common  is  not  within 
the  statute  of  frauds:  Houston  y.  Sneed,  15  Tex.  309;  George 
V.  Thomas,  16  Id.  89;  68  Am.  Dec.  612;  Stuart  v.  Baker,  17 
Tex.  419.  That  some  of  the  parties  to  the  petition  are  mar- 
ried women  is  not  believed  to  be  a  valid  objection  to  such  par- 
tition, or  at  all  events,  that  it  would  not  be  void  and  subject  to 
a  collateral  attack  on  that  account.  Married  women,  it  is 
true,  can  only  convey  their  real  estate  in  the  way  pointed  out 
by  the  statute;  but  a  partition  of  lands  is  neither  within  the 
statute  of  frauds  nor  the  statute  regulating  the  transfer  of  real 
estate  of  a  married  women, —  a  parol  partition  being  a  division, 
but  in  no  sense  a  conveyance,  of  lands,  and  only  vesting  the 
equitable  title  of  the  respective  shares  in  the  tenants  to  whom 
allotted;  the  legal  title  remaining  as  before  the  partition,  but 
held  in  trust  for  the  benefit  of  those  holding  the  equitable  in- 
terest. There  was  no  error  in  overruling  the  demurrer.  It  is 
claimed  that  there  was  error  in  the  judgment  of  the  court  par- 
titioning the  lands  belonging  to  George  Morris's  estate  among 
his  heirs,  on  account  of  the  contradictory  allegations  in  the 
petition  of  plaintiffs  and  the  answer  of  the  defendant  A.  P. 
Morris,  —  the  petition  alleging  a  partition  by  mutual  deeds  in 
1878,  and  the  answer  alleging  a  parol  partition  in  1877.  It 
not  being  apparent  that  said  decree,  if  erroneous,  could  aflfect 
appellants,  —  it  having  been  determined  in  this  suit  that  they 
had  no  interest  in  the  land  partitioned, —  we  are  of  opinion 
that  they  cannot  be  heard  to  complain. 

It  is  next  asserted  that  the  court  erred  in  not  finding  that 
the  suit,  as  against  appellants,  was  collusive  and  fraudulent, 
and  brought  and  conducted  to  defeat  the  collection  of  their 
debt.  If  there  was  a  parol  partition  of  the  land  in  the  year 
1877,  in  which  the  one-hundred-acre  tract  was  allotted  to  the 
sisters  of  A.  P.  Morris,  said  partition  being  prior  to  the  levy  of 
appellants'  execution  on  the  twentieth  day  of  November,  1878, 
their  title,  being  equitable,  and  not  within  the  operation  of  the 
registration  laws,  was  not  subject  to  levy  and  sale  under  ap- 
pellants' execution;  and  there  could  be  no  fraud  in  resisting 
appellants'  attempt  to  subject  their  land  to  the  payment  of 
A.  P.  Morris's  debt.  The  court  found  that  the  partition  was 
made  in  1877,  as  claimed,  and  that  there  was  a  written  par- 
tition in  1879  confirming  the  verbal  partition,  which  the  court 
in  this  case  again  approved  and  confirmed;  and  there  being 
BuflQcient  evidence  to  authorize  the  finding,  though  there  may 
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have  also  been  circumstances  calculated  to  throw  suspicion 
upon  some  of  the  evidence  upon  which  the  finding  was  predi- 
cated, under  repeated  decisions  of  the  supreme  court  the  find- 
ing will  not  be  disturbed,  there  being  nothing  in  the  record 
inconsistent  with  its  truth. 

The  last  complaint  is,  that  "the  court  erred  in  not  holding 
the  defendant  A.  P.  Morris  and  the  plaintifiFs  estopped  by  the 
judgment  rendered  at  the  January  term,  1885,  against  the 
plaintiffs  and  in  favor  of  appellants,  plaintiffs  having  aban- 
doned the  suit  before  the  rendition  of  said  judgment,  and  the 
judgment  having  been  set  aside  solely  on  the  motion  of  A.  P. 
Morris,  he  never  having  before  that  time  appeared  in  the  case, 
and  the  attorneys  that  had  before  that  time  represented  the 
plaintiffs  then  appearing  for  A.  P.  Morris;  and  that  A.  P.  Mor- 
ris, having  been  silent  for  six  years,  should  not  then  be  per- 
mitted to  come  into  court  and  reopen  the  case  upon  a  new 
issue."  It  was  no  doubt  a  very  great  irregularity  for  the  court 
to  permit  A.  P.  Morris  to  appear  under  the  circumstances  of 
the  case,  and  favorably  entertain  his  motion  for  a  new  trial. 
Why  it  was  done  the  record  fails  to  disclose.  But  it  is  un- 
doubtedly the  law  in  Texas  that  district  courts  in  civil  matters 
have  authority  to  set  aside  all  orders,  judgments,  and  decrees 
of  the  term,  when  made  either  with  or  without  a  motion. 

Having  this  complete  authority  over  its  records,  the  setting' 
aside  judgments  or  the  granting  of  new  trials,  whether  right- 
fully or  not,  cannot  estop  the  parties  thereto  from  again  liti- 
gating the  question  involved,  nor  could  the  action  of  the  court 
in  an  appeal  be  held  to  be  error,  as  no  judgment  can  be  ap- 
pealed from  unless  it  is  final. 

There  being  no  error  in  the  record  of  which  appellants  can 
complain,  we  are  of  opinion  that  the  judgment  should  be  af- 
firmed. 


Parol  PAaTmoN.  — Parol  petition,  followed  by  exclusive  possession  and 
acts  of  ownership  by  co-tenants,  is  binding  upon  them  and  their  heirs:  Nave 
V.  Smith,  95  Mo.  596;  6  Am.  St.  Rep.  79;  Wood  v.  Fleet,  36  N.  Y.  499;  93 
Am.  Dec.  528,  and  note;  Tamlinv.  Hilyard,  43  111.  300;  92  Am.  Dec.  118, 
and  monographic  note  thereto  on  the  subject  of  parol  partition;  Lynch  v. 
Baxter,  4  Tex.  431;  51  Am.  Dec.  735;  Brown  v.  Wheeler,  17  Coun.  345;  44 
Am.  Dec.  550;  Ryerss  v.  Wheeler,  25  Wend.  434;  37  Am.  Dec.  243;  Calhoun 
V.  Hays,  8  Watts  &  S.  127;  42  Am.  Dec.  275;  McMahanv.  McMahan,  13  Pa. 
St.  376;  53  Am.  Dec.  481;  Hardy  v.  Summers,  10  Gill  &  J.  316;  32  Am.  Dec. 
167;  Bryan  v.  Stump,  8  Gratt.  241 ;  56  Am.  Dec.  139.  Parol  partition  may 
"be  valid,  notwithstanding  the  statute  of  frauds:  Haughabaugh  v.  Horvard,  3 
Brev.  97;  5  Am.  Dec.  548;  Ehert  v.  Wood,   1  Bmn.  216;  2  Am.  Dec.  436; 


Oct.  1888.]     Missouri  Pacific  R'y  Co.  v.  McElyea.         749 

contra.  Porter  y.  PerJdns,  5  Mass.  233;  4  Am.  Dec.  52.  A  parol  partition  of 
land  ia  vaUd  when  a  wife,  having  an  interest  in  the  land,  gave  her  consent  in 
a  written  iustmment,  joined  by  her  husband,  to  a  partition  thereof,  accepted 
the  land  allotted  to  her,  and  clesirly  manifested  by  her  acts  an  intention  not 
to  avoid  the  partition;  and  the  fact  that  the  written  instrument  was  not 
signed  in  the  manner  regulating  the  conveyance  of  the  property  of  married 
women  was  immaterial:  Wardlow  v.  Miller,  69  Tex.  395.  Where  there  is  a 
parol  agreement  by  tenants  in  common  for  partition,  which  is  so  far  carried 
into  e£fect  that  the  parties  take  possession  of  the  several  shares  allotted  to 
them,  or  that  one  of  the  parties,  with  the  knowledge  and  consent  of  the 
other,  goes  into  exclusive  possession  of  the  share  set  off  to  him,  making 
thereon  valuable  improvements,  such  partition  is  valid  and  enforceable  nnles» 
infected  with  fraud:  Bruce  v.  Osgood,  113  Ind.  360. 


MissouEi  Pacific  Eailway  Co.  v.  McElyea. 

171  Tbxas,  S86.1 

Failurb  to  Give  Stbictly  Corrbct  Charge  to  Jukt  i3  not  Ground  vob 
RsvEBSAL  of  a  judgment,  where  the  court  has  already  presented  to  the 
jury  the  law  of  the  case,  clearly  and  fully,  upon  all  the  points  to  which 
the  refused  charge  relates. 

Railway  Company  cannot  Relibvb  Itself  from  Liability  for  Injury 
to  Employee,  resulting  from  a  failure  on  its  part,  through  its  agents, 
actually  to  use  such  care  for  the  safety  of  employees  as  the  law  makes 
it  necessary  for  such  a  master  to  use,  by  making  and  enforcing  regula- 
tions, unless  the  regulations  be  such,  and  their  enforcement  so  complete^ 
as  to  result  in  the  actual  use  of  due  care. 

Railway  Company  is  Liable  to  Employee  Who  Suffers  Injdtry  from  the 
failure  of  its  agents,  authorized  to  do  what  it  is  bound  to  do  to  avoid 
liability,  to  perform  their  duty,  although  it  make  regulations  requiring 
the  most  rigid  and  frequent  inspections  of  its  machinery,  road-bed,  and 
equipments,  and  the  most  prompt  and  complete  repair  of  any  ascer- 
tained defect,  and,  for  the  failure  of  its  agents  to  comply  with  any  of 
these  regulations,  make  and  enforce  an  absolute  rule  that  a  failure  to 
rigidly  comply  therewith  will  be  followed  by  the  immediate  discharge 
of  the  delinquent  and  forfeiture  of  wages  earned,  or  other  penalty. 

Action  for  personal  injuries.    The  opinion  states  the  case. 

John  Young  Ooochy  for  the  appellant. 

W.  Q.  Reeves,  for  the  appellee. 

Stayton,  C.  J.  The  appellee  was  a  "section-boss"  in  the 
employment  of  the  appellant  company,  and  with  the  men 
under  his  control  was  being  transported  on  an  engine  and 
tender  from  the  section-house  to  a  place  on  the  road  at  which 
a  wreck  had  occurred,  when  the  engine  and  tender  were  de- 
railed and  the  appellee  thereby  seriously  injured. 
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The  evidence  tends  to  show  that  the  derailment  was  caused 
by  a  brake-shoe  falling  from  the  brake-beam  just  in  advance 
of  a  car-wheel,  which  was  thereby  forced  from  the  track.  The 
evidence  further  tends  to  show  that  had  the  brake-shoe  been 
properly  fastened  it  could  not  have  fallen,  and  that  its  fasten- 
ing is  so  made  as  to  render  any  defect  therein  easily  observed. 
It  is  claimed  that  the  engine  and  tepder  were  inspected  but  a 
short  time  before  the  accident,  and  that  they  were  both  then 
in  good  order;  but  there  is  evidence  showing  that  on  that  in- 
spection, machinery,  constantly  in  sight  of  the  engineer  who 
made  the  inspection,  was  not  seen  by  him  to  be  out  of  order, 
though  a  material  part  of  it  was  missing. 

There  was  other  evidence  introduced  tending  to  show  that 
the  engine  was  otherwise  out  of  order,  and  was  considered 
dangerous,  and  that  it  had  left  the  track  on  several  occasions 
but  a  short  time  before. 

It  is  urged  that  the  evidence  was  not  suflficient  to  sustain 
the  verdict.  There  was  much  evidence,  consisting  mainly  of 
statements  that  the  engine  and  tender  were  in  good  order,  and 
that  they  were  frequently  inspected,  but  all  this  was  for  the 
consideration  of  the  jury;  and,  in  view  of  the  direct  proof  of 
defects  such  as  caused  the  accident,  and  of  the  patent  char- 
acter of  the  defect  proved,  we  cannot  say  that  the  conclusion 
of  the  jury  is  not  well  sustained  by  the  evidence,  involving  as 
it  does  the  declarations  that  the  machinery  was  defective,  that 
the  accident  resulted  from  the  defect,  and  that  the  exercise  of 
that  care  required  of  the  appellant  for  the  safety  of  its  em- 
ployees would  have  prevented  the  accident. 

It  is  urged  that  the  court  erred  in  refusing  to  give  a  charge 
asked  by  the  appellant.  The  charge  requested  was  as  fol- 
lows:— 

"  The  defendant  was  under  obligation  to  the  plaintiff  to  use 
reasonable  care  to  provide  and  maintain  in  proper  condition  a 
safe  and  suitable  engine,  road-bed,  and  other  appointments, 
and  is  liable  to  him  for  an  injury  resulting  from  defects  which 
were  known  to  the  company,  or  which  were  discoverable  by 
reasonable  care.  But  if  the  company  exercised  reasonable 
care  by  making  and  enforcing  suitable  regulations  which 
would  ordinarily  keep  the  machinery,  road-bed,  and  appoint- 
ments in  safe  and  proper  condition,  it  is  not  liable  for  an  in- 
jury resulting  from  defects  in  either.  It  does  not  warrant 
their  completeness,  nor  warrant  against  defects,  but  it  is  bound 
to  use  only  reasonable  efforts  to  try  to  discover  and  repair 
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defects.     If  it  does  this,  it  is  not  liable  for  a  failure  to  discover 
or  repair  an  unknown  defect." 

The  court  below  very  carefully  and  correctly  instructed  the 
jury  as  to  the  degree  of  care  necessary  to  be  used  by  railway 
companies  in  the  conduct  of  their  business,  and  then  pro- 
ceeded to  charge  the  jury  as  follows:  "If  you  find,  from  the 
evidence,  that  the  engine  or  tender,  or  both,  upon  which  the 
plaintiff  was  riding  when  hurt,  was  out  of  repair  and  defective, 
and  that  such  condition  resulted  from  a  failure  of  the  defend- 
ant to  use  the  care  hereinbefore  defined  as  incumbent  upon 
it,  or  that  it  was  such  that  the  defendant,  by  the  exercise  of 
proper  care,  ought  to  have  discovered  and  remedied  it;  and 
that,  as  the  proximate  result  of  the  defective  condition  of  the 
engine  and  tender,  or  either  of  them,  plaintiff  sustained  the 
injuries  of  which  he  complains, — then  plaintiff  is  entitled  to 
recover;  but  if  neither  the  engine  nor  tender  was  defective, 
then  plaintiff  cannot  recover,  though  they  may  have  run  off 
the  track  and  hurt  him;  and,  again,  if  the  engine  or  tender, 
or  both,  were  defective,  but  if  such  defect  was  not  the  result 
of  a  want  of  proper  care  on  the  part  of  defendant,  and  if  it  was 
not  such  as  the  exercise  of  proper  care  by  defendant  would 
have  discovered  and  remedied,  then,  also,  defendant  would  not 
be  liable." 

The  charge  of  the  court  presented  the  law  of  the  case  clearly 
and  fully  upon  all  the  points  to  which  the  refused  charge  re- 
lated, and  if  it  had  been  strictly  correct,  the  failure  to  give  it 
would  not  be  ground  for  reversal.  The  charge  asked,  however, 
would  have  relieved  the  appellant  from  liability  if  it  exercised 
reasonable  care  in  a  named  particular,  i.  e.,  in  making  and 
enforcing  regulations  which  would  ordinarily  keep  the  machin- 
ery, road-bed,  and  appointments  in  safe  and  proper  condition. 
A  railway  company  cannot  relieve  itself  from  liability  for  an 
injury  to  an  employee  resulting  from  a  failure  on  its  part, 
through  its  agents,  actually  to  use  such  care  for  the  safety  of 
employees  as  the  law  makes  it  necessary  for  such  a  master  to 
use  by  making  and  enforcing  regulations,  unless  the  regula- 
tions be  such  and  their  enforcement  so  complete  as  to  result  in 
the  actual  use  of  due  care. 

Such  a  master  may  make  Tules  and  regulations  for  the  con- 
duct of  its  business  and  agents,  who  are  in  law  deemed  its 
representatives,  as  will  ordinarily  secure  faithful  service  for 
such  agents,  and  yet  be  responsible  to  an  employee  for  injury 
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reBulting  from  a  failure  of  such  agent  actually  to  use  the  care 
the  law  requires  of  the  master. 

It  may  make  regulations  requiring  the  most  rigid  and  fre- 
quent inspections  of  its  machinery,  road-bed,  and  equipments, 
and  the  most  prompt  and  complete  repair  of  any  ascertained 
defect,  and  for  a  failure  of  its  agents  to  comply  with  such  reg- 
ulations, may  make  and  enforce  an  absolute  rule  that  a  failure 
rigidly  to  comply  with  any  of  these  regulations  will  be  followed 
by  the  immediate  discharge  of  the  delinquent  and  forfeiture 
of  wages  earned,  or  other  penalty,  and  these  regulations  may 
be  sufficient,  if  rigidly  enforced,  to  secure  ordinarily  a  faithful 
performance  of  duty;  but  if,  notwithstanding  such  regulations 
and  their  enforcement,  the  agent,  authorized  to  do  what  the 
master  must  do  to  avoid  liability,  fails  to  discharge  his  duty, 
then  the  master  is  liable  to  an  employee  who  suffers  injury 
through  such  neglect. 

The  court  did  not  err  in  refusing  to  give  the  charge  re- 
quested. 

There  is  no  error  in  the  proceeding  that  led  to  the  judgment, 
and  it  will  be  affirmed. 


Refusal  ot  iKSTRUonoNH.  —  Where  instractions  already  given  cover  the 
entire  case,  and  properly  submit  the  law  of  the  case  to  the  jury,  it  is  not  er- 
ror to  refuse  to  give  others,  though  they  may  state  the  law  correctly:  ViV' 
ginia  M.  R.  R.  Co.  v.  White,  84  Va.  498;  fost,  p.  000. 

Master  and  Servant  —  Negliqence  to  Servant.  —  Where  an  engineer 
on  a  railway  train  was  killed  by  an  explosion  of  the  locomotive,  resulting 
from  its  unsafe  condition  and  want  of  repairs,  the  railway  company  was  liable, 
although  it  employed  competent  superintendent  of  repairs  and  master-me- 
chanics, and  made  proper  regulations,  and  the  negligence  was  not  his,  but 
that  of  the  mechanics  directed  to  do  the  repairing:  Fuller  v.  Jewett,  80  N.  Y. 
46;  36  Am.  Rep.  575. 

Master  and  Servant  —  Rules  and  Regulations.  —  It  is  the  duty  of 
the  master  to  use  diligence  and  care,  not  only  in  furnishing  the  machinery, 
which  must  be  reasonably  safe,  and  skillful  employees,  but  also  in  making 
and  promulgating  rules,  which,  if  faithfully  observed,  will  give  reasonable 
protection  to  all  the  servants:  BushJby  v.  New  York  etc.  R.  R.  Co.,  107  N.  Y. 
874;  1  Am.  St.  Rep.  844;  Abel  v.  Delaware  etc.  Canal  Co.,  103  N.  Y.  581;  67 
Am.  Rep.  773. 

Master  and  Servant.  —  The  master  cannot  evade  his  liability  to  his  ser- 
▼ant  by  delegating  his  duty  and  its  performance  to  others:  Buahby  v.  New 
York  etc.  R.  R.  Co.,  W)7  N.  Y.  374;  1  Am.  St.  Rep.  844,  and  note  850. 
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MoIlhenny  Company  v.  Todd. 

[71  Texas,  400.1 

Assignee  for  Benefit  of  Creditoes  cannot  Divest  Himself  of  his 
Fiduciary  Character  nor  relieve  himself  of  responsibility  as  assignee 
by  abandoning  the  trust  estate,  nor  by  conveying  it  to  another. 

Statute  of  Limitations  does  not  Run  in  Favor  of  Assignee  fob  Ben- 
efit OF  Creditors  until  relieved,  removed,  or  discharged  by  order  of 
the  proper  court,  as  against  a  creditor  of  the  assignor  who  has  shown 
himself  entitled  to  the  benefits  of  the  assignment. 

Assignee  for  Benefit  of  Creditors  mat  be  Removed  by  District 
Court  in  the  exercise  of  its  general  equity  jurisdiction,  upon  the  appli- 
cation of  one  or  more  of  the  creditors.  And  the  right  to  make  applica- 
tion for  such  removal  is  not  in  any  way  dependent  upon  the  amount  of 
the  claim  dne  to  the  creditor  making  the  application. 

District  Court  has  Jurisdiction  of  Suit  to  Cobipel  Assignee  fob 
Benefit  of  Creditors  to  Account  and  to  obtain  a  judgment  estab- 
lishing the  extent  of  his  liability  to  the  trust  estate,  without  regard  to 
the  amount  claimed  by  the  party  instituting  such  suit. 

Plaintiff  will  be  Presumed,  as  against  General  Demxtbbeb,  to  have 
Filed  Statement  and  affidavit  required  by  the  statute,  where  in  his 
petition  for  the  removal  of  an  assignee  for  the  benefit  of  creditors  he 
alleges  that  he  accepted  under  the  assignment,  and  that  the  assignee 
had  made  payments  on  his  claim.  The  assignee  will  not  be  presumed  to 
have  paid  funds  of  a  trust  estate  to  one  not  entitled  to  receive  them. 

Petition  for  removal  of  assignee.  The  opinion  states  the 
case. 

Marshall,  Fulton,  and  J.  D.  Bridges,  for  the  appellant. 

No  appearance  for  appellees 

Acker,  P.  J.  There  being  no  appearance  here  for  appellees, 
we  regard  appellant's  brief  as  a  proper  presentation  of  the 
case:  Rule  40,  Supreme  Court  Rules. 

Appellant  brought  this  suit  August  31,  1886,  against  appel- 
lees G.  VV.  Todd,  Henry  H.  Todd,  Louis  Bream,  and  D.  Doole. 
The  petition  alleges  that  on  the  24th  of  August,  1880,  G.  W. 
Todd,  being  then  indebted  to  appellants  in  the  sum  of  $463.07, 
made  an  assignment  of  all  his  property,  except  such  as  was 
exempt  from  forced  sale,  for  the  benefit  of  such  of  his  credi- 
tors as  would  consent  to  accept  their  proportional  share  of  his 
estate  and  discharge  him;  that  by  the  deed  of  assignment, 
Henry  H.  Todd  and  Louis  Bream  were  appointed  assignees; 
that  the  assignees  qualified,  took  possession  of  the  estate,  and 
began  the  execution  of  the  trust;  that  the  property  belonging 
to  the  estate  of  the  value  of  about  $18,000  was  received  by  the 

assignees  Todd  and  Bream;  that  appellant  was  named  in  the 
AM.  St.  B>r..  You  X.— 48 
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list  of  creditors  attached  to  the  deed  of  assignment,  said  list 
showing  the  indebtedness  of  the  assignor  to  be  about  $10,000; 
that  the  assignees  executed  bond  as  such  in  the  sum  of  $1,000, 
with  D.  Doole  and  H.  Nicholas  as  sureties;  that  appellant 
accepted  under  the  assignment,  and  received  from  the  as- 
signees the  following  amounts,  which  were  credited  on  his 
claim:  April  11,  1881,  $18.36;  September  26,  1881,  $54;  that 
on  the  tenth  day  of  August,  1882,  Henry  H.  Todd,  as  assignee, 
conveyed  by  deed  to  G.  W.  Todd,  the  assignor,  all  of  the  real 
estate  conveyed  to  the  assignees,  together  with  all  of  the  per- 
sonal assets  belonging  to  the  assigned  estate  which  had  not 
been  collected  or  disposed  of  by  the  assignees,  which  deed  was 
afterward,  on  the  thirtieth  day  of  January,  1886,  signed  and 
acknowledged  by  the  other  assignee,  Louis  Bream;  that  this 
deed  is  fraudulent,  without  consideration,  and  void;  that  the 
assignees  have  abandoned  the  trust,  and  have  not,  since  the 
tenth  day  of  August,  1882,  exercised  any  control  over  the  as- 
sets of  the  assigned  estate;  that  the  assignees  have  never 
made  any  report  of  the  property  that  came  into  their  hands, 
nor  any  report  of  the  disposition  they  made  of  the  same;  that 
the  assignees  failed  to  distribute  the  assets  of  the  estate  among 
the  creditors  thereof;  that  of  the  personal  property  and  notes 
and  accounts  that  came  into  their  hands,  the  assignees  by 
sale  and  collections  realized  the  sum  of  twelve  thousand  dol- 
lars; that  appellant's  account  has  never  been  paid,  except  the 
credits  mentioned;  that  Nicholas,  one  of  the  sureties  on  the 
assignees'  bond,  is  a  non-resident  of  the  state,  and  is  insolvent. 

The  prayer  is  for  the  removal  of  the  assignees,  and  appoint- 
ment of  others  to  execute  the  trust,  for  the  cancellation  of  the 
deed  made  by  the  assignees  to  the  assignor;  that  the  property 
be  sold  and  the  creditors'  claims  paid,  and  in  the  event  it 
should  appear  that  the  property  of  the  estate  has  been  sold 
by  the  assignee,  and  the  proceeds  received  by  them,  then  for 
judgment  against  the  assignees  and  their  bondsmen  for  the 
amount  due  appellant  and  other  creditors  to  the  extent  of 
money  in  the  hands  of  the  assignees;  for  one  thousand  dollars 
attorney's  fee  to  be  taxed  as  cost.  And  in  the  event  the 
appellant  should  be  mistaken  in  the  relief  sought,  or  asked  for 
the  wrong  relief,  or  not  suflBcient  relief,  then  for  such  relief  as 
appellant  and  other  creditors  may  be  entitled  to. 

To  this  petition  appellees  answered  by  general  demurrer, 
special  exception  setting  up  the  statute  of  limitation,  and  ex- 
ception and  plea  to  the  jurisdiction  of  .the  court,  upon  the 
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ground  that  appellant's  claim  was  not  sufficient  in  amount  to 
give  the  court  jurisdiction, — all  of  which  were  sustained  by 
the  court,  and  judgment  entered  dismissing  the  suit. 

The  correctness  of  this  judgment  is  questioned  by  appellant, 
and  the  question  is  presented  here  by  proper  assignments  of 
error. 

The  prayer  of  the  petition  is  very  comprehensive,  and  seeks 
a  variety  of  relief.  But  relief  cannot  be  granted  upon  the 
prayer  beyond  what  is  authorized  by  the  allegations  of  the 
petition.  Under  a  prayer  like  this,  the  court  could  have 
granted  such  relief  as  the  case  made  by  the  allegations  of  the 
petition  demanded,  and  refused  to  grant  so  much  of  the  relief 
prayed  for  as  was  not  authorized  by  the  petition. 

It  is  obvious  that  the  primary  object  of  the  suit  was  the  re- 
moval of  the  assignees,  and  the  appointment  of  others  to  per- 
form the  trust  in  the  interest  of  all  creditors  who  had  accepted 
the  benefit  of  the  assignment  and  shown  themselves  entitled 
to  participate  in  the  distribution  of  the  assigned  estate.  It 
appears  from  the  allegations  of  the  petition  that  the  assignees 
were  not  only  guilty  of  the  most  flagrant  laches,  but  also 
guilty  of  willful  perversion  of  the  trust,  and  misapplication  of 
the  trust  estate. 

Upon  the  execution  of  the  deed  of  assignment,  the  title  to 
all  property  owned  by  the  assignor  not  exempt  from  forced 
sale  passed  from  the  assignor,  and  upon  the  qualification  of 
the  assignees,  it  vested  in  them  for  the  purposes  of  the  trust. 
In  accepting  the  trust,  they  assumed  to  execute  it  according 
to  the  terms  and  conditions  prescribed  by  law  governing  the 
administration  of  an  insolvent's  estate  in  the  hands  of  as- 
signee. By  the  provisions  of  that  law,  they  are  required  to 
collect  the  assets,  convert  them  into  money,  and  to  distribute 
the  money  ratably  amongst  such  creditors  of  the  assignor  as 
have,  in  compliance  with  the  requirements  of  law,  proven 
themselves  entitled  to  receive  it.  Having  done  this,  it  then 
devolves  upon  the  assignees  to  make  their  report  to  the  proper 
court  showing  assets  received  by  them,  and  the  disposition 
made  of  assets  so  received.  If  this  report  is  satisfactory  to 
the  court,  and  is  approved,  the  assignees  are  then  in  condition 
to  ask,  and  are  entitled  to  receive,  their  discharge.  They  can- 
not divest  themselves  of  their  fiduciary  character,  nor  relieve 
themselves  of  responsibility  as  assignees  by  abandoning  the 
trust  estate,  nor  by  conveying  it  to  another.  Until  they  are 
relieved  of  the  position  and  consequent  responsibilities  of  as- 
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signees  by  resignation,  removal,  or  discharge  by  order  of  the 
proper  court,  the  statute  of  limitation  does  not  run  in  their 
favor  as  against  a  creditor  of  the  assignor  who  has  shown  him- 
self entitled,  under  the  provisions  of  the  statute,  to  the  bene- 
fits of  the  assignment. 

Section  14  of  the  act  of  1879,  in  relation  to  assignments  for 
the  benefit  of  creditors  (Gen.  Laws,  60),  provides  that  "if  any 
assignee  becomes  unsuitable  to  perform  the  trust,  refuses  or 
neglects  so  to  do,  or  mismanages  the  property,  the  county 
judge  or  judge  of  the  district  court  may,  upon  the  application 
of  the  assignor  or  one  or  more  of  the  creditors,  upon  reason- 
able notice  to  all  parties  interested,  by  publication  or  other- 
wise, as  such  judge  may  direct,  remove  such  assignee,  and  in 
case  of  vacancy,  by  death  or  otherwise,  shall  appoint  another 
in  his  place,  who  shall  have  the  same  powers  and  be  subject 
to  the  same  liabilities  as  the  original  assignee." 

This  statute  expressly  gives  the  right  to  "one  or  more"  of 
the  creditors  to  make  the  application  for  the  removal  of  the 
assignee;  and  the  statute  does  not  make  the  right  in  any  way 
dependent  upon  the  amount  of  the  claim  due  to  the  creditor 
making  the  application. 

It  was  held  by  this  court,  in  Blum  v.  Wettermark,  56  Tex.  80, 
that  the  district  court,  under  its  general  equity  jurisdiction, 
has  the  power  to  remove  an  assignee  and  appoint  another  to 
execute  the  trust.  Such  proceeding  inures  to  the  benefit  of 
all  creditors  interested  in  the  assigned  estate,  and  we  are  un- 
able to  discover  any  reason  in  support  of  a  rule  of  law  that 
would  limit  the  exercise  of  this  jurisdiction  to  cases  in  which 
the  claim  of  the  creditor  making  the  application  is  for  an 
amount  within  the  jurisdiction  of  the  court,  in  suits  where 
jurisdiction  is  dependent  upon  the  amount. 

The  statute  of  limitation  was  interposed  in  behalf  of  all  of 
the  appellees,  and  was  sustained  as  to  all  of  them.  In  so  far 
as  the  suit  was  an  application  for  the  removal  of  the  assignees 
and  the  appointment  of  others,  we  have  determined  that  neither 
limitation  nor  the  plea  to  the  jurisdiction  was  available.  Under 
the  facts  stated  in  the  petition,  the  court  might  have  entered 
judgment  removing  the  assignees,  appointing  others,  and  can- 
celing the  conveyance  made  by  the  assignees  to  the  assignor, 
the  title  to  the  property  vesting  by  operation  of  law  in  the  new 
assignees.  If  the  assignees  had  had  the  right  to  convey  the 
trust  estate  to  the  assignor,  their  power  to  convey  was  joint, 
and  the  deed  by  one  of  them  could  not  operate  as  a  convey- 
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ance  of  the  title:  Hart  v.  Rust,  46  Tex.  574.  There  was,  there- 
fore, no  limitation  nor  want  of  jurisdiction  as  to  the  appellee 
G.  W.  Todd. 

In  so  far  as  it  is  sought  to  recover  judgment  against  the  as- 
signees and  the  surety  on  their  bond,  the  prayer  is  for  judg- 
ment for  the  amounts  due  all  creditors  entitled  to  distribution 
under  the  assignment  to  the  extent  of  money  withheld  or  mis- 
applied by  the  assignees.  This  judgment  is  asked  only  in  the 
event  that  it  should  appear  that  the  assignees  held  funds  which 
such  creditors  were  entitled  to  have  applied  to  the  payment  of 
their  claims.  In  this  particular,  the  purpose  of  the  suit  was 
to  compel  the  assignees  to  account,  and  to  obtain  a  judgment 
establishing  the  extent  of  their  liability  to  the  trust  estate; 
and  we  think  the  district  court  had  jurisdiction  to  hear  and 
determine  such  a  suit,  without  regard  to  the  amount  claimed 
by  appellant:  Wynne  v.  Hardware  Co.,  67  Tex.  42.  Such  a 
judgment  might  have  been  rendered  in  favor  of  appellant  for 
the  use  of  itself  and  other  creditors,  directing  that  the  pro- 
ceeds arising  therefrom  be  deposited  in  the  court,  to  be  dis- 
tributed in  compliance  with  the  terms  and  conditions  of  the 
assignment  and  the  provisions  of  the  statute.  The  equity 
jurisdiction  of  the  court  having  been  invoked  for  the  purpose 
of  compelling  the  performance  of  the  trust,  for  the  benefit  of 
all  consenting  creditors,  the  prayer  being  in  the  alternative, 
we  think  the  court  had  the  power  to  grant  the  necessary  relief, 
either  by  removing  the  original  assignees  and  appointing  oth- 
ers in  their  stead,  upon  whom  the  duty  would  then  devolve  of 
protecting  the  assets,  and  enforcing  the  rights  of  the  trust 
estate  against  the  original  assignees;  or,  by  compelling  an  ac- 
count, rendering  judgment  for  the  amount,  and  directing  the 
distribution  to  be  made  under  its  supervision  and  control. 

It  is  not  in  terms  alleged  in  the  petition  that  appellant  had 
filed  with  the  assignees  a  statement  of  the  nature  and  amount 
of  its  claim,  as  required  by  section  7  of  the  statute,  but  there 
is  no  special  exception  to  the  petition  upon  this  ground.  It  is 
alleged  in  the  petition  that  "  appellant  accepted  under  the  as- 
signment," and  that  the  assignees  made  two  payments  on  its 
claim.  As  against  a  general  demurrer,  the  presumption  must 
be  indulged  that  the  assignees  did  not  pay  the  funds  of  the 
trust  estate  to  a  person  not  entitled  to  receive  them,  and  that 
appellant  not  only  consented  to  the  assignment,  as  required 
by  section  5  of  the  statute,  but  filed  the  statement  and  affida- 
vit, as  required  by  section  7,  and  thereby  became  an  accept- 
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ing  creditor,  entitled  to  participate  in  the  distribution  of  the 
assets  of  the  estate. 

For  the  errors  indicated,  we  are  of  opinion  that  the  judg- 
ment of  the  court  below  should  be  reversed,  and  the  cause 
remanded.  _____ 

Assignments  for  the  Benkpit  of  Creditors.  —  Creditors  may  compel 
the  execution  of  the  trust  by  the  assignee:  Note  to  Oibaon  v.  Chedic,  90  Am. 
Doc.  507.  The  assignee  cannot,  after  accepting  the  conveyance,  divest  him- 
self of  the  legal  estate  by  merely  refusing  to  carry  the  trust  into  execution: 
Seal  V.  Duffy,  4  Pa.  St.  274:  45  Am.  Dec.  691j  note  to  SkipwUh  v.  Cunning' 
ham,  31  Am.  Dec.  657. 


MissouEi  Paoifio  Kailway  Companty  v.  Ivy. 

[71  Texas,  409.1 

Person  Sent  in  Charge  of  Live-stock  on  Railway  Train  is  Employee 
op  Owner  of  the  stock,  and  not  of  the  railway  company,  notwithstand- 
ing the  fact  that  by  an  agreement  indorsed  on  the  contract  under  which 
the  stock  is  carried  he  agrees  that  he  is  the  employee  of  the  company. 
The  true  relations  of  the  parties  cannot  be  changed  by  such  a  contract, 
which  is  but  a  subterfuge  upon  which  to  predicate  the  discharge  of  the 
company  from  liability  for  damages. 

LiABiLiry  of  Common  Carrier  cannot  bk  Limited  trpoN  False  or 
CoaNTERFEiTED  RELATIONS  in  a  case  where  it  cannot  be  done  in  express 
terms  and  by  a  direct  agreement. 

Person  Sent  in  Charge  of  Live-stock  on  Railway  Train  is  Passen- 
ger for  hire.  The  consideration  for  his  passage  is  to  be  found  in  the 
services  he  renders  in  caring  for  the  stock,  or  in  the  charges  made  for 
shipping  the  stock.  And  the  railway  company  owes  him  the  same 
duties  of  care  that  it  owes  to  any  other  passenger  upon  a  freight  train. 

Common  Carrier  cannot  Absolve  Himself  from  or  Limit  his  Lia- 
bility FOR  his  Own  Neolioenoe  or  the  negligence  of  his  servants. 

Railway  Company  is  Liable  for  its  Own  Negligence,  or  That  of  its 
Servants,  resulting  in  personal  injury  to  a  person  traveling  in  charge 
of  live-stock  on  its  train,  and  if  such  person  be  killed  through  such  negli- 
gence, it  will  be  liable  to  his  wife,  children,  and  father. 

Res  GESTiE,  Statements  not  Admissible  as  Part  op,  when.  —  State- 
ments made  by  by-standers  an  hour  or  two  after  a  railroad  disaster  as  to 
the  cause  of  and  the  circumstances  attending  the  accident  are  not  ad- 
missible in  evidence  as  part  of  the  rea  geatce. 

Objection  Going  to  Manner  and  Form  op  Taking  Deposition  must  bb 
Made  before  Trial,  and  notice  given  to  the  opposite  party;  otherwise, 
the  deposition  cannot  be  excluded  when  offered  in  evidence  on  the  trial. 

Action  to  recover  for  injuries  causing  death.    The  opinion 
states  the  case. 

R.  C.  Foster  and  A.  E.  Wilkinson,  for  the  appellants. 

Harri$  and  Sav/nders,  for  the  appellees. 
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CoLLARD,  J.  It  is  insisted  by  the  appellant,  the  Missouri 
Pacific  Railway  Company,  that  Ivy,  the  deceased,  at  the  time 
of  the  collision  of  trains  causing  his  death,  was  an  employee 
of  the  company,  and  that  such  being  the  case,  the  company 
would  not  be  liable  to  his  heirs  if  his  death  was  the  result  of 
negligence  on  the  part  of  his  fellow-servants.  This  point  is 
made  in  several  different  assignments,  and  is  ingeniously  pre- 
sented by  counsel  for  the  company. 

One  J.  P.  Higgins  shipped  cattle  on  defendant's  road  from 
Fort  Worth  to  the  stock-yards  in  East  St.  Louis,  under  a  con- 
tract. There  is  an  agreement  indorsed  on  the  back  of  the 
contract,  and  signed  by  Ivy,  as  follows:  "We,  the  undersigned 
persons  in  charge  of  the  live-stock  mentioned  in  the  within 
contract,  in  consideration  of  the  free  pass  granted  us  by  the 
Missouri  Pacific  Railway  Company,  and  of  the  other  cove- 
nants and  agreements  contained  in  said  contract,  including 
the  rules  and  regulations  at  the  head  thereof  and  those  printed 
on  the  back  thereof,  all  of  which,  for  the  consideration  afore- 
said, are  hereby  accepted  by  us,  and  made  a  part  of  this  our 
contract,  and  all  the  terms  and  conditions  of  which  we  hereby 
agree  to  observe  and  be  severally  bound  by,  do  hereby  ex- 
pressly agree  that  during  the  time  that  we  are  in  charge  of 
said  stock,  and  while  we  are  on  our  return  passage,  we  shall 
be  deemed  employees  of  said  company  for  the  purposes  in  said 
contract  stated,  and  that  we  do  agree  to  assume,  and  do  hereby 
assume,  all  risks  incident  to  such  employment;  and  that  said 
company  shall  in  no  case  be  liable  to  us  for  any  injury  or 
damages  sustained  by  us  during  such  time  for  which  it  would 
not  be  liable  to  its  regular  employees." 

The  first  question  presented  to  us  by  the  record,  then,  is, 
Was  Ivy  in  fact  an  employee  of  the  company  at  the  time  of 
his  death?  The  regulations  referred  to  in  the  foregoing  agree- 
ment have  this  provision:  — 

"For  the  purposes  of  taking  care  of  the  stock,  the  owner  or 
men  in  charge  ....  will  be  passed  on  the  train  with  it,  and 
all  persons  thus  passed  are  at  their  own  risk  of  any  personal 
danger  whatever,  and  will  sign  an  agreement  to  that  effect 
indorsed  on  the  contract." 

Looking  at  the  contract  itself,  we  see  that  it  states  that  the 
rates  charged  for  the  shipping  of  the  cattle  are  declared  to  be 
lower  than  the  usual  rates,  and  in  consideration  thereof  there 
are  many  stipulations  by  the  shipper,  releasing  the  company 
from  damages  for  losses  and  injury  to  the  stock,  and  limiting 
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its  liability  as  a  common  carrier.  It  also  contains,  substan- 
tially, the  following  stipulation  by  the  owner:  — 

"3.  At  his  own  risk  and  expense,  he  is  to  take  care  of,  feed, 
water,  and  attend  to  the  stock  while  in  the  stock-yards  await- 
ing shipment,  while  being  loaded,  transported,  unloaded,  and 
reloaded;  he  is  to  unload  and  reload  at  feeding  and  transfer 
points  and  at  destination,  and  is  to  hold  the  company  harmless 
for  any  and  all  loss  and  damages  to  the  stock  while  so  in  his 
charge  and  cared  for  by  him,  or  his  agents  or  employees. 

"5.  When  the  company  shall  furnish  for  the  accommoda- 
tion of  the  owner  laborers  to  assist  in  loading  or  unloading  the 
stock,  they  shall  be  subject  to  the  owner's  orders,  and  deemed 
his  employees  while  so  engaged,  for  whose  acts  he  agrees  to 
hold  the  company  harmless. 

"  8.  The  contract  forbids  the  holder,  or  any  other  person,  to 
ride  on  any  train,  except  for  the  purposes  and  in  accordance 
with  the  rules  and  printed  instructions  printed  on  the  back  of 
it,  all  of  which  are  accepted  as  a  part  of  it. 

"  10.  The  persons  in  charge  of  the  stock  shall  remain  in  the 
caboose  while  the  train  is  in  motion,"  etc. 

It  is  impossible  for  us  to  say,  from  the  stipulations  in  the 
foregoing  contract  and  regulations,  that  Ivy  was  in  the  employ 
of  the  company.  It  is  clear  to  us  that  the  contract  and  regu- 
lations contemplated  he  was  to  be  in  the  employ  of  the  owner 
or  shipper.  He  went  along  in  charge  of  the  cattle,  to  care  for 
them,  feed  and  water  them,  load  and  unload  them,  all  of  which 
the  owner,  by  the  terms  of  the  contract,  was  to  do  at  his  own 
expense  and  risk.  So  careful  is  the  contract  to  include  every 
stipulation  that  would  relieve  the  company  from  responsibility 
for  the  cattle  while  in  transit  that  a  clause  is  inserted  making 
laborers  furnished  by  the  company  to  aid  in  attending  to  the 
stock  the  employees  of  the  shipper  and  subject  to  his  orders. 
We  do  not  intend  to  say  the  company  would  be  acquitted  from 
its  ordinary  responsibility  as  common  carrier  of  the  stock  by 
the  various  provisions  of  the  contract  to  that  effect;  but  we  do 
infer  from  the  terms  and  requirements  that  the  person  sent  in 
charge  of  the  stock  had  charge  of  them  for  the  owner,  under 
his  employ  as  agent  and  representative.  It  seems  to  us  it 
could  not  be  seriously  contended  that  he  was  in  the  employ  of 
the  company.  He  started  from  Lampasas  to  attend  to  the  cat- 
tle on  the  way.  They  were  first  shipped  on  the  Gulf,  Colorado, 
and  Santa  ¥4  railway  to  Fort  Worth,  and  there  reshipped  on 
defendant's  road.    Ivy  signed  the  agreement  indorsed  on  the 
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back  of  the  contract  as  the  person  provided  for  in  the  con- 
tract or  regulations  who  should  attend  the  cattle  in  transport 
for  the  owner.  All  the  facts  go  to  show  that  he  was  in  the 
employ  of  the  owner.  It  would  be  absurd  to  suppose  other- 
wise. 

By  the  agreement  indorsed  on  the  back  of  the  contract,  he 
agrees  that  he  is  the  employee  of  the  company,  but  that  is 
evidently  a  fiction  to  provide  for  the  release  of  the  company 
from  damages  for  personal  injuries  occasioned  by  the  negli- 
gence of  its  servants.  It  is  a  pretense,  a  subterfuge,  upon 
which  to  predicate  the  discharge  of  the  company  for  damages 
in  a  plausible  form.  The  true  relations  of  the  parties  cannot 
be  changed  by  such  an  agreement.  It  states  a  fact  which  is 
untrue;  the  agreement  that  it  is  true  does  not  make  it  so.  It 
amounts  to  this:  Knowing  that  a  contract  would  be  of  doubt- 
ful validity  that  absolved  the  company  or  limited  its  liability 
as  a  common  carrier  of  passengers,  the  contract  was  devised 
in  which  the  passenger  acknowledges  himself  to  be  an  em- 
ployee of  the  company,  so  as  to  contract  for  its  limited  liability 
upon  such  relation,  and  give  it  the  semblance  of  legality.  If 
the  liability  of  a  common  carrier  cannot  be  limited  in  express 
terms,  and  by  a  direct  agreement,  it  cannot  be  done  upon  false 
or  counterfeited  relations. 

Ivy  was  a  passenger  on  defendant's  train, — a  passenger  for 
hire.  It  is  attempted  to  make  it  appear  that  he  passed  free  of 
charge  for  his  own  accommodation,  or  for  the  accommodation 
of  his  employer,  the  owner  of  the  cargo.  The  consideration  for 
his  passage  is  found  in  the  services  he  renders  in  taking  care  of 
the  cattle,  —  a  duty  the  law  devolves  upon  the  carrier;  or  it  is 
found  in  the  charges  made  for  shipping  the  cattle.  The  ques- 
tion then  arises,  Can  a  common  carrier  absolve  itself  from  lia- 
bility, or  limit  its  liability  for  damages,  for  its  own  negligence 
or  the  negligence  of  its  servants  ?  This  question  has  been  de- 
cided adversely  to  the  appellant  by  our  own  supreme  court. 
In  the  case  of  Gulf,  Colorado,  &  S.  F.  R.  R.  v.  McGown,  65 
Tex.  643,  Mr.  Justice  Stayton  decided  that  a  free  pass  to  a 
passenger,  with  a  stipulation  indorsed  that  the  holder  assumed 
all  risks  of  accidents  to  his  person,  without  claim  for  damages 
upon  the  corporation,  was  a  contract,  and  that  it  was  illegal 
and  contrary  to  public  policy.  We  quote  some  of  the  language 
of  the  opinion,  as  authority  for  our  guidance  in  the  case.  He 
says:  "  In  the  nature  of  things,  the  negligence  of  the  agent  of 
whatever  grade  as  to  matters  within  the  scope  of  his  employ* 
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ment  with  reference  to  passengers  is  the  negligence  of  the 
corporation  itself,  which,  all  the  American  cases  agree,  fixes 
a  liability  which  the  carrier  cannot  be  permitted  to  avoid  by- 
contract."  "We  are  further  of  the  opinion,"  he  says,  "that  a 
railway  company  cannot  by  contract  lay  down  its  public 
character  as  a  common  carrier  of  passengers  which  the  law 
as  well  as  the  nature  of  the  employment  fixes  upon  it,  and  be- 
come a  private  carrier."  We  need  not  go  on  and  quote  fur- 
ther from  the  opinion,  —  which  is  quite  exhaustive  in  argument 
as  well  as  in  citation  of  authorities.  It  is  suflficient  for  us  that 
the  law  is  by  that  opinion  well  established  in  this  state,  that 
without  a  statute  to  that  end  a  common  carrier  cannot  limit 
its  liability  by  contract  against  the  negligence  of  its  servants, 
or  its  own  negligence.  In  the  opinion  the  court  cites  ap- 
provingly the  case  of  Railroad  v.  LocJcwood,  17  Wall.  357,  in 
which  the  opinion  was  delivered  by  Justice  Bradley.  Justice 
Stayton  makes  free  extracts  from  the  case  in  support  of  his 
views,  and  commends  the  opinion  as  one  of  admirable  clear- 
ness and  fullness. 

The  Lockwood  case  was  very  similar  to  the  one  at  bar.  It 
was  concerning  the  liability  of  a  common  carrier  upon  a  drov- 
er's pass,  in  which  it  was  agreed  that  the  company  should 
be  held  harmless  for  personal  injury  to  himself  or  whomsoever 
went  with  the  cattle.  The  drover  was  to  go  along  with  his 
cattle,  to  load  and  unload  them,  assuming  all  risk  of  injury 
to  them  or  of  personal  injury  to  himself.  The  acceptance  of 
the  pass  was  to  be  considered  a  waiver  of  all  claims  for  dam- 
ages received  on  the  train.  After  a  comprehensive  discussion 
of  the  question  and  a  careful  review  of  the  authorities,  both  in 
America  and  England,  Justice  Bradley  declares  such  contracts 
are  in  contravention  of  public  policy,  and  reaches  the  follow- 
ing conclusions:  "  1.  That  a  common  carrier  cannot  lawfully 
stipulate  for  exemption  from  responsibility,  when  such  exemp- 
tion is  not  just  and  reasonable  in  the  eye  of  the  law;  2.  That 
it  is  not  just  and  reasonable  in  the  eye  of  the  law  for  a  common 
carrier  to  stipulate  for  exemption  from  responsibility  for  neg- 
ligence of  himself  or  his  servant;  3.  That  the  rules  apply 
both  to  common  carriers  of  goods  and  carriers  of  passengers 
for  hire,  and  with  special  force  to  the  latter;  4.  That  a  drover 
traveling  on  a  pass,  such  as  was  given  in  this  case,  for  the  pur- 
pose of  taking  care  of  his  stock  on  the  train,  is  a  passenger  for 
hire." 

It  would  be  useless  for  us  to  amplify  the  arguments  and 
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reasoning  in  the  two  cases  above  cited, — one  from  our  su- 
preme court  and  the  other  from  the  supreme  court  of  the 
United  States.  We  are  content  to  follow  those  cases  and 
adopt  their  conclusions  without  further  discussion  or  elabora- 
tion of  the  doctrine.  We  believe  it  is  and  ought  to  be  settled 
law,  that  a  common  carrier  cannot,  by  contract,  exempt  itself 
from  liability  for  injuries  and  damages  resulting  from  its  own 
negligence  or  the  negligence  of  its  servants.  The  public  have 
an  interest  in  the  contract  which  a  private  individual  cannot 
waive.  If  such  liability  could  be  avoided  by  contract,  there 
would  at  once  be  an  end  to  the  liability  altogether. 

Our  conclusions  are,  that  we  are  to  look  to  the  real  relations 
of  the  carrier  and  passenger,  regardless  of  any  fiction  or  pre- 
tense of  agreement,  and  then  to  apply  the  law  to  declare  the 
liabilities  arising  from  the  actual  relations  of  the  parties,  as 
the  law  and  public  policy  demand. 

Ivy  was  a  passenger  for  hire  on  defendant's  train,  and  de- 
fendant owed  him  the  same  duties  of  care  that  would  have 
been  due  to  any  other  passenger  upon  a  freight  train.  Ivy 
assumed  the  risk  incident  to  such  mode  of  travel, — that  is, 
the  increased  risk  of  riding  on  a  freight  as  distinguished  from 
a  passenger  train, — but  defendant  would  certainly  be  liable 
to  him  for  its  own  negligence  or  the  negligence  of  its  servants, 
resulting  in  personal  injury;  and  it  would  be  liable  to  his 
wife,  children,  and  father,  if  his  death  resulted  from  the  gross 
negligence  of  its  servants.  We  deem  it  unnecessary  to  com- 
ment upon  the  charges  of  the  court  objected  to,  or  the  charges 
asked  by  defendant  and  refused  by  the  court,  as  the  views 
herein  expressed  are  suflBcient  to  explain  what,  in  our  opinion, 
is  the  law  of  the  case. 

After  defendant's  testimony  was  concluded,  Espey,  a  wit- 
ness for  plaintifi",  was  recalled  by  plaintiff,  and  asked:  "What, 
if  anything,  did  you  hear  any  of  the  employees  of  defendant 
say,  at  the  time  of  the  collision  or  immediately  thereafter,  in 
reference  to  when  or  how  the  front  train  broke  in  two?"  De- 
fendant's witness  had  testified  that  the  train  had  broken  in 
two,  and  left  the  caboose  and  one  other  car  behind,  which 
had  stopped  before  the  collision  occurred.  Plaintiff's  witness 
Espey,  who  was  in  the  caboose  with  Ivy  at  the  time  he  was 
killed,  had  testified  that  the  caboose  had  never  stopped,  but 
was  moving  when  the  collision  took  place.  The  evidence  was 
material,  as  tending  to  show  that  Ivy  had  or  had  not  time  to 
get  off  the  caboose  before  the  collision.    Defendant's  counsel 
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objected  to  the  question,  because  the  declarations  sought  did 
not  appear  to  be  a  part  of  the  res  gestas,  but  were  hearsay,  and 
could  not  be  used  to  impeach  defendant's  witnesses,  because 
no  predicate  had  been  laid  for  their  impeachment.  Plain- 
tiff's counsel  then  stated  that  the  evidence  was  offered  as  res 
gestse.  The  objections  were  overruled,  defendant  excepting. 
The  witness  then  answered:  "I  heard  it  stated  on  the  ground 
that  night  that  the  collision  was  the  cause  of  the  breaking  or 
uncoupling  of  the  train.  I  can't  tell  who  said  it,  —  parties 
standing  around  the  camp-fire  there,  railroad  men  and  others. 
This  was  within  an  hour  or  two  after  the  wreck.  I  don't 
know  whether  Conductor  Torply  was  present.  It  was  talked 
over  about  the  fire,  and  some  of  the  conductors,  brakemen, 
and  engineers  were  present.  I  heard  it  also  asserted  that  the 
train  had  broken  in  two  before  the  collision,  and  denied  by 
others.  Some  of  the  farmers  from  the  neighborhood  had 
gathered  there,  and  there  was  talk  about  hanging  the  engi- 
neer. He  said  he  reversed  his  engine  and  tried  to  stop  the 
train,  but  it  did  not  seem  so  from  the  way  his  engine  kept 
grinding  into  the  front  train."  The  defendant  then  moved  to 
exclude  the  testimony,  for  the  same  reasons  urged  in  the  ob- 
jection to  the  question.  The  court  refused  to  exclude,  and 
defendant  again  excepted. 

We  do  not  think  the  evidence  was  admissible.  It  was  not 
a  part  of  the  res  gestse.  A  statement  of  what  parties  said  so 
long  after  the  transaction  could  not  be  a  part  of  the  transac- 
tion: Gulf  etc.  Ry  v.  Moore^  69  Tex.  157.  In  a  suit  on  a  policy 
of  insurance,  where  the  insured  property  was  destroyed  by 
fire,  a  witness  for  the  defendant  was  permitted,  over  objection 
of  plaintiff,  to  state,  "  There  was  some  talk  of  arresting  all  the 
clerks  that  night  for  complicity  in  the  fire,"  etc.,  the  supreme 
court  of  this  state  declared,  "  The  evidence  was  but  a  state- 
ment of  what  persons  said  who  were  present  at  the  fire,  which, 
under  no  rule  of  law,  was  admissible":  Dwyer  v.  Continental 
Ins.  Co.,  63  Id.  356. 

It  was  error  to  admit  the  evidence  objected  to  in  this  case. 
The  statements  of  by-standers  were  not  admissible  in  any 
event,  nor  were  the  statements  of  employees  of  the  company, 
made  as  mere  narrations  of  past  events.  The  talk  among  the 
farmers  about  hanging  the  engineer  was  not  evidence  at  all, 
and  was  well  calculated  to  prejudice  the  jury  against  the 
defendant. 

We  also  hold  that  there  was  error  in  excluding  the  answer^ 
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of  Torply  to  the  ninth  cross-interrogatory,  as  get  out  in  defend- 
ant's bill  of  exceptions.  It  is  true,  the  answer  volunteered  to 
state  facts  in  addition  to  the  matter  inquired  about,  but  it  wa» 
evidence  tending  in  some  degree  to  show  that  Ivy  may  have 
been  warned  in  time  to  have  avoided  the  danger  by  the  exer- 
cise of  proper  care.  It  may  have  had  influence  with  the  jury, 
though  it  was  positively  denied  by  Espey,  who  was  with  him 
at  the  time.  Under  the  rule,  as  we  understand  it,  as  laid  down 
in  Lea  &  Co.  v.  Stowe,  57  Tex.  449,  the  objection  goes  to  the 
manner  and  form  of  taking  the  depositions,  and  should  have 
been  made  before  the  trial,  and  notice  given  to  defendant.  If 
notice  had  been  given  before  the  trial  of  the  objection,  the  irre- 
sponsive part  of  the  answer  should  have  been  stricken  out. 

We  are  of  opinion  that  on  account  of  the  errors  of  the  court 
in  admitting  and  excluding  evidence  as  here  pointed  out,  the 
judgment  of  the  court  below  ought  to  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Carbier  cannot  Limit  its  Liabilitt  for  the  consequences  of  its  own  neg- 
ligence: Merchants'  D.  T.  Co.  v.  Bloch,  86  Tenn.  392;  6  Am.  St.  Rep.  847, 
and  note  864;  Pennsylvania  R.  R.  Co.  v.  Raiordan,  119  Pa.  St.  677;  4  Am.  St. 
Rep.  670,  and  note  673.  The  general  rule  of  absolute  liability  of  carriers  for 
the  safe  transportation  and  delivery  of  property  committed  to  it  for  carriage 
is  applicable,  although  the  property  consists  of  live-stock,  but  subject  to  th» 
exception  that  it  is  not  an  insurer  against  injuries  resulting  from  the  inher* 
ent  nature  or  propensities  of  the  animeJs  themselves,  and  without  fault  of 
the  carrier:  Lindsley  v.  Chicago  etc.  R'y  Co.,  36  Minn.  539;  1  Am.  St.  Rep.  691^ 
and  note  696,  as  to  the  liability  of  a  carrier  of  live-stock.  This  rule  is  alsa 
subject  to  the  exception  of  accidents  without  fault  of  the  carrier,  caused  by 
the  act  of  Qod:  Out/ etc.  R'y  Co.  v.  McCorquodale,  71  Tez.  41.  In  the  absence 
of  any  evidence  to  the  contrary,  it  is  to  be  assumed  that  goods  accepted  by  a 
carrier  for  carriage  are  taken  under  the  common-law  liability,  as  modified  by 
statute:  Park  v.  Preatm,  108  N.  Y.  434. 

Res  Oest^  What  Statements  abx  ajstd  What  Statements  asb  not: 
Leakey  v.  Caaa  Avenue  R'y  Co.,  97  Mo.  166;  ante,  p.  300,  and  oases  ooUeoted 
in  note  thereto. 
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St.  Loins,  Arkansas,  and  Texas  Railway  Com- 
pany V.  Maokie. 

[71  TEXAS,  491.] 

[mfbofer  Admission  of  Hearsay  Testimont  is  not  Gbound  for  Re- 
versal of  a  judgment,  when  the  same  fact  thereby  songht  to  bo  estab- 
lished is  proved  by  other  evidence  admitted  without  objection  and 
unrebutted. 

Railway  Passenger  Who  has  Paid  First-class  Fare,  but  Received 
Second-class  Ticket,  is  not  Bound  to  Pay  Additional  Fare  as  a 
condition  on  which  he  will  be  permitted  to  recover  damages  naturally 
growing  out  of  a  violation  of  its  contract  by  the  company  in  compelling 
him  to  ride  in  a  second-class  car,  when  it  has  the  means  of  complying 
with  its  contract,  and  knowingly  refuses  to  do  so.  The  company  can- 
not, in  such  case,  be  heard  to  urge  in  defense  of  an  action  for  the  breach 
of  its  contract,  either  for  the  purpose  of  defeating  the  action  or  lessen- 
ing the  damages,  that  the  party  injured  might  have  secured  the  per- 
formance of  the  contract,  and  thereby  prevented  or  lessened  the  injury 
by  paying  an  additional  compensation  to  induce  it  to  perform  the  duty 
which  it  had  already  been  fully  paid  to  perform. 

Railway  Company  is  Bound  to  Protect  Second-class  Passengers  from 
Noxious  Influences  not  necessarily  nor  ordinarily  incident  to  such 
travel,  but  brought  about  by  the  wrongful  acts  of  other  passengers, 
which  it  might,  by  the  exercise  of  due  care,  prevent. 

Railway  Company  is  Liable  in  Damages  to  Passenger  who,  being  en- 
titled to  passage  in  first-class  cars,  is  by  the  conductor  of  the  train 
expelled  from  a  car  of  that  class  wrongfully  and  in  a  manner  calculated 
to  humiliate  and  distress  him,  and  compelled  to  take  passage  in  a  car  ini 
which  the  discomforts  are  greater  than  in  the  car  in  which  he  was  en- 
titled to  ride,  and  to  suffer  unnecessary  annoyances. 

Action  for  damages.    The  opinion  states  the  case. 
Clark,  Dyer,  and  Bolinger,  for  the  appellant. 
Richardson  and  Watlcina,  for  the  appellee. 

Stayton,  C.  J.  Appellee  desiring,  with  his  wife  and  two 
children,  to  go  from  Athens,  Texas,  to  some  place  in  North 
Carolina,  applied  to  the  appellant's  agent  at  Athens,  Texas,  for 
through-tickets  to  Nashville,  Tennessee.  Tickets  were  issued 
to  him,  for  which  he  paid  the  price  charged  by  the  company; 
for  first-class  tickets,  but  by  mistake  or  otherwise  tickets  were 
delivered  to  him  which  entitled  him  and  family  to  travel  only 
in  a  second-class  car. 

He  did  not  examine  the  tickets  when  they  were  delivered  • 
to  him,  but  on  the  arrival  of  the  train,  with  his  family  en- 
tered a  first-class  car  on  the  appellant's  railway.     After  the 
train  had  traveled  but  a  few  miles,  the  conductor  called  for 
hie  tickets,  which  were  produced,  when  the  conductor  reqniredi 
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him  and  family  to  leave  the  first-class  car  and  take  seats  in  a 
second-class  car;  and  while  no  force  was  used  by  the  conduc- 
tor in  bringing  this  about,  it  was  done  under  circumstances 
calculated  to  humiliate  and  mortify  the  feelings  of  the  appel- 
lee and  his  wife,  who,  from  the  record,  appear  to  have  been 
people  of  refinement  and  intelligence. 

At  the  time  this  was  done,  and  at  all  other  times  during 
the  trip  when  on  any  of  the  roads  over  which  the  tickets 
took  the'  appellee  and  his  family  the  appellee  was  refused 
passage  in  a  first-class  car,  he  explained  to  the  conductors  the 
circumstances  under  which  the  second-class  tickets  were  de- 
livered to  him.  The  conductors  ofiered  to  permit  the  appellee 
and  his  family  to  travel  in  a  first-class  car  if  he  would  pay 
one  cent  per  mile  on  each  ticket  in  addition  to  what  he  paid 
for  the  tickets.  This  he  refused  to  do,  as  appears  from  his 
evidence,  because  he  had  paid  for  the  tickets  a  sum  that  en- 
titled him  to  first-class  tickets,  but  it  is  rendered  probable  by 
the  evidence  that  he  had  not  money  sufficient  to  pay  this  de- 
mand and  pay  the  other  necessary  expenses  of  himself  and 
family  until  they  would  reach  their  destination. 

It  is  alleged  that  the  second-class  coaches  in  which  the 
appellee  and  his  family  were  compelled  to  travel  from  Athens, 
Texas,  to  Nashville,  Tennessee,  were  uncomfortable,  foul  with 
smoke,  dirt,  and  filth;  and  filled  with  negroes  and  coarse 
whites,  who  smoked  tobacco,  drank  whisky,  and  used  violent, 
profane,  and  obscene  language  in  the  presence  of  the  appellee 
and  his  family,  in  consequence  of  which,  it  is  alleged,  the  ap- 
pellee and  his  family  were  greatly  humiliated  and  injured 
physically  and  mentally. 

It  is  further  alleged  that  the  misconduct  of  the  persons  in 
the  cars  was  open,  and  that  noeflbrt  on  the  part  of  the  officers 
in  charge  of  trains  was  made  to  prevent  it.  It  was  further 
alleged  that  tobacco-smoke  caused  nausea  to  appellee's  wife. 
The  matters  thus  alleged  are  proved  in  great  detail. 

There  was  a  verdict  and  judgment  for  seventeen  dollars  for 
injuries  to  the  appellee,  and  for  five  hundred  dollars  for  in- 
juries to  his  wife. 

On  the  trial  a  witness,  over  the  objection  of  appellant,  was 
permitted  to  state  that  a  few  days  after  the  tickets  were  sold 
to  appellee  he  had  a  conversation  with  the  agent  of  the  appel- 
lant at  Athens,  Texas,  in  which  the  latter  told  him  that  the 
price  of  first-class  tickets  from  Athens,  Texas,  to  Nashville, 
Tennessee,  was  $22.45.    This  was  the  price  paid  by  appellee 
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for  each  ticket  delivered  to  him,  and  the  objection  to  the  evi- 
dence was  that  it  was  not  res  gestae,  but  hearsay,  and  therefore 
inadmissible. 

It  may  be  admitted  that  this  objection  ought  to  have  been 
sustained,  but  if  from  the  record  it  appears  that  the  proof  of 
the  same  fact  sought  to  be  thus  established  was  made  by  other 
evidence  admitted  without  objection  and  unrebutted,  then 
this  ruling  furnishes  no  ground  for  reversal.  The  same  wit- 
ness, whose  evidence,  as  above  stated,  was  objected  to,  was 
permitted  to  state,  without  objection,  that  the  appellant's  agent 
at  Athens  told  him  *'that  there  was  but  one  price  for  tickets 
sold  to  Nashville,  and  that  was  $22.45,  and  that  they  never 
sold  any  but  first-class  tickets;  that  no  second-class  tickets 
were  ever  sold  tu  that  point."  "Chambers  (the  agent)  showed 
me  the  stubs  of  the  two  tickets  which  were  sold  to  Mackie  and 
wife,  and  which  they  still  had  in  the  ofl&ce,  and  the  stubs 
showed  that  they  were  sold  as  first-class  tickets."  The  last 
part  of  this  evidence  was  brought  out  by  the  appellant,  and 
there  is  no  conflict  of  evidence  as  to  the  price  paid  by  appellee, 
nor  as  to  the  price  of  first-class  tickets.  In  this  state  of  the 
record,  if  the  court  erred  in  admitting  the  evidence  objected 
to,  —  a  matter  we  need  not  decide,  —  the  ruling  was  harm- 
less, and  furnishes  no  ground  for  reversal. 

It  is  urged  that,  as  the  appellee  might  have  procured  seats 
in  first-class  cars  by  the  payment  of  seventeen  dollars  in  ad- 
dition to  the  full  price  for  first-class  tickets,  which  he  had 
already  paid,  his  failure  to  do  so  relieves  the  appellant  from 
liability.  A  defense  of  this  character  was  pleaded,  and  the 
failure  of  the  court  below  to  submit  it  to  the  jury  is  assigned 
as  error. 

The  case  made  by  the  pleadings  and  proof  is,  that  appellee 
made  a  contract  with  appellant  whereby  the  latter,  for  a  con- 
sideration paid,  agreed  to  transport  the  appellee  and  his  family 
in  first-class  cars  on  its  own  and  connecting  lines  from  Athens, 
Texas,  to  Nashville,  Tennessee,  which  was  violated. 

The  violation  of  this  contract  entitled  appellee  to  recover 
damages,  and  if  it  was  the  duty  of  appellee  to  have  paid  the 
additional  sum  demanded,  and  thereby  to  have  secured  the 
accommodations  and  services  for  which  he  had  contracted 
and  paid,  then  his  failure  to  do  so  could  not  defeat  his  action, 
but  would  affect  the  measure  of  damages. 

The  charge  asked  would  have  made  his  failure  to  pay  the 
additional  sum  demanded  a  defense  to  the  entire  action,  if  by 
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its  payment  the  appellee  would  have  received  the  Bervices  and 
accommodations  he  was  entitled  to  receive  without  such  ad- 
ditional payment.  A  charge  leading  to  such  a  result  was  not 
only  misleading,  but  clearly  erroneous,  and  was  properly  re- 
fused. 

The  rule  invoked  by  the  appellant  has  been  applied  in 
many  cases,  and  is  wholesome  in  its  operation  in  a  case  in 
which  it  is  applicable,  but  we  are  of  the  opinion  that  it  ought 
not  to  be  applied  in  the  case  before  us. 

There  is  no  question  of  negligence  in  this  branch  of  the 
case,  the  court  having  carefully  submitted  to  the  jury  whether 
the  receipt  of  second-class  tickets  by  appellee  without  exam- 
ining them  was  the  exercise  of  such  care  as  a  prudent  man 
would  ordinarily  have  exercised  under  the  circumstances 
existing  when  they  were  received,  and  the  only  question  is, 
Does  the  law,  under  the  facts  of  this  case,  impose  on  a  person 
situated  as  was  the  appellee  the  duty  of  doing  more  than  his 
contract  requires,  as  a  condition  on  which  he  will  be  permitted 
to  recover  damages  naturally  growing  out  of  a  violation  of  the 
contract  by  the  other  party,  who,  at  the  time  of  its  violation; 
has  the  means  to  comply  with  it,  and  knowingly  refuses  tf 
do  so? 

The  appellant  made  a  contract  to  transport,  or  to  cause  to 
be  transported,  in  a  first-class  car,  the  appellee  and  his  family 
from  one  named  place  to  another,  and  for  this  service  received 
in  advance  the  compensation  demanded.  This  contract  was 
made  by  an  agent,  who  failed,  through  mistake,  or  otherwise, 
to  give  the  written  evidence  of  it,  but  it  was  nevertheless  the 
contract  of  the  appellant,  who  is  charged  with  knowledge  of 
all  the  terms  of  it.  Knowing  the  terms  of  the  contract  through 
another  agent,  it  violated  it,  and,  we  may  say,  did  so  under 
circumstances  aggravating  in  their  character.  Under  the  reg- 
ulations made  by  the  appellant  and  other  lines  over  which 
tile  appellee  had  to  pass,  it  may  have  been  made  the  duty  of 
conductors  to  their  companies  to  regard  the  tickets  as  the 
only  evidence  of  the  contract  to  which  they  could  look  for  the 
regulation  of  their  conduct,  but  the  law  affects  the  appellant 
with  knowledge  of  the  real  contracts  made. by  its  agents,  and 
it  cannot  be  permitted  to  shield  itself  from  liability  for  the 
non-performance  of  a  contract  on  the  ground  that  it  had  made 
a  regulation  which  precluded  its  conductor  from  making  any 
inquiry  as  to  the  real  contract  made,  or  from  carrying  it  out. 

The  making  and  enforcement  of  such  a  regulation  rather 
▲jc.  St.  Bxf..  Vol.  X.— 49 
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aggravates  than  excuses  the  violation  of  a  contract,  for  this 
withdraws  from  agents  operating  trains  the  power  to  correct  a 
mistake  and  comply  with  the  contract  actually  made,  although 
this  might  be  easily  done.  But  for  such  a  regulation  the  con- 
ductor would  probably,  wiien  informed  of  the  mistake  in  the 
tickets,  have,  as  he  might  have  done,  ascertained  soon  after 
the  passage  began  what  the  real  contract  and  consequent 
right  of  the  appellee  was. 

It  cannot  be  heard  to  say  that  it  was  ignorant  of  the  terms 
of  the  contract,  of  its  violation,  or  of  the  unauthorized  demand 
made  by  its  agent  as  a  condition  on  which  he  would  execute 
the  contract.  The  duty  of  appellant  was  fixed  by  contract 
based  on  full  consideration  paid,  and  the  law  recognizes  no 
means  whereby  it  can  be  more  firmly  imposed,  or  compliance 
with  it  made  more  imperative. 

It  has  been  said  that  the  rule  insisted  upon  "  is  simply  one 
of  good  faith  and  fair  dealing"  {Gilbert  v.  Kennedy^  22  Mich. 
132);  and  can  it  be  true,  under  the  facts  of  this  case,  that  good 
faith  and  fair  dealing  required  the  appellee  to  pay  a  sum  in 
addition  to  that  paid  and  deemed  by  appellant  a  sufficient 
compensation  for  the  services  it  had  contracted  to  perform,  in 
order  to  be  entitled  to  have  the  contract  complied  with,  or  to 
have  damages  for  any  injury  resulting  from  its  breach?  We 
think  not. 

It  is  not  necessary  in  this  case  to  undertake  definitely  to 
determine  under  what  states  of  fact  the  rule  insisted  upon 
may  have  application;  but  we  do  feel  authorized  to  hold,  from 
an  examination  of  the  cases  to  which  we  have  access,  that  a 
party  whose  duty  it  is  to  perform  a  service  necessary  to  the 
fulfillment  of  his  contract,  and  to  prevent  injury  to  result  from 
its  violation,  may  in  all  cases  be  looked  to  to  fulfill  that  duty 
when  he  has  equal  knowledge  and  opportunity;  and  that  he 
cannot  be  heard  to  urge,  in  defense  of  an  action  based  on  his 
own  breach  of  contract  and  consequent  violation  of  duty, 
either  for  the  purpose  of  defeating  the  action  or  lessening  the 
damages,  that  the  injured  party  might  have  secured  the  per- 
formance of  the  contract,  and  thereby  have  prevented  or 
lessened  the  injury  by  paying  to  him  an  additional  compensa- 
tion to  induce  him  to  perform  the  duty  which  he  had  already 
been  fully  paid  to  perform:  1  Sutherland  on  Damages,  150. 
This  holding  aflSirms  the  correctness  of  the  action  of  the  court 
below  in  refusing  to  give  the  instruction  asked  by  the  appellant. 

It  is  urged  that  the  evidence  did  not  warrant  the  verdict  for 
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damages  for  injuries  to  the  wife  of  appellee,  but  we  see  no 
reason  to  doubt  its  sufficiency. 

Had  the  appellee  and  his  wife  been  entitled  to  passage  only 
in  a  second-class  car,  we  do  not  understand  that  the  appellant 
would  not  have  been  then  compelled  to  exercise  due  care  to 
protect  them  from  discomforts  resulting  from  the  acts  of  other 
passengers,  and  not  incident  to  the  kind  of  cars  used  for  pas- 
sengers of  that  class,  whether  those  discomforts  were  physical 
or  mental. 

A  railway  company  cannot  subject  passengers,  even  in  a 
second-class  car,  to  noxious  influences  not  necessarily  nor 
ordinarily  incident  to  such  travel,  but  brought  about  by  the 
wrongful  acts  of  other  passengers,  which  the  company,  by  the 
exercise  of  proper  care,  and  due  regard  for  the  welfare  of  pas- 
sengers, could  prevent  without  liability  for  injury  resulting 
from  such  causes. 

The  record  shows  that  the  wife  of  appellee  was  compelled  to 
ride  in  a  car  full  of  tobacco-smoke,  which  caused  to  her  nau- 
sea; that  she  was  compelled  to  ride  where  she  could  not  avoid 
hearing  rough,  profane,  and  obscene  language,  and  witness 
acts  of  violence  and  drunkenness. 

These  things  carriers  of  passengers  ought  not  to  permit  in 
vehicles  in  which  they  undertake  to  transport  decent  men, 
much  less  refined  and  delicate  women;  and  if  they  do,  when 
they  could,  prevent  them  by  the  use  of  due  care,  they  must 
respond  in  damages  based  on  injuries,  physical  and  mental, 
which,  for  their  measure,  must  necessarily  largely  depend  on 
the  honest  exercise  of  the  judgment  and  discretion  of  the  court 
or  jury  trying  the  cause. 

In  the  case  before  us,  however,  the  appellee  and  his  wife 
were  entitled  to  passage  in  first-class  cars.  From  a  car  of 
that  class  they  were  expelled  by  the  conductor  on  appellant's 
train,  wrongfully,  and  in  a  manner  calculated  to  humiliate 
and  distress  them.  Thus  were  they  compelled  to  take  pass- 
age in  cars  in  which  the  discomforts  were  greater  than  in  the 
cars  in  which  they  were  entitled  to  ride,  and  to  suffer  the 
unnecessary  annoyances  to  which  they  seem  to  have  been 
subjected. 

We  cannot  say  that  the  evidence  did  not  warrant  the  ver- 
dict and  judgment,  and  the  judgment  will  be  affirmed. 


Harmless  Errors  —  Instances  of  What  are:  BlancJiard  v.  Lake  Shore 
etc.  R'y  Co.,  126  111.  416;  9  Am.  St.  Rep.  630,  and  note;  Columbua  etc  Jt'y  Co, 
V.  Bridgers,  86  Ala.  448;  11  Am.  St.  Kep.  58,  and  note. 
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Western  Union  Telegraph  Company  v.  Cooper. 

[71  Texas,  507.] 

Injury  to  Feelings,  Caused  by  Failubb  to  Deltveb  Telegbaphio  Mes- 
aAOB  relating  to  domestic  aflfairs,  is  an  element  of  actual  damages,  where 
the  failure  is  the  result  of  negligence  on  the  part  of  the  company  or  it* 
servants. 

Damages  may  be  Recovered  Commensurate  with  Injury,  without  refer- 
ence to  the  degree  of  negligence  causing  it,  if  the  inexcusable  negligence 
of  a  telegraph  company's  servants  is  found  to  be  the  proximate  cause  of 
the  injury. 

Husband  is  Proper  Party  to  Sub  for  Personal  Injury  to  his  Wife, 
and  she  is  not  a  necessary  party. 

Death  of  Child  before  Birth  and  Grief  Occasioned  thereby  to 
Mother  are  not  Elements  of  Damage,  in  an  action  for  personal  in- 
juries to  a  wife.  But  evidence  that  the  child  was  still-born  may  be  ad- 
mitted, if  that  fact  tends  to  show  that  her  labor  was  thereby  prolonged 
and  her  sufifering  so  increased. 

Husband  cannot  Recover  Damages  for  his  Anxiety  and  Sympathy 
FOR  Suffering  of  Wifb  in  an  action  to  recover  for  personal  injuries  to 
her.  Only  the  person  who  suffers  the  injuries  proximately  resulting 
from  the  wrong  done  is  entitled  to  compensation  in  such  action. 

Physician  Shown  to  be  Expert  may  Give  in  Evidence  his  Opinion  as 
to  whether  a  child  would  have  been  bora  alive  if  medical  assistance  had 
been  obtained  in  time. 

Correspondence  between  Telegraphic  Operators  Sending  and  Re- 
ceiving Message  not  communicated  to  the  sender  is  not  admissible  in 
evidence  for  the  purpose  of  showing  that  the  person  to  whom  the  mes- 
sage was  sent  was  not  at  the  time  in  the  place  to  which  it  was  sent. 

Information  Given  at  Office  op  Person  to  Whom  Telegram  is  Ad- 
dressed to  the  messenger  sent  there  to  deliver  it,  touching  the  where- 
abouts of  such  person,  is  admissible  in  evidence  upon  the  issue  of 
negligence  or  not  on  the  part  of  the  operator  and  messenger  in  failing  to 
deliver  the  message. 

Charge  to  Jury  Given  on  Hypothesis  not  Justified  by  Evidence  is 
Improper. 

It  is  Proper  for  Court  to  Distinguish  between  Suffering  Actually 
Endured  and  the  suffering  necessarily  incident  to  confinement,  and  not 
resulting  from  the  want  of  medical  attendance,  in  an  action  to  recover 
for  injuries  to  a  wife  from  failure  of  a  telegraph  company  to  deliver  a 
message  sent  to  her  physician. 

If  Physician  could  not  have  Reached  Patient  in  Time  to  attend  her 
in  continement,  even  had  there. been  no  negligence  on  the  part  of  the 
telegraph  company  in  delivering  the  message  sent  to  him,  no  recovery 
can  be  had  for  the  pain  and  suffering  resulting  to  her  by  reason  of  the  fact 
that  he  was  not  present  to  aid  in  the  delivery  of  the  child,  and  a  charge 
presenting  this  question  should  be  given  to  the  jury. 

Merely  Taking  Important  Telegram  to  Office  of  Person  to  Whom  It 
IS  Addressed  does  not  end  the  duty  of  the  messenger,  where  the  latter 
knew  the  former  and  his  place  of  residence,  which  was  near  by,  and  the 
person  addressed  was  well  known  in  the  town. 
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Reasonable  Diligence  must  be  Used  to  Deliver  Telegram,  and  what 
will  constitute  sucli  diligence  in  a  particular  case  will  depend  upon  the 
circumstances  of  that  case,  of  which  the  jury  are  the  exclusive  judges. 

Where  Petition  Alleges  that  Telegram  was  Promptly  Transmitted 
FROM  Office  at  which  it  was  received,  but  there  is  evidence  that  it  was 
delayed  there  for  a  time,  the  court  should  charge  the  jury  that  they 
should  confine  their  inquiry  to  the  question  of  proper  care  or  negligence 
in  delivering  the  message  at  the  office  of  delivery. 

Action  to  recover  damages  for  the  failure  to  deliver  a  tele- 
gram in  these  words:  "  Come  at  once;  bring  Laurie;  Josephine 
eick.  J.  M.  Cooper."  This  telegram  was  addressed  to  Dr. 
J.  R.  Keating.  Josephine  was  the  wife  of  plaintiff,  then  about 
to  be  confined,  and  Laurie  was  the  sister  of  Josephine,  and 
wife  of  Dr.  Keating.  The  nature  of  the  message  was  explained 
to  the  operator  at  the  time  it  was  sent.  On  the  trial  a  verdict 
and  judgment  was  rendered  for  the  plaintiff,  and  the  defend- 
ant appealed,     Other  facts  appear  from  the  opinion. 

Stemmons  and  Fields  for  the  appellant. 

Crane  and  Ramsey,  for  the  appellee. 

CoLLABD,  J.  Appellant  claims  that  its  demurrers  to  plain- 
tiff's petition  should  have  been  sustained,  because  injury  to 
feelings  disconnected  from  all  actual  personal  injury  are 
exemplary  damages,  and  the  facts  alleged  are  not  suflBcient  to 
recover  exemplary  damages. 

The  very  question  raised  here  was  before  the  supreme  court 
in  the  case  of  Stuart  v.  Western  Union  Tel.  Co.,  66  Tex.  580, 
■59  Am.  Rep.  623,  and  the  court,  after  discussing  the  So  Relle 
oase  {So  Relle  v.  W.  U.  T.  Co.,  55  Tex.  310;  40  Am.  Rep.  805), 
and  the  two  Levy  cases  {Gulf  etc.  R.  R.  Co.  v.  Levy,  59  Tex. 
543,  563;  46  Am.  Rep.  278),  the  case  of  Hays  v.  Houston  R.  R., 
46  Tex.  272,  and  other  authorities,  use  the  following  language: 
"  But  it  is  claimed  that  the  mental  is  an  incident  to  the  bodily 
pain,  and  that  without  the  latter  the  former  cannot  be  consid- 
ered as  actual  damages.  In  cases  of  bodily  injury,  the  men- 
tal suffering  is  not  more  directly  and  naturally  the  result  of 
the  wrongful  act  than  in  this  case,  —  not  more  obviously  the 
consequences  of  the  wrong  done  than  in  this  case.  What  dif- 
ference exists  to  make  the  claimed  distinction?  That  it  is 
caused  by  and  contemplated  in  doing  the  wrongful  act  is  the 
principle  of  liability.  The  wrong-doer  knows  that  he  is  doing 
this  damage  when  he  aflQicts  the  mind  by  withholding  the  mes- 
sage of  mortal  illness  as  well  as  by  a  wound  to  the  person." 
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The  conclusion  derived  from  the  opinion  in  the  case  from 
which  the  foregoing  extract  is  taken  is,  that  injury  to  feelings 
caused  by  a  failure  to  deliver  a  message  relating  to  domestic 
affairs,  where  the  failure  is  the  result  of  negligence  on  the 
part  of  the  company  or  its  servants,  is  an  element  of  actual 
damage.  The  same  principle  was  decided  by  the  commis- 
sioner of  appeals  in  the  case  of  Miller  v.  G.  C.  &.  S.  F.  Ry 
( erroneously  styled  in  the  reports  Wilson  v.  Q.  C.  &  S.  F.  li'y 
Co.),  69  Tex.  739,  and  it  was  held  that  the  right  to  recover 
would  not  depend  upon  the  degree  of  negligence  causing  the 
injury.  If  the  inexcusable  negligence  of  the  defendant's  ser- 
vants is  found  to  be  the  proximate  cause  of  the  injury,  dam- 
ages may  be  recovered  commensurate  with  the  injury. 

2.  The  husband  is  the  proper  party  to  bring  suit  for  such 
injuries  to  his  wife.  She  is  not  a  necessary  party:  Texas  Cen- 
tral Ry  Co.  V.  Burnett,  61  Tex.  638;  San  Antonia  Street  R.  R. 
Co.  V.  Helm,  64  Id.  147. 

3.  We  do  not  think  the  death  of  the  child  before  birth,  and 
the  grief  or  sorrow  occasioned  thereby,  can  be  an  element  of 
damages  in  this  character  of  suit.  If  it  is  made  to  appear,  from 
the  testimony,  that  Mrs.  Cooper  suffered  more  physical  pain, 
mental  anxiety,  and  alarm  on  account  of  her  own  condition 
than  she  would  have  done  if  Dr.  Keating  had  been  in  attend- 
ance upon  her,  and  the  failure  to  secure  his  services  is  shown 
to  be  due  to  the  want  of  proper  care  on  the  part  of  defendant's 
servants,  whose  duty  it  was  to  deliver  the  message,  a  fair  and 
reasonable  compensation  should  be  allowed  for  such  increased 
pain  and  mental  suffering;  but  the  death  of  the  child — the 
bereavement  of  the  parents  and  their  grief  for  its  loss — can- 
not be  considered  as  an  element  of  damages.  Such  damages 
are  too  remote;  they  are  the  result  of  a  secondary  cause,  and 
ought  not  to  be  allowed  to  enter  into  a  verdict.  This  is  not 
an  action  under  the  statute  by  the  parents  for  the  death  of  a 
child,  and  if  it  were,  injury  to  the  feelings  of  the  parents  could 
not  be  a  basis  of  recovery  by  them:  3  Wood  on  Railway  Law, 
1538,  and  note  3.  Injury  to  the  mother  alone,  her  physical 
pain  and  mental  suffering  because  of  her  own  condition,  would 
be  a  proper  consideration,  and  it  would  be  correct  to  allow 
proof  that  the  child  was  still-born,  if  such  fact  tended  to  show 
that  the  labor  was  thereby  prolonged,  and  her  suffering  so  in- 
creased. 

4.  It  is  impossible  to  see  upon  what  principle  the  husband 
can  claim  damages  for  injury  to  his  feelings.    His  suffering 
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could  only  be  from  alarm  and  sympathy  for  his  wife's  suffer- 
ing; his  distress  is  merely  a  reflection  from  her  distress,  and 
that  might  be  ver}'-  considerable,  but  it  is  too  remote  and  con- 
sequential. She  is  allowed  to  recover  in  this  suit,  or  rather  he 
is,  under  the  forms  of  law,  on  account  of  her  injuries  of  body 
and  mind;  to  allow  him  damages  for  the  same  injuries  would 
bo  to  allow  two  recoveries  upon  the  same  cause  of  action.  We 
know  of  no  authority  that  would  justify  such  a  conclusion. 
The  person  who  suffers  the  injuries  proximately  resulting 
from  the  wrong  done,  and  such  person  alone,  is  entitled  to 
compensation,  except  in  cases  where  death  results,  and  the 
cause  of  action  is  made  to  survive  to  the  relatives  by  virtue  of 
a  statute.  The  husband  can  sue  for  such  injuries  to  his  wife, 
but  he  cannot  recover  on  his  own  account  for  his  anxiety  and 
sympathy. 

5.  Dr.  Cooper,  having  shown  himself  competent  to  testify  as 
an  expert,  could  give  his  opinion  as  to  whether  the  child  would 
have  been  born  alive  if  he  had  received  medical  assistance  in 
time.  The  death  of  the  child  was  a  proper  inquiry,  if  it  tended 
to  prolong  labor  as  above  explained,  notwithstanding  there 
could  be  no  damages  for  its  death  and  consequent  loss  of  ser- 
vices in  this  action. 

6.  The  correspondence  by  wire  between  the  operators  send- 
ing and  receiving  the  message,  not  communicated  to  Dr. 
Cooper  or  his  wife,  would  not  be  legitimate  evidence.  George 
S.  Stewart,  the  sending  operator,  received  a  telegram  from  the 
receiving  operator  that  Dr.  Keating  had  gone  to  the  country. 
The  question  and  answer  were  both  properly  excluded  by  the 
court.  The  fact  that  Dr.  Keating  had  gone  to  the  country 
could  not  be  established  in  this  way. 

7.  Any  information  the  messenger  received  at  the  drug-store 
as  to  the  whereabouts  of  Dr.  Keating,  and  the  communication 
of  such  information  to  the  receiving  operator  at  Cleburne, 
would  be  admissible  upon  the  issue  of  negligence  or  not  on 
the  part  of  the  operator  and  messenger  in  failing  to  deliver 
the  message.  Hence  the  messenger  ought  to  have  been  al- 
lowed to  state,  if  he  would,  that  he  was  told  at  the  drug-store 
where  Dr.  Keating  kept  his  office,  while  attempting  to  find 
Keating,  that  he  was  gone  to  the  country.  There  was  error 
in  excluding  his  statement  to  that  effect. 

8.  The  court,  in  its  charge,  referred  to  the  operator  at  Cle- 
burne as  the  person  charged  with  the  duty  of  delivering  the 
message,  and  stated  that  if  he  "made  no  effort  to  deliver" 
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the  same,  or  "used  so  little  care  to  deliver  it"  as  to  satisfy 
the  jury  "that  he  was  indifferent,"  etc. 

The  charge  is  criticised  by  appellant  on  the  ground  that  the 
operator  was  not  required  to  deliver  the  message;  that  this 
was  the  duty  of  the  messenger.  While  we  think  the  objection 
hypercritical,  the  charge  would  have  been  clearer  if  the  court 
had  merely  instructed  the  jury  to,  the  effect  that  if  defend- 
ant's servants  whose  duty  it  was  to  deliver  the  message  used 
so  little  care,  etc.  Under  the  facts  of  the  case,  it  would  not 
be  proper  to  hypothecate  a  charge  upon  the  supposition  that 
"no  effort"  had  been  made  to  deliver  the  message.  The  mes- 
sage was  sent  at  once  by  the  operator,  and  the  messenger  went 
twice  to  the  office  of  Dr.  Keating  with  it,  and,  failing  to  find 
him,  made  no  further  effort  to  find  him.  Whether  he  was 
negligent  and  indiflerent  in  regard  to  the  delivery  of  the  mes- 
sage, and  whether  there  was  negligence  of  the  company's  op- 
erator in  failing  to  perform  her  duty,  were  questions  for  the 
jury,  and  should  have  been  left  to  them,  without  the  supposi- 
tion that  "no  effort"  had  been  made  to  perform  such  duties. 

9.  The  charge  of  the  court  distinguishing  the  increase  of 
suffering,  caused  by  the  non-attendance  of  Dr.  Keating,  from 
the  pain  she  would  have  suffered  if  he  had  attended  her,  was 
a  correct  and  necessary  distinction.  If  the  servants  of  the 
company  were,  in  fact,  negligent,  and,  by  reason  of  such  neg- 
ligence, the  pain  and  suffering  of  Mrs.  Cooper  were  aggravated 
and  prolonged,  she  could  only  recover  for  such  aggravated  and 
prolonged  suffering,  as  distinguished  from  the  suffering  she 
would  have  encountered  in  case  there  had  been  no  such  negli- 
gence, and  Dr.  Keating  had  arrived  in  time  to  have  waited  on 
her. 

10.  The  court  should  have  given  a  special  charge  asked  by 
defendant  to  the  effect  that  even  if  there  was  negligence  on 
the  part  of  defendant's  servants  in  delivering  the  message,  yet 
if,  by  the  exercise  of  proper  care  on  their  part,  it  could  not 
have  been  delivered  in  time  for  Dr.  Keating  to  have  reached 
the  patient  and  assisted  in  the  delivery  of  the  child,  plaintiff 
could  not  recover  damages  for  the  pain  and  suffering  claimed. 
The  facts  justified  the  giving  of  such  a  charge.  It  may  be  a 
question  whether,  if  the  message  had  been  delivered  as  soon 
as  it  could  have  been  by  the  use  of  necessary  diligence.  Dr. 
Keating  could  have  arrived  at  Mrs.  Cooper's  bedside  in  time 
to  have  delivered  her.  The  question  should  have  been  sub- 
mitted to  the  jury. 
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11.  It  was  not  error  to  refuse  instruction  asked  by  defend- 
ant, that  "if  the  messenger  went  to  Dr.  Keating's  office,  and 
failed  to  deliver  the  message  because  of  his  absence,  and  went 
a  second  time  to  his  office  about  noon  of  the  same  day,  and 
could  not  deliver  it  by  reason  of  Dr.  Keating's  absence,  such 
facts  would  excuse  defendant  from  failure  to  deliver  the  mes- 
sage, and,  in  such  case,  the  jury  should  return  a  verdict  for 
the  defendant  for  all  the  damages  claimed  except  the  price 
paid  for  the  telegram."  The  court  correctly  refused  the  charge. 
Going  to  Dr.  Keating's  office  was  not  the  extent  of  the  mes- 
senger's duty.  His  residence  was  close  by,  he  was  well  known 
in  the  town,  and  the  messenger  knew  him  and  knew  where 
his  residence  was.  He  had  been  in  the  country,  but  had  re- 
turned before  the  message  was  received  at  the  telegraph -office. 
He  says  he  had  left  word  where  he  could  be  found,  and  that 
he  and  his  wife  were  in  readiness  to  attend  upon  Mrs.  Cooper 
when  called,  and  could  have  driven  there  in  two  hours.  The 
messenger  had  an  important  telegram  for  him,  the  confine- 
ment in  labor  of  a  patient,  and  only  called  at  his  office;  it 
certainly  would  not  have  been  correct,  under  such  circum- 
stances, for  the  court  to  have  instructed  the  jury  that  such 
effort  alone  ended  the  duty  of  the  messenger. 

12.  Again,  the  defendant  asked  the  court  to  instruct  the 
jury  "  that  if  a  party  has  a  known  place  of  residence  and  a 
known  place  of  business  in  a  city,  it  is  no  part  of  defendant's 
duty  to  hunt  said  party  up  on  the  streets  of  the  city,  and  the 
failure  of  defendant's  messenger  to  hunt  the  party  on  the  streets 
is  no  evidence  of  negligence  on  the  part  of  the  defendant." 

The  court  refused  the  charge.  It  would  have  been  error  if 
it  had  been  given.  The  messenger  did  not  go  to  the  residence 
of  Dr.  Keating;  if  he  had  gone  there  he  might  have  learned 
where  he  was;  certainly  that  he  was  not  in  the  country.  He 
only  went  to  the  office  on  two  occasions, — when  the  message 
was  received,  and  then  after  an  interval  of  two  hours.  He 
should  have  used  reasonable  diligence  to  deliver  the  message, 
even  if  that  would  require  him  to  go  upon  the  streets  to  find 
him.  What  such  diligence  was  would  depend  upon  the  cir- 
cumstances, of  which  the  jury  were  the  exclusive  judges. 

13.  Defendant  asked  the  court  to  charge  the  jury  as  follows: 
"  The  plaintiff  in  his  petition  states  that  the  message  was 
promptly  transmitted  from  Grandview  to  Cleburne.  There  is 
no  question  before  you  as  to  any  delay  of  the  message  at 
Grandview  or  any  other  point  prior  to  its  reaching  Cleburne." 
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The  jury  should  have  been  told  that  there  was  no  complaint  or 
question  about  delay  at  Grandview.  The  petition  did  allege, 
as  stated  in  the  requested  charge,  that  the  message  was  im- 
mediately sent  from  Grandview,  and  there  was  evidence  of 
delay  in  sending  it  from  that  place, — a  delay  of  one  half-hour. 
The  charge  was  upon  a  material  point,  and  should  have  been 
given  as  to  the  delay  at  Grandview. 

Other  assigned  errors  not  disposed  of  in  the  foregoing  opin- 
ion are,  that  the  court  should  have  granted  a  new  trial  because 
of  the  insuflSciency  of  the  evidence  to  support  the  verdict. 
Of  that  we  do  not  express  any  opinion. 

For  the  errors  committed  and  noticed  above,  we  report  the 
case  to  be  reversed,  and  remanded  for  a  new  trial. 

What  are  Propbr  Elements  op  Damage  in  Actions  against  Tele- 
OBAPH  Companies  for  Failure  to  Send  or  to  Deliver  Messages.  — The 
mle  for  measoriug  damages  in  actions  ex  delicto  is  in  some  respects  different 
from  that  which  is  applied  in  actions  arising  ex  contractu.  But  as  actions 
against  telegraph  companies,  so  far  at  least  as  the  question  of  damages  is 
concerned,  have  been  almost  universally  treated  as  actions  ex  contractu,  it 
will  be  sufficient  for  practical  purposes  to  confine  our  attention  to  the  rules 
for  measuring  damages  in  the  latter  class  of  cases.  The  leading  case  in  Eng- 
land on  this  subject  is  Hadley  v.  Baxendale,  9  Ex.  341;  and  the  rules  laid 
down  in  that  case  by  Baron  Alderson,  who  delivered  the  opinion  of  the  court, 
are  as  follows:  "  Where  two  parties  have  made  a  contract  which  one  of  them 
has  broken,  the  damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered, either  arising  naturally,  i.  e.,  according  to  the  usual  course  of  things, 
from  such  breach  of  contract  itself,  or  such  as  may  reasonably  be  supposed 
to  have  been  in  the  contemplation  of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach  of  it.  Now,  if  the  special  cir- 
cumstances under  which  the  contract  was  actually  made  were  communicated 
by  the  plaintiffs  to  the  defendants,  and  thus  known  to  both  parties,  the  dam- 
ages resulting  from  the  breach  of  such  a  contract,  which  they  would  reason- 
ably contemplate,  would  be  the  amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these  special  circumstances  so  known 
and  communicated.  But,  on  the  other  hand,  if  these  special  circumstances 
were  wholly  unknown  to  the  party  breaking  the  contract,  he  at  the  most 
could  only  be  supposed  to  have  had  in  his  contemplation  the  amount  of 
injury  which  would  arise  generally,  and  in  the  great  multitude  of  cases  not 
affected  by  any  special  circumstances,  for  such  a  breach  of  contract.  For 
had  the  special  circumstances  been  known,  the  parties  might  have  specially 
provided  for  the  breach  of  contract  by  special  terms  as  to  the  damages  in 
that  case;  and  of  this  advantage  it  would  be  very  unjust  to  deprive  them." 
The  doctrine  of  this  case  has  been  very  generally  accepted  as  correct,  both  in 
England  and  in  this  country.  The  leading  American  case  on  the  subject  is 
OHffin  V.  Colver,  16  N.  Y.  489,  69  Am.  Dec.  718,  in  which  Selden,  J., 
delivering  the  opinion  of  the  court,  said:  "  The  broad,  general  rule  in  such 
cases  is,  that  the  party  injured  is  entitled  to  recover  all  his  damages, 
including  gains  prevented  as  well  as  losses  sustained;  and  this  rule  is  sub- 
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jeot  to  but  two  conditions:  the  damages  must  be  sucb  as  may  fairly  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties  when  they  made 
the  contract;  that  is,  must  be  such  as  might  naturally  be  expected  to  follow 
its  violation;  and  they  must  bo  certain  both  in  their  nature  and  in  respect 
to  the  cause  from  which  they  procee;!."  The  cases  in  which  these  principles 
were  applied  were  neither  of  them  telegraph  cases.  The  case  of  Hadley  v. 
Baxendale,  supra,  was  an  action  brought  by  a  shipper  against  a  common  car- 
rier, and  the  case  of  Griffin  v.  Colver,  supra,  was  an  action  brought  by  a  pur- 
chaser against  the  manufacturer  of  a  steam-engine.  But  these  principles  have 
been  very  generally  applied  by  the  courts  in  determining  questions  of  dam- 
ages in  telegraph  cases.  The  difficulties  that  have  arisen  in  determining 
questions  of  damages  in  such  cases  are  not  in  the  principles  themselves,  but 
in  their  application  to  new  and  peculiar  circumstances,  and  are  largely  due 
to  the  peculiar  nature  of  the  telegraph  company's  business,  and  the  anom- 
alous character  of  its  relation  to  the  parties  with  whom  its  business  is  con- 
ducted. 

Damages  Which  are  not  the  Natural  and  Proximate  Result  of 
the  failure  of  the  telegraph  company  to  transmit  and  deliver  a  message  in- 
trusted to  it,  and  which  cannot  be  considered  to  have  been  in  the  contem- 
plation of  the  parties  to  the  contract  when  it  was  made,  cannot  be  recovered 
in  an  action  against  the  company:  Western  Union  Tel.  Co.  v.  Hall,  124  U.  S. 
444;  Western  Union  Tel.  Co.  v.  OraJiam,  1  Col.  230;  9  Am.  Rep.  136;  Clay  v. 
Western  Union  Tel.  Co.,  Sup.  Ct.  Ga.,  May,  1888;  Hadley  v.  Western  Union 
Tel.  Co.,  115  Ind.  191;  Western  Union  Tel.  Co.  v.  Crall,  39  Kan.  580;  Smith 
V.  Western  Union  Tel.  Co.,  83  Ky.  104;  4  Am.  St.  Rep.  126;  Squire  v.  Western 
Union  Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157;  Landsberger  v.  Magnetic  Tel. 
Co.,  32  Barb.  530;  McColl  v.  Western  Union  Tel.  Co.,  44  N.  Y.  Sup.  Ct.  487; 
7  Abb.  N.  C.  151;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744;  6  Am. 
Rep.  165;  Loweryv.  Western  Union  Tel.  Co.,  60  N.  Y.  198;  19  Am.  Rep.  154; 
Mrst  Nat.  Bank  of  Bamesville  v.  Telegraph  Co.,  30  Ohio  St.  555;  27  Am.  Rep. 
485;  Reliance  Lumber  Co.  v.  Western  Union  Tel.  Co.,  58  Tex.  394;  44  Am. 
Rep.  620;  Western  Union  Tel.  Co.  v.  Munford,  Sup.  Ct.  Tex.,  Jan.,  1889; 
Hihbard  v.  Western  Union  Tel.  Co.,  33  Wis.  558;  14  Am.  Rep.  775;  Stevenson 
V.  Montreal  Tel.  Co.,  16  U.  C.  Q.  B.  530;  Kinghorne  v.  Montreal  Tel.  Co.,  18 
Id.  60.  An  examination  of  some  of  the  cases  cited  above  will  serve  to  elu- 
cidate the  meaning  and  show  the  application  of  the  rule  stated.  In  Westeitt 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444,  the  action  was  brought  to  recover  dam- 
ages caused  by  the  company's  delay  in  transmitting  and  delivering  this 
message:  "Buy  ten  thousand  if  you  think  it  safe."  The  dispatch  related  to 
the  purchase  of  oil,  which,  on  the  day  on  which  the  message  should  have 
been  delivered,  was  selling  at  $1.17  per  barrel.  On  the  next  day  the  oil  ad- 
vanced to  $1.35  per  barrel,  and  the  person  to  whom  the  message  was  sent  did 
not  deem  it  advisable  to  buy.  Nor  did  he  buy  at  any  subsequent  date. 
There  was  no  evidence  to  show  that  the  sender  of  the  message  intended  to 
buy  with  the  object  of  reselling  immediately  at  a  profit,  or  that  he  could 
have  sold  at  a  profit  at  any  future  time  if  he  had  bought.  It  was  held  that 
the  price  of  the  message  only  could  be  recovered.  Mr.  Justice  Matthews,  in 
delivering  the  opinion  of  the  court,  said:  "  It  is  clear  that  in  point  of  fact  the 
plaintiff  has  not  suflfered  any  actual  loss.  No  transaction  was  in  fact  made, 
and  there  being  neither  a  purchase  nor  a  sale,  there  was  no  actual  diflFerence 
between  the  sums  paid  and  the  sums  received  in  consequence  of  it  which 
could  be  set  down  in  a  profit  and  loss  account.  All  that  can  be  said  to  have 
been  lost  was  the  opportunity  of  buying  on  November  9th,  and  of  making  a 
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{)rofit  by  selling  on  the  10th,  the  sale  on  that  day  being  purely  contingent, 
•without  anything  in  the  case  to  show  that  it  was  even  probable  or  intended, 
much  less  that  it  would  certainly  have  taken  place." 

In  Westsrn  Union  Tel.  Co.  v.  Gralutm,  1  Col.  230,  9  Am.  Rep.  136,  an  ac- 
tion was  brought  against  the  company  for  negligently  failing  to  deliver  this 
message:  "Ship  oil  as  soon  as  possible,  at  very  best  rates  you  can."  Owing 
to  the  non-receipt  of  the  dispatch  the  oil  was  not  sent,  and  the  plaintiflF 
claimed  that  he  lost  great  gains  and  profits  by  the  delay  caused  in  the  ship- 
ping of  his  oil.  The  court  held  that  the  plaintiff  could  not  recover  the  profits 
which  he  might  have  made  upon  the  oil,  because  they  could  not  be  fairly 
considered  as  having  been  in  the  contemplation  of  the  parties  to  the  contract 
when  it  was  made,  but  that  he  was  entitled  to  recover,  in  addition  to  the 
price  of  the  message,  the  increased  price  of  freight  which  he  was  subse- 
quently obliged  to  pay  for  transporting  the  oil,  and  all  other  expenses  that 
he  was  obliged  to  incur  by  reason  of  the  company's  failure  to  fulfill  its 
contract.  In  Clay  v.  Western  Union  Tel.  Co.,  81  Ga.  285,  it  was  held  that 
the  profits  which  the  plaintiff  might  have  made  if  he  had  received  the 
message  sent  to  him  in  time  to  have  met  the  sender  of  the  dispatch  at 
the  railway  station,  and  rendered  to  him  the  services  which  he  had  tele- 
graphed to  him  to  come  and  perform,  could  not  be  recovered  by  him  as  dam- 
ages in  an  action  against  the  defendant  for  its  failure  to  seasonably  deliver 
the  message.  In  Western  Union  Tel.  Co.  v.  Crall,  39  Kan.  580,  an  action  was 
brought  to  recover  damages  for  the  inaccurate  transmission  by  the  telegraph 
company  of  a  message  ordering  a  race-horse  of  the  plaintiff  to  be  sent  to  a 
certain  place.  Owing  to  the  mistake  in  the  telegram,  the  horse  was  sent  to 
another  place,  and  could  not  be  entered  for  the  races.  It  was  held  that  the 
plaintiff  could  not  recover  for  the  loss  of  the  prize  purses  which  the  horse 
might  have  won  had  he  been  present  at  the  races.  In  Smith  v.  Western  Union 
Tel.  Co.,  83  Ky.  104,  4  Am.  St.  Rep.  126,  the  plaintiff's  brokers  in  New  York 
City,  who  had  previously  purchased  other  railway  stocks  for  him,  sent  him 
a  telegram  to  Eminence,  Kentucky,  where  he  then  lived,  informing  him  that 
they  had  bought  for  him  additional  railway  stocks.  This  message  was  never 
delivered,  and  he  was  left  in  ignorance  of  the  purchase.  On  the  day  the 
stocks  were  bought, — November  18,  1879, — stocks  began  to  decline,  and 
continued  to  decline  until  the  21st  of  November,  known  as  "black  Friday," 
when  it  was  the  greatest.  He  could  have  sold  on  the  19th  at  a  loss  of  not 
more  than  one  thousand  dollars,  and  on  the  20th  at  a  loss  of  not  more  than 
four  thousand  dollars.  But  on  the  21st  the  stock  had  so  far  declined  that  its 
value,  together  with  the  plaintiff's  deposit  with  his  brokers,  did  not  equal 
what  they  had  paid  for  it,  and  they  thereupon  sold  it,  leaving  him  in  debt 
to  them.  By  the  2Sth  of  November  a  reaction  had  occurred,  and  the  stocks 
were  then  selling  for  more  than  plaintiff  had  paid  for  them.  He  brought  his 
action  against  the  company  for  damages  for  its  failure  to  deliver  the  message, 
saying  that  if  he  had  received  it  he  would  have  kept  his  "  margin  "  good,  and 
thus  saved  all  his  stock.  But  it  was  held  that  he  could  recover  nominal 
damages  only.  Holt,  J.,  who  delivered  the  opinion  of  the  court,  said:  "The 
consequence  wliich  resulted  to  the  appellant  was  not  the  ordinary  result  of 
the  failure  to  deliver  the  message  in  question,  and  hence  cannot  be  supposed 
to  have  been  in  contemplation  when  the  company  undertook  to  transmit  it. 
If  the  minds  of  the  contracting  parties  had  at  the  time  been  drawn  to  the 
contingency  of  a  failure  of  performance,  they  could  not  possibly,  from  the 
nature  of  the  dispatch,  have  contemplated  the  loss  of  which  the  appellant 
now  complains;  and  in  such  a  case,  the  company  is  only  liable  for  nominal , 
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damages  for  its  default."  In  Lowery  v.  Western  Union  Tel.  Co.,  60  N.  Y. 
198,  19  Am.  Rep.  154,  a  man  named  Brown  sent  to  the  plaintiff,  Lowery,  a 
message  asking  him  to  send  him  five  hundred  dollars.  The  defendant  negli- 
gently altered  the  message  so  as  to  make  it  a  request  for  five  thousand  <lol- 
lars.  Lowery  sent  the  five  thousand  dollars  to  Brown,  who  absconded  with 
the  money.  Lowery  brought  an  action  to  recover  what  he  claimed  to  have 
lost  through  defendant's  mistake;  but  it  was  held  that  he  could  not  recover, 
Andrews,  J.,  who  delivered  the  opinion,  said:  "The  embezzlement  could  not 
reasonably  have  been  expected,  and  did  not  naturally  flow  from  the  wrong  of 
the  defendant.  The  cause  of  the  loss  was  the  criminal  act  of  Brown,  con- 
ceived  and  executed  after  the  defendant  had  ceased  to  have  any  relation  to 
the  money.  The  plaintiff's  right  of  action  for  the  negligence  was  complete 
before  the  money  was  misappropriated  by  Brown;  and  if  suit  had  then  been 
brought,  the  damages  would  not  have  been  measured  by  the  amount  of 
money  sent  by  the  plaintiff.  The  most  that  can  be  said  is,  that  by  the  neg- 
ligence of  the  company  an  opportunity  was  afforded  Brown  to  commit  a 
fraud  upon  the  plaintiff.  This  does  not,  within  the  cases,  make  the  com* 
pany  chargeable  with  the  loss  resulting  from  the  conversion." 

In  First  National  Bank  of  Bameaville  v.  Telegraph  Co.,  30  Ohio  St.  555,  27 
Am.  Rep.  4S5,  one  Lowshe  having  applied  to  the  plaintiff  to  have  two  drafts 
on  parties  in  New  York  cashed,  it  wrote  to  its  correspondent  in  New  York 
to  inquire  whether  the  drawees  were  responsible,  and  whether  the  drafts 
would  be  honored.  If  the  parties  were  not  responsible,  or  if  they  were  un- 
willing to  accept,  the  correspondent  was  requested  to  telegraph,  but  other- 
wise not.  The  plaintiff,  not  having  heard  from  its  correspondent  before 
three  o'clock,  F.  M.,  on  February  15th,  cashed  the  drafts.  At  4:55  o'clock, 
P.  M.,  of  the  same  day  the  correspondent  telegraphed  this  message:  "Parties 
will  accept  if  bill  lading  accompanies  the  draft.  Parties  stand  fair."  But 
the  message  was  never  received  at  Bamesville.  The  drafts,  amounting  to 
three  thousand  dollars,  were  never  accepted  or  paid.  Lowshe,  having  ob- 
tained the  money,  went  away  with  it.  The  plaintiff  sued  the  company 
to  recover  the  three  thousand  dollars  thus  lost  by  it.  It  alleged  that  if 
it  had  received  the  message  in  a  reasonable  time  after  it  had  been  paid 
to  Lowshe,  it  could  have  recovered  it  back  from  him.  And  Lowshe  himself 
testified  that  he  would  have  returned  it  if  he  had  been  informed  that  the 
drafts  would  not  be  accepted.  In  deciding  the  case,  the  court  said:  "In  any 
aspect,  therefore,  in  which  we  are  able  to  view  the  case,  we  cannot  but  con- 
sider that  the  damages  are  too  remote  to  uphold  recovery  to  any  substantial 
amount."  InHibbardv.  Western  Union  Tel.  Co.,  33  Wis.  558,  14  Am.  Rep.  775, 
the  plaintiff  telegraphed  to  his  agent  at  Milwaukee:  "Buy  20,000;  seller 
June."  This  dispatch  ought  to  have  been  received  by  nine,  A.  m.,  on  May  7th, 
but  was  never  delivered.  If  the  agent  had  received  the  message  on  the 
7th  he  could  and  would  have  purchased  wheat  at  $1.48  per  bushel.  On 
the  8th  wheat  advanced  to  $1.55  per  bushel,  when  the  agent  sold  some  at 
that  price.  On  the  8th  the  agent  received  a  letter  from  the  plaintiff  inform- 
ing him  of  the  sending  of  the  message.  From  the  8th  of  May  to  the  end  of 
June  wheat  fluctuated,  and  on  the  last  business  day  in  June  sold  at  $1,232 
per  bushel.  No  purchase  waa  ever  made.  The  plaintiff  was  held  to  be  en- 
titled to  nominal  damages  only.  Cole,  J.,  in  delivering  the  opinion  of  the 
court,  said:  "  How  can  it  be  said  that  the  loss  of  profit  upon  a  contract  which 
the  agent  of  the  plaintiffs  might  possibly  have  entered  into,  but  which  he 
never  did,  naturally  resulted  from  a  failure  to  deliver  the  message,  or  could 
reasonably  be  supposed  to  be  within  the  contemplation  of  the  parties  as  a 
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probable  result  of  such  failure,  when  the  dispatch  was  left  with  the  company 
to  be  sent  over  its  line  ?  If  the  agent  had  received  the  dispatch  so  as  to  make 
the  purchase  on  the  7th,  what  presumption  is  there  that  he  would  have  re- 
sold at  a  profit  ?    None  whatever." 

ACTDAL     DAMAGE3    SUSTAINED    BY    REASON    OF    FAILURES,     DELAYS,     OR 

Errors  of  a  telegraph  company  in  transmitting  or  delivering  messages  in- 
trusted to  it  may  be  recovered  by  the  sender  when  such  damages  are  the 
natural  and  proximate  result  of  the  company's  default,  and  may  be  fairly 
considered  to  have  been  in  the  contemplation  of  the  parties  when  the  con- 
tract was  made:  Parks  v.  Alia  California  Tel.  Co.,  13  Cal.  422;  73  Am.  Dec. 
689;  Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  9  Am.  Rep.  13G;  West- 
ern Union  Tel.  Co.  v.  Blanchard,  68  Ga.  299;  45  Am.  Rep.  480;  Western  Union 
Tel.  Co.  V.  Shatter,  71  Ga.  760;  Tyler  v.  Western  Union  Tel.  Co.,  60111.  421; 

14  Am.  Rep.  38;  Western  Union  Tel.  Co.  v.  Du  Bois,  Sup.  Ct.  111.,  April, 
1889;  Western  Union  Tel.  Co.  v.  Valentine,  18  111.  App.  57;  Western  Union 
Tel.  Co.  v.  Harris,  19  Id.  347;  Western  Union  Tel.  Co.  v.  Fenton,  52  Ind.  1; 
Hadley  v.  Western  Union  Tel.  Co.,  115  Id.  191;  Manville  v.  Western  Union 
Tel.  Co.,  37  Iowa,  214;  18  Am.  Rep.  8;  Turners.  Hawkeye  Tel.  Co.,  41  Iowa, 
458;  20  Am.  Rep.  605;  True  v.  International  Tel.  Co.,  60  Me.  9;  11  Am.  Rep. 
156;  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157; 
Western  Union  Tel.  Co.  v.  Longwill,  Sup.  Ct.  N.  M.,  March,  1889;  Leonard 

V.  New  york  etc.  Tel.  Co.,  41  N.  Y.  644;  1  Am.  Rep.  446;  Rittenhonse  v.  In- 
dependent Line  of  Tel.,  44  N.  Y.  263;  4  Am.  Rep.  673;  Spraguev.  Western 
Union  Tel.  Co.,  6  Daly,  200;  affirmed  67  N.  Y.  590;  Baldwin  v.  American  Tel. 
Co.,  1  Daly,  575;  De  Butte  v.  New  York  A.  <fc  B.  Tel.  Co.,  1  Id.  547;  Motory 
V.  Western  Union  Tel.  Co.,  51  Hun,  126;  United  States  Tel.  Co.  v.  Wenger,  55 
Pa.  St.  262;  93  Am.  Dec.  751;  Marr  v.  Western  Union  Tel.  Co.,  85  Tenn.  529; 
Pepper  v.  Telegraph  Co.,  87  Id.  554;   WasMngton  dk  N.  0.  Tel.  Co,  v.  Hobson, 

15  Gratt.  122;  Lane  v.  Montreal  Tel.  Co.,  7  U.  C.  C.  P.  23.  In  Parks  v. 
Alta  California  Tel.  Co.,  13  Cal.  422,  73  Am.  Dec.  589,  the  plaintiflf,  in  reply 
to  a  message  from  his  agent  informing  him  of  the  failure  of  a  certain  firm, 
and  inquiring  the  amount  due  from  them  to  him,  sent  this  message:  "  Due, 
1,800;  attach  if  you  can  find  property.  Will  send  note  by  to-morrow's  stage." 
The  message  was  delayed  through  the  gross  neglect  of  the  defendant's  agent, 
and  when  it  reached  its  destination  all  the  property  of  the  firm  had  been  at- 
tached, so  that  plaintiff's  claim  was  wholly  lost.  The  loss  of  the  debt  was 
held  to  be  the  natural  and  proximate  damages  resulting  from  the  company's 
failure  to  perform  its  contract.  The  same  principle  was  applied  to  similar 
vcircumstances  in  Baldwin  v.  American  Tel.  Co.,  I  Daly,   575.     In  l^yler  v. 

Western  Union  Tel.  Co.,  60  111.  421,  14  Am.  Rep.  38,  the  plaintiff  delivered  to 
the  defendant's  agent  the  following  message  to  be  sent  to  his  broker  at  New 
York:  "Sell  one  hundred  (100)  Western  Union."  As  delivered  to  Wrenn, 
the  broker  in  New  York,  it  read:  "  Sell  one  thousand  (1,000)  Western 
Union."  Wrenn  thereupon  sold  one  thousand  shares  of  the  stock  of  the 
Western  Union,  and  to  replace  the  nine  hundred  shares  had  to  buy  on  a  rising 
market.  The  difference  between  the  buying  and  the  selling  price  waa 
$729.75,  and  this  amount  was  wholly  lost  to  the  plaintiff.  This  loss  was  held 
to  be  the  measure  of  his  damages.  Breese,  J„  in  delivering  the  opinion  of 
the  court,  said:  "  If  appellants  were  compelled  to  and  did  purchase  nine 
hundred  shares  of  this  stock  to  replace  the  stock  so  sold  by  reason  of  the 
carelessness  of  this  company,  and  if,  in  the  interval  between  the  selling  one 
thousand  shares  and  the  repurchase  by  Wrenn  of  the  nine  hundred  shares  to 
replace  the  extra  number  of  shares  sold,  that  stock  had  advanced  in  price, 
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this  advance  should  be  the  measure  of  damages.  It  is  reasonable  to  suppose 
this  is  what  both  parties  had  in  view  when  the  message  was  committed  to 
the  care  of  appellees."  In  Westa-n  Union  Tel.  Co.  v.  Du  Bois,  Sup.  Ct.  III., 
April,  18S9,  M.  sent  through  the  defendant  a  message  informing  the  plaintiff 
that  he  would  sell  him  apples  at  $1.75  per  barrel.  The  company  delivered 
the  message,  stating  $1.55  as  the  price  per  barrel.  The  plaintiff  then  ordered 
the  apples,  and  had  to  pay  the  $1.75  to  have  them  delivered  to  him.  The 
difference  was  held  to  be  the  measure  of  his  damages.  In  Western  Union 
Tel.  Co.  v.  Fenton,  52  Ind.  1,  a  telegram  was  sent  to  the  plaintiff  offering  him 
$150  per  month  to  go  on  a  trip  as  a  steamboat  pilot,  and  for  the  season  if  he 
suited.  Through  the  negligence  of  the  company  the  message  was  not  delivered 
until  after  the  boat  had  sailed,  and  the  plaintiff  lost  the  employment,  and  failed 
to  get  other  employment  for  a  considerable  time  thereafter.  The  loss  of  wages 
thereby  sustained  was  held  to  be  the  measure  of  his  damages.  In  Western  Union 
Tel.  Co.  V,  Valentine,  18  111.  App.  57,  the  plaintiff  lost  s  year's  employment 
through  the  defendant's  negligence  in  failing  to  seasonably  deliver  a  mcsssage, 
and  it  was  held  that  the  measure  of  his  damages  was  the  difference  between 
what  he  would  have  received  and  what  he  actually  made  during  the  year. 
But  in  Merrill  v.  Western  Union  Tel.  Co.,  78  Me.  97,  it  was  held  that  where 
the  employment  lost  through  the  default  of  the  telegraph  company  was  ter- 
minable at  the  will  of  either  party,  nominal  damages  only  could  be  recov- 
ered. In  Hadley  v.  Westerii  Union  Tel.  Co.,  115  Ind.  191,  the  plaintiff  had 
sold  cattle  for  future  delivery,  at  the  option  of  the  purchaser.  The  latter 
sent  a  dispatch  informing  him  that  he  would  take  the  cattle  in  the  morning 
of  the  next  day.  It  was  the  custom  of  stock  dealers  to  take  the  weight  of 
cattle  at  early  daylight.  Through  the  negligence  of  the  telegraph  company 
to  promptly  deliver  the  message  the  weighing  of  the  cattle  was  delayed, 
whereby  their  weight  decreased.  It  was  held  that  the  defendant  was  liable 
in  damages  for  the  loss  of  weight  resulting  from  its  negligence.  In  ManmUe 
v.  Western  Union  Tel.  Co.,  37  Iowa,  214,  18  Am.  Rep.  8,  plaintiff's  corre- 
spondent sent  him  this  message:  "Ship  your  hogs  at  once."  The  delivery 
of  the  message  was  delayed  four  days  by  defendant's  negligence.  It  was 
held  that  the  plaintiff  could  recover  the  difference  between  the  market  value 
of  the  hogs  on  the  day  when  they  would  have  been  delivered  had  the  mes- 
sage been  promptly  delivered  and  the  market  value  on  the  day  the  plaintiff 
was  able  to  deliver  them  after  the  actual  receipt  of  the  message.  In  deliver- 
ing the  opinion  of  the  court,  Miller,  J.,  said:  "The  market  value  of  hogs  in 
Chicago  on  any  day  was  capable  of  being  certainly  ascertained.  If  plaintiff 
had  had  his  hogs  in  Chicago  three  days  sooner  he  could  have  sold  them  at 
the  then  market  price.  He  was  prevented  from  shipping  his  hogs  sooner  by 
the  negligence  of  the  defendant's  agent.  The  difference,  therefore,  between 
the  market  value  of  the  hogs  on  the  day  plaintiff  could  have  put  them  on  the 
market  if  the  defendant  had  been  guilty  of  no  negligence  in  the  delivery  of 
the  dispatch,  and  the  market  price  when  plaintiff  was  afterward  able  to  put 
his  hogs  into  the  market,  is  the  measure  of  damages  which  may  fairly  be  sup- 
posed to  have  entered  into  the  contemplation  of  the  parties  at  the  time  the 
message  was  delivered  to  defendant's  operator  at  Chicago. "  In  Turner  v. 
Ifawkeye  Tel.  Co.,  41  Iowa,  458,  20  Am.  Rep.  605,  the  defendant  had  con- 
tracted to  furnish  to  the  plaintiff  Chicago  market  reports.  It  furnished  to 
him  an  incorrect  report,  by  reason  of  which  the  plaintiff  was  induced  to  pur* 
chase  a  quantity  of  grain  to  till  a  contract  for  future  delivery.  It  was  held 
that  the  measure  of  his  damages  was  the  difference  between  the  actual  pur- 
chase price  and  the  prioe  as  represented  by  the  report.    In  True  v.  Inter' 
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national  Tel.  Co.,  60  Me.  9,  11  Am.  Rep.  156,  the  plaintifiF,  in  reply  to  aa 
offer  of  a  cargo  of  corn,  sent  this  message:  "  Ship  cargo  named  at  ninety,  if 
you  can  secure  freight  at  ten."  The  message  was  not  delivered.  The  price 
of  corn  and  freight  advanced  immediately  after,  and  the  plaintiff  was  ob- 
liged to  buy  at  the  advanced  rate.  Kent,  J.,  who  delivered  the  opiuiou  o! 
the  court,  said:  "The  sum,  therefore,  which  would  be  compensation  for  the 
direct  loss  and  injury  sustained  by  the  non-delivery  of  this  message  ia  the 
difference  (if  at  a  higher  rate)  between  the  ninety  cents  named  and  the  sum 
which  the  plaintiffs  were  or  would  have  been  compelled  to  pay  at  the  same 
place,  in  order,  by  due  and  reasonable  diligence,  after  notice  of  the  failure 
of  the  telegram,  to  purchase  the  like  quantity  and  quality  of  the  same 
species  of  merchandise,  and  the  same  rule  applies  to  any  increase  of  freight 
from  the  sum  named,  if  it  be  shown  that  the  corn  could  have  been  shipped 
by  the  sellers  at  that  rate,  if  the  telegram  had  been  duly  received. "  The 
same  principle  was  applied  to  substantially  similar  circumstances  in  Squire 
V.  Western  Union  Tel.  Co.,  98  Mass.  232;  93  Am.  Dec.  157.  In  Western  Union 
Tel.  Co.  V.  Longwill,  Sup.  Ct.  N.  M.,  March,  1889,  there  was  a  telegram  sent  to 
the  plaintiff,  a  physician,  summoning  him  to  go  on  a  professional  visit  to  a 
patient.  Through  the  defendant's  negligence,  the  message  was  not  delivered 
until  it  was  too  late,  and  the  order  had  been  countermanded.  The  testi< 
mony  was  that  five  hundred  dollars  was  a  reasonable  fee  for  the  services  ex- 
pected to  be  performed,  and  that  the  sender  of  the  message  was  solvent.  It 
was  held  that  the  measure  of  the  plaintiff 's  damages  was  the  difference  be- 
tween that  sum  and  the  amount  that  he  earned  during  the  time  he  would 
have  been  absent  on  the  visit. 

In  Sprague  v.  Western  Union  Tel.  Co.,  6  Daly,  200,  affirmed  in  67  N.  Y. 
590,  the  plaintiff  sent,  through  the  defendant,  to  an  attorney  in  Buffalo,  this 
message:  "Hold  my  case  till  Tuesday  or  Thursday.  Please  reply."  The 
company  never  delivered  the  message,  and  the  plaintiff,  receiving  no  reply, 
concluded  that  a  postponement  of  his  case  could  not  be  obtained.  He  therefore 
went  with  his  counsel  to  Buffalo,  where  he  ascertained  that  the  case  had  been 
continued,  and  in  consequence  he  was  compelled  to  make  another  trip  to  Buf- 
falo. It  was  held  that  he  could  recover  the  expenses  of  himself  and  his  at- 
torney on  the  first  trip,  and  also  the  fee  which  he  was  obliged  to  pay  his 
attorney  for  making  that  trip.  In  De  Rutte  v.  New  York  etc.  Tel.  Co.,  1 
Daly,  547,  30  How.  Pr.  403,  a  message  was  sent  to  the  plaintiff,  a  commis- 
sion merchant  at  San  Francisco,  ordering  him  to  buy  a  ship-load  of  wheat  at 
an  extreme  limit  of  twenty-two  francs  per  hectoliter,  delivered  at  Bordeaux, 
Through  defendant's  negligence,  the  message  as  delivered  read  twenty-five 
francs  instead  of  twenty-two  francs.  Wheat  of  the  kind  ordered  was  then 
selling  at  San  Francisco  at  from  twenty-four  to  twenty-five  francs  per  hecto- 
liter, and  the  plaintiff  purchased  a  cargo  at  those  rates,  and  chartered  a  ves- 
sel to  carry  it  to  Bordeaux.  On  learning  of  the  mistake  in  the  dispatch,  he 
immediately  resold  the  wheat,  and  got  rid  of  the  charter  at  a  loss  of  over  two 
thousand  dollars.  This  loss  was  held  to  be  the  direct  and  immediate  conse- 
quence of  the  error  in  the  dispatch,  and  the  correct  measure  of  damages.  lu 
Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  1  Am.  Rep.  446,  plaintiffs' 
agents  at  Chicago  sent  to  the  plaintiffs  at  Oswego  this  message:  "  Send  five 
thousand  sacks  of  salt  immediately."  The  company  delivered  the  message, 
reading  "casks"  instead  of  "sacks."  The  plaintiffs  shipped  the  casks,  but 
there  being  no  market  for  that  kind  of  salt  in  Chicago  at  the  time,  it  sold  for 
less  there  than  it  was  selling  for  at  Oswego.  It  was  held  that  the  measure 
of  damages  was  the  difference  between  the  market  value  at  Oswego  and  at 
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Chicago,  together  with  the  cost  of  transportation  from  Oswego  to  Chicago. 
In  United  States  Tel.  Co.  v.  Wenrjer,  55  Pa.  St.  262,  93  Am.  Dec.  751,  the 
plaintid'  sent  to  his  broker  a  dispatch  directing  him  to  buy  certain  railroad 
stocks.     The  defendant  negligently  failed  to  deliver  the  message.     In  the- 
mean  time  the  stocks  advanced  in  price,  and  the  plaintiff  was  compelled  to- 
pay  more  for  them.     It  was  held  that  the  difference  between  what  he  would: 
have  had  to  pay  had  the  message  been  properly  delivered  and  what  he  did 
,  pay  when  he  afterwards  bof^ght  was  the  measure  of  his  damages.     In  Wash- 
ingtoti  etc.  Tel.  Co.  v.  Hobsoti,  15  Gratt.  122,  the  plaintiffs  sent  a  message  to 
their  agents  at  Mobile  to  purchase  on  their  account  five  hundred  bales  of  cot- 
ton.    The  message  as  delivered  read  two  thousand  five  hundred  bales.     Be- 
fore the  mistake  was  discovered,  2,078  bales  had  been  purchased.     It  was 
held  that  the  measure  of  damages  was  what  was  lost  on  the  resale  at  Mobile 
of  the  excess  of  the  cotton  above  that  ordered,  or  if  not  sold  there,  what, 
would  have  been  the  loss  on  the  resale  at  Mobile  in  the  condition  and  circum- 
stances in  which  it  was  when  the  mistake  was  ascertained,  including  all  th»- 
proper  costs  and  charges  thereon.     In  Lane  v.  Montreal  Tel.  Co.,  7  U.  C.  0.  P.    - 
23,  the  plaintiff,  a  ship-owner,  having  been  induced  by  the  defendant's  error 
in  the  transmission  of  a  dispatch  to  suppose  that  he  could  obtain  a  cargo  of 
eight  thousand  instead  of  three  thousand  bushels  of  wheat  from  Chatham  to 
Oswego,  abandoned  a  contract  for  a  cargo  from  Detroit,  and  sent  his  vessel 
to  Chatham,  whence  she  sailed  with  a  cargo  of  three  thousand  bushels  only. 
It  was  held  that  the  damages  which  naturally  resulted  from  the  defendant's 
breach  of  duty  were  the  expenses  of  sending  the  vessel  to  Chatham  and  back; 
but  that  the  plaintiff  was  not  entitled  to  claim  the  profit  that  he  might  hav» 
made  by  carrying  the  eight  thousand  bushels.     The  application  of  the  rul©^ 
will  be  understood  from  the  foregoing  cases. 

KNowLEDaa  op  Importance  of  Me33AGK  as  Apfbctino  Qxtestion  ot 
Damages.  -^The  question  whether  or  not  the  agent  of  a  telegraph  company 
is,  at  the  time  he  receives  a  message  for  transmission,  informed  of  its  meaui- 
ing  and  importance,  either  from  the  form  of  the  message  itself,  or  from  in- 
formation imparted  to  him  by  the  sender,  is  generally  regarded  as  important 
in  determining  the  measure  of  damages  in  actions  against  the  company  for  its 
failure,  delay,  or  error  in  the  transmission  or  delivery  of  the  message.  The 
greater  number  of  authorities  hold  that  where  a  message  is  written  in  cipher- 
which  is  not  understood  by  the  agent  who  receives  it  for  transmission,  and' 
its  meaning  is  not  made  known  to  him  by  the  sender,  or  where  the  message 
is  so  worded  that  it  conveys  no  idea  of  its  meaning  or  importance  to  the 
agent  of  the  company,  nominal  damages  only  —  usually  the  price  paid  for  its 
transmission  —  are  recoverable  from  the  company  for  its  default.  The- 
grouud  of  these  decisions  is,  that,  as  the  meaning  and  importance  of  the- 
message  were  unknown  to  the  company,  no  other  loss  or  injury  could  "rea- 
sonably be  supposed  to  have  been  in  the  contemplation  of  both  parties  at  the 
time  they  made  the  contract  as  the  probable  result  of  the  breach  of  it  "t 
Western  Union  Tel.  Co.  v.  Martin,  9  111.  App.  587;  United  States  Tel.  Co.  v. 
Oildersleve,  29  Md.  232;  96  Am.  Dec.  519;  Beaupre  v.  Padfic  and  Atlantic 
Tel.  Co.,  21  Minn.  155;  Macl-ay  v.  Western  Union  Tel.  Co.,  16  Nev.  222; 
Landsberger  v.  Magnetic  Tel.  Co.,  32  Barb.  530;  Baldwin  v.  United  States  TeL 
Co.,  45  N.  Y.  744;  6  Am.  Rep.  165;  Canmmv.  Western  Umrni  Tel.  Co.,  100 N.  0. 
300;  6  Am.  St.  Rep.  690;  Daniel  v.  Western  Union  Tel.  Co.,  61  Tex.  462;  4» 
Am.  Rep.  305;  Candee  v  Western  Union  Tel.  Co.,  34  Wis.  471;  17  Am.  Rep. 
452;  Behm  v.  Western  Union  Tel.  Co.,  8  Bias.  131;  Sanders  v.  Stuart,  L.  R.  1 
C.  P.  D.  326;  17  Moak's  £ng.  Rep.  286.  In  the  omm  of  Landtberger  r.  Jfo^ 
▲x.  Bt.  Bur.,  Vol.  X. —CO 
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mtie  Tel  Co.,  32  Barb.  530,  the  plaintiffs  contracted  with  parties  in  San  Fran- 
■cisco  to  purchase  for  them  in  New  York  three  hundred  Colt's  revolvers,  and 
to  deliver  them  at  San  Francisco  by  the  steamer  which  was  to  sail  frcci  New 
York  on  the  20th  of  January,  1857.  The  plaintiffs,  who  were  to  receive  a  com- 
mission for  their  services,  were  bound  to  pay  a  penalty  of  five  hundred  dollars 
if  they  failed  to  perform  their  agreement.  They  sent  to  New  York  by  the 
Pacific  Mail  Company  ten  thousand  dollars  to  be  used  in  purchasing  the  re- 
volvers, and  sent  through  the  defendant  this  message  to  their  firm  in  New 
York:  "  Get  ten  thousand  dollars  of  the  Mail  company."  This  message  was, 
through  the  negligence  of  the  defendant,  delayed  so  long  that  the  contract 
could  not  be  performed,  and  the  plaintiffs  were  compelled  to  pay  the  penalty. 
^It  was  held  that  as  the  company  had  no  information  as  to  the  importance  of 
the  dispatch,  it  was  not  liable  to  the  plaintiff  for  the  loss  of  his  commissions, 
or  for  the  penalty,  because  those  damages  could  not  fairly  be  supposed  to 
have  been  in  the  contemplation  of  the  parties  when  they  undertook  to  trans- 
»mit  the  message.  In  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744,  6  Am. 
•Rep.  165,  the  plaintiff,  who  had  been  offered  a  certain  price  for  his  interest 
■in  a  certain  oil-well,  telegraphed  to  his  agent  this  message:  "Telegraph  me  at 
Rochester  what  that  well  is  doing."  This  dispatch  was  not  delivered  until 
several  days  after  it  was  sent.  In  the  mean  time  plaintiff  went  to  Rochester, 
and  not  receiving  any  reply,  sold  his  interest  in  the  well  for  much  less  than 
it  was  worth.  It  was  held  that  nominal  damages  only  could  be  recovered. 
Allen,  J.,  who  delivered  the  opinion  of  the  court,  said:  "For  all  the  purposes 
for  which  the  plaintiffs  desired  the  information,  the  message  might  as  well 
have  been  in  a  cipher  or  in  an  unknown  tongue.  It  indicated  nothing  to  put 
'the  defendant  upon  the  alert,  or  from  which  it  could  be  inferred  that  any 
-special  or  peculiar  loss  would  ensue  from  a  non-delivery  of  it." 

This  rule  has  been  repudiated  in  several  recent  cases,  which  hold  that  a 
-telegraph  company  is  liable  for  not  transmitting  correctly  a  cipher  dispatch, 
whose  meaning  was  unknown  to  the  operator,  to  the  same  extent  as  though 
the  message  was  written  in  the  ordinary  way,  and  its  meaning  known  to 
him:  Daughtery  v.  American  Union  Tel.  Co.,  75  Ala.  168;  51  Am.  Rep.  435; 
Western  Union  Tel.  Co.  v.  Way,  83  Ala.  542;  Western  Union  Tel.  Co.  v.  Ilyer, 
52  Fla.  637;  1  Am.  St.  Rep.  222;  Western  Union  Tel.  Co.  v.  Blanchard,  68  Ga. 
299;  45  Am.  Rep.  480;  Western  Union  Tel.  Co.  v.  Fatman,  73  Ga.  285;  54 
Am.  Rep.  877;  Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173;  46  Am.  Rep. 
715.  The  same  doctrine  was  also  approved  in  Hart  v.  Western  Union  Tel. 
'■Co.,  4  West  Coast  Rep.  37,  decided  by  department  one  of  the  supreme  court 
of  California.  But  the  views  of  the  same  court  in  bank  upon  the  rehearing, 
jreported  in  66  Cal.  579,  are  not  in  harmony  with  this  doctrine. 

The  Daughtery  case  is  the  first  one  in  which  this  doctrine  was  laid  down. 
It  admits  that  the  rule  in  Hadley  v.  Baxendale,  supra,  was  properly  applied 
in  the  peculiar  circumstances  of  that  case,  but  that  it  cannot  be  applied  in 
the  decision  of  all  cases,  and  that  it  cannot  properly  be  applied  to  transac- 
tions or  lines  of  business  in  which  the  same  measure  of  diligence  is  required 
in  each  act  or  function,  without  regard  to  the  quantum  of  interest  to  be 
'  affected  by  it,  and  where  the  tariff  of  rates  is  graduated  by  the  number  of 
words  employed,  not  by  the  pecuniary  value  of  the  telegram,  nor  by  the 
.magnitude  of  the  interests  it  concerns. 

When  ttoEs  Message  Disclose  its  Importance? — On  the  question  aa 
'to  what  form  of  words,  in  messages  other  than  cipher  messages,  is  sufficient 
"to  apprise  the  company  of  the  importance  of  the  message,  it  is  impossible  to 
veooncile  all  the  cases.     There  is  an  evident  tendency  on  the  part  of  courts 


Oct.  1888.]     Western  Union  Tel.  Co.  v.  Cooper.  787 

to  adopt  the  principle  that  it  is  sufficient  to  render  the  company  liable  for 
actual  damages,  if  the  message  shows  upon  its  face  that  it  relates  to  a  bust' 
ness  transaction,  and  that  loss  will  probably  result  unless  it  is  promptly  and 
correctly  transmitted  and  delivered,  and  that  it  is  not  necessary  that  the 
company  should  be  apprised  of  the  exact  amount  of  loss  likely  to  result  from 
its  default.  Considering  the  nature  of  the  business,  this  seems  to  be  the 
proper  and  reasonable  principle  to  apply, 

A  few  examples  of  dispatches  held  to  have  been  sufficient  on  their  face  to 
apprise  the  company  of  their  importance  will  illustrate  the  application  of  the 
principle:  "Cover  two  hundred  September,  one  hundred  August."  This 
meant,  sell  two  hundred  bales  of  cotton  deliverable  in  September,  and  one 
hundred  deliverable  in  August.  Speer,  J.,  delivering  the  opinion  of  th« 
court,  said:  "  There  was  at  least  enough  known  to  show  it  was  a  commercial 
message  of  value  attached  to  the  message,  and  that  is  sufficient ":  Western 
Union  Tel  Co.  v.  Blancliard,  68  Ga.  299;  45  Am,  Rep.  480.  "Ten  cars  new 
two  whites  Aug.  shipment,  fifty-six  half."  This  was  an  offer  to  sell  ten  cam 
of  No.  2  white  oats,  to  be  shipped  in  August,  at  fifty-six  and  a  half  cents  per 
bushel.  Baker,  J.,  delivering  the  opinion  of  the  court,  said:  "It  was  at 
least  evident  it  was  a  commercial  message  of  importance;  and  it  disclosed  the 
nature  of  the  business  as  fully  as  the  case  demanded  ":  Weste^m  Union  TeL 
Co.  v.  Harris,  19  HI.  App.  347,  353.  "  Sell  one  hundred  Western  Union. 
Answer  price ":  Tyler  v.  Western  Union  Tel.  Co.,  60  111.  421;  14  Am.  Rep. 
38.  "  Want  your  cattle  in  the  morning;  meet  me  at  pasture."  Niblack,  J., 
delivering  the  opinion,  said:  "In  this  case  the  terms  or  contents  of  the 
dispatch  sent  by  Clay  to  Hadley  fairly  indicated  the  necessity  of  its  prompt 
delivery  as  well  aa  transmission,  and  were  such  as  to  authorize  the  inference 
that  a  delay  until  the  day  following  would  result  in  confusion,  and  possible, 
if  not  probable,  injury  to  one  or  both  parties  to  the  dispatch  ":  Hadley  t. 
Western  Union  Tel.  Co.,  115  Ind.  191,  200.  "Ship  your  hogs  at  once.** 
Miller,  J.,  in  delivering  the  opinion  of  the  court,  said:  "The  obvious  reason 
of  this  is  evident  on  its  face.  It  clearly  imports  that  to  meet  a  good  market 
the  hogs  must  be  shipped  at  once,  and  that  by  delay  a  good  market  will  be 
lost.  It  is  equivalent  to  saying,  if  you  ship  at  once  you  will  obtain  gains  on 
the  purchase  and  sale  of  your  hogs.  If  you  delay,  these  gains  will  be  lost  by 
the  market  price  declining.  It  is  most  obvious,  therefore,  that  tlie  parties 
contemplated  this  very  thing":  Manville  v,  Westei'n  Union  Tel.  Co.,  37  Iowa, 
214;  18  Am.  Rep.  8.  "Ship  cargo  named  at  90,  if  you  can  secure  freight  at 
10."  Kent,  J.,  delivering  the  opinion  of  the  court,  said:  "  On  its  face  it  gives 
clear  intimation  that  it  is  of  a  business  character,  relating  to  a  distinct  and 
specific  contract,  and  that,  according  to  the  well-known  custom  of  mer* 
chants,  it  must  have  been  understood  by  the  operator,  or  agent,  as  as 
acceptance  of  an  offer  to  sell  a  cargo  at  the  price  named,  if  freight  at  ten 
cents  could  be  procured":  True  v.  International  Tel.  Co.,  60  Me.  9;  11  Am. 
Rep.  156.  "If  we  have  any  Old  Southern  on  hand,  sell  same  before  board. 
Buy  five  Hudson  at  board":  RUtenhouse  v.  Independent  L.  of  T.,  4A  N.  Y. 
263;  4  Am.  Rep.  673.  ' '  Will  take  two  cars  sbcteens.  Ship  soon  as  conve- 
nient via  West  Shore."  This  was  sent  after  the  sender  had  received  on  the 
same  day,  through  the  same  office,  a  dispatch  from  Armour  &  Co.,  Chicago^ 
a  dispatch  containing  these  words:  "  Pickled  hams,  sixteens,  nine  and  a  half." 
Martin,  J.,  delivering  the  opinion  of  the  court,  said:  "We  think  the  con- 
tents of  this  message  were  such  as  to  indicate  clearly  to  defendant  that  it 
was  important,  that  a  contract  for  the  purchase  of  two  car-loads  of  hams  was 
being  made  by  the  parties,  and  that  a  failure  to  send  the  message  mast 
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resnlli  in  such  loss  to  the  parties  as  would  naturally  follow  from  a  failure  to 
complete  such  contract":  Movrry  v.  Western  Union  Tel  Co.,  51  Hun,  12t>. 
"  Buy  fifty  Northwestern — Fifty  Prairie  du  Chien,  limit  forty -five. "  Thomp- 
son, J.,  delivering  the  opinion,  said:  "The  dispatch  was  such  as  to  disclose 
the  nature  of  the  business  to  which  it  related,  and  that  loss  might  be  very 
likely  to  occur  if  there  was  a  want  of  promptitude  in  transmitting  it": 
United  States  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262;  93  Am.  Dec.  751.  "Car 
cribs  six  sixty,  c.  a.  f.,  prompt."  This  was  sent  in  reply  to  the  following. 
"Quote  cribs  loose,  and  strips  packed."  In  the  meat  trade,  "cribs"  means 
clear  ribs,  and  "c.  a.  f."  means  "cost  and  freight":  Pepper  v.  Western  Union 
Tel.  Co.,  87  Tenn.  554.  "You  had  better  come  and  attend  to  your  claim  at 
once  ":  Western  Union  Tel.  Co.  v.  Sheffield,  71  Tex.  570;  post,  p.  790.  "  Send 
bay  horse  to-day.  Mock  loads  to-night. "  Mock  was  a  well-known  horse- 
buyer  in  the  habit  of  shipping  horses  from  the  vicinity  of  the  place  from 
which  the  message  was  sent,  and  presumably  the  defendant's  agent  knew 
that  fact:  Tltampson  v.  Western  Union  Tel.  Co.,  64  Wis.  531.  But  in  Beaupre 
V.  Pacific  tt  A.  Tel.  Co.,  21  Minn.  155,  it  was  held  that  this  message  did  not 
sufficiently  disclose  the  nature  of  the  transaction  to  render  the  company  lia- 
ble for  more  than  nominal  damages:  "  Will  take  two  hundred  extra  mess, 
price  named."  This  message  was  sent  in  reply  to  one  sent  to  the  plaintiff, 
who  had  written  to  ascertain  the  price  of  pork,  "Extra  mess,  $28.75."  This 
decision  is  clearly  not  in  harmony  with  the  great  weight  of  modem  author- 
ities. 

Damages  for  Injury  to  Feelixos.  —  The  general  question  of  mental 
anguish  as  an  element  of  damages  is  considered  at  length  in  the  note  to  West 
V.  Western  Union  Tel  Co.,  7  Am.  St.  Rep.  534-537.  It  was  held  in  RusseU 
V.  Western  Union  Tel  Co.,  3  Dak.  315,  that  one  to  whom  a  message  was  sent 
announcing  the  death  of  his  sister,  and  the  time  when  her  funeral  was  to 
take  place,  could  not  recover  damages  for  shocked,  injured,  and  outraged 
feelings,  and  mental  distress  and  anguish  resulting  from  the  negligent  delay 
of  the  company  in  not  delivering  the  message  until  it  was  too  late  to  attend 
the  funeral.  This  decision  is  approved  in  the  similar  case  of  West  v.  Western 
Union  Tel  Co.,  39  Kan.  93,  7  Am.  St.  Rep.  530,  which  disapproves  of  the 
ease  of  So  Relle  v.  Western  Union  Tel  Co.,  55  Tex.  308,  40  Am.  Rep.  805, 
wherein  it  was  decided  that  damages  might  be  recovered  in  such  cases  for 
mental  suffering  alone.  These  cases  proceed  upon  the  established  rule  that, 
except  in  cases  of  breeich  of  promise  of  marriage,  injuries  to  feelings  or  men- 
tal suffering  resulting  from  a  breach  of  contract  are  not  independent  grounds 
of  damages,  so  that  for  these  alone  a  person  can  sustain  an  action.  But  in 
Wadstoorth  v.  Western  Union  Tel  Co.,  86  Tenn.  695,  6  Am.  St.  Rep.  864,  it 
was  held  that  while  in  an  ordinary  contract  only  pecnniaury  benefits  are  con- 
templated by  the  contracting  parties,  and  therefore  the  damages  resulting 
from  the  breach  of  such  a  contract  must  be  measured  by  pecuniary  standards, 
yet  where  other  than  pecuniary  benefits  are  contracted  for,  other  than  pe- 
cuniary standards  will  be  applied  in  the  ascertainment  of  the  damages  re- 
sulting from  the  breach.  It  was  accordingly  held  that  where  two  telegrams 
were  sent  to  the  plaintiff,  the  one  informing  her  that  her  brother  was  in  a 
dying  condition,  and  the  other  announcing  his  death,  and  these  telegrams 
were  negligently  delayed  by  the  defendant,  whereby  she  was  prevented  from 
attending  her  dying  brother  and  from  niaking  desired  preparations  for  his 
funeral,  she  could  recover  for  the  wrong  and  injury  done  to  her  feelings  and 
affections.  Caldwell,  J.,  in  delivering  the  opinion  in  that  case,  said:  "  Most 
of  the  adjudged  cases  in  which  telegraph  companies  have  been  required  to 
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respond  in  dama/res  for  their  negligence  have  involved  questions  of  pecuniary 
loss;  but  we  cannot  agree  that,  for  that  reason,  the  liability  should  attach 
and  be  enforced  in  such  cases  only." 

In  Oulf  etc.  R'y  Co.  v.  Levy,  59  Tex.  542,  46  Am.  Rep.  269,  the  plaintiff 
sent  to  his  father,  through  the  defendant,  operating  a  line  of  telegraph,  a 
message  announcing  the  death  of  his  wife  and  child,  and  requesting  his 
father  to  come  to  his  relief.  Owing  to  the  defendant's  negligence,  the  mes- 
sage was  not  delivered  in  time  to  enable  the  father  to  attend  the  funeral.  It 
was  held  that  the  plaintiff,  being  entitled  to  recover  nominal  damages,  — 
the  price  paid  for  the  message,  —  might  also  recover  exemplary  damages,  if 
the  negligence  of  the  defendant  was  willful  or  gross.  In  Gulf  etc.  R^y  Co.  v. 
Lev}),  59  Tex.  563,  46  Am.  Rep.  278,  the  father  also  brought  his  action  to 
recover  damages  for  the  company's  failure  to  deliver  to  him  the  same  tele- 
gram. But  it  was  held  that  as  he  had  suffered  no  actual  damage  he  could 
uot  reoover  for  the  mental  suffering  caused  by  his  being  prevented  from  go- 
ing to  his  sou's  aid.  The  So  Relle  case  was  disapproved  so  far  as  it  held 
that  an  action  for  mental  suffering  alone  might  be  maintained.  In  Stuart  v. 
Western  Unum  Tel  Co.,  66  Tex.  580,  59  Am.  Rep.  623,  it  was  held  that  where 
a  basis  in  actual  damages  is  first  laid,  a  party  may  recover  damages  for  in- 
jury to  feelings.  In  this  case,  Robertson,  A.  J.,  referring  to  the  So  Relle 
case,  said:  "That  authority  was  overruled  in  the  elder  Levy  case  only  in  so 
far  as  it  held  that  such  damage  alone  would  sustain  an  action.  The  two  cases 
conflict  in  but  this  one  point."  This  Stuart  case  has  been  followed  in  Loper 
V.  Western  Union  Tel.  Co.,  70  Tex.  689,  and  in  Western  Unim  Tel.  Co.  v. 
BroescJie,  Sup.  Ct.  Tex.,  February,  1889.  In  this  latter  case,  a  verdict  of 
$1,168  was  held  not  to  be  excessive.  In  Beasley  v.  Western  Union  Tel.  Co., 
39  Fed.  Rep.  181,  it  was  held  that  a  husband  could  recover  for  disappoint- 
ment and  anguish  caused  by  his  being  unable  to  be  present  at  his  wife's 
death-bed  owing  to  the  failure  of  the  defendant  to  deliver  a  message.  But 
Maxey,  J.,  in  charging  the  jury,  said:  "It  is  my  duty  to  say  to  you,  in  ref- 
erence to  the  question  of  damages,  that  great  caution  ought  to  be  observed 
in  the  trial  of  cases  like  this,  as  it  will  be  so  easy  and  natural  to  confound 
the  corroding  grief  occasioned  by  the  loss  of  a  wife  with  the  disappointment 
and  mental  anguish  occasioned  by  the  fault  or  negligence  of  the  company; 
for  it  is  only  the  latter  for  which  a  recovery  may  be  had." 

In  Western  Union  Tel.  Co.  v.  Simpson,  Sup.  Ct.  Tex.,  March,  1889,  the  plain- 
tiff telegraphed  from  Los  Angeles  to  her  agent  at  Galveston,  informing  him 
that  her  husband  had  just  died,  and  that  she  would  leave  with  his  body  next 
day,  and  asking  him  to  send  her  money  by  telegraph  immediately.  She  in- 
formed the  company's  agent  when  she  sent  the  telegram  of  her  distress  and 
urgent  need  of  the  money.  Through  the  negligence  of  the  company,  the 
message,  when  delivered  at  Galveston,  appeared  to  have  been  sent  from  San 
Francisco,  instead  of  Los  Angeles,  and,  in  consequence  of  the  mistake,  the 
receipt  of  the  money  was  delayed,  and  the  plaintiff  suffered  great  mental 
anguish  and  humiliation.  It  was  held  that  the  mental  anguish  suffered  by 
her  was  a  proper  element  of  damage,  under  the  circumstances  of  the  case, 
and  a  verdict  in  her  favor  of  one  thousand  dollars  was  sustained. 

But  in  McAllen  v.  Western  Union  Tel.  Co.,  70  Tex.  243,  the  plaintiff  sent  a 
message  from  San  Antonio  to  Edinburg,  directing  that  the  family  carriage 
filiould  be  sent  to  Pena  to  meet  him.  The  company  had  no  office  at  Edinburg, 
and  the  message  did  not  reach  its  destination.  Th«  carriage  was  not  sent, 
and  wheu  the  plaintiff  arrived  at  Pcua,  he  was  compelled  to  go  in  a  "  jcrkey  " 
and  OD  a  buckboard,  by  a  route  which  was  mere  than  twice  as  long  as  the 
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road  he  could  have  gone  by  had  the  carriage  been  at  Pena  to  meet  him.  On 
the  journey,  he  was  oppressed  by  dreadful  forebodings  as  to  the  cause  of  the 
failure  of  the  carriage  to  meet  him,  imagining  that  his  father  must  be  either 
dead  or  sick.  It  was  held  that  he  could  not  recover  damages  for  the  jars 
and  jolts  endured  by  him  on  the  journey,  because  they  were  not  the  natural 
consequence  of  the  default  of  the  company;  nor  for  the  mental  suflFering 
alleged,  because  that  was  due  to  his  imagining  things  that  had  no  existence. 
And  in  Western  Union  Tel.  Co.  v.  Brown,  Sup.  Ct.  Texas,  Nov.,  1888,  it  was 
held  that  damages  for  injury  to  feelings  caused  by  failure  to  deliver  this  mes- 
sage, "Willie  died  yesterday  at  six  o'clock;  will  be  buried  at  Marshall  Sun- 
day evening,"  could  not  be  recovered,  because  the  message  contained  nothing 
to  put  the  defendant  on  notice  that  the  deceased  was  a  near  relative  of  the 
plaintiff.  But  this  case  does  not  seem  to  be  in  harmony  with  the  weight  of 
recent  authority.  The  message  clearly  indicated  that  its  prompt  delivery 
was  important,  and  that  mental  suffering  might,  and  probably  would,  result 
from  a  failure  to  make  such  delivery. 

Penalty  Imposed  bt  Statute  por  Failitre  of  Telegraph  Company 
to  transmit  or  deliver  a  message  intrusted  to  it  may  be  recovered  without 
alleging  or  proving  any  actual  damage:  Little  Rock  etc.  Tel.  Co.  v.  Davis,  41 
Ark.  79;  Western  Union  Tel.  Co.  v.  Buchanan,  36  Ind.  429;  9  Am.  Rep.  744. 
But  in  other  cases,  unless  the  plaintiff  proves  special  injury  or  actual  dam- 
age, he  can  recover  nominal  damages  only:  Little  Rock  etc.  Tel.  Co.  v.  Davis, 
41  Ark.  79;  Clay  v.  Western  Union  Tel.  Co.,  Sup.  C5t.  Ga.,  May,  1888;  Culi» 
V.  Western  Union  Tel.  Co.,  71  Wis.  46. 

In  Cothran  v.  Western  Union  Tel.  Co.,  Sup.  Ct.  Ga.,  May,  1889,  it  was  held 
that  as  contracts  for  fictitious  or  option  "  futures  "  are  illegal  in  that  state, 
the  loss  or  gain  resulting  from  them  cannot  be  invoked  to  measure  the  dam- 
ages sustained  by  the  sender  of  a  telegram  in  consequence  of  a  mistake  made 
by  the  company  in  transmitting  it. 
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Tklboram,  "You  had  Better  Come  and  Attend  to  toub  Olaim  at 
Once,"  imparts  notice  of  its  purpose,  and  of  the  importance  of  its  prompt 
delivery,  so  as  to  bring  such  matters  into  the  contemplation  of  the  par- 
ties in  the  contract  for  its  transmission.  And  the  duty  of  carefulness 
would  not  have  been  more  fully  indicated  to  the  telegraph  company  by 
the  insertion  therein  of  the  name  of  the  debtors  of  the  sender,  in  the  ab- 
sence of  testimony  showing  otherwise. 

Creditor  is  not  Bound  to  Invest  Further  to  Secure  Himself  against 
loss  from  the  breach  of  a  contract,  by  which  such  loss  is  caused. 

Measure  of  Damages  for  Failure  to  DELiVii.&  Telegram,  by  reason  of 
which  a  creditor  loses  his  debt,  is  the  value  of  such  debt  at  the  time, 
with  interest  thereo  i  at  eight  per  cent  until  the  day  of  trial,  together 
with  the  cost  of  the  message. 

AcTiox  to  recover  damages  for  delay  in  transmitting  the  fol- 
lowing telegram:      October   27,  1886.    To  H.  Sheffield  and 
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Son,  Lodi,  Texas.  You  had  better  come  and  attend  to  your 
claim  at  once.  W.  T.  Atkins."  The  appellees  alleged  that 
this  message  was  delivered  to  the  appellant's  agent  by  W.  T. 
Atkins,  the  cashier  of  the  National  Bank  at  Jefferson,  Texas,. 
at  3:30  o'clock,  p.  m.,  of  October  27,  1886,  and  was  not  deliv- 
ered to  the  appellees  until  8  o'clock,  a.  m.,  on  October  28, 
1886;  that  Lodi  and  Jefferson  are  only  nine  miles  apart;  that 
the  appellees  were  in  Lodi  from  the  time  of  the  sending  to  the 
time  of  the  delivery  of  the  message,  and  were  doing  business 
there,  and  well  kno"\vn  to  appellant's  agent  in  the  to-svn,  and 
that  the  failure  to  transmit  and  deliver  the  message  was  due 
to  the  gross  and  willful  neglect  of  the  appellant  and  its  said 
agent.  The  appellees  held  three  notes  of  Jones,  Edgeworth, 
and  Sellers.  These  notes  were  deposited  with  the  National 
Bank  at  Jefferson  for  collection  as  they  matured,  and  with 
instructions  to  guard  the  interests  and  rights  of  appellees. 
The  bank  became  possessed  of  information  of  the  failing  con- 
dition of  Jones,  Edgeworth,  and  Sellers  on  the  day  its  cash- 
ier, Atkins,  sent  the  telegram  to  the  appellees  to  apprise 
them,  so  that  they  could  take  steps  to  secure  their  debts. 
Jones,  Edgeworth,  and  Sellers,  at  the  time  Atkins  delivered 
the  message  to  appellant's  agent  at  Jefferson,  had  more  than.' 
sufficient  property  over  and  above  all  exemptions  to  pay  the- 
debts  of  the  appellees.  About  12  o'clock  on  the  night  of 
October  27,  1886,  creditors  of  Jones,  Edgeworth,  and  Sell- 
ers sued  out  attachments,  which  were  levied  about  7  o'clock 
next  morning  on  all  the  property  of  said  firm,  and  the  prop- 
erty so  leaded  upon  was  insufficient  to  pay  off  the  balance- 
due  on  the  attachment  suits.  If  said  telegram  had  been, 
promptly  transmitted  and  delivered,  appellees  would  have 
sued  out  attachments  prior  to  the  other  attaching  creditors, 
and  have  made  their  debts  out  of  Jones,  Edgeworth,  and 
Sellers.     Other  facts  appear  from  the  opinion. 

Stemmons  and  Field,  for  the  appellant. 

Charles  A.  Culberson,  for  the  appellees. 

Walker,  A.  J.  The  questions  involved  in  this  appeal 
have  received  much  attention  from  the  courts  of  this  state, 
and  the  case  may  be  determined  by  the  application  of  princi- 
ples which  have  been  recognized  from  time  to  time,  and  so- 
often  that  they  may  be  followed  ^^nthout  question. 

The  first  and  second  assignments  of  error  put  in  issue  the 
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sufl&ciency  of  the  message  itself  to  give  notice  of  its  purpose 
and  importance. 

The  message,  "You  had  better  come  and  attend  to  your 
claim  at  once,"  addressed  to  the  plaintiffs  from  Jefferson,  in- 
cated  with  reasonable  certainty  to  the  telegraph  operator 
the  facts, —  1.  That  plaintiffs  had  a  claim  of  some  pecuniary 
nature;  2.  That  the  claim  should  be  attended  to  at  Jefferson; 
3.  That  the  matter  was  urgent,  "  at  once";  and  4.  Loss  would 
probably  follow  want  of  such  attention,  which  might  be  pre- 
vented by  obeying  the  call  made  in  the  dispatch.  This  was 
•sufficient  to  disclose  that  the  object  was  to  enable  plaintiffs  to 
attend  to  a  claim  due  them,  and  that  loss  might  result  from  a 
failure  to  transmit  the  message  with  promptness. 

The  second  assignment  of  error  further  complains  at  the  re- 
fusal of  the  court  to  instruct  the  jury,  at  request  of  appellant, 
■"  that  unless  they  find  and  believe,  from  the  evidence,  that 
defendant  knew  from  the  message,  or  from  the  facts  commu- 
nicated to  it  at  the  time  it  accepted  said  message,  that  the 
object  of  said  message  was  to  enable  plaintiffs  to  collect  their 
debt  from  Jones,  Edgeworth,  and  Sellers,  the  loss  of  said  debt 
cannot  be  estimated  by  them  in  arriving  at  the  damage  done 
plaintiffs." 

The  rule  in  Hadley  v.  Baxendale,  9  Ex.  341,  adopted  in 
Texas  for  the  measure  of  damages,  and  applied  to  telegraph 
-companies  in  their  work,  is:  "Where  two  parties  have  made  a 
-contract  which  one  of  them  has  broken,  the  damages  which 
the  other  party  ought  to  receive  in  respect  to  such  breach  of 
contract  should  be  such  as  may  be  fairly  and  reasonably  con- 
sidered either  arising  naturally,  that  is,  according  to  the  usual 
course  of  things  from  such  breach  of  contract  itself,  or  such  as 
may  reasonably  be  supposed  to  have  been  in  the  contempla- 
tion of  both  parties  at  the  time  they  made  the  contract  as  to 
the  probable  result  of  the  breach  of  it." 

The  last  clause  in  this  citation  is  further  explained  or  en- 
aarged  in  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  750,  6 
Am.  Rep.  155,  cited  by  the  court  in  Daniel  v.  Western  Union 
Tel.  Co.,  61  Tex.  457,  48  Am.  Rep.  305.  "  The  damages  given 
by  way  of  indemnity  have  been  the  natural  and  necessary 
consequences  of  the  breach  of  contract  in  the  minds  of  the  par- 
ties interpreting  the  contract  in  the  light  of  the  circumstances 
■under  which  it  was  made;  and  when  a  special  purpose  is  in- 
tended by  one  party,  but  is  not  known  to  the  other,  such  spe- 
cial purpose  will  not  be  taken  into  account  in  the  assessment 
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of  damages  for  the  breach."  In  other  words,  when  applied  to 
this  case,  the  telegraph  company  should  not  be  chargeable  with 
any  intent  or  purpose  of  which  it  is  not  informed,  either  by 
the  terms  of  the  message  or  otherwise. 

The  charge  asked  was  intended  to  limit  the  "  special  pur- 
pose "  to  the  collection  of  the  claim  against  Jones,  Edge  worth, 
and  Sellers,  and  appellant  insists  that  any  less  information 
would  not  place  such  claim  within  the  contemplation  of  the 
parties  when  the  message  was  delivered  to  the  operator.  The 
terms  "  special  purpose  "  and  "  notice,"  used  in  the  definitions 
above,  should  receive  reasonable  interpretation, — with  refer- 
ence to  the  subject  to  which  they  are  applied.  So  far  as  would 
be  important  to  the  telegraph  company,  it  would  be  sufficient 
to  caution  it  against  probable  loss;  that  it  be  informed  that 
the  message  related  to  a  pecuniary  claim  which  was  in  danger, 
and  needing  attention.  It  is  elementary  that  by  notice  is  in- 
cluded knowledge  of  and  means  of  knowing  the  fact. 

That  the  claim  was  against  the  particular  firm  was  and 
could  have  been  of  no  concern  to  the  telegraph  company.  No 
greater  or  other  care  would  have  been  anticipated  to  protect 
a  claim  against  one  firm  than  any  other,  in  absence  of  any 
other  fact.  That  the  message  was  for  the  special  purpose  of 
enabling  the  plaintifi^  to  attend  to  a  money  claim  at  Jefferson 
was  a  sufficiently  specific  designation  of  the  importance  and 
purpose  of  the  message;  and  this  was  evident  from  its  terms. 

The  natural  consequences  of  failure  to  give  at  once  the  at- 
tention to  the  claim  can  be  considered  as  within  the  contem- 
plation of  the  parties. 

The  court  probably  would  have  been  justified  in  charging 
the  effect  of  the  terms  used  in  the  dispatch.  This  was  not 
done.  The  jury  were  instructed  that,  in  order  to  recover,  the 
plaintiffs  must  show  "that  defendant's  agent  was  apprised, 
from  the  language  of  the  message,  that  its  prompt  transmis- 
sion was  of  urgent  pecuniary  importance  to  plaintiffs."  Again, 
that  the  defendants  *'  are  not  liable  for  damages  (beyond  the 
price  paid  for  sending  a  message)  for  a  failure  to  send  and 
deliver  in  time,  unless  they  are  apprised  and  put  upon  notice 
by  the  sender  of  the  urgency  and  necessity  of  promptness  in 
its  transmission  and  delivery;  they  must  be  notified  by  the 
sender  in  some  way  of  the  fact  that  a  want  of  promptness  will 
result  in  injury  to  the  party  interested  in  the  same." 

Again,  the  jury  were  further  instructed  that  if,  among  other 
things,  "  you  find  that  defendant's  agents  receiving  and  traDS- 
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mitting  the  same  had  notice  that  it  was  important  to  plaintiffs 
that  said  message  be  sent  through  and  delivered  without  un- 
necessary delay,"  then  plaintiff  would  be  entitled  to  recover. 

On  the  other  hand,  the  jury  were  instructed  that  "  if  you 
find  that  said  message  was  not  sufficient  on  its  face  to  put  the 
agent  who  received  it  for  transmission  on  notice  of  its  import, 
and  that  it  involved  probable  injury  if  not  promptly  sent  and 
delivered,  ....  you  will  find  for  defendant." 

From  these  extracts  from  the  general  charge  of  the  court,  it 
is  manifest  that  the  jury  were  clearly  informed  of  the  impor- 
tance to  be  attached  to  the  meaning  of  the  message,  and  of 
the  necessity  of  their  finding  in  it  evidence  of  its  purpose,  and 
of  the  importance  of  its  prompt  delivery.  The  instruction 
asked  by  the  defendant  was  properly  refused.  It  exacted  a 
minuteness  of  detail,  unnecessary  for  the  information  of  the 
company,  of  the  nature  and  extent  of  the  interest  involved  in 
the  transaction:  Daniel  y.  Western  Union  Tel.  Co.,  61  Tex.  457; 
48  Am.  Rep.  305;  Edsall  v.  Western  Union  Tel.  Co.,  63  Tex. 
677;  Stuart  v.  Western  Union  Tel.  Co.,  66  Id.  583;  59  Am. 
Rep.  623;  Western  Union  Tel.  Co.  v.  Brown,  58  Tex.  174;  44 
Am.  Rep.  610;  Loper's  Case,  70  Tex.  689;  United  States  Tel. 
Co.  V.  Wagner,  55  Pa.  St.  267;  93  Am.  Dec.  751;  Manville  v. 
Western  Union  Tel.  Co.,  37  Iowa,  220;  18  Am.  Rep.  8;  United 
States  Tel.  Co.  v.  Gildersleve,  29  Md.  251;  96  Am.  Dec.  519; 
Turner  v.  HawJceye  Tel.  Co.,  41  Iowa,  460;  20  Am.  Rep.  605; 
Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  480;  17  Am.  Rep. 
452;  Tyler,  Ullman,  &  Co.  v.  Western  Union  Tel.  Co.,  60  111. 
439;  14  Am.  Rep.  38;  Beaupre  v.  Pacific  and  Atlantic  Tel.  Co., 
21  Minn.  158;  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  237; 
93  Am.  Deo.  157;  Parks  v.  Alta  California  Tel.  Co.,  13  Cal 
422;  73  Am.  Dec.  589;  Western  Union  Tel.  Co.  v.  Reynolds 
Brothers,  77  Va.  179;  46  Am.  Rep.  715;  Daughteryy.  Western 
Union  Tel.  Co.,  75  Ala.  170-174;  51  Am.  Rep.  435;  1  Sedg- 
wick on  Damages,  7th  ed.,  231-239.  These  cases  have  been 
examined.  There  is  much  diversity  as  to  the  rule  of  conse- 
quential damages.  As  stated  above,  the  decisions  of  our  own 
state  have  been  adhered  to,  and  they  follow  the  great  weight 
of  authority,  in  number  at  least,  of  the  courts. 

The  third  assignment  is  to  the  refusal  of  the  court  to  give 
the  special  charge  asked  by  defendant:  "  If  the  jury  find  and 
believe,  from  the  evidence,  that  plaintiffs  had  a  levy  of  their 
attachment  on  the  property  of  Jones,  Edgeworth,  and  Sellers 
sufficient  in  value  to  satisfy  the  same  and  the  other  attach- 
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ments  levied  prior  to  plaintiffs'  attachment,  and  suffered  the 
prior  attaching  creditors  to  purchase  said  property  at  puhlic 
Bale  at  less  than  the  value  of  said  property,  they  should  thea 
find  for  the  defendant,  except  for  the  amount  paid  for  trans- 
mission of  said  message,  and  interest  thereon  at  the  rate  of 
eight  per  cent  per  annum  from  date  of  payment." 

There  is  no  evidence  of  any  unreasonable  sacrifice  of  the 
property  at  the  sheriff's  sale;  nor  is  it  shown  that  the  appel- 
lees themselves  bought  the  stock  of  goods.  Indeed,  there  are 
only  the  isolated  facts  that  the  goods  seized  were  estimated  at 
twelve  thousand  dollars  in  value;  that  there  were  prior  at- 
tachments upon  the  goods  to  near  eight  thousand  dollars,  and 
that  the  sheriff  did  not  realize  suflBcient  to  pay  the  prior  liens. 

The  court  had  charged  the  jury  that  "  if  it  appears  that 
plaintiffs  were  in  a  position  and  condition  to  have  made  their 
debt  out  of  said  property,  and  failed  to  do  so,  then  for  so  much 
as  they  could  have  saved  out  of  said  property  they  cannot 
recover." 

It  is  elementary  that  a  party  claiming  damages  must  not 
be  in  fault  in  contributing  to  them  by  his  own  want  of  proper 
care;  and  such  care  must  extend  to  the  protection  from  further 
loss  after  the  act  complained  of.  But  this  rule  must  be  ration- 
ally applied.  It  is  not  required  that  everything  possible  must 
be  done  to  prevent  or  limit  the  extent  of  the  loss.  It  is  not 
shown  that  the  plaintiffs  had  the  means  or  could  have  com- 
manded them  to  advance  the  prior  claims;  nor  is  it  shown  to 
have  been  the  reasonable  duty  of  the  plaintiffs,  from  the  con- 
dition of  their  business,  to  have  done  so  if  they  had  had  the 
means.  There  is  nothing  to  show  that  the  money  realized 
upon  the  sheriff's  sale  was  not  the  reasonable  cash  price  of 
the  stock  sold,  notwithstanding  the  estimated  larger  value.  A 
party  is  not  required  to  invest  further  in  order  to  secure 
himself  against  the  consequences  of  a  breach  of  contract  hy 
which  he  suffers  injury:  III.  Cent.  R.  R.  Co.  v.  Co66,  Christy^ 
&  Co.,  64  111.  142. 

The  fourth  assignment  is  not  well  taken,  in  view  of  the  in- 
struction already  given,  "  that  before  plaintiffs  can  recover  for 
such  damage,  it  must  appear,  from  the  evidence,  that  had  the 
message  been  promptly  transmitted  and  delivered,  plaintiffs 
could  and  would  have  secured  and  collected  the  debt  they 
claim  to  have  lost,  or  a  part  thereof." 

As  to  the  sufficiency  of  the  testimony,  there  is  no  issue  made 
BS  to  the  existence  of  a  cause  for  attachment  against  the 


796  Western  Union  Tel.  Co.  v.  Sheffield.      [Texas, 

debtors.  This  conceded,  the  issue  was  as  to  the  effect  of  the 
<ielay  upon  the  ability  of  the  plaintiffs  to  avail  themselves  of 
the  means  present  of  making  their  debt.  The  testimony  de- 
velops that  in  reasonable  probability  they  could  have  made  the 
■debt  in  attachment  proceedings,  or  by  the  purchase  of  the  stock 
of  the  debtors.  The  activity  shown  to  have  been  exerted,  the 
means  of  travel  between  the  places,  and  the  preference  obtained 
by  others  through  the  delay,  were  passed  upon  by  the  jury, 
And  they  were  required  to  find,  from  all  the  testimony,  that  but 
for  the  delay  in  transmission  of  the  message  the  debt  would 
not  have  been  lost.  It  cannot  be  said  that  the  jury  found 
their  verdict  without  evidence. 

The  verdict  was:  "We,  the  jury,  find  for  the  plaintiff  thel 
sum  of  $1,684.40,  with  interest  at  eight  per  cent  per  annum 
from  October  28, 1886."  This  sum  was  evidently  obtained  by 
adding  the  interest  (which  was  twelve  per  cent)  upon  one  of 
the  notes,  which  was  overdue,  to  the  aggregate  of  the  notes 
and  the  cost  of  the  message.  The  form  of  the  verdict  is  of 
little  importance  in  finding  eight  per  cent  per  annum  interest 
from  the  date  of  the  note  for  which  recovery  was  had.  The 
measure  of  damages  in  like  cases  is  the  amount  of  loss  with 
such  interest  added.  It  will  not  vitiate  the  verdict  that  the 
interest  was  not  computed  and  the  amount  named  as  the 
damages. 

It  is  held, — 1.  The  message,  "  You  had  better  come  and  at- 
tend to  your  claim  at  once,"  imparted  notice  of  its  purpose 
and  of  the  importance  of  its  prompt  delivery,  so  as  to  bring 
fiuch  matters  into  the  contemplation  of  the  parties  in  the  con- 
tract for  the  transmission  of  the  message.  2.  That  the  duty  of 
carefulness  would  not  have  been  more  fully  indicated  to  the 
telegraph  company  by  the  insertion  therein  of  the  naine  of  the 
debtors,  in  the  absence  of  testimony  showing  otherwise.  3. 
The  law  does  not  impose  upon  a  creditor  the  duty  of  further 
investment  of  his  money  to  secure  himself  against  loss  for  the 
breach  of  a  contract  by  which  such  loss  is  caused;  it  is  not, 
therefore,  an  act  of  negligence  that  the  appellees  did  not  buy 
it  at  the  sheriff's  sale,  or  discharge  the  prior  liens,  although  the 
€8tirnated  or  real  value  of  the  property  was,  in  excess  of  the 
prior  liens,  suflBcient  to  have  paid  their  notes,  in  absence  of 
testimony  to  their  condition  as  to  their  means  to  do  so,  and 
testimony  showing  it  their  duty,  under  the  circumstances,  as 
ordinarily  careful  and  prudent  men,  to  do  so.  4.  The  measure 
of  damages  upon  the  facts  found  by  the  jury  is  the  value  of 
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the  notes  to  which  is  added  the  cost  of  the  message,  if  such  be 
the  extent  of  loss  shown,  with  eight  per  cent  interest  to  the- 
day  of  the  trial. 
Finding  no  error  in  the  record,  the  judgment  below  is  affirmed^ 


Telegraph  Companies.  —  Elements  of  damage  for  not  sending  or  not  de- 
livering telegrams:  See  monographic  note  to  Western  Union  Tel.  Co.  v.  Cooper, 
ante,  p.  778. 

Telegrams.  — Companies,  when  they  have  notice  of  the  importance  of 
their  messages,  whether  they  be  in  cipher  or  not,  must  transmit  immediately 
and  deliver  promptly:  Western  Union  Tel.  Co,  v.  Beynolds,  77  Va.  173;  4ft 
Am.  Rep.  715;  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471;  17  Am.  Rep. 
452;  and  other  cases  cited  in  the  opinion  of  the  principal  case. 


Kasling  V.   MOEEIS. 

L71  Tkxas,  684.] 

OiFEB  or  Reward  for  Arrest  of  Criminal,  when  Actkd  vros,  is  BiNiv 
ING  upon  the  party  making  it.  His  secret  motives  for  making  the  offer 
form  no  part  of  the  contract  with  the  party  acting  upon  it,  nor  will  the 
fact  that  he  expected  others  than  the  one  arrested  and  proved  guilty  to 
be  arrested  relieve  him  from  his  offer,  when  it  has  been  acted  upon. 

Constable  may  Claim  Reward  for  Making  Arrest  not  Required  bi 
HIS  Official  Duty;  as  where  he  makes  the  arrest  without  a  warranty 
without  having  seen  the  offense  committed,  and  without  information  that 
the  person  he  arrested  was  the  guilty  party. 

Action  to  recover  reward.    The  opinion  states  the  case. 

O'Neal  and  Eherhart,  and  Todd  and  RoioeUf  for  the  appel* 
lants. 

Walker,  A.  J.  On  the  tenth  day  of  March,  1886,  at  nighty 
the  storehouse  of  appellee,  R.  A.  Morris,  in  the  town  of  Lin- 
den, Cass  County,  Texas,  was  broken  into,  and  his  iron  safe, 
therein  situated,  was  very  artistically  blown  open,  burglarized^ 
and  robbed  of  about  $175  in  money.  Early  next  morning, 
and  immediately  upon  the  discovery  of  the  burglary,  Morris 
publicly,  and  many  times,  offered  a  reward  of  one  thousand 
dollars  for  the  arrest  and  conviction  of  the  thief  or  thieves. 
Plaintiff  E.  S.  Kasling  was  the  constable  of  the  town  and  pre- 
cinct where  the  burglary  was  committed,  and  plaintiff  Sim- 
mons was  a  private  citizen  who  had  on  some  occasions  acted 
in  an  official  capacity  as  deputy  sheriff.  Among  others,  Mor- 
ris told  Kasling  he  would  give  one  thousand  dollars  for  the 
arrest  and  conviction  of  the  party  committing  the  burglary^ 
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and  Kasling  informed  Simmons  of  the  reward  offered,  and  re- 
quested him  to  go  with  him  in  search  for  the  thief.  Rand, 
Taylor,  and  other  parties  also  mounted  horses  and  went  in 
different  directions  to  try  to  find  the  burglar  or  burglars,  the 
hope  of  the  reward  being  the  immediate  inducement. 

Kasling  and  Simmons  mounted  horses,  and  rode  some  miles 
in  the  country  in  search  of  the  burglar  or  burglars,  and  on 
their  return  saw  a  man  on  foot  near  the  road,  whom  they  ac- 
costed and  finally  informed  that  they  must  search  him.  They 
were  ready  with  their  pistols  and  "  got  the  drop  on  him," 
fortunately,  or  doubtless  one  or  both  of  them  would  have  been 
shot;  for,  on  forcing  him  to  hold  up  his  hands,  they  found  twa 
pistols  on  different  portions  of  his  person,  to  one  of  which  he 
had  motioned  his  hand;  and  also  conclusive  proof  that  he 
was  a  burglar,  besides  the  whole  of  the  stolen  money,  and  a: 
pistol  that  had  been  stolen,  the  same  night  of  the  housei 
burglary,  from  another  store  in  Linden  that  had  been  broken 
into.  They  arrested  him  without  warrant  or  affidavit,  and 
took  him  at  once  to  Linden  and  lodged  him  in  jail.  Kas- 
ling then  made  the  necessary  affidavit  and  procured  a  warrant, 
and  on  trial  the  prisoner  waived  an  examination  and  was  by 
the  magistrate  committed  to  answer  the  charge  of  the  burglary 
of  Morris's  store  and  safe.  At  the  ensuing  term  of  the  district; 
court  of  Cass  County,  Texas,  the  prisoner,  James  Sanders,  wasfe 
duly  indicted  for  the  burglary  and  theft  in  Morris's  store  (and 
for  other  felonies  committed  the  same  night),  and  was  tried 
fl,nd  convicted,  E.  S.  Kasling  being  present  and  testifying  in 
behalf  of  the  state.  Morris  disobeyed  the  process  of  the  state, 
and  left  the  country  to  avoid  testif3dng  against  him.  Sanders 
was  duly  convicted  of  said  offense  and  consigned  to  the  peni- 
tentiary. 

After  the  conviction  of  Sanders,  appellants  went  to  Morris, 
.and  demanded  the  one  thousand  dollars  reward.  Morris  at 
first  evaded,  and  asked  delay  and  time  to  see  his  attorney. 
He  finally  refused  to  pay,  whereupon  appellants  brought  this 
suit,  which  was  submitted  to  the  court  without  a  jury,  on  the 
above  facts,  and  was  decided  against  appellants,  and  in  favor 
of  Morris,  both  on  the  law  and  the  facts,  and  appellants  have 
taken  this  appeal. 

The  foregoing  statement,  adopted  from  the  brief  of  the  ap- 
pellants, presents  a  fair  and  reasonably  full  statement  of  the 
case  shown  in  the  record. 

The  statement  of  facts  shows  that  Morris  offered  the  reward 
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as  alleged.  The  offer  was  public  and  repeatedly  made,  and 
in  several  instances  it  was  accompanied  by  special  request  to 
parties  to  act  upon  it,  and  to  engage  in  the  search  for  the 
guilty  party.  In  one  or  more  instances  he  was  asked  if  he 
was  serious  in  making  it,  and  he  replied  he  "  was,  and  had  the 
money  to  pay  it." 

Unquestionably,  such  an  ofifer  when  and  after  it  has  been 
acted  upon  becomes  binding  upon  the  party  making  it:  Hay- 
den  V.  Sanger,  56  Ind.  46;  26  Am.  Rep.  1.  It  is  not  disputed 
that  Kasling  and  Simmons  acted  upon  the  offer,  and  arrested 
Sanders,  who  was  subsequently  convicted  for  the  offense  of 
burglary  in  breaking  open  and  stealing  from  Morris's  store- 
house. 

Morris,  the  defendant,  testified  to  his  suspicions,  which  he 
told  to  others,  that  the  burglary  was  another  "Keating  affair," 
meaning  that  he  thought  it  had  been  committed  by  persons 
residing  in  the  neighborhood;  that  he  had  named  one  as  sus- 
pected, and  that  he  thought  three  or  more  persons  had  been 
engaged  in  the  crime;  and  substantially  that  his  motive  for 
making  the  offer  was  to  rid  the  neighborhood  of  dangerous 
criminals. 

However  true  his  testimony  may  have  been,  the  testimony 
of  many  witnesses  supports  the  allegations  in  the  petition, 
and  that  these  motives  in  fact  formed  no  part  of  his  public 
offer.  That  offer  did  not  restrict  the  reward  so  that  it  was  to 
be  given  upon  the  detection,  arrest,  and  conviction  of  the  vil- 
lage blacksmith  and  his  supposed  associates  as  the  guilty 
party.  Nor  would  Kasling's  knowledge  of  the  motives  induc- 
ing to  the  offer  or  the  direction  of  Morris's  suspicions  of  itself 
alter  the  terms  of  the  public  offer,  or  prevent  Kasling  from 
acting  upon  it. 

Of  course,  if  in  the  private  conference  between  Morris  and 
Kasling  the  latter  was  informed  that  the  offer  was  restricted, 
it  would,  to  that  extent,  require  notice  by  Kasling.  It  is  noted, 
however,  that  Kasling  distinctly  denies  the  statement  made 
by  Morris  as  to  the  conversation  between  them  before  the  ar- 
rest. What  passed  in  that  conversation  is  a  question  of  veracity 
between  the  two  interested  parties.  Nor  were  the  plaintiffs 
disqualified  from  earning  and  exacting  the  reward  under  the 
offer  by  reason  of  the  fact  that  Kasling  was  constable  of  the 
beat  in  which  the  arrest  of  Sanders  was  made.  Kasling  re- 
quested Simmons  to  arm  himself  and  join  in  the  search,  assur- 
ing him  of  the  offered  reward.    It  appears  that  the  arrest  was 
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made  several  miles  from  the  county  seat;  was  made  without 
warrant.  Kasling  had  not  seen  the  oflfense  committed,  nor  had 
he  any  information  that  Sanders  was  the  guilty  party  other 
than  his  own  suspicions  when  they  met  on  the  road.  The  act 
was  not  required  by  his  official  duty. 

It  is  well  recognized  that  an  officer  is  not  entitled  to  reward 
beyond  his  legal  fees  for  the  performance  of  an  act  which  it  is 
his  official  duty  to  perform.  The  employment  and  payment 
for  extra  official  work,  though  incident  to  his  official  duty,  is 
not  against  public  policy.  Detective  work  usually  is  directed 
to  the  task  of  hunting  up  the  perpetrator  of  some  offense 
where  the  ordinary  machinery  of  the  courts  needs  such  aid. 
This  work  is  only  incidental  to  the  official  duty  of  the  con- 
stable or  sheriff:  R.  S.,  art.  4537;  Code  Crim.  Proc.,  arts.  44, 
45;  Addison  on  Crimes,  18. 

The  testimony  shows  that  the  offer  was  made  and  its  terms 
met  by  a  great  preponderance  in  the  testimony,  so  great  that 
the  judgment  should  be  reversed. 


Bewabb  fob  Abbest  of  Cbiminal.  —  Any  person  may  bind  himself  by 
a  public  offer  of  a  reward  for  the  arrest  of  a  criminal  offender,  whether  such 
offer  is  oral  or  otherwise:  Hayden  v.  Sanger,  56  Ind.  42;  26  Am.  Rep.  1; 
Janvrin  v.  Town  of  Exeter,  48  N.  H.  83;  2  Am.  Rep.  186;  Ryer  v.  Stockwell, 
14  Cal.  134;  73  Am.  Dec.  634,  and  note;  Murray  v.  Kennedy,  16  La.  Ann. 
385;  77  Am.  Dec.  189. 

Constable  ob  Othbb  Offices  relying  upon  an  offer  of  reward  is  entitled 
to  it,  when  making  an  arrest  under  circumstances  which  do  not  require  him 
to  make  the  arrest  as  an  official  duty:  Hayden  t.  Sanger,  66  Ind.  42;  26  Am. 
fiep.  1;  Doma  v.  Mutism,  43  Vt.  676;  6  Am.  Bep.  316. 
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PRO0BKD8  OF  VoiiUlirrABT  SaLB  OF  HOMBSTKAB  ABK  LuXLB  10  EXSOtT* 
TIOK. 

Monet  in  Hands  of  Shebiff  Belonoino  to  JvDQVXtrr  Dutok  against 
whom  he  holds  an  execution  may  be  applied  by  him  to  inch  execution, 
although  it  has  been  made  by  him  on  execution. 

Statutory  proceeding.    The  opinion  states  the  case. 

Gordon  and  McMurray,  and  Wallace  Hendriektf  fat  th«  ap- 
pellant. 

Charles  Sovoardf  for  the  appellees. 
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Hobby,  J.  This  was  a  statutory  proceeding,  instituted  un- 
der articles  2324  and  2325,  Revised  Statutes,  by  appellees  on 
this  appeal,  C.  K.  and  M.  J.  Kelsey,  against  W.  J.  Mann, 
sheriflFof  Wise  County,  appellant,  requiring  him  to  pay  over 
money  collected  by  him  under  an  order  of  sale  issued  from 
the  district  court  of  said  county,  in  their  favor,  against  one 
T.  V.  Shilling,  for  $374.60. 

There  is  no  material  controversy  about  the  facts  in  the 
case. 

Appellees  recovered  a  judgment  upon  two  notes,  amounting 
to  $374.60,  with  ten  per  cent  interest  per  annum,  against  Shil- 
ling, in  the  district  court  of  Wise  County,  with  a  foreclosure 
of  the  vendor's  lien  upon  the  land  sold  by  them  to  Shilling, 
it  being  their  homestead  at  the  time  of  the  sale  to  Shilling. 
An  order  of  sale  issued,  and  W.  A.  Hufifraan  became  the  pur- 
chaser at  the  sale,  paying  to  the  sheriff,  appellant,  the  sum 
of  four  hundred  dollars.  After  satisfying  the  execution  and 
costs,  a  balance  remained  in  the  sheriff's  hands  of  $375.40, 
which  appellees  demanded,  and  which  appellant  refused  to 
nay  over,  upon  the  ground^  that  he  had  applied  it  to  valid 
executions  then  in  his  hands  against  appellee  C.  K.  Kelsey 
«»nd  E.  Henson,  in  favor  of  W.  A.  Huffman,  amounting  in  the 
aggregate  to  $358.55;  that  the  money  in  appellant's  hands 
was  the  community  property  of  appellees,  and  was  subject  to 
said  executions.  At  the  time  of  the  sale  of  the  land  to  Shil- 
ling by  appellees,  it  was  their  homestead;  and  it  was  the  in- 
tention of  appellees,  when  the  notes  sued  upon  were  collected, 
to  invest  the  proceeds  in  another  home,  having  no  other  means 
for  that  purpose.  Since  the  sale  to  Shilling  of  appellees* 
home,  they  had  taken  steps  to  obtain  a  home  in  Erath  County 
under  the  pre-emption  laws,  and  caused  the  same  to  be  sur- 
veyed, but  subsequently  ascertained  that  the  survey  selected 
had  been  previously  located.  Judgment  was  rendered  in  the 
lower  court  against  appellant,  Mann,  for  $375.40,  with  interest 
at  the  rate  of  ten  per  cent  per  annum,  and  $90.20  damages. 

This  judgment  was  subsequently  set  aside  and  reformed, 
and  judgment  rendered  against  him  for  $375.40,  and  costs, 
and  judgment  for  the  sureties  for  their  costs.  From  this 
judgment  both  parties  have  appealed. 

The  questions  involved  in  this  appeal  are,  first,  whether  the 
money,  $375.40,  in  the  hands  of  the  sheriff,  appellant,  and 
collected  by  him  under  the  order  of  sale  issued  upon  the  judg- 
ment in  appellees'  favor  foreclosing  the  lien  upon  the  home- 
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stead,  was  exempt  from  execution  and  seizure  by  reason  of 
the  fact  that  this  amount  was  the  proceeds  of  the  sale  of  the 
homestead,  and  was  intended  by  appellees  to  be  invested  in 
another  home,  they  then  being  without  one,  except  in  so  far 
as  their  homestead  rights  might  exist  under  the  settlement, 
«urvey,  and  residence  in  Erath  County,  by  virtue  of  the  pre- 
■emption  law;  that  they  were  still  residing  upon  the  land  in 
Erath  County,  and  had  settled  upon  it  with  the  intention  of 
making  it  their  homestead.  After  appellees  had  caused  the 
survey  to  be  made  of  the  tract  of  land  in  Erath  County,  the 
surveyor  warned  them  not  to  put  any  valuable  improvements 
thereon,  because  it  had  been  located.  Appellees  placed  none 
on  this  land,  but  rented  and  cultivated  an  adjoining  tract  of 
land.  No  patent  had  issued  to  the  land  upon  the  location 
prior  to  appellees,  and  they  were  uncertain  as  to  the  title  be- 
ing issued  to  them. 

The  exchanges  made  of  exempt  property  for  other  property 
are  by  law  classified  into  two  kinds,  voluntary  and  involun- 
tary; the  legal  eflfect  of  the  former  dififering  materially  from 
that  of  the  latter,  according  to  the  principles  laid  down  and 
concurred  in  by  a  majority  of  the  American  courts. 

In  reference  to  a  voluntary  exchange  of  property  specifically 
exempt  from  execution  for  property  not  so  exempt,  the  debtor, 
in  such  a  case  of  a  voluntary  exchange  of  property,  cannot 
"Claim  exemption  for  the  property  received  in  exchange. 

The  reason  of  the  rule  is  said  to  be,  that  the  law  desig- 
nates the  species  of  property  it  exempts,  and  does  not  allow 
the  debtor  to  choose  for  himself  in  respect  to  the  kind  or 
species  of  property  to  be  exempted.  To  permit  this,  would 
be  to  substitute  the  choice  of  the  debtor  for  the  provisions  of 
the  statute.  When  exempt  property  is  voluntarily  converted 
into  money,  or  other  property  not  also  exempt  by  law,  the 
right  is  gone:  Thompson  on  Homesteads,  sec.  750;  Whitten- 
herg  v.  Lloyd,  49  Tex.  642;  Schneider  v.  Bray,  59  Id.  670. 

In  the  case  of  Watkins  v.  Blatschinski,  40  Wis.  347,  it  was 
held  that  the  proceeds  of  the  sale  of  the  homestead  was  pro- 
tected, when  designed  in  good  faith  to  be  applied  to  the  pur- 
chase of  another,  and  while  in  transition  from  one  homestead 
to  another.  But  this  decision  is  based  upon  a  statutory  pro- 
vision with  reference  to  that  subject  in  that  state.  We  are 
not  aware  of  any  such  statutory  regulation  in  our  state  with 
respect  to  the  proceeds  of  the  sale  of  the  homestead. 

In  the  case  before  us,  whatever  may  be  the  hardship  arising 
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out  of  the  rule,  it  is  the  result  of  the  voluntary  act  of  the  ap- 
pellees, in  exchanging  property  fully  protected  by  the  law  for 
that  to  which  the  law  affords  no  such  protection  as  is  claimed. 
And  we  are,  therefore,  of  opinion  that  money  in  the  hands  of 
the  sheriff,  collected  under  an  order  of  sale  issued  upon  a 
judgment  foreclosing  the  vendor's  lien  upon  the  judgment 
creditor's  homestead,  which  had  been  voluntarily  sold,  is  sub- 
ject to  valid  executions  in  the  sheriff's  hands. 

Appellees — who  are  appellants  on  cross-appeal — assign  as 
error  the  refusal  of  the  court  to  allow  them  ten  per  cent  per 
annum  and  five  per  cent  per  month  on  the  money  collected 
by  the  sheriff,  and  which  he  refused  to  pay  over. 

There  can  be  no  question  that  appellees'  motion  was  in 
strict  compliance  with  the  rules  of  practice  prescribed  by  the 
supreme  court  under  this  statute:  R.  S.,  arts.  2324,  2325.  It 
was  not  a  suit  against  the  sheriff,  but  it  was  in  the  form  of  a 
motion.  The  money  was  shown  to  have  been  collected  by  the 
sheriff;  the  demand  was  made  for  payment,  and  it  was  filed  at 
the  term  next  following  the  demand,  and  in  the  court  from 
which  the  order  of  sale  issued;  but  it  is  admitted  that  the 
money  was  applied  by  the  sheriff  to  the  payment  of  regular 
executions  already  in  his  hands,  issued  upon  valid  judgments, 
and  the  return  thereof  made  by  him.  This  confronts  us  with 
the  question  whether  money  so  in  the  hands  of  the  officer  is 
subject  to  execution.  This  question  was  thoroughly  discussed 
in  the  well-considered  case  of  Hamilton  v.  Ward,  4  Tex.  365, 
in  which  a  motion  was  filed  against  the  sheriff  for  failing  to 
make  a  return,  and  for  refusing  to  pay  over  money  collected 
under  an  execution.  The  judgment  and  execution  were  in 
proof,  as  were  also  the  facts  that  he  had  collected  $192.56,  and 
had  applied  the  same  to  an  execution  against  the  plaintiff  and 
Hamilton  in  favor  of  Latimer,  and  Bagby. 

This  case  cited  is  characterized  by  an  exhaustive  review  of 
the  leading  cases  having  reference  to  this  subject,  notably  the 
cases  of  Dolby  v.  Mullins,  3  Humph.  437,  39  Am.  Dec.  180, 
and  Fendall  v.  Turner,  1  Cranch  C.  C.  35.  The  last-named 
case,  supporting  the  proposition  that  money  in  the  hands  of 
the  sheriff  cannot  be  levied  on  and  applied  to  an  execution 
against  the  owner  of  the  money,  was  reviewed  by  Judge  Green 
in  Dolby  v.  Mullins,  citing  Justice  Buller,  1  Term  Rep.  370; 
and,  says  Judge  Wheeler:  "  The  argument  [of  Judge  Green] 
answered,  in  every  aspect  which  that  argument  [in  Turner  v. 
Fendall}  has  presented  the  question,  with  equal  clearness  and 
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force  of  reasoning,  and  with  almost  the  precision  of  actual 
demonstration."  Our  supreme  court  felt  no  hesitancy  in 
adopting  it  as  the  judgment  of  the  court.  And  it  was  con- 
cluded that  the  sheriff  had  the  right  to  appropriate  the  money 
of  the  plaintiff  in  his  hands  in  satisfaction  of  the  execution 
against  the  plaintiff,  and  the  judgment  below  against  the 
sheriff  was  reversed  and  dismissed: 

In  McClane  v.  Rogers,  42  Tex.  218,  it  is  held  that  if  money 
comes  into  the  hands  of  the  sheriff  while  he  holds  a  valid 
execution  against  the  party  to  whom  it  belongs,  he  may  no 
doubt  apply  it  in  satisfaction  of  such  execution.  To  the  same 
effect  is  the  case  of  Walton  v.  Compton,  28  Tex.  575. 

We  do  not  think  the  judgment  against  appellant,  Mann,  is 
authorized  under  the  law  and  facts  in  this  case,  and  are  of 
opinion  that  it  should  be  reversed  and  the  cause  dismissed. 


Homesteads.  —  The  proceeds  of  a  sale  of  a  homestead  are  liable  to  execu- 
tion, unless  the  vendor  at  the  time  of  the  sale  intends  to  re-invest  such  pro- 
ceeds in  another  homestead:  Smith  v.  Oore,  23  Kan.  488;  33  Am.  Bep.  188. 
And  so  an  insurance  company  is  liable  as  a  garnishee  of  the  assured  after 
loss,  although  the  property  was  exempt  from  attachment  or  execution: 
Wooater  v.  Page,  54  N.  H.  125. 
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Secoxd  Continxtancb  is  Properly  Refused  to  Railroad  Compaitt  ap- 
plying therefor  on  account  of  the  absence  of  a  witness  in  its  employ  re- 
siding in  another  county,  where,  relying  upon  being  able  to  have  him 
personally  present  at  the  trial,  it  made  no  effort  to  take  his  deposition, 
but  was  disappointed  by  reason  of  the  fact  that  one  of  its  officials  had 
given  him  leave  of  absence. 

Watchman  Directed  by  Locomotive  Engineer  Disabled  by  Sickness 
to  Take  Charge  op  Engine  is,  while  running  the  engine,  an  employee 
of  the  company,  and  as  such  entitled  to  recover  damages  for  injuries 
received  by  him  from  imperfect  machinery  furnished  by  the  company 
for  use  in  its  service,  notwithstanding  a  rule  of  the  company  forbade 
the  engineer  to  permit  any  person  other  than  himself  to  take  charge  of 
the  engine,  where  it  is  shown  that  such  rule  was  not  intended  to  be  en- 
forced when,  on  account  of  the  sickness  of  the  engineer,  it  became  neces- 
sary for  his  duties  to  be  performed  by  another. 

Skkyant  is  Deemed  to  be  in  Master's  Service  whenever  Present  to 
Perform  his  Duty  under  the  contract  creating  the  relation  of  master 
and  servamt,  and  subject  to  orders,  although  at  a  given  moment  he  may 
not  be  engaged  in  the  actual  performance  of  any  labor. 

CoKTRiBCTORY  NEGLIGENCE,  WHEN  Fact  FOR  JuBY.  —  Whether  or  not 
the  act  of  an  engineer  in  leaving  his  engine  when  the  train  stopped,  and 
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going  to  another  car  in  the  train,  where  an  explosion  occurs  throngh 
which  he  is  injured,  is  contributory  negligence  on  hia  part,  is  a  question 
for  the  jury. 

Whkke  there  is  Testimony  op  Sevebal  Facts  from  Which  Negli- 
OENCE  MAY  BE  INFERRED,  it  Is  not  error  to  refuse  an  instruction  point- 
ing  out  a  single  fact  in  evidence  as  insufficient  to  prove  negligence. 

Evidence  Showing  What  Inquiry  Master  Made  as  to  Competency  o» 
Servant,  and  what  knowledge  he  had,  or  obtained  on  inquiry,  should  be 
considered  in  determining  the  question  whether  or  not  he  exercised  due 
care  to  inform  himself  as  to  the  competency  of  the  servant.  And  if  it 
be  contended  that  a  master  knowingly  employed  an  incompetent,  servant, 
it  would  seem  that  this  fact  ought  to  be  established  by  evidence  tending 
to  show  that  the  master  had  been  in  a  position  to  know  that  the  servant 
was  incompetent,  or  the  general  reputation  of  the  servant  should  be 
shown  to  be  such  as  to  induce  the  belief  that  bis  incompetency  must 
have  been  generally  known. 

Action  for  personal  injuries.  The  court  gave  the  following 
instructions  to  the  jury:  "  7.  The  burden  of  proof  is  on  plain- 
tiff to  show,  by  a  preponderance  of  testimony,  his  right  to  re- 
cover. He  must,  before  he  can  recover,  show  that  he  was 
injured  substantially  as  alleged;  that  such  injury  resulted 
from  an  explosion  of  a  boiler  used  on  a  pile-driver  of  defend- 
ant's, and  that  such  explosion  occurred  by  reason  of  defect  in 
said  boiler,  or  in  consequence  of  the  incompetency  of  the  en- 
gineer in  charge  of  the  boiler  which  exploded,  or  by  both  such 
causes  combined.  8.  If  the  evidence  should  show  that  plain- 
tiff was  injured  by  such  explosion  as  alleged,  yet  if  it  also 
appears  that  plaintiff,  at  the  time  of  such  injury,  was  away 
from  the  place  at  which  his  duties  required  him  to  be  (if  you 
find  that  he  was  in  defendant's  employment),  and  that  he 
voluntarily  placed  himself  in  a  position  of  danger,  and  in  con- 
sequence thereof  received  the  injuries  complained  of,  then  he 
could  not  recover,  no  matter  whether  such  boiler  was  defective 
or  the  engineer  in  charge  was  incompetent  or  not.  9.  Or  if 
you  find  that  said  boiler  exploded  because  of  defects  in  mate- 
rial, and  plaintifi"  knew  of  such  defects  before  the  explosion, 
or  might  have  known  the  same  by  the  use  of  observation  in 
the  course  of  his  employment,  and  by  placing  himself  near  the 
same  was  injured  by  the  explosion,  or  if  such  boiler  exploded 
in  consequence  of  incompetency  of  the  engineer,  and  plaintiff 
knew  of  such  incompetency  before  the  explosion,  then  he  can- 
not  recover 10.  If  plaintiff  was,  at  the  time  of  the 

explosion,  engaged  in  the  management  of  an  engine  of  defend- 
ant on  its  railroad,  then  the  engineer  on  the  pile-driver  and 
plaintiff  would  be  fellow-servants,  and  for  an  injury  resulting 
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to  plaintiflf  from  carelessness  or  negligence  of  such  engineer, 

plaintiff  cannot  recover.     11 A  railroad  is  required  to 

use  care  and  caution  in  providing  its  employees  with  safe 
machinery  with  which  to  perform  the  duties  required  of  them 
in  the  service.  It  is  also  required  to  use  care  and  caution  in 
selecting  skillful  and  competent  engineers  and  other  employees 
to  perform  the  service  required.  And  for  any  injury  resulting 
to  an  employee  from  a  failure  to  use  such  care  and  caution,. 
Buch  railway  company  is  liable,  unless  the  injury  results  from 
negligence  or  want  of  care  on  the  part  of  such  employee  or  that 
of  a  fellow-servant 13 Ifyou  find,  from  the  evi- 
dence, that  the  plaintiff  was  injured  in  the  manner  as  alleged, 
and  that  at  the  time  of  the  injury  he  was  in  the  employ  of  the 
defendant  as  a  night-watchman,  and  that  his  duties  as  such 
were  performed  at  a  different  place  from  that  at  which  the 
injury  occurred,  then,  before  plaintiff  can  recover,  he  must 
show  that  he  was  properly  at  the  place  where  the  injury  oc- 
curred, and  that  his  presence  there  was  in  the  performance  of 
a  service  for  defendant.  14.  If  plaintiff,  being  a  night-watch- 
man of  defendant,  was  at  the  time  of  the  explosion  at  the  place 
of  explosion,  and  was  sent  there  in  charge  of  the  engine  which 
pulled  the  car  on  which  was  the  boiler  that  afterwards  ex- 
ploded, by  direction  of  one  Sprague,  the  regular  engineer  in 
charge  of  said  engine,  and  you  further  find  that,  under  the 
custom  and  usage  of  defendant's  road  management,  plaintiff 
was  expected  or  required  to  obey  said  directions,  and  went  in 
obedience  to  said  Sprague's  directions,  then  if  plaintiff  was 
injured  by  said  explosion  while  at  a  proper  place  in  carrying 
out  said  directions,  by  the  acts  of  negligence  of  defendant  as 
charged,  defendant  would  be  liable.  15.  If  you  find,  from  the 
evidence,  that  plaintiff  was  rightfully  at  the  place  of  the  ex- 
plosion, under  the  instructions  given  in  the  preceding  para- 
graph, and  you  further  find  that  he  left  his  engine,  and  went 
to  the  boiler  that  exploded,  and  you  find  that  he  had  no  rea- 
son to  believe  that  said  boiler  was  in  danger  of  explosion,  and 
in  so  going  near  it  he  did  what  was  usual  in  such  case  on  part 
of  train-men,  and  there  was  no  apparent  danger  in  so  doing, 
and  it  was  such  an  act  as  a  man  of  ordinary  prudence  and 
caution  would  commit,  then  the  same  would  not  defeat  his 
right  to  recover,  if  he  was  otherwise  entitled  to  recover  under 
the  evidence  and  the  instructions  herein  given."  The  sixth  in- 
struction, referred  to  in  the  opinion,  which  was  asked  by  the 
defendant,  but  not  given,  is  as  follows:  "  If  it  appears,  from 
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the  evidence,  that  the  plaintiff  was  in  the  employ  of  defendant 
in  the  capacity  of  a  night-watchman  for  the  engine  of  a  pile- 
driving  train,  and  he  was  a  fellow-servant  with  Stalzredie,  the 
engineer  of  the  pile-driving  engine,  then,  before  plaintiff  can 
recover,  he  must  show  by  the  evidence, — 1.  That  Stalzredie 
was  an  incompetent  engineer;  2.  That  the  defendant  com- 
pany knew  of  his  incompetency,  or  might  have  known  it  by 
reasonable  inquiry;  3.  That  plaintiff  did  not  know  of  his  in- 
competency, and  could  not  have  known  it  by  reasonable  dili- 
gence. The  burden  is  upon  the  plaintiff  to  prove  these  facts." 
Other  facts  are  stated  in  the  opinion. 

F.  M.  Prendergaat,  for  the  appellant. 

C.  A.  Culberson,  for  the  appellee. 

Stayton,  C.  J.  This  action  was  brought  by  appellee  to  re- 
cover damages  for  an  injury  that  he  alleged  was  caused  to  him 
while  in  the  employment  of  appellant,  by  the  explosion  of  the 
boiler  of  an  engine  used  to  operate  a  pile-driving  machine. 

The  action  was  brought  in  Marion  County,  where  tried,  and 
when  the  cause  was  called  for  trial  the  appellant  made  an 
application  for  a  continuance  based  on  the  absence  of  F.  M. 
Sprague,  who  resided  in  Hunt  County.  The  witness  had  testi- 
fied by  deposition,  and  the  appellant  desired  his  presence  in 
order  that  he  might  explain  a  part  of  his  evidence  already 
given.  No  effort  had  been  made  again  to  take  his  deposition, 
but  being  in  the  employment  of  appellant,  it  depended  upon 
having  him  present  on  the  trial,  but  in  this  was  disappointed 
by  reason  of  the  fact  that  one  of  appellant's  oflBcials  had  given 
him  leave  of  absence. 

The  bill  of  exceptions  shows  that  the  application  was  for  a 
second  continuance.  No  such  diligence  as  the  law  requires 
had  been  used,  and  the  court  below  did  not  err  in  overruling 
the  motion  for  a  continuance. 

It  seems  that  the  appellee  was  in  the  employment  of  appel- 
lant as  a  fireman,  when  he  was  directed  by  the  proper  au- 
thority "  to  go  to  Carson  and  stay  with  engine  190  and  the 
pile-driver  as  watchman."  This  was  on  February  5,  1886; 
and  in  obedience  to  the  order,  he  went.  There  was  some  pile- 
driving  to  be  done  about  one  mile  and  a  half  west  of  Carson, 
at  a  bridge,  and  on  the  morning  of  the  next  day  the  train 
with  pile-driver,  having  remained  during  the  night  at  Carson, 
went  to  the  place  where  the  work  was  to  be  done,  with  the 
regular  engineer,  F.  M.  Sprague,  in  charge  of  the  locomotive. 
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The  train  with  pile-driver  returned  to  Carson  at  noon,  and 
went  out  again  in  the  afternoon  in  charge  of  the  fireman, 
but  soon  returned  to  the  side-track  at  Carson  to  let  a  train 
pass. 

After  this,  Sprague,  the  engineer,  was  sick,  and  he  directed 
the  appellee,  in  charge  of  the  locomotive,  to  take  the  train  to 
the  place  where  the  piles  were  to  be  driven,  which  he  did. 

Behind  the  locomotive  were  the  tender,  caboose,  and  car  on 
which  was  the  pile-driver  and  engine  to  operate  it. 

When  the  train  arrived  at  the  place  where  the  work  was  to 
be  done,  appellee  and  others  of  the  crew  went  to  the  car  on 
which  was  the  pile-driver  and  its  engine,  and  soon  after  the 
boiler  of  this  engine  exploded,  causing  the  injury  to  appellee, 
of  which  he  complains. 

Appellee  alleges  that  the  explosion  was  caused  by  defects  in 
the  boiler,  and  by  the  want  of  proper  skill  in  the  person  who 
was  operating  the  engine  for  the  pile-driver. 

The  evidence  for  appellee  shows  clearly  that  the  boiler  was 
very  defective,  and  tends  to  show  that  the  person  who  had 
charge  had  but  little,  if  any,  experience  as  an  engineer. 

No  evidence  was  introduced  to  show  that  the  engineer  was 
competent,  or  that  any  inquiry  had  been  made  as  to  his  com- 
petency; but  a  witness  for  appellant,  who  examined  the  boiler 
on  the  day  it  was  sent  out,  stated  that  he  thought  it  then  in 
good  order,  and  that  from  an  examination  made  after  the  ex- 
plosion, he  thought  it  was  caused  by  an  overpressure  of  steam. 

F.  M.  Sprague,  the  locomotive  engineer,  testified  that  "John 
S.  Scott,  the  appellee,  ran  the  engine  out  on  the  morning  of  the 
explosion  by  my  request,  as  I  was  sick,  and  not  able  to  handle 
the  engine.  Scott's  duty  was  to  watch  the  engine  at  night;  it 
was  not  his  duty  to  take  the  engine  out  from  Carson  that  day, 
but  at  my  request  he  did  it.  I  requested  him  to  take  the  engine 
out,  as  it  was  the  custom  for  watchmen,  and  men  who  were 
hired  as  Scott  was,  to  assist  the  engineer  in  case  of  sickness, 
as  he  was  an  old  fireman,  and  I  thought  him  a  competent  man 
to  handle  the  engine.  Scott's  time  was  his  own  from  seven 
o'clock  in  the  morning  until  six  o'clock  in  the  evening.  He 
was  requested  by  me  to  handle  the  engine  as  aforesaid.  Scott 
took  the  engine  at  my  request;  if  he  had  not  taken  it,  my 
opinion  is,  the  result  as  to  him  would  have  been  the  same. 
When  Scott  arrived  at  the  bridge,  he  stopped  the  engine  and 
came  over  on  the  pile-driver  car  with  the  train-crew.  I  don't 
know  what  he  was  doing  at  the  time  of  the  explosion.   He  w» 
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on  the  third  car  from  the  locomotive.  I  don't  know  how 
came  him  to  be  there." 

It  is  shown  that  appellee  was  not  actually  doing  anything 
at  the  time  of  the  explosion;  that  his  bedding  was  in  the 
caboose,  where  he  slept,  and  there  was  evidence  tending  to 
show  that  his  duties  as  watchmen  only  would  not  have 
taken  him  from  Carson,  and  that  he  might  have  spent  the 
day  as  he  pleased  if  under  no  obligation  to  obey  the  orders  of 
Sprague. 

The  evidence  tended  to  show  that  a  rule  of  the  company  for- 
bade an  engineer  to  place  his  locomotive  in  the  control  of  an- 
other, and  that  this  rule  was  known  to  Scott  at  the  time  of  the 
trial,  but  his  knowledge  in  this  respect,  on  the  day  of  the  ex- 
plosion, was  not  shown. 

Appellant  asked  the  following  instruction:  "  It  appears  that 
the  plaintiff  had  no  duty  to  perform  at  or  near  the  pile-driving 
engine,  and  he  Was  there  on  the  car  merely  to  suit  his  own 
pleasure.  He  cannot  recover.  You  will  therefore  find  for 
defendant," — which  was  refused,  and  this  is  assigned  as  error. 

The  court,  in  effect,  instructed  the  jury  that  appellee  might 
recover,  if  injured  as  alleged,  without  negligence  on  his  part, 
although  his  duties,  as  watchman  only,  did  not  require  him 
to  render  the  services  rendered  at  request  of  the  engineer,  if 
*' under  the  custom  and  usage  of  defendant's  road  management 
plaintiff  was  expected  to  obey  "  the  orders  of  the  engineer  un- 
der the  circumstances.  This  charge  is  also  assigned  as  error. 
Appellant  contends  that  it  was  a  violation  of  the  rules  of  the 
company  for  the  engineer  to  place  his  engine  in  the  hands  of 
appellee,  and  that  for  this  reason  the  latter  cannot  recover. 

If  the  appellee  had  been  injured  while  in  the  act  of  perform- 
ing an  act  or  through  the  performance  of  an  act  known  to  be 
forbidden  by  the  rules  of  the  companj'^,  it  is  clear  that  he  could 
not  recover.  He,  however,  was  not  injured  in  either  of  those 
ways. 

If  it  be  contended  that  appellee  was  wrongfully,  or  not  in 
course  of  the  service,  at  the  place  where  the  explosion  oc- 
curred, by  reason  of  the  fact  that  he  went  there  in  perform- 
ance of  a  duty  that,  under  the  rules  of  the  company,  the 
engineer  was  forbidden  to  permit  any  person  other  than  him- 
self to  perform,  then,  under*  the  evidence,  it  would  be  neces- 
sary to  ascertain  what  effect  should  be  given  to  the  rule  claimed 
to  have  existed. 

The  testimony  of  Sprague  shows  that  the  general  rule  which 
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forbade  an  engineer  to  give  another  charge  of  his  engine  was 
not  intended  to  be  enforced  when  on  account  of  the  sickness 
of  the  engineer  it  became  necessary  for  his  duties  to  be  per- 
formed by  another. 

The  rule,  then,  had  its  exception,  which  was  applicable  at 
the  time  appellee  went  to  the  place  where  the  explosion  oc- 
curred in  charge  of  the  locomotive. 

Proper  rules  which  are  usually  and  customarily  violated 
are  presumed  to  be  not  intended  for  enforcement,  —  not  rules 
at  all. 

If,  under  the  evidence,  the  appellee  had  been  injured  by  an 
explosion  of  the  boiler  of  the  locomotive  caused  by  such  defect 
as  would  fix  liability  on  the  master  for  an  injury  to  a  servant, 
we  do  not  see  that  appellant  would  not  have  been  liable. 

It  is  true  that  the  employer  is  only  liable  as  master  to  the 
servant  when  the  latter  is  actually  in  his  service,  and  that  at 
times,  during  the  period  of  an  engagement,  the  employee 
may  sustain  to  the  employer  no  other  relation  than  that  of 
stranger. 

It  does  not  follow  from  this,  however,  that  the  employee  i» 
to  be  deemed  in  the  employer's  service  only  when  he  is  actu- 
ally engaged  in  labor. 

He  is  to  be  deemed  in  the  master's  service  whenever  pres- 
ent to  perform  his  duty  under  the  contract  creating  the  rela- 
tion of  master  and  servant,  and  subject  to  orders,  although  at 
a  given  moment  he  may  not  be  engaged  in  the  actual  perform- 
ance of  any  labor. 

We  are  of  the  opinion  that  the  evidence  shows  a  state  of 
facts  which  require  the  appellee,  as  the  servant  of  appel- 
lant, to  be  with  the  train  at  the  time  he  was  injured.  The 
fact  that  he  may  not  have  been  actually  engaged  in  the  per- 
formance of  labor  at  the  time  he  was  injured,  if  he  was  with 
the  train  in  discharge  of  a  duty  the  engineer  had  power  to 
impose  upon  him  by  virtue  of  his  employment,  and  subject  to 
further  orders,  would  not  for  the  time  destroy  the  relation  of 
master  and  servant,  and  make  him  a  stranger  to' appellant. 

This  being  true,  there  was  no  error  in  refusing  the  charge 
asked,  nor  in  giving  the  charge  complained  of. 

Had  the  appellee,  when  the  train  stopped,  remained  with 
the  locomotive,  and  been  there  injured  by  the  explosion  of  the 
boiler,  and  in  operating  the  pile-driver,  he  would  doubtless 
have  been  entitled  to  recover  if  there  was  a  failure  of  the  mas- 
ter to  use  such  care  as  is  required  in  reference  to  machinery 
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placed  in  the  hands  of  employees  to  be  used  in  the  master's- 
service. 

Whether  the  act  of  the  appellee  in  leaving  the  locomotive 
when  the  train  stopped,  and  going  to  the  place  where  the  car 
with  the  pile-driver  was,  was  contributory  negligence  that 
would  defeat  a  recovery,  was  a  question  for  the  jury.  "No 
question  as  to  this  is  raised  in  this  court,  nor  does  it  appear 
that  such  a  question  was  raised  in  the  court  below. 

The  proposition  sought  to  be  maintained  throughout  is,  that 
the  relation  of  master  and  servant  did  not  exist  at  the  time 
the  injury  was  inflicted,  and  that  for  this  reason  appellant  did 
not  owe  to  appellee  any  duty  other  than  such  as  it  owed  to 
every  stranger. 

The  appellant  asked  a  charge  to  the  effect  that  the  incom-- 
petency  of  the  engineer  in  charge  of  the  boiler  that  exploded 
could  not  be  proved  by  one  single  act  of  negligence,  and  this 
was  refused.  The  court  did  not  err  in  refusing  the  charge, 
for  it  was  not  applicable  to  the  facts  in  proof. 

The  testimony  introduced  to  show  the  incompetency  of  the 
engineer  consisted  of  evidence  tending  to  show  his  entire 
want  of  experience  as  an  engineer,  and  that  his  avocation  waa 
that  of  a  bridge-carpenter. 

There  was  evidence  introduced  by  appellant  tending  to  show 
that  the  explosion  occurred  on  account  of  the  fact  that  the  en- 
gineer placed  a  higher  pressure  of  steam  on  the  boiler  than  it 
was  capable  of  sustaining.  This  tended  to  show  negligence 
on  the  part  of  the  engineer,  and  might  have  been  looked  to,  in 
connection  with  the  other  facts,  to  ascertain  the  competency  of 
the  engineer;  but  a  charge  which  presented  but  one  fact,  and 
that  the  least  important  fact  bearing  on  an  issue,  and  in- 
formed the  jury  that  this  would  not  be  sufficient  proof  of  incom- 
petency, would  have  been  calculated  to  mislead. 

All  the  facts  tending  to  show  incompetency  should  be  con- 
sidered together.  If  the  question  be,  whether  a  master  exer- 
cised due  care  to  inform  himself  as  to  the  competency  of  a 
servant,  evidence  showing  what  inquiry  he  made,  and  what 
knowledge  he  had,  or  obtained  on  inquiry,  should  be  consid- 
ered; and,  it  would  seem,  if  it  be  contended  that  a  master 
knowingly  employed  an  incompetent  servant,  that  ought  to 
be  established  by  evidence  tending  to  show  that  the  master 
had  been  in  position  to  know  that  the  servant  was  incompe- 
tent, or  the  general  reputation  of  the  servant  should  be  showa 
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to  be  such  as  to  induce  the  belief  that  his  incompetency  must 
have  been  generally  known.     . 

The  court  correctly  instructed  the  jury  as  to  the  burden  of 
proof,  and  as  to  facts  necessary  to  be  shown  in  order  to  fix 
liability  of  appellant  if  the  injuries  to  appellee  resulted  from 
the  incompetency  of  the  engineer,  and  did  not  err  in  refusing 
to  give  the  charge  asked  by  appellant  and  numbered  six. 
The  other  assignments  relate  to  the  refusal  of  the  court  below 
to  grant  a  new  trial,  and  in  the  main  present  questions  already 
considered. 

We  deem  it  proper,  however,  to  say  that  if  there  had  been 
no  testimony  tending  to  show  that  the  engineer  was  incompe- 
tent, the  evidence  offered  by  the  appellee  was  such  as  to  show 
that  the  boiler  was  unfit  for  use. 

There  is  no  error  in  the  judgment,  and  it  will  be  afl&rmed. 


Pbacticb  —  CoNTiNUANOE. — Where  a  party  has  failed  to  employ  the 
means  provided  by  law,  when  practicable,  to  enforce  a  witness's  attendance, 
or  to  procure  his  testimony,  a  continuance  will  not  be  granted  for  the  ab> 
eence  of  such  witness,  though  he  may  be  a  very  material  witness:  Hensley  v. 
Lt/tle,  5  Tex.  497;  55  Am.  Dec.  741,  and  note;  Hyde  v.  State,  16  Tex.  445; 
67  Am.  Dec.  630;  Stevenson  v.  Shenoood,  22  HI.  238;  74  Am.  Dec.  140;  StcOe 
V.  Cross,  12  Iowa,  66;  79  Am.  Dec.  519. 

CONTBIBUTOKY  NEGLIGENCE,    WHEN   A  QnESTION  OT  FaCT  FOB  THE   JVST, 

and  when  not:  See  Baltimore  etc  B.  R.  Co.  v.  Kane,  69  Md.  11;  9  Am.  St. 
Rep.  387,  and  note;  Mynning  v.  Detroit  etc.  R.  R.  Co.,  64  Mich.  93;  8  Am. 
St.  Rep.  804,  and  note;  and  the  following  recent  cases  in  which  the  rule 
that  negligence  is  ordinarily  a  question  for  the  jury  has  been  approved  and 
reaffirmed:  Railway  Co.  v.  Lee,  70  Tex.  496;  Costley  v.  Railrjoay,  70  Id.  112; 
<Mveston  etc.  R.  R.  Co.  v.  Cooper,  70  Id.  67;  Brown  v.  SuUivan,  71  Id.  470; 
£t.  Louis  etc.  R'y  Co.  v.  Bums,  71  Id.  479;  Bueck  v.  Lindsay,  65  Mich.  105; 
Tivohey  v.  Formin,  96  Mo.  104;  and  in  like  manner  is  contributory  negligence 
A  question  of  fact  for  the  jury:  WTialen  v.  Chicago  etc.  R'y  Co.,  75  Iowa,  563. 
Although  it  has  been  held  that  where  the  facts  are  undisputed^  and  such 
that  only  one  conclusion  can  be  drawn  from  them,  then  the  question  of  neg- 
ligence is  one  of  law;  still,  unless  an  act,  or  a  combination  of  acts,  are  de- 
nounced by  statute  as  negligence,  courts  rarely  feel  authorized  to  withdraw 
from  the  jury  the  decision  of  the  entire  facts  as  to  the  existence  or  non- 
existence of  negligence:  Texas  etc.  R'y  Co^v.  Hill,  11  Tex.  ^1.  But  instruc- 
tions of  a  court  in  an  action  for  negligence  should  confine  the  jury  to  the 
mere  consideration  of  such  negligence  only  as  is  alleged  in  the  complaint: 
Dahlstrom  v.  St.  Louia  etc  R'y  Co.,  96  Mo.  99. 
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MiLLiKiN  V.  Smoot. 

[71  Texas,  769.J 

Tenant  fob  Lefb  of  Personal  Property  in  Possession  hu  right  to  re- 
claim it  when  it  is  taken  by  a  trespasser,  and  the  remaindermen  need 
not  be  joined  as  parties  in  an  action  for  its  recovery. 

OotTRT  MAT  Allow  Officer  Who  Took  Deposition  to  Sitpplt  Omission 
therein,  where  it  is  satisfied  that  the  deposition  has  not  been  altered. 

DmncRENT  Suits  may  be  Brought  for  Two  Distinct  Trespasses. 
Where,  therefore,  a  sheriff  wrongfully  seizes  four  horses  from  the  plow 
and  wagon  of  the  owner,  which  are  immediately  reclaimed  by  the  owner, 
and  at  a  different  time  and  place  seizes  stock-horses  of  the  same  owner 
on  the  range,  the  right  of  action  for  the  recovery  of  the  stock-horses  is 
not  lost  by  the  action  to  reclaim  the  work-horses. 

Action  to  reclaim  personal  property.  The  opmion  statea 
the  case. 

B.  O.  Bidtoell,  for  the  appellant. 

Hood,  Laiharthy  and  Stephens,  for  the  appellee. 

Walkeb,  a.  J.    This  is  a  second  appeal:  64  Texas,  172^ 

where  a  statement  of  the  case  appears. 

That  the  consideration  paid  for  the  horses  —  the  subject  of 
the  litigation  came  from  land  limited  to  the  wife  for  life,  her 
children  to  take  after  her  death  —  did  not  affect  her  right  to 
the  property  for  her  life,  nor  to  the  possession  of  it.  She  had 
the  right  to  reclaim  the  property,  and  it  was  her  duty  to  do  so. 
The  answer  of  Millikin,  pleading  a  non-joinder  of  parties,  and 
insisting  that  her  children  should  be  made  parties,  was  insuf- 
ficient, and  the  exceptions  to  it  were  properly  sustained. 
Legal  title  to  the  property  was  shown  in  the  wife,  coupled 
with  possession.  A  trespasser  could  not  inquire  into  the  equi- 
ties settled  or  charged  upon  the  property:  5  Wait's  Actions 
and  Defenses,  471,  sec.  5. 

The  depositions  of  the  witness  Carter  were  important;  and 
had  they  been  otherwise  properly  taken,  upon  the  showing 
made  by  the  notary  taking  them,  and  by  the  district  clerk 
that  they  had  not  been  altered,  the  court  should  have  permit- 
ted the  notary  to  remedy  his  oversight  and  write  his  nam© 
across  the  seal  of  the  envelope,  and  the  district  clerk  to  indorse 
on  the  package  that  he  had  received  it  from  the  hands  of  the 
ofl&cer  taking  the  depositions.  But  it  appears  from  the  bill  of 
exceptions  that  the  depositions  had  been  taken  without  the 
notice  to  the  adverse  party  required  by  the  statute.  This  de- 
fect, properly  urged,  was  a  valid  reason  for  suppressing  tbem» 
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The  action  of  the  court  in  suppressing  the  depositions  was 
proper. 

The  refusal  of  the  court  to  give  the  instruction  asked  by- 
appellant,  that  the  claim  made  by  appellee  to  four  head  of 
horses  seized  under  the  same  execution  with  the  horses  sued 
for  herein,  was  justified  under  the  facts  in  evidence.  The 
principle  is  well  recognized  that  an  aggrieved  party  cannot 
eplit  up  one  cause  of  action  into  two  or  more  suits. 

The  testimony  shows  that  the  horses  here  in  litigation  were 
stock-horses  on  the  range,  and  were  seized  in  the  range.  The 
four  head  of  horses  which  had  been  claimed  in  the  proceed- 
ings referred  to  were  taken  from  the  plow  and  wagon  of  ap- 
pellee at  a  diJBFerent  time  and  place.  It  may  well  be  presumed 
that  the  work-horses  were  needed  upon  the  farm,  and  the 
prompt  recovery  of  them  was  of  importance.  By  such  action 
the  right  of  action  for  the  stock-horses  taken  on  the  range  was 
not  lost.  While  all  could  have  been  included  in  one  suit,  the 
owner  could  pursue  her  rights  against  the  two  distinct  inva- 
sions of  her  property. 

The  suflSciency  of  the  testimony  to  sustain  the  verdict  is  not 
presented  by  any  assignment  of  error  of  which  the  court  can 
take  notice.  But  an  examination  of  the  statement  of  facts 
shows  that  the  verdict  was  not  without  evidence  to  sustain  it.  j 

The  judgment  is  affirmed. 

Depositions.  —  It  is  in  the  discretion  of  the  court  to  permit  an  officer  who 
took  certain  depositions  to  amend  snch  depositions  so  u  to  make  them  oca- 
form  to  the  facts:  Chajman  t.  Aliens  15  Tex.  278. 


Besso  v.  Southwoeth. 

[71  TsxAS,  766.] 

Pktition  is  SuFFioncNT,  IN  General  Wat,  to  Appriss  Dkhndant  ov 
Nature  or  Claim  of  the  plaintiff,  where  it  alleges  that  plaintiff  has 
been  damaged  in  an  amount  stated  by  the  difficulty  in  renting  his 
premises,  and  by  depreciation  in  their  value  on  account  of  the  defend- 
ant's having  rented  a  house  in  the  vicinity  thereof  to  lewd  women  as  a 
place  of  public  prostitution,  and,  in  the  absence  of  any  special  exception 
thereto,  is  sufficient  to  warrant  an  award  of  damages  for  a  loss  of  rents. 

Petitign  Shows  Case  for  Exemplary  Damages  where  it  alleges  that  the 
defendant  was  notified  that  the  establishment  complained  of  was  a 
bawdy-house,  that  he  was  warned  in  writing  not  to  permit  it  to  be  used 
for  such  purposes,  and  that,  subsequent  to  such  notice,  he  made  a  pre- 
tended conveyance  to  the  keeper  of  the  house  in  order  to  shield  him« 
«elf  from  responsibility. 
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Evert  Fact  Necessary  to  Recovert"  Which  couxd  be  Proved  rriTDER 
Pleadings  must  be  considered  as  proved  by  the  court  on  an  appeal, 
in  the  absence  of  a  statement  of  facts.  And  where  the  record  contains 
no  statement  of  facts,  the  appellate  court  cannot  look  to  the  charge  of 
the  trial  court  to  determine  whether  or  not  there  has  been  any  evi- 
dence upon  a  particular  issue. 

If  Plaintiff  is  Entitled  to  Recover  for  Injitrt  to  his  Feelings  under 
the  allegations  of  his  petition,  which  must  be  presumed  to  have  beeu 
proved  upon  the  trial,  a  charge  by  the  trial  court  that  such  injury  could 
be  recovered  as  actual  damages,  even  if  erroneous,  is  immateriaL 

Suit  for  injunction  and  for  damages.  The  opinion  states 
the  case. 

John  D.  Lee,  and  Simpkins  and  Neblettj  for  the  appellants. 

Beale  and  Antry,  for  the  appellee. 

Gaines,  A.  J.  This  suit  was  brought  by  appellee  against 
appellant  to  enjoin  him  from  permitting  a  bawdy-house  to  be 
kept  upon  certain  property  owned  by  him  in  the  city  of  Cor- 
eicana,  and  to  recover  damages  caused  by  the  nuisance. 

The  allegations  of  the  petition  show  that  the  defendant  was 
+,he  owner  of  a  house  and  lot  in  the  city,  and  that  the  plaintiflP 
owned  other  houses  and  lots  in  the  same  vicinity,  upon  one  of 
which  he  resided  with  a  wife  and  children, — the  other  being 
used  "  for  rental  purposes  ";  that  for  two  years  previous  to  the 
filing  of  the  petition  the  defendant  had  rented  his  house  to 
lewd  women  as  a  place  of  prostitution,  and  that  during  all 
that  time  it  had  been  occupied  by  his  consent  by  such  women 
as  a  place  of  public  prostitution.  It  was  also  averred  that 
during  the  time  the  inmates  of  the  house,  "  at  all  hours  of  the 
-day  and  night,  had  been  guilty  of  boisterous,  vulgar,  and  in- 
decent conduct,  in  the  view  and  hearing  of  this  plaintifiF  and 
his  family  and  his  tenants."  It  was  also  alleged,  in  substance, 
that  the  plaintiff  and  others  had  used  efforts  to  abate  the  nui- 
sance by  prosecuting  the  inmates,  by  warning  the  defendant, 
and  by  notifying  him  in  writing  not  to  permit  the  house  to  be 
used  for  such  purposes;  and  that  notwithstanding  this,  for  the 
purpose  of  shielding  himself  from  the  consequences  of  his  con- 
duct, he  had  made  a  deed  to  the  keeper  of  the  house,  which 
was  without  consideration,  and  "a  sham  and  fraud."  The 
petition  also  averred  that  by  reason  of  the  premises  the  plain- 
tiff had  great  difficulty  in  renting  the  houses  kept  by  him  for 
that  purpose;  that  they  had  depreciated  in  value,  and  that  ho 
had  suffered  a  wrong  and  outrage  to  his  feelings,  and  claimed 
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damages,  actual  and  exemplary,  both  to  his  property  and 
feelings. 

The  court  charged  the  jury  that  if  they  found  for  the  plain- 
tiff, and  awarded  damages,  that  they  would  state  in  their  ver- 
dict how  much  was  allowed  for  permanent  depreciation  in  the 
value  of  the  property,  how  much  for  loss  of  rents,  and  how 
much  for  injury  to  the  plaintiff's'  feelings;  but  also  charged 
them  that  they  should  not  give  exemplary  damages.  The 
jury  found  for  plaintiff,  and  gave  twenty-five  dollars  as  dam- 
ages for  loss  of  rents,  and  seventy-five  dollars  for  injury  to  his 
feelings,  and  that  there  had  been  no  depreciation  in  the  value 
of  his  property. 

It  is  insisted'  that  the  pleadings  did  not  warrant  an  award 
of  damages  for  a  loss  of  rents,  and  that  therefore  the  charge 
of  the  court  instructing  the  jury  to  find  such  damages  was 
error.  We  do  not  concur  in  the  proposition.  The  allegations 
of  the  petition  indicated  that  the  plaintiff  had  been  damaged 
by  the  diflSculty  in  renting  his  property  as  well  as  by  depreci- 
ation, and  alleged  his  aggregate  damages  from  this  source  at 
two  thousand  dollars.  We  think  that  this  was  sufficient,  in 
a  general  way,  to  apprise  the  defendant  of  the  nature  of  plain- 
tiff's claim  in  these  particulars,  and  that  if  he  had  desired  a 
more  specific  allegation,  he  should  have  interposed  a  special 
exception  to  the  petition. 

It  is  also  complained,  in  effect,  that  the  court  erred  in  in- 
structing the  jury  that  the  plaintiff  could  recover  for  the 
injury  to  his  feelings  as  actual  damages;  and  the  proposition 
is  submitted  that  mental  suffering  is  not  an  element  of  actual 
damages  in  such  a  case.  There  is  no  statement  of  facts  in 
the  record,  and  it  is  a  general  rule  that,  in  the  absence  of  such 
statement,  errors  assigned  upon  the  charge  of  the  court  will 
not  be  considered:  Dewees  v.  Hudgeons,  1  Tex.  192;  Birge  v. 
Wanhop,  23  Id.  441;  McMahan  v.  Rice,  16  Id.  335;  Lewis  v. 
Black,  16  Id.  652;  Flanagan  v..  Ward,  12  Id.  209.  If  it  should 
be  conceded  that  the  proposition  insisted  upon  is  correct,  then 
the  question  would  arise.  Has  the  defendant  been  prejudiced 
by  the  error  in  the  charge? 

Mental  suffering  being  an  element  to  be  considered  in  the 
estimate  of  exemplary  damages,  if  the  pleadings  and  evidence 
made  a  case  of  such  damages,  the  question  would  have  to  be 
answered  in  the  negative.  The  petition  does  show  a  case  for 
exemplary  damages.    It  is  elementary  that  when  a  recovery 
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has  once  been  had  for  a  nuisance,  and  it  is  continued,  exem- 
plary damages  are  allowed  as  a  matter  of  course  upon  a  sec-- 
ond  successful  suit:  Wood  on  Nuisances,  sec.  855.  The  grounds 
of  the  recovery  in  such  case  is,  that  the  continuance  of  the- 
nuisance  after  damages  are  once  recovered  shows  "a  wanton^, 
and  willful  invasion  of  another's  right." 

In  the  case  before  us,  the  petition  shows  that  the  defendant, 
had  been  warned  of  the  nature  of  the  establishment  com- 
plained of,  and  notified  in  writing  to  suppress  it,  and  that  he 
Bubsequently  made  a  pretended  Conveyance  (which  was  with- 
out consideration)  to  the  keeper  of  the  house,  in  order  ta> 
shield  himself  from  responsibility.  Hence,  if  the  allegations- 
be  true,  he  knew  the  nature  of  the  house,  and  that  it  was^ 
damaging  and  ofiensive  to  his  neighbors;  and  the  law  charges 
him  with  notice  that  it  was  unlawful.  The  making  of  the- 
pretended  conveyance  showed  a  consciousness  of  his  guilt  an(J 
a  willful  determination  to  persist  in  the  wrong.  This,  we- 
think,  makes  as  strong  a  case  for  exemplary  damages  as  that 
of  a  second  recovery.  As  to  the  evidence,  in  the  absence  of  a 
statement  of  facts  we  must  consider  as  proved  every  fact 
necessary  to  a  recovery  which  could  have  been  proved  under- 
the  pleadings,  unless  we  are  to  be  governed  as  to  this  matter- 
by  the  statement  made  in  the  charge  of  court,  to  the  effect 
that  there  was  no  evidence  to  warrant  a  recovery  of  exemplary 
damages.  But  we  are  of  the  opinion  that  we  cannot  look  to 
the  charge  of  the  court  to  determine  whether  or  not  there  has 
been  any  evidence  upon  a  particular  issue.  A  statement  of.' 
facts  is  the  method  provided  by  the  statute  for  certifying  ta- 
thi8»court  the  evidence  adduced  upon  a  trial  in  the  court  be- 
low; and  when  this  is  absent,  we  must  consider  everything  asr 
proved  which  is  necessary  to  sustain  the  verdict.  If  the  cir- 
cumstances of  aggravation  alleged  in  the  petition  were  proved, 
as  we  must  presume  they  were,  then  we  think  the  plaintiff  was 
entitled  to  recover  for  the  injury  to  his  feelings,  and  that  the 
error  of  the  court  in  charging  that  such  injury  could  be  recov- 
ered as  actual  damages  becomes  immaterial,  if  error  it  was. 
If  the  appellant  had  brought  up  a  statement  of  facts,  and  it 
had  appeared  therefrom  that  a  case  for  exemplary  damages 
was  not  made  by  the  evidence,  it  would  have  been  necessary 
for  us  to  determine  whether  the  charge  complained  of  was 
erroneous  or  not.  As  the  record  is  presented,  we  are  relieved 
from  entering  upon  the  discussion  of  that  vexed  qaestion. 
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There  being  no  error  in  the  proceedings  of  the  court  below 
which  has  operated  to  the  prejudice  of  appellant,  the  judgment 
is  aflBrmed.  

Immatsriai.  akd  Harmless  Errors:  See  St.  LouU  etc  Ify  Co.  r.  Madtie, 
ante,  p.  766,  and  note. 

EZBMFLART  DAMAGES,  WHEN  Proferlt  ^ecove&able:  Rioe  V,  MUltr,  70 
Tex.  613;  8  Am.  St.  Bep.  630,  and  cases  collected  in  note  632;  Stuta  ▼.  Chi- 
cago etc.  R'y  Co.,  73  Wis.  147;  9  Am.  St.  Rep.  769,  and  note;  Pittsburgh  etc 
R.  R.  Co.  V.  Lyon,  123  Fa.  St.  140;  ante,  p.  617,  and  note. 

Appellate  Practioe.  —  ESvery  material  fact  not  found  by  the  conrt  be- 
low must  be  presumed  in  favor  of  a  jadgment;  Jones  r.  AdamSt  19  Ner.  78| 
8  Am.  St.  Bep.  788. 
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Mutual   Assurance   Society  v.  Scottish  Union 
AND  National  Insurance  Company. 

[84  VlBSINIA,  116.1 

Condition  o»  iNStmANCB  Polict  Involvinq  a  FonrErruRK  will  be  con- 
straed  most  favorably  to  the  assured  and  most  strongly  against  the  in- 
Btirer. 

NonoB  BT  TH»  Insitrbb  fob  thb  Pukposb  of  Cancelino  a  Policy  can- 
not be  given  to  nor  served  upon  the  mere  broker  or  agent  by  whom  it 
was  obtained,  though  the  policy  declares  that  the  person  who  procured 
it  shall  be  deemed  the  agent  of  the  insured. 

Local  Usagb  that  Notice  of  Cancellation  of  Policy  of  Insuranck 
SHALL  BE  Given  to  thb  Broker  by  whom  it  was  obtained  cannot  be 
allowed  to  prevail,  where  the  policy  stipulates  that  notice  shall  be  given 
to  the  assured. 

Usage  is  not  Admissible  to  Control  the  Rulbs  of  Law  or  to  contra- 
dict the  express  or  implied  terms  of  a  contract,  or  to  make  the  rights  or 
liabilities  of  the  parties  other  than  they  are  by  the  common  law. 

Assumpsit  on  a  policy  of  insurance.  Judgment  for  the 
plaintiff.     The  defendant  prosecuted  a  writ  of  error. 

Kean  and  Guy,  and  R.  H.  Steger,  for  the  plaintiff  in  error. 

Pegram  and  StringfelloWj  for  the  defendant  in  error. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  cir- 
cuit court  of  the  city  of  Richmond,  rendered  on  the  24th  of 
December,  1885.  The  facts  material  to  be  stated  are,  briefly, 
as  follows :  The  plaintiff  in  error  having  a  risk  of  three  thou- 
sand five  hundred  dollars  on  the  property  of  James  T.  Gray, 
procured,  through  Claiborne  and  Son,  insurance  brokers  in 
Richmond,  Virginia,  a  re-insurance  in  the  defendant  in  error's 
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company  as  to  two  thousand  dollars  thereof  on  December  11, 
1883.  The  said  Claiborne  and  Son,  brokers,  having  procured 
this  insurance,  delivered  the  policy  to  the  plaintiff  in  error, 
and  received  the  premium  from  them,  the  said  plaintiff  in 
error,  and  on  the  11th  of  December,  1884,  the  said  Claiborne 
and  Son,  at  the  instance  of  the  defendant  in  error,  procured  a 
renewal  of  the  said  policy,  and  received  the  premium  for  the 
same  from  the  plaintiff  in  error,  and  delivered  to  the  said 
plaintiff  in  error  the  renewal  certificate. 

On  the  17th  of  December,  1884,  the  defendant  in  error  pro- 
cured a  re-insurance  of  their  two-thousand-dollar  risk  above 
mentioned  in  the  Niagara  Insurance  Company,  and  carried 
this  policy  to  the  said  brokers,  Claiborne  and  Son,  to  be  sub- 
stituted for  their  policy  of  like  amount,  but  did  not  get  their 
policy  from  the  said  brokers,  because  they  did  not  have  it. 
On  the  19th  of  December  following,  the  Niagara  Insurance 
Company  canceled  their  policy;  and  notice  of  this  was  given 
by  the  defendant  in  error  to  the  said  brokers,  Claiborne  and 
Son,  and  later  in  the  day,  on  the  said  19th  of  December,  the 
fire  and  loss  occurred. 

The  plaintiff  in  error  had  no  notice  of  any  of  these  trans- 
actions subsequent  to  the  delivery  of  the  renewal  receipt  on 
the  eleventh  day  of  December,  1884,  and  the  payment  by 
them  of  the  premium  thereon,  except  such  constructive  notice 
as  is  claimed  to  have  been  given  to  them  through  the  brokers 
who  procured  the  policy  for  them  on  the  11th  of  December, 
1883.  The  plaintiff  in  error  denied  that  the  said  brokers  rep- 
resented them  any  otherwise  than  to  procure  the  said  policy, 
and,  denying  any  notice  of  cancellation  to  them  before  the 
loss,  brought  suit  upon  the  policy  against  the  defendant  in 
error.  The  whole  dispute  in  the  case  turned  upon  the  ques- 
tion of  notice  of  cancellation  by  the  defendant  in  error;  that 
is,  whether  notice  of  cancellation  to  the  broker  who  procured 
.  the  policy  is  notice  to  the  insured,  in  a  case  where  the  broker 
was  not  the  general  agent  of  the  insured,  nor  otherwise  his 
agent  than  in  such  agency  as  arises  by  reason  of  the  broker 
having  procured  the  policy;  it  being  in  this  case  conceded 
that  Claiborne  and  Son  were  not  the  general  agents,  nor  other- 
wise the  agents,  of  the  plaintiff  in  error  than  such  as  arose 
through  their  employment  as  brokers  to  procure  the  policy  in 
question. 

The  policy  contained  the  following  provisions:  "  This  policy 
may  be  canceled  at  any  time,  at  the  request  of  assured,  the 


Dec.  1887.]     Assurance  Society  v.  Insurance  Co.  821 

company  retaining  customary  monthly  short  rates  for  the 
time  the  policy  has  been  in  force.  It  may  also  be  canceled 
at  any  time  by  the  company,  on  giving  written  or  verbal  no- 
tice to  that  effect,  and  refunding,  or  tendering  to  the  assured, 
or  if  the  policy  be  not  held  by  him,  to  the  legal  holder  thereof, 
a  ratable  proportion  of  the  premium  for  the  unexpired  term 
of  the  policy."  And  also  the  following  provision:  "If  any 
broker,  or  other  person  than  the  assured  or  the  duly  author- 
ized agent  of  this  company,  has  procured  this  insurance,  or 
any  renewal  thereof,  he  shall  be  deemed  to  be  the  agent  of 
the  assured,  and  not  of  this  company,  in  any  transaction  relat- 
ing to  the  insurance." 

The  defendant  in  error  did  not  claim  that  the  brokers  in 
question  were  the  agents  of  the  plaintiffs  otherwise  than  as 
has  been  stated;  but  they  proved  that  there  was  a  well-estab- 
lished custom,  or  usage,  in  the  city  of  Richmond,  among  in- 
surance companies,  brokers,  and  agents  doing  business  in  the 
said  city,  that  whenever  insurance  policies  were  obtained 
through  insurance  brokers,  all  notices  as  to  the  renewal  and 
cancellation  of  the  same  were  required  to  be  given,  not  to  the 
assured,  but  to  the  broker  through  whom  the  assurance  was 
effected.  The  controversy  turning  upon  this  question,  both 
sides  moved  for  instructions,  and  the  court  gave  an  instruc- 
tion instructing  the  jury  that  if  they  believed  there  was  such 
a  custom,  and  that  notice  of  cancellation  was  given  to  the 
broker  who  effected  the  insurance  in  this  case,  they  must  i3nd 
for  the  defendant,  and  there  was  verdict  and  judgment  for 
the  defendant;  whereupon  the  plaintiff  excepted,  and  brought 
the  case  here  by  writ  of  error. 

The  construction  of  insurance  policies  often  arises  in  this 
court,  and  has  frequently  and  recently  been  the  subject  of  con- 
sideration and  judicial  decision  here,  as  well  as  in  other  appel- 
late courts.  It  is  well  settled,  as  we  have  often  said,  that  "the 
policy  must  be  construed  according  to  its  terms;  and  the  evi- 
dent intent  of  the  parties  is  to  be  gathered  from  the  language 
used;  and  the  court  cannot  extend  the  risk  beyond  what  is 
fairly  within  the  terms  of  the  policy.  New  conditions  cannot 
be  added  by  the  court;  but  the  rights  of  the  prrties  must  stand 
upon  the  contract  as  made":  Wood  on  Insurance,  sec.  67,  p. 
177.  A  policy  is  to  be  construed  as  a  whole,  not  literally  nor 
severely  as  to  either  side,  but  accurately,  so  as  to  carry  into 
effect  the  real  purpose  and  understanding  of  the  parties.  But 
aU  conditions  involving  forfeitures,  as  well  as  all  exemptions, 
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will  bo  construed  strictly,  and  most  favorably  to  the  assured; 
that  is,  most  strongly  against  the  party  for  whose  benefit  they 
are  inserted:  Id.;  Home  /tw.  Co.  v.  Gvathmey yS2  Va.  923;  MuIimI 
Accident  Ass^n  v.  Newman,  84  Id.  52;  Watertown  Fire  Ins.  Co. 
V.  Cherry^  84  Id.  72,  and  cases  cited. 

The  only  real  controversy  in  this  case,  as  has  been  set  forth, 
is  as  to  the  question  of  notice  of  cancellation.  The  policy  pro- 
vit-les  for  notice,  to  the  assured.  The  notice  was  to  the  broker 
who  procured  the  policy,  the  policy  providing  that  "if  any 
broker  has  procured  this  insurance,  he  shall  be  deemed  to  be 
the  agent  of  the  assured,  and  not  of  this  company,  in  any 
transaction  relating  to  the  insurance."  The  broker  was 
claimed,  on  the  trial  of  the  case,  to  be  the  agent  of  the  insured. 
But  this  provision,  having  been  often  the  subject  of  judicial 
construction  in  the  highest  courts  of  this  country,  it  having 
been  held  that  "a  right  reserved  in  a  policy  of  insurance  to 
terminate  the  insurance  on  giving  notice  to  that  effect,  and  re- 
funding a  ratable  proportion  of  the  premium  to  the  assured  for 
the  unexpired  term,"  "is  not  eflFectively  exercised  by  the  com- 
pany's giving  mere  notice  to  the  broker  or  agent  of  the  insured 
through  whom  he  procured  the  policy,  that  he  desires  to  can- 
cel the  same."  That  construction  of  that  provision  was  not 
contended  for  here  by  the  learned  counsel  for  the  defendant  in 
error. 

In  Hermann  v.  Insurance  Co.,  100  N.  Y.  411,  53  Am.  Rep. 
197,  Judge  Andrews  said:  "The  defendant  reserved  the  right 
to  cancel  the  policy  on  notice  to  the  assured.  This  condition 
would  be  satisfied  by  personal  notice  to  the  plaintiff,  or  to  an 
agent  authorized  to  receive  it.  But  the  authority  of  a  broker 
employed  to  procure  insurance  for  his  principal,  such  broker 
not  being  a  general  agent  to  place  and  manage  insurance  on 
bis  principal's  property,  terminates  with  the  procurement  of 
the  policy.  It  cannot  in  reason  be  held  to  continue  after  the 
insurance  has  been  procured  a*ud  the  policy  delivered  to  the 
principaL  An  agent  to  procure  a  contract  has  no  power  to 
discbarge  it,  implied  from  the  original  authority  merely.  If 
he  possesses  that  power,  it  arises  from  some  actual  or  apparent 
authority  superadded  to  the  mere  power  to  enter  into  the  con- 
tract. The  defendant  relies  upon  a  special  clause  in  the  policy 
which  declares  that  the  person  who  procures  the  policy  shall 
be  deemed  the  agent  of  the  insured,  and  not  of  the  company 
[as  has  been  set  forth  above].  The  obvious  meaning  of  the 
clause  is,  that  the  person  procuring  the  insurance  shall,  in 
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respect  to  that  matter,  be  deemed  the  agent  of  the  insured"; 
citing  Chrace  v.  Central  Ins.  Co.,  decided  in  the  supreme  court  of 
the  United  States,  November  19,  1883,  reported  in  109  U.  8. 
278.  See  the  opinion  of  Justice  Harlan  in  that  case,  and  cases 
cited:  White  v.  Insurance  Co.,  120  Mass.  330,  and  Adams  v. 
Insurance  Co.,  12  Ins.  Law  J.  787. 

This,  then,  being  the  well-settled  and  conceded  law  on  this 
subject,  it  was  sought  to  sustain  the  notice  in  this  case  upon 
the  ground  that  the  local  custom  in  Richmon/J  was  to  notify 
the  broker,  etc.,  and  the  circuit  court  so  instructed  the  jury. 
But  this  instruction  violates  the  plainest  principles  of  co!> 
etruction  as  set  forth  above.  The  policy  required  notice  to  be 
given  of  the  desire  to  cancel  to  the  assured;  and  the  question 
therefore  is,  whether  the  broker  was  the  agent  of  the  assured 
for  this  purpose.  The  question  is  not  what  the  local  custom 
of  Richmond  is  as  to  this  notice,  but  what  is  the  contract  on 
the  subject  between  the  parties.  The  evidence  is  clear,  and 
it  is  admitted  that  these  brokers  were  not  otherwise  the  agents 
of  the  insured  in  this  case,  except  to  procure  ^e  insurance. 
If,  therefore,  the  insurers  did  not  give  notice  as  required  by 
the  contract,  it  is  immaterial  whether  they  gave  notice  accord- 
ing to  the  custom  or  not.  This  question  is,  perha|»,  as  well 
settled  upon  authority  as  the  other. 

In  the  case  of  Hermann  v.  Niagara  Fire  Ins  Co.,  supra,  it  is 
said,  after  saying  it  was  the  local  custom  of  Troy  to  give  this 
notice  to  the  broker,  "and,  in  so  far  as  it  assumes  to  make 
the  broker  an  agent  of  the  insured  to  receive  notice  of  the  can- 
cellation, although  he  had  no  such  authority  in  fact,  it  is  an 
attempt  to  override  the  legal  construction  of  the  contract,  and 
was  inadmissible  to  control  it." 

It  was  said  by  Wright,  J.,  in  the  court  of  appeals  of  New 
York  {Higgins  v.  Moore,  34  N.  Y.  425):  "It  is  obvious  that 
the  rights  of  the  plaintiflF  cannot  be  controlled  or  affected  by 
a  local  usage  in  a  particular  trade.  The  usage  is  invalid, 
and  has  no  binding  force  upon  the  plaintiffs.  Such  a  usage, 
if  sanctioned,  would  be  to  overthrow  the  law  in  the  city  of 
New  York.  If  it  prevails  there,  it  cannot  be  allowed  to  con- 
trol the  settled  and  acknowledged  law  of  the  state.  Again, 
the  pretended  usage  is  void,  as  not  general,  being  confined  to 
certain  persons  in  New  York,  unreasonable,  and  against  pub- 
lic policy.  The  proposition  that  persons  engaged  in  a  particu- 
lar trade  at  a  particular  place  can,  by  the  custom  or  usage 
adopted  and  regulated  by  themselves,  create  a  power  beyond 
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Tvhat  is  actually  conferred  or  necessarily  implied,  depriving 
an  owner  of  his  property,  the  possession  of  which  he  had  not 
parted  with,  seems  to  me  so  fraught  with  mischief,  as  well  as 
tunsoundness,  as  to  require  only  its  announcement  to  meet 
with  repudiation." 

No  usage  is  admissible  to  control  the  rules  of  law:  Wheeler 
V.  Newbould,  16  N.  Y.  392;  Judge  Brown  saying,  in  that  case: 
**  The  usage  to  which  it  refers  is  in  contradiction  to  the  fair 
And  legal  import  of  the  contract";  citing  Fumiss  v.  Hone,  8 
Wend.  247;  Dykera  v.  Allen,  7  Hill,  497;  43  Am.  Dec.  87; 
Merchants'  Bank  v.  Woodruff,  6  Hill,  174. 

Justice  Story  said,  in  Donnell  v.  Columbian  Ins.  Co.,  2  Sum. 
377:  "I  am  among  those  judges  who  think  usages  among 
merchants  should  be  very  sparingly  adopted  as  rules  of  law 
by  courts  of  justice,  as  they  are  often  founded  in  mere  mistake, 
4md  still  more  often  in  the  want  of  enlarged  and  comprehen- 
'Bive  views  of  the  full  bearing  of  principles." 

Judge  Dewey  said,  in  Clark  v.  Baker,  11  Met.  189,  45  Am. 
Dec.  199:  "  Usages  of  this  character  [local  usages  of  trade] 
are  only  admissible  upon  the  hypothesis  that  the  parties  have 
contracted  with  reference  to  them.  If  the  parties  make  ex- 
press stipulations  as  to  the  terms  of  a  sale,  or  the  manner  of 
the  performance  of  a  contract,  or  state  the  conditions  upon 
which  it  may  be  rescinded,  such  express  stipulations  must  be 
^^aken  as  the  terms  of  the  contract,  and  they  are  not  to  be  af- 
fected by  any  usage  contrary  to  them." 

Lord  Lyndhurst,  C.  B.,  said,  in  the  case  of  Blackett  v.  Royal 
-Exchange  Assurance  Co.,  2  Tyrw.  273:  "The  objection  to  the 
parol  evidence  is,  that  it  was  not  to  explain  any  ambiguous 
words  in  the  policy,  or  any  words  which  might  admit  of  doubt, 
■or  to  introduce  matter  upon  which  the  policy  was  silent;  but 
that  it  was  at  direct  variance  with  the  words  of  the  policy, 
;>and  in  plain  opposition  to  the  language  it  used.  We  are  there- 
fore of  opinion  that  the  evidence  of  usage  was  properly  re- 
jected." 

In  Bradley  v.  Wheeler,  44  N.  Y.  503,  it  was  said:  "As  to  the 
admissibility  of  usages  in  general,  the  later  cases  show  that 
the  dislike  to  them  which  seems  always  to  have  characterized 
the  ablest  judges  in  this  country,  and  particularly  in  this  state, 
as  now  becoming  general,  and  it  is  now  quite  well  settled  that 
usage  or  custom  cannot  be  proved  to  contravene  a  rule  of  law, 
or  to  contradict  the  express  or  implied  terms  of  a  contract,  or 
to  make  the  legal  rights  or  liabilities  of  the  parties  to  a  con- 
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tract  other  than  they  are  by  the  common  law.  Here  there  was 
no  uncertainty  as  to  the  terms  of  the  contract.  Hence  the 
custom  offered  to  be  proved  would  have  contradicted  or  varied 
the  terms  of  the  contract,  and  was  therefore  inadmissible." 

In  Hinton  v.  Locke,  5  Hill,  437,  Bronson,  J.,  said;  "Usage 
can  never  be  set  up  in  contravention  of  the  contract.  When 
the  agreement  contains  any  express  terms  on  the  subject,  evi- 
dence of  the  custom  shall  be  excluded."  Expressum  facit  cea- 
Bare  taciturn:  Clarke  v.  Roystone,  13  Mees.  &  W.  752;  Roberta  v. 
Barker,  1  Cromp.  &  M.  808.  Promises  in  law  exist  only  in 
the  absence  of  express  promises.  A  party,  therefore,  cannot 
be  bound  by  an  implied  contract  when  he  has  made  an 
express  contract  as  to  the  same  subject-matter:  Chitty  on 
Contracts,  85;  Selway  v.  Fogg,  6  Mees.  &  W.  83;  Ferguson  v. 
Carrington,  9  Barn.  &  C.  59. 

Lastly,  it  must  be  remembered  that  no  custom,  however 
universal  or  old  or  known,  unless  it  has  actually  passed  into 
law,  has  any  force  over  parties  against  their  will.  Hence  in 
the  interpretation  of  contracts,  it  is  an  established  rule  that 
no  custom  can  be  admitted  which  the  parties  have  seen  fit 
expressly  to  exclude.  And  not  only  is  a  custom  inadmissible 
which  the  parties  have  expressly  excluded,  but  it  is  equally 
BO  if  the  parties  have  excluded  it  by  necessary  implication,  as 
by  providing  that  the  thing  which  the  custom  affects  shall  be 
done  in  a  different  way;  for  a  custom  can  no  more  be  set  up 
against  the  clear  intention  of  the  parties  than  against  their 
express  agreement,  and  no  usage  can  be  incorporated  into  a 
contract  which  is  inconsistent  with  the  terms  of  the  contract:  2 
Parsons  on  Contracts,  546.  We  have  said  that  this  question 
is,  perhaps,  as  well  settled  upon  authority  as  any  question 
arising  in  this  case,  and  considered  above,  and  our  investiga- 
tions lead  us  to  the  conclusion  that  citations  might  be  indefi- 
nitely extended. 

But  we  will  conclude  the  discussion  of  this  question  by  cit- 
ing the  clear  and  satisfactory  conclusions  of  Mr.  Justice  Story 
in  the  case  of-  The  Schooner  Reeeide,  2  Sum.  569,  in  which,  in 
speaking  of  what  he  terms  the  almost  indiscriminate  habit  of 
late  years  of  setting  up  particular  usages  or  customs  in  almost 
all  kinds  of  business  and  trade,  to  control,  vary,  or  annul  the 
general  liabilities  of  parties  under  the  common  law,  as  well  as 
under  the  commercial  law,  he  said:  "  But  I  apprehend  that  it 
can  never  be  proper  to  resort  to  any  usage  or  custom  to  con- 
trol or  vary  the  positive  stipulations  in  a  written  contract,  and 
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a  fortiori  not  to  contradict  them.  An  express  contract  of  the 
parties  is  always  admissible  to  supersede  or  vary  or  control  a 
usage  or  custom,  for  the  latter  may  always  be  waived  at  the 
will  of  the  parties.  But  a  written  or  express  contract  cannot 
be  controlled  or  varied  or  contradicted  by  a  usage  or  cus- 
tom." 

Upon  reason  as  well  as  upon  authority,  it  is  clear  that  un- 
der the  contract  in  this  case  the  notice  of  a  desire  to  cancel 
the  same  was  to  be  given  to  the  assured.  This  is  the  express 
stipulation  in  the  policy  itself  "  to  the  assured."  The  notice 
was  not  given  to  the  assured,  nor  to  a  person  authorized  to  re- 
ceive notice  for  the  company.  Notice  was  neither  given  to 
the  assured  nor  to  any  agent  of  the  assured,  and  it  follows 
that  there  was  no  notice  of  a  desire  for  cancellation  before  the 
loss  occurred.  The  assured  in  this  case  was  another  insur- 
ance company;  but  the  principle  is  the  same  as  when  an 
individual  is  the  assured.  We  think  the  circuit  court  of 
Richmond  erred  in  instructing  the  jury,  as  we  have  seen,  on 
the  question  of  notice  of  cancellation;  that  it  should  have  in- 
structed the  jury  in  this  case  that  no  notice  of  cancellation 
was  given  to  the  company  by  giving  such  notice  to  a  broker 
not  authorized  to  receive  it;  and  the  judgment  appealed  from 
will  be  reversed  and  annulled. 

Judgment  reversed.  

Construction  of  Insurance  Oontraots.  —  Insurance  policies  are  con- 
Btrued  ia  favor  of  the  assured  and  against  the  insurer:  Western  Ins.  Co.  v. 
Cropper,  32  Pa.  St.  351;  75  Am.  Dec.  561,  and  note  563.  The  same  rules 
are  followed  in  the  construction  of  insurance  contracts  as  in  other  contracts: 
Home  Ins.  Co.  v.  OwcUhmey,  82  Va.  923.  Where  two  constructions  can  be 
placed  upon  an  insurance  contract,  it  is  a  well-settled  rule  that  the  one  most 
beneficial  to  the  insured  will  be  adopted:  United  States  Mut.  Ace.  Asa'n  v. 
Newman,  84  Id.  58;  Watertown  Ins.  Co.  v.  Cherry,  84  Id.  75. 

Cancellation  of  Insurance  Policy.  —  Notice  of  cancellation  given  to 
the  brokers  through  whom  the  assured  procured  his  policy  is  not  notice  to  the 
assured:  Hermann  v.  Niagara  F.  Ins.  Co.,  100  N.  Y.  411;  53  Am.  Rep.  197. 

Custom  and  Usage.  —  Usage  and  custom  cannot  be  proven  to  contravene 
a  rule  of  law,  or  to  alter  or  contradict  the  express  or  implied  terms  of  a  con- 
tract free  from  ambiguity,  nor  to  make  the  legal  rights  or  liabilities  of  the 
parties  to  a  contract  other  than  they  are  by  the  terms  of  the  contract:  Hop- 
per V.  Sage,  112  N.  Y.  530;  8  Am.  St.  Rep.  771,  and  note  775;  but  local 
usages  of  trade,  if  reasonable,  and  so  generally  adopted  by  persons  engaged 
in  a  particular  branch  of  business  as  to  raise  the  presumption  that  they  are 
known  to  all  persons  in  that  business,  are  valid,  and  contracts  made  in  that 
business  will  be  deemed  made  with  reference  to  them,  unless  there  are  stipu- 
lations to  the  contrary:  Clark  v.  Baker,  11  Met.  186;  45  Am.  Dec.  199,  and 
note  202.     Parties  to  contracts  are  presumed  to  contract  with  reference  to  a 
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nnifonn  and  well-established  custom  and  usage  pertaining  to  matters  con- 
oeming  which  they  make  the  contract,  provided  such  usage  and  custom  is 
not  in  opposition  to  well-settled  rules  of  law,  and  is  not  unreasonable:  SmyiM 
▼.  Parsons,  37  Kan.  79. 
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Measure  of  Damages.  —  Where  One  has  been  Injured  bt  the  Negli- 
gence OF  Another,  the  jury,  in  estimating  the  damages,  may  take  into- 
consideration  his  physical  and  mental  suffering  arising  from  the  in- 
jury, his  medical  expenses  in  getting  his  injuries  healed,  his  loss  of 
wages  for  tlie  time  he  was  prevented  from  working,  and  proper  compen- 
sation for  his  being  deprived  by  the  injuries  from  following  such  calling 
or  business  as  he  could  have  otherwise  followed. 

Master  and  Servant.  —  Employee  Continuing  to  Work  after  Hb 
Knows  of  the  Neolioent  and  dangerous  manner  in  which  his  employer 
allows  his  business  to  be  conducted  does  not  assume  the  risk  of  such 
negligence,  and  may  recover  of  his  employer  if  injured  thereby. 

Master  is  Bound  to  Use  Ordinary  Care  in  Supplying  and  Maintain- 
ing Proper  Instrumentalities  for  the  performance  of  the  work  required, 
and  generally  to  provide  for  the  safety  of  his  servant  in  the  course  of  the 
employment  to  the  best  of  his  skill  and  judgment. 

Co-EMPLOYEES,  Who  ARE  NOT. — One  employed  to  overhaul  or  repair  railway 
cars  is  not  a  co-employee  with  a  conductor  or  engineer  of  a  shifting  en- 
gine, when  he  is  not  under  the  orders  of  nor  of  the  same  grade  nor  lin& 
of  duty  with  either. 

Master  and  Servant.  —  Railway  Company  is  Guilty  of  Negligence, 
AND  Liable  to  its  Employee  injured  thereby,  when  it  puts  him  to  work 
overhauling  or  repairing  a  car,  where  it  is  necessary  for  him  to  be  be- 
tween two  cars,  and  it  causes  another  car  to  be  shifted  on  the  same  track 
and  driven  against  that  on  which  he  is  at  work,  without  giving  any 
previous  warning. 

Action  of  trespass  on  the  case  for  injuries  alleged  to  have 
been  suflfered  by  the  plaintiff  from  the  neglect  of  the  defend- 
ant. The  circumstances  under  which  plaintiff  was  injured 
are  stated  in  the  opinion.  At  the  request  of  plaintiff,  the  court 
gave  his  instruction  No.  2,  as  follows:  "2.  The  court  instructs 
the  jury  that  if  they  should  find  for  the  plaintiff,  they  may,^ 
in  estimating  the  damages,  take  into  consideration  his  physi- 
cal and  mental  suffering  arising  from  said  injury,  his  medical 
expenses  in  getting  his  injuries  healed,  his  loss  of  wages  for 
the  time  that  he  was  prevented  by  said  injuries  from  working, 
and  proper  compensation  for  his  being  deprived  by  the  said 
injuries  from  following  such  calling  or  business  as  he  could 
have  followed  but  for  said  injuries."  The  defendant  asked 
for  instructions  Nos.  1,  2,  and  3,  as  follows:  "  1.  That  if  thft 
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jury  believe,  from  said  testimony,  that  the  plaintiff  worked  as 
•overhauler  in  the  yard  of  the  defendant  at  Richmond,  in 
which  there  were  numerous  railroad  tracks  on  which  freight 
and  other  cars  were  being  often  moved  about  by  the  shifting- 
engine  used  for  that  purpose,  to  wit,  cars  that  were  moved 
from  one  point  to  another,  as  occasion  required,  some  to  be 
loaded,  some  to  be  unloaded,  some  to  be  placed  upon  a  track 
in  the  yard,  so  that  the  overhaulers  might  make  necessary  re- 
pairs and  the  greasers  could  grease  them,  and  that  this  shift- 
ing and  moving  the  shifting-engine  and  cars  for  the  purposes 
aforesaid,  and  also  for  the  purpose  of  making  up  trains,  so 
often  going  on  during  both  day  and  night  with  the  knowledge 
of  the  overhaulers,  the  said  shifting-engine  being  used  only 
for  the  purposes  aforesaid,  and  for  the  purpose  of  carrying  to 
the  Manchester  yard  of  said  defendant,  just  on  the  opposite 
side  of  James  River  from  Richmond,  cars  requiring  more  than 
ordinary  repairs,  or  cars  sent  there  for  other  purposes,  and 
that  its  principal  business  was  shifting  cars  and  trains  in  the 
yard  at  Richmond,  where  the  overhaulers  worked,  and  all  this 
with  the  knowledge  of  the  overhaulers  themselves;  that  the 
conductor,  the  manager  of  the  shifting-engine  and  the  en- 
gineer thereof,  and  the  overhaulers  aforesaid,  were  co-em- 
ployees; and  if  the  jury  believe  that  the  plaintiff  sustained 
the  injury  complained  of  by  reason  of  the  negligence  of  the^ 
conductor  or  engineer  of  the  shifting-engine, — he  cannot  re- 
cover, unless  the  jury  believe,  from  the  evidence,  that  the  con- 
ductor or  engineer,  one  or  both,  were  incompetent  to  discharge 
the  duties  properly  of  the  position  they  respectively  occupied, 
and  that  the  defendant  had  knowledge  of  such  incompetency. 

2.  That  if  the  jury  believe,  from  the  evidence,  that  if  the  plain- 
tiff had  acted  in  such  manner  as  any  prudent  person  would 
have  acted  under  the  same  circumstances,  and  that  if  he  him- 
self had  not  acted  so  imprudently,  he  would  not  have  received 
the  injury  he  sustained,  he  is  not  entitled  to  recover,  although 
they  may  believe,  from  the  evidence,  that  the  conductor  or  en- 
gineer of  the  shifting-engine  may  also  have  acted  negligently. 

3.  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff, 
when  he  went  into  the  employment  of  the  defendant  as  an 
■employee  to  work  in  its  Richmond  yard  as  greaser  of  cars  and 
overhauler  of  cars,  had  an  opportunity,  after  being  there  for 
one  month  or  more,  to  familiarize  himself  with  the  manner  in 
which  the  shifting  of  cars  with  the  shifting-engine  was  carried 
on,  and  with  the  means  used  to  avoid  accidents,  and  did  not^ 
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complain  to  the  defendant,  or  any  of  its  agents,  of  the  said 
manner  in  which  the  operations  were  carried  on,  but  with  the 
full  knowledge  of  the  manner  of  conducting  said  operations^ 
continued  voluntarily  in  such  employment,  he  cannot  recover 
in  this  action  for  the  injury  he  sustained,  although  such  injury 
may  have  resulted  from  the  negligence  of  the  conductor  and 
engineer,  or  either,  of  the  shifting-engine,  his  co-employees,  if 
the  jury  believe  they  were  competent  and  fit  persons  for  the 
discharge  of  the  duties  of  the  respective  positions  they  held;  or 
that  if  they  were  not,  that  the  defendant  knew,  or  by  the  proper 
exercise  of  care  ought  to  have  known,  that  the  engineer  and 
conductor  were,  or  one  of  them  was  not,  competent  or  careful." 
The  court  refused  these  instructions,  and  at  its  own  instance^ 
instructed  the  jury  as  follows:  "The  jury  are  instructed  that 
the  defendant  is  not  responsible  to  the  plaintiff  for  injuries  re- 
sulting from  the  negligence  of  either  Robinson  or  Teller,  unless 
they  believe  that  he  was  not  competent  for  or  careful  in  the 
discharge  of  the  duties  assigned  him,  and  that  the  defendant 
either  knew,  or  by  the  exercise  of  proper  care  ought  to  have 
known,  that  he  was  not  competent  or  careful.  But  if  the  jury 
shall  believe  that  the  defendant  had  failed  to  exercise  all  reason- 
able care  and  caution  in  its  instructions  to  and  control  of  Robin- 
son and  others,  employees  in  the  yard,  and  in  furnishing  them 
with  and  requiring  them  to  use  all  means  and  appliances 
reasonably  necessary  for  the  protection  of  its  employees  while 
engaged  in  such  work  as  the  plaintiff  was  engaged  in  when 
injured,  they  should  find  for  the  plaintiff,  unless  they  further 
believe  that  the  plaintiff  contributed  to  the  accident  by  his 
own  failure  to  exercise  such  care  and  caution  as  an  ordinarily 
prudent  man,  with  his  knowledge,  or  opportunities  of  knowl- 
edge, of  the  danger,  ought  to  have  exercised  for  his  own  pro- 
tection; in  which  event,  they  should  find  for  the  defendant." 
The  defendant  excepted  to  the  instructions  given  by  the  courts 
and  also  to  the  action  of  the  court  in  refusing  to  give  instruc- 
tions as  requested  by  it.  The  jury  returned  a  verdict  for  the 
plaintiff.  The  defendant  then  moved  to  set  aside  the  verdict, 
and  for  a  new  trial.  The  motion  was  refused  and  judgment 
entered  upon  the  verdict,  and  defendant  thereupon  obtained  & 
writ  of  error. 

if.  H.  Marsficdl,  for  the  plaintiff. 

Meredith  and  Cocke,  for  the  defendant. 


830  Richmond  etc,  R'y  Co.  r.  Norment.      [Virginia, 

Richardson,  J.  The  defendant,  the  plaintiff  in  error  here, 
excepted  to  the  instruction  given  at  the  instance  of  the  plain- 
tiff, which  was  the  plaintiff's  instruction  No.  2,  but  assigned 
no  defect  therein,  and  could  not  have  done  so,  as  it  was  plainly 
proper,  and  upheld  by  reason  and  authority. 

As  to  the  instructions  asked  for  by  the  defendant  and  re- 
fused by  the  court,  the  first  two  are  covered  by  those  given  by 
the  court,  which,  in  substance,  are  the  same,  only  more  directly 
and  strongly  expressed;  so  that,  whether  they  were  right  or 
wrong,  it  is  not  necessary  to  consider,  as  it  is  certain  that  the 
defendant  was  not  aggrieved  by  the  court's  substitution.  The 
■defendant's  first  instruction  tells  the  jury  that,  if  they  believe 
certain  facts  from  the  evidence,  then  the  conductor  and  the 
engineer  of  the  shifting-engine,  by  whose  acts  the  plaintiff  was 
injured,  and  the  plaintiff,  were  co-employees,  and  that  if  the 
jury  believe,  from  the  evidence,  that  the  plaintiff  sustained  the 
injury  complained  of  by  reason  of  the  negligence  of  said  con- 
■ductor  and  engineer,  he  cannot  recover,  unless  the  jury  believe, 
from  the  evidence,  that  the  said  conductor  and  engineer,  or 
either  of  them,  were  incompetent  to  discharge  properly  the 
duties  of  the  positions  they  respectively  occupied,  and  that 
the  defendant  had  knowledge  of  such  incompetency. 

Yet  the  first  instruction  given  by  the  court  assumes  that  the 
conductor  and  the  engineer  were  co-employees  with  the  plain-^ 
tiff,  and  tells  the  jury  downright  that  the  defendant  is  not 
responsible  for  injuries  resulting  to  the  plaintiff  from  their 
negligence,  unless,  etc. 

The  third  instruction  of  the  defendant  is  to  the  effect  that 
-an  employer  is  released  from  all  liability  for  negligence,  al- 
though aware  of  its  continued  existence,  if  the  injured  em- 
ployee continued  to  work  for  him  after  he  knew  of  the 
negligent  and  dangerous  manner  in  which  the  employer  al- 
lowed his  business  to  be  conducted.  The  court  did  not  err  in 
rejecting  this  instruction.  It  was  palpably  improper.  It  is 
sanctioned  neither  by  reason,  justice,  nor  law.  The  usual  and 
legal  duty  of  every  employer  is  to  provide  all  means  and  ap- 
pliances reasonably  necessary  for  the  safety  of  those  in  his 
employment.  It  is  a  cruel — an  inhuman — doctrine  that  the 
employer,  though  he  is  aware  that  his  own  neglect  to  furnish 
the  proper  safeguards  for  the  lives  and  limbs  of  those  in  his 
employment  puts  them  in  constant  hazard  of  injury,  is  not  to 
be  held  accountable  to  those  employees,  who,  serving  him  un- 
der Buch  circumstances,  are  injured  by  his  negligent  acts  and 
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omissions,  if  the  injured  parties,  after  themselves  becoming 
cognizant  of  the  peril  occasioned  by  their  employer's  negligent 
way  of  conducting  his  business,  continue  in  his  employment 
and  receive  his  pay,  though  they  may  be  virtually  compelled 
to  remain  by  the  stern  necessity  of  earning  the  daily  food 
essential  to  keep  away  starvation  itself. 

The  second  instruction  of  the  court  correctly  propounds  the 
law  of  the  case.  It  is  sustained  by  an  unbroken  line  of  au- 
thorities, in  none  of  which  is  it  more  clearly  expressed  than 
B.  &  0.  R.  R.  Co.  V.  McKenzie,  81  Va.  71,  where  Lewis,  P., 
says:  "The  master,  to  be  exempt  from  liability,  must  him- 
self have  been  free  from  negligence.  He  is  bound  to  use 
ordinary  care  in  supplying  and  maintaining  proper  instru- 
mentalities for  the  performance  of  the  work  required,  and 
generally  to  provide  for  the  safety  of  the  servant  in  the  course 
of  the  employment,  to  the  best  of  his  skill  and  judgment. 
And  if  he  fail  in  the  performance  of  his  duty  in  this  particu- 
lar, he  is  liable  to  the  servant  as  he  would  be  to  a  stranger"; 
citing  Hough  v.  Railway  Co.,  100  U.  S.  213;  Wabash  R^y  Co.  v. 
McDaniels,  107  Id.  454;  2  Thompson  on  Negligence,  985,  986. 
We  are  therefore  of  opinion  that  said  circuit  court  committed 
no  error  in  respect  of  its  rulings  as  to  said  instructions  of 
which  the  plaintiff  in  error  can  complain. 

It  is  also  assigned  for  error  that  the  circuit  court  overruled 
the  defendant's  motion  to  set  aside  the  verdict  of  the  jury  and 
award  a  new  trial,  on  the  ground  that  the  verdict  was  contrary 
to  the  law  and  the  evidence. 

The  evidence  as  certified  discloses  the  following  facts:  S.  F. 
Norment,  the  defendant  in  error,  was,  on  the  2d  of  March, 
1885,  employed  by  the  defendant  company,  the  plaintiff  in 
error  here,  at  its  Richmond  depot-yard  as  an  "  overhauler," — 
that  is,  to  assist  in  fixing  up  cars  needing  repairs.  Two  men 
called  inspectors  go  over  the  cars  ahead  of  the  overhaulers  and 
eee  what  is  to  be  done  to  them.  They  set  down  on  a  piece  of 
paper  the  number  of  the  car,  and  what  is  to  be  done  to  it,  and 
hang  the  paper  up  on  file  in  what  is  called  "the  overhauler's 
shanty,"  and  the  men  who  do  the  overhauling  come  into  the 
shanty,  examine  the  paper,  learn  what  is  required  of  them, 
and  at  once  proceed  to  do  it.  On  the  day  he  received  the 
injury  in  question,  Norment  was  required  to  put  a  draw-bar 
spring  into  the  end  of  a  certain  car  which  stood  on  "the 
branch-track."  He  undertook  to  perform  this  duty,  aided  by 
one  Garrett,  another  overhauler,  the  job  requiring  two.     The 
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car  thus  to  be  fixed  was  one  of  the  intermediate  ones  of  a  line 
of  cars  standing  on  said  track  in  said  yard.  One  car  was  in 
front  and  several  behind  the  damaged  car  to  be  overhauled. 
To  do  the  job,  it  was  necessary  for  Norment  to  get  under  the 
damaged  car,  and  for  Garrett  to  get  between  it  and  the  one  in 
front  of  it.  Having  so  placed  themselves,  they  removed  the 
old  spring,  and  began  to  put  in  the  new  one.  The  cross-head 
fitted  tight,  and  required  both  men  to  fix  it, — one  to  drive  it 
up,  and  the  other  to  head  it.  Norment  held  it  to  place  the 
spindle  in  the  seat,  and  Garrett  proceeded  to  drive  it  up. 
Whilst  they  were  so  situated,  the  company  caused  another 
car  to  be  shifted  onto  the  branch  track,  and  driven  against 
the  car  which  stood  in  front  of  the  one  they  were  at  work  on. 
That  caused  the  car  in  front  of  the  damaged  car  to  be  driven 
against  the  latter  car,  and  caused  the  hand  of  Norment  that 
held  the  spindle  to  be  caught  between  the  draw-bar  and  the 
epring-seat,  and  to  be  greatly  mashed.  The  injury  caused 
the  loss  of  the  first  finger  and  the  first  joint  of  the  second. 
The  injury  also  caused  the  hand  to  rise,  and  it  had  to  be 
lanced.  The  result  was,  that  the  whole  hand  was  rendered 
permanently  stiff  and  disabled.  The  company  owned  an  en- 
gine called  the  "  shifting-engine,"  used  to  shift  cars  from  one 
track  to  another,  and  to  and  from  the  Manchester  yard.  In 
the  performance  of  these  duties,  the  shifting-engine  was  gen- 
erally employed  all  day.  It  was  run  by  an  engineer  who  did 
the  shifting  according  to  orders  given  him  by  the  shifting  con- 
ductor. Nothing  was  done  except  by  the  orders  of  this  con- 
ductor. The  car  which  was  shifted  upon  the  branch  track 
where  Norment  was  at  work  was  ordered  to  be  so  shifted  by 
the  conductor.  There  was  no  repair  track  in  this  yard.  A 
repair  track  is  one  upon  which  cars  needing  repairs  are  put, 
and  upon  which  it  is  not  customary  for  the  shifting-engine 
to  come  without  notice  to  the  overhaulers  at  work  there. 
With  such  a  track,  overhaulers  can  do  their  work  with- 
out being  subjected  to  unnecessary  danger.  The  company 
knew  of  the  necessity  for  such  a  track,  because  they  have  such 
a  track  in  their  Manchester  yard.  The  company  had  adopted 
and  provided,  up  to  the  time  of  this  injury,  no  means  what- 
ever whereby  overhaulers  could  be  protected  when  at  work 
upon  a  car.  Even  when  complaint  was  made  of  the  want  of 
protection,  they  were  told  to  look  out  for  themselves.  In  this 
Richmond  yard,  the  company  not  only  failed  to  have  a  repair 
track  as  a  means  of  safety  to  overhaulers,  but  failed  to  provide. 
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another  simple  and  cheap  safeguard, — ^that  is,  signal-flags.. 
A  flag  in  the  end  of  the  bumper  of  the  first  car  to  notify  the 
conductor  of  the  shifting-engine  that  some  one  is  working; 
under  the  car,  is  the  usual  means  of  protection  given  to  over- 
haulers.  The  company  recognized  the  necessity  for  them  be- 
fore the  injury,  for  they  used  them  before  the  injury,  in  the 
Manchester  yard.  After  Norment  was  injured,  the  company 
showed  its  knowledge  of  the  necessity  for  signal-flags,  and 
had  them  put  into  use  in  the  Richmond  yard. 

The  company  undertook  to  prove  to  the  jury  that  before  aa 
overhauler  should  go  under  a  car  to  work,  it  was  his  duty  to- 
notify  the  conductor  or  engineer  of  the  shifting-engine. 

At  the  time  of  the  injury,  Norment  was  not  of  the  same- 
grade  or  same  line  of  duty  as  Teller,  the  engineer,  or  as  Rob- 
inson, the  conductor,  of  the  shifting-engine;  nor  was  he  under 
the  orders  of  either  of  them.     He  was  under  the  orders  of 
Newcome,  the  foreman  of  overhaulers  and  greasers.     Teller 
and  Robinson  were  in  the  transportation  department  of  the 
company,  and  subject  to  the  orders  of  West,  the  master  of 
transportation.      So  Norment  was  not  a  co-employee  with. 
Teller  and  Robinson  in  the  sense  which  relieves  the  employer 
from  liability  for  an  injury  done  to  one  employee  by  the  neg- 
ligence of  his  co-employees.     But  the  court  below  instructed 
the  jury  expressly  that  Teller  and  Robinson  were  co-employeea 
with  Norment,  and  that  the  company  was  not  liable  to  Nor- 
ment for  an  injury  resulting  to  him  from  their  negligence. 
Such  instruction  was  palpably  erroneous.     It  was  in  direct 
opposition  to  the  doctrine  laid  down  by  this  court  in  Moon^&  • 
AdmW  V.  R.  &  A.  R.  R.  Co.,  78  Va.  745,  49  Am.  Rep.  401„. 
where  it  was  held  that  a  section-master  in  charge  of  a  squad 
of  hands  altering  and  repairing  the  road  could,  in  no  sense, 
be  regarded  as  the  fellow-servant  in  the  same  common  em- 
ployment or  department  of  service  with  the  person  injured,, 
who  was  a  train-hand  and  brakeman, — hence  they  were  not 
co-employees  thrown  together  in  the  performance  of  a  com- 
mon duty,  and  having  opportunity  to  observe  and  judge  of  the 
habits  and  qualifications  of  each  other.     The  doctrine  laid 
down  in  that  case  was  reaffirmed  by  this  court  in  the  case  of 
B.  <Sc  0.  R.  R.  Co.  V.  McKenzie,  supra,  and  is  in  full  accord 
with  Railroad  Co.  v.  Ross,  112  U.  S.  377. 

It  cannot  be  questioned  that  the  injury  to  Norment  was 
caused  by  the  negligent  act  of  Robinson,  the  conductor,  in 
shifting  the  car  on  the  branch  track,  where  Norment  was  at 
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work  in  the  regular  course  of  his  duty,  and  in  cutting  that  car 
loose  upon  that  track,  and  in  causing  it  to  strike  against  the 
car  which  stood  on  that  track  in  front  of  the  car  under  which 
Norment  was  engaged  in  fixing  the  draw-bar  spring,  as  he  was 
directed  to  do  by  his  superior;  and  that  in  so  doing  without 
first  taking  pains  to  ascertain  whether  there  was  any  person 
under  that  car,  was  negligence  for  which  the  corn  pan  y  is  re- 
sponsible. 

In  Norfolk  etc.  R.  R.  Co.  v.  Ormshy,  27  Gratt.  455,  it  was 
held  to  be  negligence  for  which  that  company  was  liable  that 
the  obvious  precaution  was  neglected  of  making  an  examina- 
tion before  the  stationary  flat  at  Howell's  was  set  in  motion, 
to  see  if  there  was  any  one  or  anything  under  or  near  the  car 
which  could  be  injured  by  its  being  put  in  motion. 

For  these  reasons,  we  are  of  opinion  that  the  circuit  court 
•did  not  err  in  overruling  the  motion  of  the  defendant  (plain- 
tiff in  error  here)  to  set  aside  the  verdict  and  grant  a  new 
trial,  and  that  the  judgment  complained  of  must  be  afl&rmed, 
with  costs  to  the  defendant  in  error. 

From  the  foregoing  opinion,  Fauntleroy,  J.,  dissented.  He  claimed  that 
the  court's  instruction  was  ambiguous  and  contradictory,  and  therefore  cal- 
culated to  mislead  the  jury  in  this:  that  it  declared  that  defendant  waa  not 
responsible  for  injuries  resulting  from  the  negligence  of  either  Robinson  or 
Teller,  unless  they  believed  that  he  was  not  competent  for  or  careful  in  the  dis- 
charge of  the  duties  assigned  him;  that  the  words  "not  careful  in  the  discharge 
of  duties  assigned  him  "  is  negligence,  and  therefore  the  proposition  to  the 
jury  was,  "  that  the  defendant  is  not  responsible  to  the  plaintiff  for  injuries 
resulting  from  the  negligence  of  either  Robinson  or  Teller,  unless  they  be- 
lieve he  was  [negligent]  not  careful. " 

He  further  criticised  the  instructions  because  the  jury  were  not  told,  in 
direct  terms,  to  found  their  belief  upon  the  evidence;  and  he  insisted  that  the 
use  of  the  words  "if  the  jury  believe"  was  not  sufficient  to  impress  upon 
them  the  fact  that  their  belief  must  be  based  upon  the  evidence  received  by 
them. 

Upon  the  question  who  are  fellow-servants,  the  principal  case  is  in  har- 
mony with  Ayers  v.  B.  dc  D.  R.  R.  Co.,  84  Va.  679,  and  Johnson  y.R.AA.R.  R. 
Co.,  84  Id.  713,  in  both  of  which  a  recovery  was  had  for  injuries  received  by 
a  brakeman  through  the  negligence  of  his  conductor. 

Mkasctbe  of  Damages  in  Personal  Injuries,  Elements  of:  Central 
Pacific  R'y  Co.  v.  Kuhn,  86  Ky.  578;  9  Am.  St.  Rep.  309,  and  note  318; 
Alabama  etc.  R.  R.  Co.  v.  Yarhrough,  83  Ala.  238;  3  Am.  St.  Rep.  715,  and 
note  718;  Clapp  v.MinneapoUs  etc.  R'y  Co.,  36  Minn.  6;  1  Am.  St.  Rep.  629, 
and  note  632.  It  is  now  well  settled  that  mental  suffering  is  an  element  of 
damages,  where  serious  bodily  injury  is  inflicted;  and  when  such  injury  is 
liable  to  produce  permanent  disability,  and  continues  for  a  long  time,  suffer- 
ing, both  mental  and  physical,  may  be  taken  into  consideration  by  the  jury 
in  assessing  the  damages:  Brown  v.  Sullivan,  71  Tex.  470;  compare  Stephens 
V.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  207;  9  Am.  St.  Rep.  336,  and  note  344. 
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Fkllow-servants,  Who  ake:  See  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96 
Mo.  207;  9  Am.  St.  Rep.  336,  and  note  342,  343;  SuUivan  v.  Tioga  R'y  Co., 
112  N.  Y.  643;  8  Am.  St.  Rep.  793,  and  note  796;  Htmey  v.  Coger,  112  N.  Y. 
614;  8  Am.  St.  Rep.  787,  and  note  793;  McMaaUr  v.  IlUmia  Central  R.  R. 
Co.,  65  Miss.  264;  7  Am.  St.  Rep.  653,  and  note  657;  East  Tennessee  etc.  R.  R. 
Co.  V.  De  Arnumd,  86  Tenn.  73;  6  Am.  St.  Rep.  816,  and  note  820;  Tlieleman 
V.  MoeUer,  73  Iowa,  108;  5  Am.  St.  Rep.  663,  and  note  664;  Krogg  v.  Atlanta 
etc.  R.  R.,  77  Ga,  202;  4  Am.  St.  Rep.  79,  and  note  84;  Louisville  etc.  R.  R. 
Co.  V.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep.  135,  and  note  142;  Lewis  v.  Sei- 
fert,  116  Pa.  St.  628,  and  note  638;  Smith  v.  Wabash  etc.  R'y  Co.,  92  Mo.  359; 
1  Am.  St.  Rep.  729,  and  note  739;  Fisk  v.  Cenlral  Pacijtc  R'y  Co.,  72  Cal.  38; 
1  Am.  St.  Rep.  22,  and  monographic  note  28-33.  A  foreman  having  charge 
of  his  employer's  men,  who  are  subject  to  his  orders  only,  is  not  their  fellow- 
Bervaiit  with  respect  to  orders  given:  Stephens  v.  Hannibal  etc.  R.  R.  Co.,  96 
Mo.  207;  9  Am.  St.  Rep.  336.  A  married  woman  cooking  on  a  construction 
train,  occupying  a  car,  boarding  train-hands  in  railway  service,  paid  by  the 
railway  company,  is  not  a  fellow-servant  with  the  employees  running  the 
train:  Brown  v.  Sullivan.  71  Tex.  470.  Engineers  and  brakemen  are  fellow- 
eervanta  of  section-handa  and  track-men:  Connelly  v.  Minneapolis  E.  R'y  Co., 
38  Minn.  80. 

Duty  of  Master  to  Supply  Safk  Machinery,  etc.,  for  his  Servants: 
See  Anderson  v.  Bennett,  16  Or.  515;  8  Am.  St.  Rep.  311,  and  note  328; 
Wuotilla  V.  Duluth  Lumber  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832,  and  note 
836;  Faren  v.  Sellers,  39  La.  Ann.  1011;  4  Am.  St.  Rep.  256,  and  note  264. 
It  is  the  duty  of  an  employer  to  use  ordinary  care  and  reasonable  skill  to 
make  safe  the  place  where  he  requires  his  employees  to  do  their  work:  Brazil 
B.  Coal  Co.  V.  Young,  117  Ind.  520.  The  master  need  not  furnish  the  very 
best  known  appliances;  he  is  required  only  to  furnish  such  as  are  reasonably 
safe,  and  to  see  that  there  is  no  defect  in  those  which  he  requires  his  servants 
to  use:  Strongham  v.  Hilton,  111  N.  Y.  188.  But  a  master  is  not  chargeable 
because  of  the  designation  of  the  place  of  work,  made  dangerous  by  the  care- 
lessness  and  negligence  of  fellow-servants,  or  for  the  negligent  meinner  in  which 
his  servants  use  the  tools  and  appliances  furnished  them:  Hussey  v.  Coger, 
112  N.  Y.  614;  8  Am.  St.  Rep.  787.  Where  the  duty  rests  on  the  master  to 
provide  safe  appliances,  such  as  are  usually  used  in  similar  lines  of  work,  the 
servant  takes  all  the  risks  involved  in  the  work  of  his  own  and  his  fellow- 
servants'  negligence:  Hudson  v.  Ocean  S.  S.  Co.,  110  N.  Y.  625;  but  the  mere 
knowledge  by  a  miner  that  his  master  has  failed  to  provide  a  mine  with  the 
protections  required  by  statute  will  not  defeat  an  action  for  the  recovery 
of  damages  occasioned  by  such  failure:  Durant  v.  Lexington  Coal  Co.,  97 
Mo.  62. 

Effect  of  Servant  Continuing  in  Master's  Employ  atter  Knowl- 
edge OF  Defects:  See  Stepliens  v.  Hannibal  etc.  R.  R.  Co.,  96  Mo.  207;  9  Am. 
St.  Rep.  336,  and  note  343;  Fisk  v.  Central  Pacijlr,  R'y  Co.,  72  Cal.  38;  1  Am. 
St.  Rep.  22,  and  note  28;  Faren  v.  Sellers,  39  La.  Ann.  1011;  4  Am.  St.  Rep. 
256,  and  note  264;  Oulfetc.  R'y  Co.  v.  Domielly,  70  Tex.  371;  8  Am.  St.  Rep. 
608,  and  note  610;  Indianapolis  etc.  R.  R.  Co.  v.  Watson,  114  IncL  20;  5  Am.  St. 
Rep.  578,  and  note  592.  A  servant  necessarily  assumes  the  risk  onl}'  of  such 
hazards  as  are  apparently  incidental  to  an  employment  intelligently  entered 
upon;  and  if  he  is  aware  that  proper  precautions  have  not  been  taken  for  his 
safety,  and  still  remains  in  his  master's  service  notwithstanding  the  risk,  he 
will  be  considered  as  having  assumed  the  responsibility  of  his  own  security: 
Snuth  v.  Sellers,  40  La.  Ann.  527;  Appel  v.  Buffalo  etc.  R'y  Co,,  111  N.  Y.  55a 
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Trice  v.  Kayton. 

[84  VIKOINIA,  217.J 

OontNAirr  or  Svssts  and  for  Qciet  Enjoyment  is  Broken  if  the  Lot 
Conveyed  and  Part  of  the  Buildings  thereon  Encroach  on  a 
PcBLio  Street,  on  accoant  of  which  the  grantee  ia  obliged  to  pull  down 
part  of  such  buildings  and  repave  the  street,  if  the  fact  of  such  enoroach- 
ment  was  not  known  to  the  grantee  when  the  deed  was  made. 

Action  for  breach  of  covenant.  Judgment  for  plaintiff. 
Defendant  prosecuted  writ  of  error. 

JR.  M.  Hughes,  for  tbe  plain  tiflf. 

Borland  and  WillcoXj  for  the  defendant. 

Lacy,  J.  This  is  a  writ  of  error  to  a  judgment  of  the  corpo- 
ration court  of  Norfolk  City  rendered  on  the  twenty-eighth 
day  of  October,  1886.  The  case  is  as  follows:  On  the  thir- 
teenth day  of  December,  1878,  the  plaintiff  in  error  sold  to 
the  defendant  in  error  a  certain  lot  and  buildings  thereon  in 
the  city  of  Norfolk.  The  deed  was  with  general  warranty,  and 
contained  a  covenant  of  seisin,  and  for  quiet  enjoyment  free 
from  all  encumbrances,  etc.  On  the  twentieth  day  of  October, 
1878,  the  city  inspector  of  streets  of  said  city  notified  the  de- 
fendant in  error  that  her  fence  and  buildings  encroached  on 
the  street,  and  ordered  her  to  remove  them.  This  order  not 
being  obeyed,  in  January  following  the  notice  and  order  were 
repeated,  with  a  copy  of  the  ordinance  of  the  city  providing 
for  a  fine  if  the  order  was  not  obeyed.  The  defendant  in  error 
notified  her  vendor,  the  plaintiff  in  error,  and  the  said  vendor 
refusing  to  concern  himself  about  the  matter,  the  said  defend- 
ant in  error  proceeded  to  obey  the  order  of  the  city  authorities, 
and  pulled  down  and  removed  a  part  of  her  buildings,  and  re- 
paved  the  street  on  the  part  vacated,  and  instituted  her  action 
of  covenant  for  breach  of  the  warranties  in  the  deed  of  her 
grantor.  On  the  trial  of  the  action,  it  was  proved  that  the 
house  in  question  was  built  by  direction  of  the  city  engineer 
at  that  day,  which  appeared  to  the  present  engineer  to  be 
erroneous.  It  appeared  in  evidence  that  the  buildings  in 
question  encroached  on  the  street  three  feet  eight  inches,  if  the 
street  was  preserved  of  uniform  width,  which  was  forty  feet. 
Both  sides  asked  instructions,  and  the  court,  rejecting  the 
defendant's  instructions,  gave  the  plaintiff's  instructions; 
thereby  instructing  the  jury  that  if  they  believed,  from  the 
evidence,  that  the  deed  oi  the  defendant  purported  to  convey 
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the  land  in  question,  and  that  it  was  a  part  of  the  highway, 
that  such  fact  constituted  a  breach  of  the  covenants  in  the 
deed,  and  the  plaintiff  was  entitled  to  recover,  and  other  in- 
structions as  to  the  measure  of  damages,  and  there  was  a  verdict 
for  the  plaintiff.  The  defendant  moved  to  set  aside  this  ver- 
dict, and  grant  a  new  trial,  but  the  court  overruled  the  motion, 
and  rendered  judgment  on  the  verdict;  whereupon  the  case 
was  brought  here  by  a  writ  of  error  by  the  defendant,  who  had 
duly  excepted,  in  the  progress  of  the  case,  to  the  rulings  of  the 
court  against  him. 

The  chief  question  involved  here,  and  the  only  one  it  is 
necessary  to  notice,  is,  whether  the  facts  set  forth  above  con- 
stitute a  breach  of  the  covenants  in  the  deed.  It  is  contended 
by  the  plaintiff  in  error  that  a  taking  of  part  of  the  land  for 
this  street  was  not  a  breach  of  any  warranty  contained  in  the 
deed.  The  question  whether  the  extension  of  a  highway 
through  or  over  any  part  of  a  lot  of  real  estate  is  a  breach 
of  the  covenant  of  quiet  possession  free  from  encumbrances 
seems  to  have  been  much  controverted;  and  it  has  been  held 
that  a  public  highway  or  a  railway  in  actual  use  is  no  breach 
of  the  covenant  against  encumbrances,  nor  a  public  or  semi- 
public  alley  which  is  open  to  public  observation.  But  what- 
ever weight,  says  Mr.  Rawle,  may  be  due  to  these  decisions,  it 
cannot  be  denied  that  the  current  of  authority  has  set  strongly 
the  other  way;  and  the  ruling  in  Kellogg  v.  Ingersoll,  2  Mass. 
97,  has  been  approved  and  sustained  in  nearly  all  the  New 
England  states  and  many  others,  in  which  it  appears  to  be 
definitely  settled  that  a  public  highway  does  constitute  at  law 
a  breach  of  this  covenant:  Rawle  on  Covenants,  sees.  79,  80 
et  seq.  In  the  case  of  Kellogg  v.  Ingersoll,  supra.  Parson,  C.  J., 
said:  "It  is  a  legal  obstruction  to  the  purchaser  to  exercise 
that  domain  over  the  land  to  which  the  lawful  owner  is  en- 
titled. An  encumbrance  of  this  nature  may  be  a  great  dam- 
age to  the  purchaser,"  etc.  In  the  case  of  Jordan  v.  Eve,  31 
Gratt.  1  (opinion  of  Staples,  J.),  the  decision  is  placed  upon 
the  ground  that  the  highway  was  known  to  the  purchaser,  and 
taken  into  consideration  when  the  purchase  was  made,  and 
was  obviously  included  in  the  contract  between  the  contract- 
ing parties.  In  such  case,  the  highway  cannot  be  held  to 
constitute  a  breach  of  the  covenants  of  the  deed.  But  while 
approving  that  decision,  we  think  it  must  be  distinguished 
from  this  case.  Here  a  certain  lot  by  metes  and  bounds  was 
eold  for  an  agreed  price,  with  buildings  standing  thereon,  with 
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the  covenauts  stated.  The  purchaser  not  only  lost  control  of 
a  part  of  this  land,  hut  his  house  standing  in  the  street  in 
part,  it  had  to  be  pulled  down.  The  street  was  obvious  and 
observable,  of  course;  but  the  hidden  fact,  which  afterwards 
transpired,  that,  according  to  the  true  measurements  of  the 
street,  the  house  stood  upon  a  part  of  the  highway,  was  not 
observable,  in  no  wise  apparent,  and  could  not  have  been  in 
contemplation  of  the  parties  contracting  together.  The  pur- 
chaser was  disturbed  in  the  quiet  possession  he  had  contracted 
for,  and  deprived  of  a  part  of  his  house  altogether,  and  of  ex- 
clusive possession  of  a  part  of  the  land  he  had  purchased. 
We  cannot  but  regard  this  as  a  breach  of  the  covenants  in  his 
deed  for  quiet  possession.  The  case  of  Wilson  v.  Cochran,  46 
Pa.  St.  229,  turns  upon  the  same  question  as  the  case  of  Jor- 
dan V.  Eve,  supra,  so  far  as  the  existence  of  a  known  public 
highway  is  concerned.  In  the  case  of  Butler  v.  Gale,  27  Vt. 
739,  it  is  held  that  a  highway,  however  open  and  obvious,  in- 
tersecting land  sold  will  constitute  a  breach  of  the  covenants 
against  encumbrances,  unless  especially  excepted  in  the  deed; 
but  from  this  doctrine  we  withhold  our  sanction,  and  it  ap- 
pears now  to  have  been  corrected  in  that  state  by  statute.  In 
this  state,  the  law  is  settled  the  other  way;  but  in  a  case  like 
the  one  at  bar,  where  the  encumbrance  is  not  known,  and  can 
in  no  way  be  held  to  enter  into  the  contract,  we  think  the  ex- 
tension of  the  highway  is  a  breach  of  the  covenants  in  the 
deed.  The  conclusion  therefore  is,  that  there  is  no  error  in 
the  judgment  appealed  from,  and  the  same  must  be  affirmed. 


Covenants  of  Seisin  and  for  Quiet  Enjoyment.  —  Covenant  of  seisia 
is  broken  at  the  moment  of  its  execution,  if  the  grantor  is  not  at  the  time 
lawfully  seised:  Logan  v.  Moulder,  1  Ark.  313;  33  Am.  Dec.  338.  It  is  not 
necessary  that  there  should  be  an  actual  eviction  by  process  of  law  to  con- 
stitute a  breach  of  the  covenant  of  title  and  quiet  enjoyment,  for  such  cove- 
nant is  broken  whenever  there  has  been  an  involuntary  loss  of  possession  by 
reason  of  the  hostile  assertion  of  an  irresistible  title,  whether  that  title  be 
established  by  judgment  or  not:  McOaryy.  Hastings,  39Cal.  360;  2  Am.  Rep. 
456.  When  land  conveyed  with  a  covenant  of  quiet  enjoyment  is  in  tha 
possession  of  another  under  a  paramount  title,  who  keeps  out  the  grantee^ 
the  covenant  is  broken:  Shattuck  v.  Lamb,  65  N.  Y.  499;  22  Am.  Rep.  656. 
Where  defendant  conveyed  to  plaintiff  by  a  deed  containing  a  covenant  of 
seisin  land  which  was  occupied  by  a  railway,  the  covenant  of  seisin  was  not 
broken,  although  the  covenant  against  encumbrances  was:  Kellogg  v.  Malin, 
60  Mo.  496;  11  Am.  Rep.  426.  Compare  Dickson  v.  DesirS,  23  Mo.  151;  6ft 
Am.  Dec.  661,  and  note  670;  Surget  v.  ArigJd,  11  Smedes  &  M.  87;  49  Am. 
Dec.  46,  and  note  49;  note  to  Morse  v.  Oarner,  47  Am.  Dec.  570,  571. 
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Apflioation  o»  Payments  by  Pubuo  Ovfioeb  la  Bikdimo  on  his  Sxmit- 
TiES,  and  they  cannot  escape  liability  for  hia  failure  to  pay  over  money 
collected  daring  the  term  for  which  they  were  sureties  by  showing  that 
he  wrongfully  applied  such  moneys  to  the  payment  of  deficiencies  occur* 
ring  during  the  preceding  term. 

SuKETiKS  ON  AN  OFFICIAL  BoND  are  not  released  from  liability  by  the  fail- 
ure of  other  officials  to  exact  settlements  of  their  principal  at  the  time» 
prescribed  by  law. 

Action  against  the  county  treasurer  and  his  sureties  on  his 
official  bond.  Judgment  for  the  plaintiff.  The  defendant  ap- 
pealed. 

John  E.  Roller^  for  the  plaintiflF. 

R.  A.  Ayers,  attorney-general,  and  W.  R.  Meredith^  for  the  de- 
fendant. 

Lacy,  J.  At  the  trial,  the  plaintiff  proved  that  there  was  a 
balance  due  the  state  of  Virginia  from  the  treasurer  of  the 
county  of  Rockingham,  Samuel  R.  Sterling,  upon  the  revenue 
and  license  tax  of  1885,  the  sum  of  $19,750.98.  The  defend- 
ant thereupon  offered  to  prove  on  his  part  that  S.  R.  Sterling 
was  treasurer  of  Rockingham  County  for  three  successivo 
terms, — the  first  beginning  July  1,  1875,  and  continuing  four 
years,  the  second  beginning  July  1,  1879,  and  continuing 
four  years,  the  third  beginning  July  1,  1888,  and  continuing 

to  the day  of  December,  1885,  when  he  resigned  his  office, 

and  that  a  bond  was  given  at  the  commencement  of  each 
term,  and  a  new  bond  executed  on  the  motion  of  one  of  his 
sureties  during  his  second  term  of  office;  that  the  first  and 
second  bond  was  for  one  hundred  and  fifty  thousand  dollars^ 
the  new  bond  given  during  the  second  term  was  for  one  hun- 
dred and  fifty  thousand  dollars,  and  at  the  commencement  of 
the  third  term  a  bond  was  given  for  one  hundred  and  forty 
thousand  dollars;  that  the  sureties  on  these  several  bonds 
were,  in  some  instances,  different  persons;  that  the  said  Ster- 
ling was  a  defaulter  to  the  state  of  Virginia  during  his  first 
term;  that  such  default  occurred  in  1878,  and  amounted  to 
at  least  thirty-five  thousand  dollars;  that  this  default  con- 
tinued up  to  December,  1885,  when  said  Sterling  resigned  his 
office  as  treasurer;  that  the  collections  made  by  said  treas- 
urer of  revenues  ar  d  taxes  of  each  year  succeeding  the  year 
1878  were  taken  by  him'  to  make  good  the  deficiency  previ- 
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ously  existing;  that  the  successive  auditors  of  the  state  failed 
to  comply  with  the  provisions  of  section  31,  chapter  60,  Acts 
of  1878-79,  and  the  same  section  of  act  of  general  assembly 
<of  March,  1875;  that  the  supervisors  of  Rockingham  County 
also  failed  to  make  settlements  with  said  treasurer  as  required 
by  law,  or  to  require  him  to  make  exhibits  of  his  accounts  as 
treasurer  with  the  county,  and  of  the  moneys,  books,  and 
papers  in  his  hands  belonging  to  said  county;  that  said  Ster- 
ling was  a  defaulter  to  said  county  in  1878  in  not  less  than 
-twenty  thousand  dollars,  and  continued  such  defaulter  up  to 
the  time  of  his  resignation;  that  if  either  the  auditors  or  board 
of  supervisors  had  discharged  their  duties  as  required  by  law, 
in  regard  to  the  accounts  of  said  treasurer,  the  defaults  afore- 
said would  have  been  discovered  and  made  known;  that  said 
-defaults  were  not  known  to  the  sureties  upon  the  bond  of 
1879  and  the  bond  of  1883,  and  that  said  sureties  would  not 
"have  gone  on  said  bonds  if  they  had  had  any  intimation  that 
any  default  had  previously  occurred;  that  one  of  the  sureties 
died  in  December,  1883,  and  another  died  in  August,  1880; 
that  the  estates  of  each,  for  the  most  part,  had  been  paid  out 
to  creditors  and  distributees  widely  scattered  in  various  states, 
and  some  of  them  insolvent,  before  the  institution  of  this  suit, 
in  complete  ignorance  of  any  liability  on  the  bonds  of  Ster- 
ling, treasurer,  as  aforesaid.  But  the  court  refused  to  permit 
,1;he  introduction  of  said  testimony,  or  any  part  thereof,  where- 
"upon  the  defendant  excepted,  and  judgment  being  rendered 
for  the  said  plaintiff,  as  aforesaid,  the  defendant  brought  this 
case  here  by  writ  of  error;  and  the  said  action  of  the  said  cir- 
cuit court  of  Richmond  City,  in  excluding  the  said  evidence 
so  offered  by  the  said  defendant,  is  assigned  as  error  here. 

Did  the  evidence  offered  by  the  defendant  constitute  any 
valid  defense  to  the  action?  The  application  of  the  pay- 
ments made  by  Sterling  above  stated  was  made  by  the  credi- 
tor by  the  direction  of  the  principal  debtor.  In  a  similar 
^case  upon  this  point,  decided  by  this  court  in  1875  {Chapman 
^.  Commonwealth,  25  Gratt.  721),  Moncure,  P.,  delivering  the 
unanimous  opinion  of  the  court,  so  far  as  this  point  is  in- 
volved, said:  "Scott  owed  two  debts  to  the  commonwealth, 
for  which  different  sets  of  sureties  were  liable.  He  made 
payments  to  the  auditor  on  account  of  these  different  debts  at 
different  times,  which  payments  were  applied  by  the  auditor 
according  to  the  direction  of  the  debtor.  This  was  perfectly 
proper,  if  the  auditor  acted  fairly,  and  it  is  not  pretended  that 
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he  did  not;  certainly  there  is  no  evidence  in  the  record  tend- 
ing to  prove  that  he  did  not.  If  he  had  known  that  money 
applied  by  Scott  to  the  payment  of  a  debt  for  which  his  sure- 
ties as  collector  were  not  liable  was  derived  from  the  collec- 
tion of  revenue  collected  by  him  under  the  bond  in  which 
they  were  sureties,  they  might  have  had  just  ground  of  com- 
plaint. But  he  had  no  such  knowledge,  and  the  money  had 
no  ear-mark.  The  law  is  well  settled,  that  a  man  owing  two 
debts  to  the  same  creditor,  and  making  a  payment  to  the 
creditor,  may  apply  it  to  either  of  the  debts  as  he  pleases. 
If  the  debtor  fail  to  make  the  application,  the  creditor  may 
make  it  as  he  pleases;  and  if  both  fail  to  make  it,  the  law 
will  make  it  according  to  the  circumstances  of  the  case;  and 
in  the  absenop  of  any  other  controlling  circumstances,  the 
payment  will  be  applied  first  to  the  older  debt.  lu  this  case, 
the  application  was  made  by  the  concurrent  act  both  of  the 
principal  debtor,  who  made  the  p'S.yment,  and  the  creditor. 
The  payments  made  by  Scott  on  account  of  the  revenue  of 
1870  were,  at  least,  without  any  direction  of  Scott  to  the  con- 
trary (and  there  was  none),  properly  applicable  to  the  pay- 
ment of  what  he  had  collected  in  the  order  in  which  it  was 
collected,  on  the  principle  before  stated ;  thus  leaving  due  that 
portion  of  the  revenue  for  which  the  sureties  of  the  collector 
were  clearly  liable." 

This  case  seems  to  be  decisive  of  the  case  at  bar  on  the  ques- 
tion of  the  appropriation  of  payments,  and  we  do  not  consider 
that  the  citations  by  the  learned  counsel  from  De  Colyer  on 
Guaranties,  and  his  citation  of  cases,  affect  this  question.  There 
was  no  connivance  of  fraud  on  the  part  of  the  auditor  suggested 
in  either  instance.  The  application  of  payments  as  made  by 
them  seems  to  have  been  in  accordance  with  the  settled  law 
upon  the  subject. 

Upon  the  suggestion  that  time  was  given  by  the  several 
auditors,  and  that  suit  was  not  brought,  as  the  law  required, 
upon  the  failure  of  the  debtor  to  pay  promptly,  it  is  not 
charged  that  there  was  any  fraudulent  concealment  on  the 
part  of  the  auditors  of  the  true  facts  in  each  case;  and  it  is 
admitted  that  diligent  inquiry  on  the  part  of  the  defendants 
would  have  disclosed  to  them  the  true  condition  of  affairs  at 
any  time;  so  that  the  defense  in  this  regard  amounts  to  the 
claim  that  there  was  indulgence  on  the  part  of  the  state, —  an 
extension  of  time  to  the  debtor.  Ivi  the  case  of  Smith  v.  Com- 
monwealthj  25  Gratt.  780  (which  was  a  case  where  the  surety 
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of  a  treasurer  who  had  defaulted  to  the  state  claimed  to  be  dis- 
charged of  his  obligation  by  the  act  of  assembly  which  ex- 
tended the  time  of  payment  by  the  debtor,  and  thus  enabled 
him,  as  was  alleged,  to  default  by  postponing  the  time  of  dis- 
covery of  his  delinquencies),  the  court  said:  "In  the  case  of 
Commonwealth  v.  Holm£s,  25  Gratt.  771,  this  court  held,  upon 
abundant  authority,  that  the  regulations  prescribed  by  law  for 
the  settlement  of  such  accounts  at  stated  periods,  being  in- 
tended for  the  benefit  of  the  government,  to  secure  punctuality 
and  promptness  in  its  officers,  were  directory  merely,  and  did 
not  enter  into  and  form  part  of  the  sureties'  contract,  so  as  to 
prevent  the  legislature  from  altering  or  extending  the  times  of 
settlement  at  pleasure  without  the  sureties'  assent;  and  there- 
fore, and  from  the  nature  of  the  officer's  obligation  and  duties, 
and  of  the  condition  of  the  bond,  such  an  extension  did  not. 
operate  as  a  discharge  of  the  surety.  We  reaffirm  that  prin- 
ciple, and  are  of  opinion  that  the  sureties  in  this  case  are  not 
discharged  from  liability  for  the  official  acts  of  their  principal 
by  reason  of  the  extension  of  time  for  settlement  granted  to 
him,"  etc. 

In  the  case  of  United  States  v.  Kirkpatrickj  9  Wheat.  720, 
Mr.  Justice  Story,  delivering  the  opinion  of  the  supreme  court 
of  the  United  States,  said  these  regulations  as  to  settlements, 
•'are  provisions  of  law  created  by  the  government  for  its 
own  security  and  protection,  and  to  regulate  the  conduct  of 
its  own  officers.  They  are  merely  directory  to  such  officers, 
and  constitute  no  part  of  the  contract  of  the  surety."  These 
provisions  are  merely  directory  to  the  officers,  and  intended 
for  the  security  and  protection  of  the  government,  by  insuring 
punctuality  and  responsibility,  but  they  form  no  part  of  the 
contract  with  the  surety:  United  States  v.  Vati  Zandt,  11 
Id.  184;  United  States  v.  Nicholl,  12  Id.  509;  United  States 
v.  Boyd,  15  Pet.  187-208;  State  v.  Carleton,  1  Gill,  249. 

It  is  said  that  a  surety  is  a  favored  debtor.  His  rights  are 
especially  and  zealously  guarded,  both  at  law  and  in  equity, 
and  the  slightest  fraud  by  the  creditor  annuls  it.  His  con- 
tract, exactly  as  he  makes  it,  is  the  measure  of  his  liability, 
and  cannot  be  varied  without  his  consent.  With  these  privi- 
leges, however,  are  associated  certain  duties.  He  must  take 
care  of  himself,  and  obtain  all  the  information  essential  to  his 
interest  which  lies  within  his  reach.  It  is  no  part  of  the  duty 
of  the  creditor  to  furnish  him  such  information.  If  he  neglects 
his  interest,  and  a  loss  occurs,  he  must  bear  it,  unless  he  shows 
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that  it  was  in  consequence  of  the  creditor's  fraud:  Murfree  on 
Official  Bonds,  sec.  704.  And  it  is  said  by  the  same  author 
that  "  the  failure  of  the  public  officers  of  the  United  States  to 
assert  the  right  of  the  government  against  a  defaulting  princi- 
pal in  an  official  bond  will  not  operate  to  discharge  his  sure- 
ties. Their  laches,  it  has  been  repeatedly  said,  cannot  affect 
the  government;  and  even  if  the  delay  be  long  continued,  so 
that  the  sureties  lose  the  benefit  of  remedies  which  would  have 
been  available  if  the  government  had  acted  promptly,  it  is,  so 
far  as  they  are  concerned,  damnum  absque  injuria.  A  lapse  of 
five  years  after  the  cause  of  action  accrued  will  not  create  anjr 
presumption  of  payment,  or  in  any  degree  operate  in  favor  of 
the  sureties":  Id.,  sec.  769;  see  Doe  v.  Postm^ster-Oen^ral,  1 
Pet.  318,  327;  4  Myer's  Federal  Decisions,  sees.  770,  771  j 
United  States  v.  Kirkpatrich,  United  States  v.  Van  Zandt,  supra. 
In  this  case,  if  the  auditor  received  money  paid  him  by  the 
treasurer,  applied  it,  as  directed,  to  the  debt  due  the  state,  in 
accordance  with  well-settled  principles  of  law,  in  what  degree 
could  that  act  create  any  valid  defense  for  the  defendants  ? 
If  the  books  of  the  auditor  always  showed  the  true  state  of  the 
treasurer's  account,  and  the  sureties,  confiding  in  the  integrity 
or  the  responsibility  of  their  principal,  agreed  to  be  bound  for 
him  without  an  inspection  of  his  accounts,  and  without  in- 
quiry or  examination,  when  by  a  simple  act  of  precaution  they 
might  have  learned  the  whole  truth,  and  been  saved  from 
loss,  if  the  loss  occurs,  who  should  bear  it?  Upon  no  just 
principle  can  it  be  placed  otherwise  than  upon  those  who 
agreed  to  bear  it.  We  think,  therefore,  that  the  evidence 
offered  in  this  case  constituted  no  valid  defense  to  the  action, 
and  that  the  circuit  court  of  Richmond  City  did  not  err  in 
rejecting  it;  and  the  judgment  appealed  from  here  must  be 
affirmed. 


LL&Bn.rrT  oi*  Subeties  on  Sitccessive  Bonds.  —  When  successive  bond» 
with  different  sureties  have  been  given  for  the  faithful  performance  of  the 
duties  of  the  same  officer,  and  a  breach  has  taken  place  in  the  conditions  of 
the  bonds  in  not  accounting  for  and  paying  over  moneys  by  him  received, 
considerable  difficulty  may  be  experienced  in  determining  upon  which  bond 
and  its  sureties  the  liabilities  shall  fall.  With  respect  to  the  general  princi- 
ples applicable  to  such  cases,  there  is  no  great  contrariety  of  opinion;  but  ia 
the  application  of  those  principles  to  existing  cases  considerable  judicial  dis- 
sension has  been  manifested. 

There  is  no  doubt  that  an  official  bond  may  be  so  drawn  as  to  render  th» 
sureties  answerable  for  the  past  as  well  as  for  the  future  derelictions  of  their 
principal.     Thus  if  the  condition  of  a  bond  is  that  the  officer  shall  pay  all 
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«um8  of  money  which  he  has  receivecl,  and  all  which  he  shall  thereafter  re- 
-ceive,  this  language  will  impose  on  the  sureties  the  liability  for  past  as  well 
as  for  future  defaults:  Saunders  v.  Taylor,  9  Bam.  &  C.  36.  But  the  con- 
«truction  of  all  official  bonds,  in  the  absence  of  express  provisions  to  the 
contrary,  is  prospective  rather  than  retrospective.  If  the  principal  in  the 
bond  has  received  moneys  prior  to  its  execution,  whether  before  or  after  his 
appointment  to  the  office,  the  bond  will  not  be  construed  as  having  regard  to 
such  moneys;  and  his  default  in  not  properly  accounting  for  them  will  not 
be  regarded  as  a  breach  of  such  bond:  Cfovemorv.  Oibson,  14  Ala.  326;  United 
States  V.  Giles,  9  Cranch,  212;  Sebastian  v.  Bryan,  21  Ark.  447;  Stern  v.  Peo- 
ple, 96  111.  475;  Jeffersv.  Johnson,  18  N.  J.  L.  382;  Mi/ers  v.  United  States,  1 
McLean,  493;  Mclntyre  v.  School  Trustees,  3  lU.  App.  77;  United  States  t. 
Boyd,  15  Pet.  187.  In  other  words,  the  sureties  of  an  officer  are  answerable 
only  for  those  acts  and  defaults  of  their  principal  which  occur  subsequeatly  to 
the  execution  of  his  official  bond.  So  if  after  an  official  bond  has  been  given, 
a  further  bond  is  executed  for  any  reason  from  the  same  officer,  the  sureties 
on  this  last  bond  are  answerable  only  for  such  moneys  as  may  be  received  by 
their  principal  after  its  execution:  Bessinger  v.  Dickerson,  20  Iowa,  260; 
Thompson  v.  Dickerson,  22  Id.  360.  If  the  same  person  is  required  to  give 
annual  bonds,  or  if  having  been  re-elected  to  the  same  office,  he  gives  a  bond 
for  the  performance  of  its  duties  during  the  second  term,  the  general  rule  is, 
that  the  sureties  on  each  bond  are  liable  only  for  the  defaults  which  have 
occurred  during  the  particular  term  or  period  for  which  it  was  given. 

The  defaults  of  a  prior  term  are  not  chargeable  against  the  sureties  on  an 
official  bond  for  a  subsequent  term:  Bissell  v.  Saxton,  77  N.  Y.  191;  Patterson 
v.  Inhabitants  etc.  of  Freelwld,  38  N.  J.  L.  255;  Paw  Paw  v.  Eggleston,  25  Mich. 
36;  Rodvester  v.  Randall,  105  Mass.  295;  8  Am.  Rep.  519;  Street  v.  Laurens, 
5  Rich.  Eq.  227;  Hemtt  v.  State,  6  Har.  &  J.  95;  14  Am.  Dec.  259.  So  far 
as  praoticable,  the  sureties  upon  the  last  bond  should  be  treated  precisely  as 
if  their  principal  had  not  been  the  incumbent  of  the  office  during  the  pre- 
ceding term:  City  of  Detroit  V.  Weber,  2^  Mich.  24;  Vivian  v.  Otis,  24  Wis. 
■518;  1  Am.  Rep.  199;  Paducah  v.  Cully,  9  Bush,  323;  and  those  upon  the  first 
bond  as  if  he  had  not  been  the  incumbent  during  any  future  term.  The 
sureties  of  an  officer  are  not  liable  for  moneys  which,  either  in  fact  or  in  con- 
templation of  law,  came  into  his  possession  during  the  term  subsequent  to 
that  for  which  they  became  his  sureties:  Tyler  v.  Nelson,  14Gratt.  214;  Bryan 
V.  United  States,  1  Black,  140;  HeuiU  v.  State,  6  Har.  &  J.  95;  14  Am.  Dec. 
259. 

If,  however,  the  moneys  which  have  been  collected  daring  the  first  term 
of  office  remain  in  the  custody  of  the  officer  when  he  enters  upon  the  dis- 
charge of  his  duties  for  the  second  term,  the  sureties  for  the  latter  term  im- 
mediately become  answerable  therefor,  and  those  of  the  former  term  are 
relieved  from  further  liability:  Board  of  Education  v.  Fonda,  77  N.  Y.  350; 
■State  V.  Van  Pelt,  1  Ind.  304;  Morleyv.  Town  of  Metamora,  78  111.  394;  20 
Am.  Rep.  266;  DeHartv.  McGuire,  10  Phila.  359;  Moore  v.  Madison  Co.,  38 
Ala,  670.  One  of  the  most  embarrassing  questions  which  arises  in  connec- 
tion with  the  subject  we  are  now  considering  is,  when,  if  at  all,  the  sureties 
for  a  second  term  become  chargeable  with  moneys  which  their  principal  ought 
to  hi^ve  had  on  hand,  and  to  have  paid  over  to  himself  as  his  own  successor 
at  the  beginning  of  such  term,  when  there  is  either  no  evidence  to  show 
whether  or  not  he  in  fact  had  such  moneys  on  hand,  or  the  evidence  adduced 
establishes  that  he  in  fact  made  payments  thereof  out  of  moneys  collected 
during  his  second  term  of  office. 
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It  la  sometimes  the  duty  of  an  officer,  notwithstanding  the  expiration  of 
his  official  term,  to  proceed  to  complete  some  matter  which  has  devolved 
upon  him  officially.  In  that  event,  his  sureties  remain  liable  for  his  acts 
done  after  the  termination  of  his  office.  Thus  if  a  sheriff  has  levied  a  writ,, 
it  will  be  his  duty  to  proceed  to  advertise  and  sell  the  property,  whether  his 
term  of  office  has  expired  or  not.  So  if  a  public  administrator,  or  one  who 
from  his  official  position  is  charged  with  the  administration  of  the  estate  of  de- 
cedents, has  bad  committed  to  him  the  administration  of  a  particular  estate, 
it  is  his  duty  to  proceed  to  the  completion  of  such  administration,  though  the 
period  for  which  ha  was  elected  has  expired.  In  either  case,  the  officer  may 
be  re-elected,  and  enter  upon  the  discharge  of  his  duties  for  a  second  termj 
but  if  so,  in  proceeding  upon  the  writs  levied  or  estates  committed  to  him 
for  administration  in  a  prior  term,  he  is  in  the  discharge  of  the  duties  of  the 
former  rather  than  the  latter  term,  and  the  sureties  for  the  first  term  are 
answerable  for  his  defaults:  People  y.  Ten  Eych,\ZWendi.^iS;  State  y.  Waits, 
23  Ark.  304;  Dohney'a  AdrtCr  v.  Smith,  5  Leigh,  13;  Tyler  v.  Nelson's  AdrrCr, 
14  Gratt.  214.  And  in  Tennessee,  it  is  said,  if  the  sheriff,  after  collecting  a. 
portion  of  the  county  taxes,  is  required  to  give  a  new  bond,  and  does  so,  his 
sureties  on  such  new  bond  are  liable  for  the  moneys  collected  before  its  exe- 
cution: Miller  v.  Moore,  3  Humph.  189.  This  decision,  however,  may  b* 
sustained  upon  the,  theory  that  while  such  taxes  were  collected  before  the- 
new  bond  was  given,  they  remained,  or  were  presumed  to  remain,  in  his 
custody  until  afterwards,  in  which  event  it  is  clear  that  the  bond  is  security 
for  their  payment  to  the  authorities  legally  authorized  to  receive  them. 

When  the  sureties  of  an  officer  for  the  first  term  remain  answerable  for 
moneys  collected  or  converted  by  him  during  a  second  term,  it  must,  as  we 
have  already  indicated,  be  upon  the  ground  that,  as  to  such  collection,  he  is 
simply  continuing  to  discharge  the  duties  of  his  former  term.  Hence,  the 
proper  test,  it  seems  to  us,  in  such  cases,  is  to  inquire  whether  the  officer 
had  so  far  entered  upon  the  execution  of  a  writ  before  his  first  term  expired 
that  it  would  have  been  his  duty  to  continue  in  the  execution  of  such  writ, 
even  if  he  bad  not  been  re-elected.  Where  this  is  the  case,  the  sureties  for 
the  first  term  should  be  held  liable,  because  they  would  have  been  answer- 
able for  his  defaults  if  he  had  not  been  an  incumbent  for  the  second  term; 
and  the  sureties  for  the  second  term  should  be  exonerated,  because  the  offi- 
cial default  was  not  of  a  duty  which  their  principal  could  have  been  called  to 
discharge  had  he  been  in  office  only  for  that  term  for  which  they  became  his 
sureties. 

Perhaps  a  majority  of  the  cases  upon  the  subject  have  accepted  and  applied 
this  test.  Others,  however,  have  manifestly  ignored  it.  In  some  of  the 
states  the  liability  of  the  sureties  attaches  upon  the  receipt  of  the  writ, 
whether  anything  is  done  under  it  during  that  term  or  not:  Rohey  v.  Tamer, 
8  Gill  &  J.  125.  This  is  also  the  law  in  Illinois;  but  the  decision  in  that 
state  was  very  properly  founded  upon  provisions  of  its  statutes,  which  im- 
posed upon  the  officer  who  had  received  the  writ  the  duty  of  executing  it 
after  the  expiration  of  his  official  term,  although  he  had  not  previously  made 
any  levy,  or  taken  any  other  proceedings  thereunder:  McCormick  v.  Moss,  41 
111.  352.  In  a  number  of  the  other  states,  the  test  we  have  mentioned  seems 
to  be  accepted;  and  if  the  officer  has  made  a  levy,  or  entered  upon  the  exe- 
cution of  the  writ  during  his  first  term,  the  sureties  for  that  term  remain 
liable:  Tyree  v.  Wilson,  9  Gratt.  69;  Hill  v.  Fitzpatrick,  6  Ala.  314;  Louo  v. 
Cobb,  2  Sneed,  18;  Fitts  v.  Hawkins,  2  Hawks,  394;  Larnedv.  Allen,  13  Mass. 
395;  Sidnerv.  Alexander,  31  Ohio  St.  378;  while  if  a  writ  received  during 
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■the  first  term  remains  ia  his  hands  wholly  unexecuted  until  he  enters  upon 
"the  duties  of  the  office  for  the  second  term,  the  sureties  for  the  last  term  are 
liable  for  his  neglect  to  execute  it,  or  for  his  failure  to  pay  over  moneys  which 
«nay  be  received  under  it:  State  v.  Roberta,  12  N.  J.  L.  114.  In  Missouri  and 
Alabama,  the  test  applied  is,  to  inquire  what  was  the  actual  date  of  the  con- 
-version,  and  to  hold  liable  those  who  were  the  officer's  sureties  at  that  time, 
though  his  action  may  have  commenced  under  a  writ  received  by  him  during 
his  prior  term  of  office:  Ingram. v.  McComba,  17  Mo.  558;  Warren  v.  State, 
11  Id.  683;  State  V.  McCormack,  50  Id.  568;  overruling  Mamey  v.  State,  13  Id. 
7;  Oovenuyr  v.  Hobbina,  7  Ala.  79;  Dumaa  v.  Patterson,  9  Id.  484.  In  Ten- 
nessee, if  the  action  is  for  a  failure  to  return  the  writ,  it  may  be  brought^ 
against  those  who  were  sureties  at  the  time  when  it  was  the  duty  of  the  offi-' 
cer  to  make  such  return,  though  the  writ  was  received  by  him  during  a  pre-; 
■ceding  term. 

It  seems  to  ns  that  there  is  a  difference  in  principle  between  those  officers^ 
■whose  duty  it  is  to  retain,  during  their  second  term,  moneys  which  have 
been  paid  over  to  them  during  a  first  term,  and  those  officers  whose  duty  it) 
is  not  to  retain  such  moneys,  but  to  pay  them  to  some  private  individual. 
Por  instance,  it  is  clearly  the  duty  of  the  county  treasurer  to  retain  in  his 
"possession,  on  entering  upon  his  duties  for  a  second  term,  the  same  moneys 
which  he'had  at  the  end  of  the  preceding  term,  and  to  keep  those  moneys  in 
'his  possession  until  they  are  drawn  from  the  treasury  pursuant  to  law. 
ilence,  if  he  does  in  fact  retain  such  moneys,  it  is  very  clear  that  the  sureties 
for  the  second  term  become  answerable  therefor.  But  if  a  justice  of  the 
peace  has  collected  money  during  a  particular  term  of  office  which  belongs  to 
a  private  individual,  it  is  his  duty  to  pay  such  money  over  to  the  person  en- 
titled thereto,  rather  than  to  retain  it  upon  his  re-election;  and  if  a  default 
occurs  during  his  second  term,  it  may  properly  be  regarded  as  a  default  in 
the  duties  which  were  imposed  upon  him  for  the  first  term.  In  other  words, 
his  sureties  for  the  second  term  cannot  be  regarded  as  stipulating  that  he 
^ill  receive  from  himself  and  properly  pay  over  moneys  received  during  his 
former  term:  Warren  v.  Jeffrey,  18  111.  329.  If,  on  the  other  hand,  he  has, 
^during  the  former  term,  received  bills  for  collection  which  he  has  not  col- 
lected, and  he  retains  those  bills,  and  collects  them  during  his  second  term, 
tis  sureties  may  be  held  answerable  therefor,  because  by  retaining  them  in 
Ills  hands  when  he  entered  upon  the  second  term  he  may  be  regarded  as  again 
tindertaking  to  collect  such  bills,  and  to  properly  account  for  their  proceeds: 
lOovemor  v.  Lee,  4  Dev.  &  B.  457. 

When,  at  the  end  of  a  second  term  of  office,  it  is  discovered  that  the  offi- 
cer has  converted  moneys  received  by  him  during  a  former  term,  and  there 
is  no  evidence  to  establish  the  actual  date  of  the  conversion,  it  will  be  im- 
possible to  recover  in  an  action  against  either  set  of  sureties,  unless  some 
presumption  oan  be  indulged  that  the  default  occurred  either  in  the  one 
term  or  the  other.  According  to  a  preponderance  of  the  authorities,  when 
an  officer  receives  money,  and  especially  if  he  makes  a  proper  entry  thereof 
upon  his  books  or  reports  the  receipt  to  the  proper  authorities,  the  presump- 
tion will  be  indulged  that  such  moneys  continued  to  be  in  his  official  custody  , 
until  the  contrary  is  shown,  and  as  there  is  no  showing  upon  the  subject 
nntil  the  default  is  discovered,  either  in  or  after  his  last  term  of  office,  the 
sureties  for  that  term  are  prima  facie  answerable,  and,  to  escape  liability, 
must  show  that  the  default  actually  occurred  before  they  became  such  sure- 
ties: Heppe  V.  Johnson,  73  Cal.  2G5;  Bi-uce  v.  United  States,  17  How.  437; 
lUnited  Stales  v.  Earliart,  4  Saw.  245;  Kelly  v.  State,  25  Ohio  St.  567.    The 
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minority  of  the  anthorities  proceeds  upon  the  principles  exactly  the  reverse 
to  those  assumed  by  the  majority,  and  declares  that  when  moneys  are  re- 
ceived by  a  public  officer,  his  liability  and  that  of  his  sureties  becomes  fixed 
at  once,  and  that  it  continues  until  removed  by  the  proof  that  he  has  dis- 
posed  of  the  money  as  required  by  law;  and  that  his  sureties  upon  his  bond 
for  the  term  at  which  he  received  the  money  remain  liable,  unless  they  can 
ehow  that  such  moneys  continued  in  his  hands  at  the  time  when  he  entered 
«pon  the  discharge  of  his  duties  for  the  succeeding  term:  Freefioldera  v. 
Wilson,  16  N.  J.  L.  110;  Trustees  of  Schools  v.  Smith,  88  111.  181;  Ovema-e  v. 
-OarreU,  5  Lans.  156;  Coons  v.  People,  76  111.  383. 

Receipts  given  and  reports  made  by  a  public  official  constitute  important, 
*nd  sometimes  controlling,  evidence  for  the  purpose  of  determining  his  lia- 
bility and  that  of  his  sureties.  There  is  no  doubt  that  entries  made  by  a 
public  officer  in  his  books,  receipts  given  by  him  to  persons  authorized  to  de- 
mand them,  and  reports  made  by  him  in  his  official  capacity,  are  each  and 
all  parts  of  the  res  gestce,  and  are  competent  evidence  against  his  sureties,  as 
well  as  against  himself:  Coleman  v.  Pike  County,  83  Ala.  326;  3  Am.  St.  Rep. 
746,  and  note;  Boone  Co.  v.  Jones,  54  Iowa,  699;  37  Am.  Rep.  229,  and  note; 
Board  of  Supervisors  v.  Biistol,  99  N.  Y.  316;  Placer  County  v.  Dickerson,  45 
Cal.  12;  Dumas  v.  Patterson,  9  Ala.  484;  Frazver  v.  Laughlin,  6  111.  347;  Oray- 
ham  V.  County  Court,  9  Dana,  182.  As  against  the  officer  himself,  his  reports 
are  conclusive.  He  is  estopped  from  controverting  them,  except  as  a  defense 
to  a  criminal  prosecution  against  him:  State  v.  Hutchinson,  60  Iowa,  478. 

When  an  officer  who  is  about  to  enter  upon  the  discharge  of  his  duties  for 
a  second  term  makes  a  report  to  or  a  settlement  with  the  proper  author- 
ities from  which  it  appears  that  he  has  on  hand  at  the  close  of  his  first  term 
a  certain  sum  of  money,  such  settlement  is,  in  the  opinion  of  many  of  the 
courts,  conclusive  upon  his  sureties  for  the  second  term,  as  well  as  upon  him- 
self, if  the  officers,  with  whom  the  settlement  is  made,  act  in  good  faith,  and 
have  no  knowledge  that  the  sum  of  money  which  he  reports  is  not  actually 
in  his  hands:  State  v.  Chummier,  29  Ind.  551;  Baker  v.  Preston,  1  Gilmer,  235; 
Boone  County  v.  Jones,  54  Iowa,  699;  37  Am,  Rep.  229;  Morley  v.  Tenon  qf 
Metamwa,  78  HI.  394;  20  Am.  Rep.  266;  lioper  v.  Sangamon  Lodge,  91  111. 
*18;  33  Am.  Rep.  60;  Cawley  v.  People,  95  111.  249;  Cliicago  v.  Gage,  95  Id, 
593;  35  Am.  Rep.  182.  The  reasoning  upon  this  subject  has  been  more 
forcibly  stated  by  the  supreme  court  of  Iowa  than  elsewhere,  in  deciding  the 
<5ase  of  Boone  County  v.  Jones,  supra,  in  which  that  court  said:  "The  def end- 
as  ts  offered  to  prove  from  the  books  that  Jones  could  not  have  been  a  defaulter 
in  any  sum  at  the  time  his  bond  was  given,  by  showing  that  after  that  time 
ho  paid  out  more  money  than  he  received,  and  offered  to  prove  that  on  the 
-eighteenth  day  of  November,  1876,  when  the  bond  was  given,  and  before 
that,  there  were  deficits  in  the  treasurer's  accounts.  They  also  offered  to 
prove  how  much  money  there  was  in  the  treasurer's  office  on  that  day.  All 
this  evidence  was  excluded  on  the  objection  of  the  plaintiff,  upon  the  ground 
that  the  treasurer  and  his  sureties  were  bound  by  the  settlement  made  in 
1877,  and  the  settlements  after  that,  as  shown  from  his  books,  and  that  they 
were  thereby  estopped  from  showing  that  the  defalcation  existed  before  the 
bond  was  given.  The  defendants  also  asked  tiiat  several  instructions  be 
given  to  the  jury  to  the  effect  that  the  defendants  were  only  liable  upon  the 
bond  for  such  defalcations  as  occurred  after  the  bond  was  given,  which  in- 
structions wore  refused. 

"These  rulings  of  the  court  are  claimed  to  be  erroneous,  and  the  question 
•s  to  their  correctness  ia  the  main  point  in  the  controversy  in  the  case.    Coun- 
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sel  for  tixe  appellant  cite  a  large  number  of  authorities  to  the  effect  that 
where  an  official  bond  ia  not  retrospective,  the  sureties  thereto  are  only  bound 
for  the  publio  money  in  the  hands  of  the  officer  when  the  bond  was  executed, 
and  for  that  which  subsequently  came  into  his  possession,  and  cannot  be 
held  for  past  derelictions  of  duty  by  their  principal.  That  the  proposition 
is  correct,  can  admit  of  no  question.  It  has  been  repeatedly  so  held  by  this- 
court:  Mahaska  County  v.  Ingalls,  16  Iowa,  81;  Beasinger  v.  Dickerson,  20  Id. 
261;  Warren  County  v.  Ward,  21  Id.  84;  School  District  v.  McDonald,  39  Id. 
464. 

"  But  the  question  we  are  called  upon  to  determine  in  this  case  is,  the  ad- 
missibility of  the  ofifered  evidence  to  show  the  fact  as  to  when  the  defalca- 
tion or  embezzlement  occurred.  In  State  v.  Orammier,  29  Ind.  531,  it  is 
■aid:  '  It  is  true  that  the  sureties  of  a  public  officer,  in  the  absence  of  special 
agreement,  are  only  liable  for  a  defalcation  of  their  principal  during  the 
term  of  office  covered  by  the  bond,  but  what  shall  be  received  as  a  proof  of 
such  defalcation  is  quite  another  question.'  In  determining  the  question  aa 
to  whether  the  officer  and  his  sureties  should  be  estopped  from  contradicting 
the  reports  of  the  treasurer  and  the  settlements  made  by  him  with  the  board 
of  supervisors,  we  are  controlled  largely  by  the  statute  in  force  in  this  state 
requiring  such  settlements  to  be  made.  Before  citing  the  statute,  however, 
it  may  be  proper  to  say  that  upon  a  careful  examination  of  the  authorities 
oited  by  counsel  for  appellants  we  have  found  no  case  exactly  in  point.  They 
are  for  the  most  part  cases  which  determine  the  general  proposition  that  a 
Burety  is  not  liable  for  derelictions  of  his  principal  before  the  date  of  the 
bond,  and  the  question  of  estoppel  based  upon  settlements  with  the  officer 
does  not  appear  to  have  been  under  consideration.  We  have  seen  that  the 
law  requires  the  settlements  to  be  made  with  the  treasurer  in  January  and 
June  of  each  year.  Suppose  that  he  should  refuse  to  make  such  settlement, 
or  it  should  appear  by  an  examination  of  his  books  and  the  counting  of  hia 
cash  that  he  was  a  defaulter,  he  would  be  liable  to  be  removed  from  office: 
Code,  746.  He  would  also  be  liable  to  prosecution  for  the  crime  of  embezzle- 
ment. Now,  suppose  at  the  time  of  settlement  he  should  show  by  his  books 
and  by  the  money  in  the  vaults  of  the  treasury  that  he  was  not  a  defaulter, 
has  the  county  the  right  to  rely  upon  such  showing?  Or  can  he  by  false  state- 
ments of  account,  or  by  borrowing  money  temporarily  to  be  counted  in  set- 
tlement, mislead  the  board  of  supervisors,  and  avoid  proceedings  against 
him,  or  possibly  the  demand  of  an  additional  bond,  and  then  when  sued 
upon  his  bond  show  that  his  settlement  was  a  fraud  upon  the  county,  and 
that  the  defalcation  actually  occurred  during  a  former  term?  We  are  clearly 
of  the  opinion  that  he  cannot.  By  showing  such  contradictions  of  these  set- 
tlements, courts  would  open  the  doors  to  escape  from  liability  upon  almost 
every  official  bond.  By  shifting  the  defalcation  back  to  a  former  term,  the 
statute  of  limitations  would  in  most  cases  preclude  all  hope  of  recovery, 
unless  when  a  defaulting  treasurer  who  has  held  successive  terms  should  be 
sued  upon  all  his  bonds,  and  then  the  shifting  process  could  well  be  applied 
to  each  case.  We  think  the  question  has  every  element  of  estoppel,  and 
that  to  hold  such  evidence  competent  would  not  only  be  to  allow  the  treas- 
urer to  take  advantage  of  a  wrong  by  which  he  deceived  the  county  to  ita 
injury,  but  would  be  contrary  to  public  policy. 

"In  McCabe  v.  Rainey,  32  Ind.  309,  it  is  well  said  that  'a  party  will  be 
concluded  from  denying  the  truth  of  his  own  admissions  which  were  intended 
to  influence  the  conduct  of  another,  and  did  influence  it,  whea  such  denial 
will  operate  to  the  injury  of  the  latter. ' 
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"In  Baker  v.  Preston,  1  Gibner,  235,  a  proceeding  against  a  defaulting  treas- 
urer and  his  sureties,  it  was  held  that  the  books  kept  by  the  treasurer  were 
conclusive  evidence  of  the  balance  actually  in  the  treasury  at  any  given  time, 
both  against  the  treasurer  and  his  sureties,  without  being  pleaded  as  an 
estoijpel,  so  as  to  charge  them  with  balances  carried  forwaurd  from  year  to 
year.  See  also  State  v.  Orammier,  29  Ind.  531,  where  the  last  above  case  is 
cited  with  approval:  Morley  v.  Town  qf  Metamora,  78  111.  394;  and  Chige  v. 
C^  of  Chicago,  2  Brad.  App.  332.  It  is  true  that  in  the  last  above-cited 
cases  the  settlement  or  statement  made  by  the  officer  was  made  at  or  before 
the  dates  of  the  bonds,  but  we  think  they  are  in  principle  the  same  as  the 
case  at  bar,  because  the  statute  requires  these  settlements  to  be  made  at 
stated  periods.  They  are  conclusive  that  up  to  the  time  they  were  made  no 
defalcation  existed.  It  will  of  course  be  understood  that  the  rule  we  here 
announce  would  not  preclude  the  officer  and  his  sureties  from  showing,  in  a 
proper  case,  that  there  were  mistakes  in  his  books  and  settlements;  but  no 
Buch  case  is  presented  in  this  record. " 

In  a  later  case  in  the  same  state,  where  it  appeared  that  at  the  time  of  a 
settlement  by  a  county  treasurer  the  board  of  supervisors  did  not  in  fact  in- 
sist on  the  production  of  the  moneys  which  his  account  showed  to  be  on  hand, 
but  permitted  him  to  make  an  apparent  showing  with  checks  and  certificates 
of  deposit  which  they  knew  to  be  either  spurious  or  wortliless,  it  was  decided 
that  the  sureties  on  his  bond  for  the  second  term  were  not  estopped  by  such 
settlement,  and  could  be  relieved  from  liability  by  showing  the  real  amount 
which  their  principal  had  on  hand  at  the  end  of  his  former  term  of  office: 
Webster  County  v.  HxUchinson,  60  Iowa,  721 . 

If  a  public  officer,  such,  for  instance,  as  a  receiver  of  public  moneys,  gives 
receipts  for  moneys  which  he  has  not  in  fact  received,  whereby  a  fraud  is 
perpetrated  upon  the  United  States,  his  sureties  at  the  time  are  doubtless 
estopped  from  denying  that  he  had  received  such  moneys,  because  they  have, 
among  other  things,  stipulated  that  he  shall  faithfully  discharge  the  duties  of 
the  office,  and  the  giving  of  the  receipts  when  the  money  was  not  in  fact  paid 
to  him  is  a  breach  of  this  condition  of  his  bond:  United  States  v.  OirauU,  11 
How.  22.  But  where  the  sureties  for  a  subsequent  term  are  pursued,  an  en- 
tirely different  question  arises.  As  the  giving  of  the  receipt  was  not  an  offi< 
cial  act  done  during  the  term  for  which  they  had  become  sureties,  it  is  not  a 
breach  of  the  condition  of  the  bond  signed  by  them.  At  the  present  time, 
we  think  the  weight  of  authority  favors  the  rule  that  the  sureties  for  a  publio 
officer  are  not  estopped  by  reports  made  by  their  principal  during  or  at  the 
close  of  the  preceding  term.  Such  reports  are  prima/ade  evidence  against 
them,  but  are  not  conclusive,  and  the  sureties  may,  if  they  can,  show  that 
the  amnunt  which  their  principal  received  from  himself  upon  entering  upon 
the  duties  of  his  second  term  of  office  was  less  than  that  shown  by  his  report: 
Vimm  V.  Otis,  22  Wis.  518;  1  Am.  Rep.  199;  Bissell  v.  Saxton,  6tj  N.  Y.  55; 
Broiid  V.  CUyof  Paris,  66  Tex.  119;  State  v,  Rhoades,  6  Nev.  352;  State  y. 
I»eioion,  33  Ark.  276;  Mann  v.  Yazoo  City,  31  Miss.  574.  The  leading  case 
upon  this  subject  is  that  of  United  States  v.  Boyd,  5  How.  29,  in  which 
the  court  said:  "  It  has  been  contended  that  the  returns  of  the  receiver  to 
the  treasury  department  after  the  execution  of  the  bond,  which  admit  the 
money  to  be  then  in  his  hands  to  the  amount  claimed,  should  be  conclusive 
upon  the  sureties.  We  do  not  think  so.  The  accounts  rendered  to  the  de- 
partment of  money  received,  properly  authenticated,  are  evidence  in  the  first 
instance  of  the  indebtedness  of  the  officer  agkinst  the  sureties,  but  subject 
to  explanation  and  contradiction.  They  are  respoaaiUe  for  all  the  pnblio 
Am.  an.  tLmr.,  You  JL  —  b* 
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moneys  which  were  in  his  hands  at  the  date  of  the  bond,  or  that  may  have 
come  into  them  afterwards,  and  not  properly  accounted  for,  but  not  for 
moneys  which  the  officer  may  choose  falsely  to  admit  in  his  hands  in  his  ac- 
counts with  the  government.  The  sureties  cannot  be  concluded  by  fabri- 
cated account  of  their  principal  with  his  creditors;  they  may  always  inquire 
into  the  -reality  and  truth  of  the  transactions  existing  between  them.  The 
principle  has  been  asserted  and  applied  by  this  court  in  several  cases." 

The  cases  in  Indiana  maintaining  a  diflPprent  rule,  one  of  which  was  very 
much  relied  upon  by  the  supreme  court  of  Iowa  in  Boone  County  v.  Jones, 
supra,  hiive  been  directly  overruled,  and  it  is  said  that  the  courts  of  Virginia 
have  manifested  a  desire  to  depart  from  the  doctrines  of  Baker  v.  Preston, 
supra,  on  the  same  subject:  Lowryv.  State,  64  Ind.  421;  Ohmny  v.  Evansville, 
66  Id.  69;  State  v.  Manchester,  79  Id.  294. 

Through  the  application  of  payments  made  either  by  operation  of  law  or 
by  the  act  of  their  principal,  the  sureties  for  a  second  term  of  office  may  be- 
come answerable  on  their  bond,  although  the  sum  paid  out  by  their  principal 
exceeds  that  received  by  him  during  the  same  period.  It  is  well  known  that 
where  an  ordinary  debtor  makes  a  payment  of  money,  it  must  be  applied  in 
such  manner  as  he  may  direct,  and  in  the  absence  of  such  direction,  to  the 
claims  which  have  been  longest  standing,  and  against  which  the  statute  of 
limitation  would  be  first  to  operate.  There  is,  however,  a  very  grave  ques- 
tion whether  the  moneys  paid  over  by  a  public  officer  may  be  regarded  as 
his  moneys  for  the  purpose  of  permitting  him  to  direct  their  payment,  or  of 
giving  operation  to  the  ordinary  principles  of  the  application  of  payments 
when  no  direction  whatever  is  made  by  him.  The  cases  in  the  supreme  court 
of  the  United  States  tend  very  strongly,  to  say  the  least,  to  support  the  prop- 
osition that  the  ordinary  rules  governing  the  application  of  payments  are  in- 
applicable to  such  a  case.  In  United  States  v.  Januai~y,  7  Cranch,  572,  the 
defendants  were  sued  as  the  sureties  of  John  Arthur,  a  collector  of  the  rev- 
enues. Arthur's  first  bond  was  executed  on  the  25th  of  August,  1797.  The 
supervisor  of  revenue  for  the  district,  for  the  greater  security  to  the  govern- 
ment, obtained  a  further  bond  from  Arthur  on  the  25th  of  March,  1799.  On 
the  settlement  of  Arthur's  accounts  in  the  year  1803,  he  was  in  arrears  in  a 
large  sum  of  money,  for  which  suits  were  instituted  on  each  of  his  bonds. 
The  sureties  on  the  first  bond  sought  to  relieve  themselves  from  liability  by 
showing  that  the  supervisor  of  revenue  had  stated  that  a  sufficient  sum  had 
been  paid  to  discharge  the  bond  first  given,  and  that  what  had  been  paid 
should  be  so  applied.  Evidence  to  this  effect  having  been  offered,  the  super- 
visor admitted  that  the  payments  made  by  Arthur,  if  applied  to  the  first 
bond,  would  discharge  it,  and  that  he,  the  supervisor,  might  have  told  Ar- 
thur's sureties,  and  others,  that  the  whole  of  the  bond  would  be  paid  off,  if 
the  payments  made  by  Arthur  were  appropriated  exclusively  to  its  discharge, 
and  that  he,  the  supervisor,  entertained  the  opinion  that  they  ought  to  be 
so  applied.  Further  testimony  was  offered  and  received  to  the  effect  that 
the  defendant,  January,  several  times  called  at  the  office  of  the  supervisor, 
and  was  assured  by  him  that  Arthur  had  paid  enough  to  discharge  the  bond, 
and  that  he  refused  to  give  up  the  bond  only  because  he  thought  that  it 
ought  to  remain  as  a  voucher  in  his  office. 

The  plaintiffs  thereupon  asked  the  court  to  instruct  the  jury  that  the  prom- 
ise of  the  supervisor  as  to  the  application  of  the  payment  in  discharge  of  the 
bond  was  not  of  itself  an  appropriation  of  the  payments,  unless  followed  by 
some  act  of  appropriation.  The  court  denied  this  instruction,  and,  at  the  in- 
■tance  of  the  defendants,  instructed  the  jury  that  if  the  supervisor  had  made 
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the  promise  as  proven,  it  was  the  declaration  of  his  election  how  the  pay- 
ments should  be  applied,  and  that  a  formal  entry  in  the  books  corresponding 
with  that  election  was  not  necessary  to  give  it  eflfect.  It  will  be  seen  from 
the  above  statements  that  there  was  no  evidence  offered  for  the  purpose  of 
showing  that  the  collector,  at  the  time  of  making  his  payments,  or  after- 
wards, sought  to  have  them  applied  to  one  debt  rather  than  another,  nor  was 
there  anything  in  the  instructions  given  or  refused  by  the  court  upon  the 
point  whether,  in  the  absence  of  any  instructions  from  the  collector,  his  pay- 
ments ought  or  ought  not  to  be  applied  to  the  debts  against  him  which  had 
been  the  longest  outstanding.  The  supreme  court,  however,  going  some- 
what beyond  the  exigencies  of  the  case,  made  use  of  the  following  language: 
"The  law  with  respect  to  the  application  of  particular  payments  when  the 
debtor  owes  distinct  debts  has  long  since  been  settled.  The  debtor  has  tha 
option,  if  he  thinks  fit  to  exercise  it,  and  may  direct  the  application  of  any 
particular  payment  at  the  time  of  making  it.  If  he  neglects  to  make  the 
application,  the  creditor  may  make  it;  if  he  also  neglects  to  apply  the  pay- 
ment, the  law  will  make  the  application.  In  this  case,  a  majority  of  the 
court  ia  of  opinion  that  the  rule  adopted  in  ordinary  cases  is  not  applicable 
to  a  case  circumstanced  as  this  is:  where  the  receiver  is  a  public  officer,  not 
interested  in  the  event  of  the  suit,  and  who  receives  on  account  of  the  Unit&d 
States,  where  the  payments  are  indiscriminately  made,  and  where  different 
sureties,  under  distinct  obligations,  are  interested.  It  will  be  generally  ad- 
mitted that  moneys  arising,  due,  and  collected  subsequently  to  the  execution 
of  the  second  bond  cannot  be  applied  to  the  discharge  of  the  first  bond  with- 
out manifest  injury  to  the  surety  in  the  second  bond,  and  ^nce  versa.  Justice 
between  the  different  sureties  can  only  be  done  by  reference  to  the  collector's 
books,  and  the  evidence  which  they  contain  may  be  supported  by  paiol  tes- 
timony, if  any,  in  the  possession  of  the  parties  interested.  The  court  is  of 
the  opinion  that  the  circuit  court  erred  in  the  opinion  given,  and  that  it  be 
reversed." 

'  The  next  case  in  the  same  court  ia  that  of  United  States  v.  Ec^ford^a  ExWa^ 
1  How.  250.  The  defendants  had  been  the  sureties  of  Swartwout,  the  former 
collector  of  customs  in  the  city  of  New  York.  He  had  filled  the  office  dur- 
ing three  successive  terms,  for  each  of  which  a  separate  bond  had  been  given. 
The  course  of  business  seemed  to  be  to  charge  him  with  all  sums  for  which 
he  was  liable,  and  to  credit  him  for  all  sums  paid,  without  making  any 
especial  application  of  the  payments  to  one  item  or  term  rather  than  to  an- 
other. The  judges  of  the  trial  court  were  unable  to  agree,  and  certified  two 
questions  for  the  opinion  of  the  appellate  court,  the  second  of  which  was: 
"Whether  the  payment  made  by  said  Swartwout  subsequently  to  the  said 
twenty-eighth  day  of  March,  1834,  should  be  applied  to  the  discharge  of  his 
indebtment  existing  on  the  said  twenty-eighth  day  of  March,  1834,  or  accru- 
ing during  his  said  second  term  of  office,  or  whether  such  payment  should  be 
applied  to  the  discharge  of  the  indebtment  accruing  after  that  time."  It 
does  not  appear  in  the  statement  that  Swartwout  ever  undertook  to  direct 
the  application  of  payments,  nor  whether  there  was  any  report  accompany- 
ing his  payment  for  the  second  term,  showing  whether  the  amounts  thea 
paid  were  made  up  of  collections  chargeable  against  the  second  term  rather 
than  the  first.  The  court  reaffirmed  the  principles  stated  in  the  uaae  of 
United  States  v.  Janutiry,  stifra,  and  added:  — 

' '  The  treasury  officers  are  the  agents  of  the  law.  It  regulates  their  duties, 
as  it  does  the  duties  and  rights  of  the  collector  and  his  sureties.  The  officers 
of  the  treasury  cannot,  by  any  exercise  of  their  discretion,  enlarge  or  restrict 
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the  obligation  of  the  collector's  bond.  Much  less  can  they,  by  the  mere  fact 
of  keeping  an  account  current,  in  which  debits  and  credits  are  entered  as 
they  occur,  and  without  any  express  appropriation  of  payments,  affect  th& 
rights  of  sureties.  The  collector  is  a  mere  agent  or  trustee  of  the  government. 
He  holds  the  money  he  receives  in  trust,  and  is  bound  to  pay  it  over  to  the 
government  as  the  law  requires.  And  in  the  faithful  performance  of  the 
trust,  the  sureties  have  a  direct  interest,  and  their  rights  cannot  be  disre- 
garded. It  is  true,  as  argued,  if  the  coirector  shall  misapply  the  publia 
funds,  his  sureties  are  responsible.  But  this  is  not  the  question  under  con- 
sideration.  The  collector  does  not  misapply  the  funds  in  his  hands,  but  paya 
them  over  to  the  government,  without  any  special  direction  as  to  their  ap- 
plication. Can  the  treasury  officers  say,  under  such  circumstances,  that  the 
funds  currently  received  and'  paid  over  shall  be  appropriated  in  discharge  of 
a  defalcation  which  occurred  long  before  the  sureties  were  bound  for  the  col- 
lector, and,  by  such  appropriation,  hold  the  sureties  liable  for  the  amount  t 
The  statement  of  the  case  is  the  best  refutation  of  the  argument.  It  is  so 
unjust  to  the  sureties,  and  so  directly  in  conflict  with  the  law  and  its  policy, 
that  it  requires  but  little  consideration.  If  the  collector  be  in  default  for  a 
preceding  term,  it  is  the  duty  of  the  treasury  department  to  require  payment 
from  him  and  his  sureties  for  that  term.  To  pay  such  defalcation  out  of 
accruing  receipts  during  a  subsequent  term,  even  'vith  the  assent  of  the  col- 
lector, would  be  a  fraud  upon  the  sureties  of  such  term.  The  money  in  the 
hands  of  the  collector  is  not  his  mone^.  Without  a  violation  of  his  duty, 
he  cannot  appropriate  it  as  such.  He  pays  it  over  in  the  performance  of  hia 
duty,  —  the  duty  which  the  sureties  have  undertaken  that  he  shall  faithfully 
perform.  And  shall  the  sureties  not  be  exonerated  ?  The  collector  has  done 
all  that  they  stipulated  he  should  do.  How,  then,  can  they  be  made  respon- 
sible ?  It  is  contended  that  their  responsibility  arises,  not  from  the  default 
of  the  collector,  but  from  the  appropriation  of  his  payments  by  the  treasury. 
This,  at  least,  is  the  fair  result  of  the  doctrine  advancec^;  for  if  such  appro- 
priation is  properly  made  by  the  treasury  in  payment  of  a  defalcation  of  the 
collector  before  the  commencement  of  the  current  term,  it  must  follow  tha* 
the  sureties  for  such  term  are  responsible  for  the  amount  thus  paid.  The 
government  must  show  the  amount  of  the  defalcation  of  the  collector  during 
the  term  for  which  the  defendants  were  sureties,  to  ch  rge  them;  and  this  ia 
not  done  on  the  face  of  the  general  transcript.  It  is  necessary,  therefore, 
to  have  a  restatement  of  the  account  for  this  purpose.  This  restatement 
does  not  falsify  the  general  account,  but  arranges  the  items  of  debits  and 
credit."  so  as  to  exhibit  the  transactions  of  the  collector  during  the  four  years 
in  question.  Whether  this  be  done  by  depositions  or  in  the  form  of  a  tran- 
script, may  not  be  material.  We  think  that  the  transcript  or  restatement 
of  the  account,  as  explained  by  the  depositijud,  wa^  coinpeuO-t  evidence  to 
the  jury.  This  statement,  as  appears  from  the  deposition  of  Tarbntt,  is  de- 
fective in  not  giving  all  the  credits  to  which  the  collector  was  ent  tied;  but 
as  it  relates  to  the  matter  in  controversy,  it  is  evidence.  The  ury  will  de- 
termine what  effect  it  shall  have. 

"The  amount  charged  to  the  collector  at  the  commencement  of  the  term 
is  only  prima/acie  evidence  against  the  sureties.  If  they  can  show  by  cir- 
cumstances or  otherwise  that  the  balance  charged  in  whole  or  in  part  had 
been  misapplied  by  the  collector  prior  to  the  new  appointment,  they  are  not 
liable  for  the  sum  so  misapplied.  If  the  sum  charged  consists  of  duty  bonds, 
the  defendants  may  show  that  the  bonds  were  never  paid.  These  remarks 
»pply  to  the  sureties  under  every  new  appointment  of  the  ooUeotor,  and  to 
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the  balance  charged  against  him.  On  the  29th  of  March,  1834,  a  new  official 
term  of  Swartwout  commenced,  and  new  securities  were  given.  On  that  day 
a  large  apparent  balance  was  due  to  the  government  by  him.  Now,  the  in- 
quiry should  be.  Of  what  did  that  balance  consist?  Did  it  arise  from  a  mis- 
application of  the  public  moneys  during  the  preceding  term?  If  so,  the 
sureties  of  the  preceding  term  are  liable  for  the  amount  thus  misapplied. 
But  if  there  was  no  misapplication  of  the  public  money  by  the  collector,  and 
ho  paid  over  to  the  government,  or  to  its  order,  all  the  moneys  he  received 
during  the  official  term  for  which  the  defendants  were  his  sureties,  however 
such  payments  may  have  been  appropriated  by  the  treasury,  the  sureties  are 
discharged.  In  answer  to  the  question,  '  whether  the  payments  made  by 
the  collector  subsequently  to  the  28th  of  March,  1834,  should  be  appropri- 
ated in  discharge  of  his  indebtment  on  that  day,'  we  say  that  so  far  as  such 
jjayments  were  made  of  moneys  accruing  and  received  in  the  subsequent 
term  they  should  not  be  so  applied.  But  so  far  as  payments  were  made  in 
the  subsequent  term  of  moneys  received  on  duty  bonds  or  otherwise,  which 
remained  charged  to  the  collector  as  of  the  preceding  official  term,  such  pay- 
ments should  be  appropriated  in  discharge  of  the  indebtment  of  the  collector 
for  that  term.  The  sureties  are  only  responsible  for  a  misapplication  of  the 
public  money  during  the  four  years  preceding  the  29th  of  March,  1834.  And 
of  course  the  extent  of  this  responsibility  must  be  shown  by  the  government. 
As  before  remarked,  the  court  consider  the  official  terms  as  distinct  and  sepa- 
rate in  regard  to  the  sureties  as  if  different  persons  had  served  in  the  three 
terms  specified;  that  the  legal  responsibilities  of  the  sureties  are  not  and  can- 
not be  affected  by  any  action  of  the  treasury  department.  If  liable,  the 
sureties  are  made  so  by  their  contract;  and  the  government,  being  a  party 
to  that  contract,  cannot,  withont  the  consent  of  the  defendants,  change  ita 
legal  or  equitable  effect." 

In  some  of  the  state  courts,  the  principles  stated  in  the  foregoing  decisions 
have  been  adopted,  and  the  general  statement  made  that  the  sums  received 
by  an  officer  during  each  term  must  be  paid  to  the  credit  of  that  term,  and 
an  attempt  has  been  made  to  keep  the  two  terms  as  nearly  separate  as  pos- 
sible: Pickering  v.  Day,  3  Houst.  474;  9«>  Am.  Dec.  291;  State  v.  Smith,  26 
Mo.  226;  72  Am.  Dec.  204.  If  the  officer  has  not  directed  the  application 
of  his  payment  to  any  particular  liability,  and  the  officers  with  whom  he 
settled  know  the  source  from  which  the  moneys  have  been  received,  it  is 
probably  their  duty  to  apply  the  payment  accordingly,  and  not  to  the  satis- 
faction of  a  pre-existing  deficiency:  Porter  v.  Stanley,  47  Me.  515;  Boring  v. 
Williams,  17  Ala.  510.  The  latest  and  best  considered  decisions,  however, 
tend  to  reinstate  the  common-law  rules  with  respect  to  the  application  of 
payments,  and  to  appiy  them  to  thj  accounts  of  public  officers,  as  well  as  to 
those  of  private  individuals.  If  a  general  account  is  kept,  and  the  payments 
are  made  without  any  direction  as  to  how  chey  shall  be  applied,  the  moneys 
paid  are  treated  as  though  they  were  the  property  of  the  payor,  and  applied 
to  the  satisfaction  of  the  oldest  debts  or  accounts  existing  against  him:  Chap- 
man  v.  Commonwealth,  26  Gratt.  721 ;  Readjield  v.  Shaver,  50  Me.  36;  79  Am. 
Dec.  592  InJiabitants  of  Sandwich  v.  Fisli,  2  Gray,  298;  Egremont  v.  Ben- 
jamin, 125  Mass.  15;  Boody  v.  United  States,  1  Wood.  &  M.  150.  Mr.  Jus- 
tice Story,  in  considering  the  cases  decided  in  the  supreme  court  of ,  the 
United  States,  has  insisted  that  they  arb  not  necessarily  inconsistent  with 
this  rule:  United  States  v.  Wardwell,  5  Mason,  82;  Postmaster  v.  Furber,  4 
Id.  333. 

The  right  of  va  offi^r  to  direct  tne  application  of  payments  made  by  him 
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neema  now  to  be  aa  well  established  as  that  of  a  private  individual,  though 
in  directing  such  application  he  may,  in  effect,  take  moneys  which  he  haa 
collected  daring  his  second  term,  and  with  them  satisfy  the  deficiency  which 
existed  at  the  close  of  a  former  term,  and  thus  shift  the  responsibility  for 
such  deficiency  from  the  sureties  of  his  first  term  to  those  of  the  second; 
Lyndon  v.  Miller,  36  Vt.  329;  Chapman  v.  Commonwealth,  35  Gratt.  721; 
Attorney -Oeneral  v.  Manderson,  12  Jur.  383;  Williams  v.  Rawlinson,  10  Moore, 
371;  Gwynne  v.  Burnell,  7  Clark  &  F.  572;  2  Bing.  N.  C.  7;  Stone  v.  Sey- 
niour,  15  Wend.  19;  Egremont  v.  Benjamin,  125  Mass.  15;  State  v.  Hayes,  7 
L^.  Ann.  121;  State  v.  Potoenn,  40  Id.  234;  8  Am.  St.  Rep.  522;  Colerain 
T.  Bell,  9  Met.  499;  State  v.  Smith,  32  Mo.  524;  State  v.  Smith,  26  Id.  226; 
72  Am.  Deo.  204;  Cook  v.  State,  13  Ind.  154.  The  reasoning  sustaining 
these  decisions  is  this:  the  sureties  of  the  second  term  are  responsible  for 
any  misappropriation  of  the  moneys  collected  during  that  term,  and  the 
taking  of  such  moneys,  aud  with  them  paying  a  deficiency  existing  dur- 
ing a  preceding  term,  is  as  much  a  misappropriation  as  though  they 
were  taken  and  used  in  payment  of  a  private  debt  of  the  principal, 
or  for  any  other  purpose  to  which  he  had  no  right  to  apply  them. 
Some  weight  has  also  been  conceded  to  the  suggestion  that  any  other  rule 
may  enable  a  public  officer  to  pay  past  defalcations  out  of  moneys  in  bis 
hands,  and  thus  to  conceal  their  existence  until  the  statute  of  limitations  in- 
terposes its  protection  to  those  who  were  his  sureties  when  such  defalcations 
occurred,  and  leaves  the  government  without  any  remedy  whatsoever.  Fur- 
thermore, as  the  accounts  of  a  defaulting  official  are  rarely  so  kept  as  to 
preserve  evidence  to  establish  the  time  when  he  first  became  remiss,  it  is 
practically  impossible  to  show  whether  the  appropriation  of  payments  made 
by  him  is  inequitable  or  not,  or  if  shown  to  be  inequitable,  then  to  point  out 
the  items  to  the  discharge  of  which  the  payment  ought  to  have  been  applied. 
There  is  probably  one  respect  in  which  the  law  on  the  application  of  pay- 
ments made  by  a  public  officer  differs  from  that  of  payments  made  by  a 
private  individual.  It  is  this:  if  a  private  individual  makes  no  application 
of  a  payment,  the  creditor  or  his  agent  may  make  such  application  at  his 
pleasure;  but  where  a  public  official  pays  any  money  without  any  direction 
respecting  its  application,  and  the  officers  to  whom  the  payment  was  made 
know  the  source  from  which  the  moneys  were  obtained,  and  the  application 
of  them  which  ought  in  justice  and  equity  to  be  made,  they  are  not  at  liberty 
to  make  an  application  which  will  divert  the  moneys  from  the  discharge  of 
the  obligation  to  which  they  ought  to  be  applied.  Hence  if  such  officers 
know  that  moneys  have  been  collected  by  an  official  during  his  present  term 
of  office,  and  he  does  not  direct  their  application,  they  are  not  at  liberty  to 
apply  them  to  the  satisfaction  of  a  balance  due  from  him  for  some  preceding 
term:  Porter  v.  Stanley,  47  Me.  515;  Boring  v.  Williams,  17  Ala.  510.  Pos- 
sibly this  is  also  true,  if  when  an  officer  directs  the  application  of  his  pay- 
ment to  a  particular  account,  the  officials  to  whom  the  payment  is  made 
know  whence  the  moneys  came,  and  that  the  application  directed  is  a  fraud 
on  those  who  are  the  sureties  of  the  officer  at  that  time.  Some  of  the  cases 
sustaining  improper  applications  of  payments  made  by  officers  dwell  upon 
the  fact  that  such  payments  were  received  in  good  faith  and  in  ignorance  of 
•ny  misappropriation,  and  seem  to  regard  that  fact  as  material.  Its  mate- 
riality is,  however,  upon  principle,  subject  to  serious  doubts,  because  the 
receiving  officials  have  not  such  control  over  the  paying  official  that  they 
can  reqnire  the  latter  to  pay  one  demand  existing  against  him  in  pref  ereuca 
to  another. 
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When  one  person  at  the  same  time  occnpies  two  or  more  offices,  they  shonM 
be  treated,  as  far  as  possible,  as  though  they  were  occupied  by  different  per- 
sons. The  result  of  this  is,  that  a  default  in  one  office  must  not  be  charged 
against  the  sureties  on  the  official  bond  of  the  officer  as  the  incumbent  of  the 
other  office:  People  v.  Edwards,  9  Cal.  286.  If  it  should  be  the  duty  of  the 
same  person,  while  acting  in  one  official  capacity,  to  receive  moneys  from  him- 
self in  another  official  capacity,  and  it  should  afterwards  be  discovered  that 
he  has  converted  such  moneys  to  his  own  use,  there  will  naturally  be  great 
difficulty  in  ascertaining  whether  the  default  shall  be  charged  against  his 
sureties  for  one  office  rather  than  the  other.  In  the  case  of  Butte  County  v. 
Morgan,  76  Cal.  1 ,  it  appeared  that  the  defendant,  Morgan,  at  the  same  time 
held  the  offices  of  tax  collector  and  treasurer  of  the  same  county,  and  that  in 
his  capacity  of  tax  collector  he  made  a  settlement  with  the  county  auditor, 
in  which  they  agreed  upon  the  amounts  then  due  to  the  connty,  and  the  audi* 
tor  thereupon  gave  a  certificate  which  stated  that  "  William  J.  Morgan,  tax 
collector,  has  this  day  the  amount  as  given  below,  to  be  paid  into  the  county 
treasury."  The  auditor  then  handed  this  certificate  to  Morgan',  who  took  it 
away  with  him,  and  the  auditor  thereupon  credited  the  tax  collector  with  the 
amount  as  paid,  and  charged  the  treasurer  with  it.  A  suit  having  been 
brought  against  the  sureties  of  Morgan  as  treasurer,  and  judgment  entered 
in  favor  of  the  plaintiff,  the  defendants  contended  that  there  was  no  evidence 
to  sustain  the  finding  that  Morgan  had  become  answerable  as  treasurer  by 
ceasing  to  be  liable  as  tax  collector.  The  appellate  court,  however,  regarded 
the  circumstances  which  we  have  stated  as  at  least  equivalent  to  an  admission 
upon  the  part  of  the  defendant,  Morgan,  in  his  capacity  as  treasurer,  that  he 
had  received  from  himself  the  moneys  which  he  had  collected  as  tax  collector, 
and  that  this  admission  was  at  least  prima  fade  evidence  against  his  sureties 
as  treasurer,  and  sustained  the  judgment  entered  against  them. 

Frequently  public  officials  are  charged  with  the  performance  of  duties 
which  do  not  properly  fall  within  the  functions  of  their  office,  and  for  the 
faithful  performance  of  which  they  are  required  to  give  a  special  bond. 
Where  this  is  the  case,  sureties  on  the  general  bond  which  the  officer  has 
given  are  not  liable  for  any  defalcations  which  he  may  commit,  and  against 
which  the  public  is  secured  from  loss  by  the  special  bond:  Miltoaukee  v. 
Ehlera,  45  Wis.  281;  State  of  Ohio  v.  Corey,  16  Ohio  St.  18;  StaU  v.  Joknam, 
65  Mo.  80;  CammonweaUh  v.  Tom,  45  Pa.  St.  408;  Williama  v.  Morton,  38 
Me.  52;  State  v.  Young,  23  Minn.  551.  In  a  very  recent  case  in  North  Caro- 
lina the  supreme  court  has  decided  that  if  additional  duties  are  imposed  upon 
an  officer  without  requiring  of  him  any  special  bond,  that  the  performance  of 
such  duties  is  secured  by  any  general  bond  which  he  may  have  previously 
given;  and  that,  "on  the  other  hand,  where  a  law  charging  an  officer  with  a 
new  duty  requiring  in  express  terms  an  additional  boad  for  its  faithful  per- 
formance, or  one  embodying  conditions  different  from  those  necessary  in  that 
already  required,  an  official  default  in  misapplying  funds  received  by  virtue 
of  said  office  is  not  held  to  be  a  breach  of  the  bond  conditioned  for  the  faith- 
ful discharge  of  the  duties  of  the  office,  even  when  it  embraces  the  new  duties 
only  in  general,  and  not  in  specific  terms  ":  County  Board  v.  Bateman,  102 
N.  C.  52;  11  Am.  St.  Rep.  708. 

Certainly  the  sureties  of  an  official  are  not  liable  for  moneys,  received  by  him 
after  he  is  out  of  office,  or  after  the  expiration  of  what  may  ordinarily  be 
regarded  as  his  official  term.  After  he  ceases  to  be  an  officer,  he  has  no  fur- 
ther power  to  charge  them  with  liability  for  his  misdoings  than  if  be  had 
never  been  an  incumbent  of  the  office:  United  Statea  v.  Nicholl,  12  Wheat. 
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605;  Streshley  v.  United  States,  4  Cranch,  169;  South  Carolina  Soc.  v.  John- 
son, 1  McCord,  41;  Bigel&w  v.  Bridge,  S  Mass.  275;  Commissioners  v.  Oreen- 
wood,  1  Desau.  450;  South  Carolina  Ins.  Co.  v.  Smith,  2  Hill  (S.  C),  589;  Maitjor 
V.  Horn,  2  Harr.  (Del.)  190.  It  is  notorious  that  public  officials  frequently 
do  not  cease  to  perforin  the  duties  of  the  office  at  the  precise  moment 
designated  by  law  as  the  end  of  their  official  term.  If  their  successor  haa 
not  qualified,  it  is  generally  their  duty  to  continue  in  the  discharge  of  the 
functions  of  the  office  until  either  he  or  some  one  elected  or  appointed  in  his 
stead  qualifies  and  becomes  entitled  to  the  office.  Furthermore,  there  may 
be  doubts  respecting  the  validity  or  result  of  an  election,  and  the  incumbent 
of  the  office  may  continue  to  discharge  its  duties  under  the  claim  that  he  haa 
been  re-elected,  or  for  some  other  cause  is  better  entitled  than  any  other 
person  to  the  possession  of  the  office.  In  none  of  these  cases  is  there  any 
provision  of  law  requiring  the  giving  of  a  new  bond,  and  the  public  is  mani- 
festly without  any  remedy  whatever,  unless  the  bond  given  can  properly  bo 
construed  as  indemnifying  the  public  from  loss  for  any  defalcation  which  oc- 
curs while  the  incumbent  continues  at  least  an  officer  de  facto,  in  possession 
of  the  office.  In  some  of  the  states  the  broad  rule  is  maintained  that  when  an 
officer  holds  over  after  the  expiration  of  his  term  because  his  successor  has  not 
qualified,  that  the  sureties  on  his  bond  remain  answerable  for  his  conduct: 
TJiompson  v.  State,  37  Miss.  518;  Butler  v.  State,  20  Ind.  169.  There  are 
other  states  in  which  the  same  rule  has  been  asserted,  but  the  circumstances 
in  which  it  was  thus  asserted  were  such  that  the  decisions  reached  are  not 
necessarily  inconsistent  with  those  which  we  shall  hereafter  mention  as  be- 
ing sustained  by  a  preponderance  of  the  authorities:  Mayor  etc.  of  Cvihhertv. 
Brooks,  49  Ga.  179.  In  a  case  which  arose  in  California  the  county  treasurer 
refused  to  deliver  his  office  to  his  successor  at  the  expiration  of  the  term, 
and  remained  in  possession  thereof  for  one  day,  during  which  he  received  a 
large  sum  of  money,  for  which  he  failed  to  account.  In  an  action  against 
his  sureties,  they  sought  to  escape  liability  on  the  ground  that  his  term  of 
office  had  expired.  Their  contention,  however,  was  not  sustained.  The  rea- 
soning of  the  appellate  court  upon  this  subject  was  as  follows:  "DickersoDt 
was  at  that  time  still  acting  in  his  official  capacity,  and  was,  de  facto  at  least, 
the  county  treasurer  of  Placer  County.  Whether  he  was  rightfully  so  or  not, 
is  not  material.  The  defendants  were  still  held  for  the  breaches  of  official 
duty,  and  could  not  be  permitted  to  claim  in  their  defense  that  de  jure  the 
office  belonged  to  HoUenbeck,  who  had  not  then  entered  upon  the  discharge 
of  his  duties.  The  responsibility  of  the  defendants  for  the  official  acts  of 
Dickerson,  under  the  circumstances,  was  the  same  as  though  the  la,tter  had, 
after  the  expiration  of  his  term,  continued  in  office  pending  proceedings  by 
quo  toarranto  to  oust  him  from  it,  and  in  that  case  their  liability  would  be 
unquestionable.  In  this  view  the  liability  of  the  defendants  extended  to  the 
whole  account  of  Dickerson,  and  it  was  of  no  consequence  to  them  to  what 
part  of  the  account  the  moneys  received  on  March  3d  should  be  applied,  and 
his  receipts  on  that  day,  given  in  his  official  capacity,  for  public  moneys, 
were  prima  fade  evidence  to  charge  them  ":  Placer  County  v.  Dickerson,  45 
Cal.  12. 

A  very  decided  preponderance  of  the  authorities  maintains  that  the  lia- 
bility of  sureties  on  an  official  bond,  where  they  have  become  sureties  for  a 
particular  term  of  office,  or  for  a  stated  period  of  time,  cannot  be  continued 
indefinitely  by  the  failure  of  the  successor  of  their  principal  to  qualify. 
Whether  their  principal  is  re-elected,  or  some  other  person  is  chosen  in  hia 
•tead,  it  i»  equally  necessary  that  bonds  for  the  faithful  discharge  of  the  duties 


Dec,  1887.]  Crawn  v.  Commonwealth.  867 

of  the  office  be  again  given.  If  this  doty  is  neglected,  then  the  proper  author- 
ities must  declare  the  office  vacant,  and  proceed  to  the  appointment  or  election 
of  some  incumbent  thereto  who  shall  be  willing  to  comply  with  the  law  by 
qualifying  for  the  office  in  the  mode  provided  by  the  statute.  The  liability 
of  the  sureties  will  not  terminate  immediately  upon  the  expiration  of  the 
official  term,  but  if  no  officer  qualifies  within  a  reasonable  time,  they  will  be 
exonerated  from  all  further  responsibility,  although  their  principal  may  in 
fact  continue  in  the  discharge  of  the  duties  of  the  office:  Mayor  v.  Crowell, 
40  N.  J.  L.  207;  29  Am.  Rep.  224;  Mutual  L.  <b  B.  Aas'n  v.  Price,  16  Fla. 
204;  26  Am.  Rep.  703;  Rathway  v.  Crowell,  40  N.  J.  L.  207;  Dover  v.  Tioom- 
bly,  42  N.  H.  69;  Welch  v.  Seymour,  28  Conn.  387;  CourUy  of  Wapello  r. 
Bigham,  10  Iowa,  39;  74  Am.  Dec.  370;  Moss  v.  StcUe,  10  Mo.  338;  47  Am. 
Dec.  116;  Commonwealth  v.  Fairfax,  4  Hen.  &  M.  208;  Bigelow  v.  Bridge,  8 
Mass.  275;  State  v.  Crooks,  7  Ohio,  part  2,  221;  Kingston  etc.  Ins.  Co.  v.  Clark, 
33  Barb.  196;  Bang  v.  Governor,  4  Blackf.  2;  Riddell  v.  School  Dist.,  15  Kan. 
168;  United  States  v.  Kirkpatrick,  9  Wheat.  720.  It  is  to  be  regretted  that 
no  decisions  have  been  found  discussing  and  determining  what  is  such  reason- 
able  time  as  will  discharge  sureties  from  liability. 

The  leading  case  upon  this  subject  is  that  of  Chelmsford  v.  Demereat,  7 
Gray,  1 .  This  was  an  action  brought  upon  a  bond  given  to  the  plaintiffs,  a 
manufacturing  corporation,  by  their  treasurer,  Henry  D.  Phelps.  The  opin- 
ion of  the  court,  as  far  as  relates  to  the  subject,  is  as  follows:  — 

"  It  appears  by  the  report  of  the  case  that  Phelps  was  first  chosen  to  the 
office  in  August,  1845,  at  a  special  meeting,  to  fill  a  vacancy  occasioned  by 
the  resignation  of  the  treasurer  chosen  at  the  previous  annual  meeting  in 
May.  On  the  occasion  of  this  election,  the  bond  now  in  suit  was  given,  and 
no  bond  was  given  afterwards.  In  1847,  no  one  appears  by  the  record  to 
have  been  elected.  In  1848,  1849,  1850,  1851,  and  1852,  Phelps  was  elected, 
but  gave  no  new  bond,  and  none  was  required  by  the  directors,  and  no  reason 
appears  why  it  was  not  done.  Phelps  continued  to  act  as  treasurer  until 
1852.  It  further  appSars,  though  the  fact  does  not  seem  to  be  material,  that 
Phelps  was  clerk  of  the  corporation,  duly  chosen  and  qualified,  when  he  was 
elected  treasurer,  and  continued  to  be  annually  chosen  and  to  act  as  clerk 
until  1852. 

"  The  defense  relied  on  is,  that  the  office  of  treasurer  is  an  annual  offio* 
by  law;  that  Phelps  was  chosen  for  one  year;  that  the  defendant  became 
surety  for  him  during  the  continuance  of  that  official  year  only,  and  that  for 
any  default  or  misconduct  after  Phelps's  re-election  for  another  year,  the  de- 
fendant was  not  responsible. 

"But  the  plaintiffs  rely  upon  the  terms  of  the  Revised  Statutes,  chapter 
38,  section  4,  being  the  act  in  force  at  the  time  of  Phelps's  election,  regulating 
manufacturing  corporations,  which,  after  directing  that  the  clerk  and  treas- 
urer shall,  like  other  officers,  be  chosen  annually,  adds,  'And  shall  hold  their 
office  until  others  are  chosen  and  qualified  in  their  stead.' 

"  The  court  are  of  opinion  that,  under  the  direction  of  this  law,  Phelps  was 
elected  as  treasurer  to  an  annual  office;  that  the  bond  was  a  collateral  secu- 
rity for  the  faithful  performance  .of  the  duties  of  that  office;  and  that  such 
office  being  annual,  such  duties  are  limited  to  the  term  of  a  year.  But  in 
fixing  it  to  one  year,  we  do  not  understand  the  statute  to  mean  an  exact  cal- 
endar year,  or  the  number  of  days  constituting  an  astronomical  year.  It  \m 
to  be  expounded  according  to  the  subject-matter,  and  therefore  it  must  be 
construed  to  be  for  the  official  year  of  such  corporation  or  body  politic  M 
holds  annual  meetings,  the  official  year  being  the  term  ordinarily  from  one 
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uinnal  meeting  to  another.  Where  the  annual  meeting  is  held  on  a  giveiv 
day  of  a  week  and  month,  as  on  the  fourth  Monday  of  March,  the  interval* 
will  not  be  precisely  equal;  or  whenever  the  time  for  the  annual  meeting  i» 
legally  changed,  as  it  was  done  in  regard  to  the  plaintiff  corporation,  an  offi- 
cial year  may  be  lengthened  or  shortened. 

"Nor  do  we  think  that  the  further  provision  above  cited — 'shall  hold 
their  offices  until  others  are  chosen  and  qualify '  —  substantially  changes  the 
character  of  the  office  from  an  annual  one  to  one  for  an  indefinite  time. 

"  Perhaps  a  bond  might  be  framed  reciting  that  whereas  the  principal  ha» 
been  elected  to  the  annual  office  of  treasurer,  and  conditioned  for  his  faithful 
performance  of  his  duties  for  that  term,  and  for  such  further  time  as  he 
might  continue  to  hold  the  same  by  annual  election,  —  such  contract  being 
dear  and  explicit  as  to  the  intent,  and  made  by  parties  competent  to  bind 
themselves,  —  and  they  remain  bound,  not  because  the  office  was  not  annual, 
but  because  they  had  anticipated  future  elections,  and  provisionally  bound 
themselves  accordingly.  But  the  authorities  are  uniform  that  when  the 
office  is  annual,  the  parties  to  the  bond  are  presumed  by  law  to  bind  them- 
Belves  accordingly,  if  there  are  no  words  inserted  in  the  bond  clearly  extend- 
ing it  to  a  future  election:  Hasaell  v.  Long,  2  Moore  &  S,  S63. 

"What,  then,  is  the  legal  effect  of  the  added  clause  'until  others  aro 
chosen  and  qualified '?  To  give  it  the  construction  contended  for  by  tho 
plaintiffs  would  annul  the  previous  clause  making  it  annual.  But  both  are 
embraced  in  the  same  sentence;  they  are  equally  imperative  and  obligatory, 
and  if  possible,  both  must  have  their  natural  effect.  Looking  again  at  the 
■abject-matter,  and  supposing  the  legislature  to  have  had  in  view  the  actual 
condition  of  manufacturing  corporations,  and  their  practical  workings  a» 
bodies  politic  organized  by  law,  it  seems  to  us  that  the  law  regarded  these  as 
annual  offices;  but  regarding  the  inconvenience  which  would  arise  if  one 
were  to  terminate  before  the  other  commenced,  one  was  made  to  continue 
and  terminate  at  the  same  precise  point  of  time  at  which  the  other  com- 
menced, and  thus  avoid  any  interval.  But  some  time  must  elapse  after  the 
re-election  to  enable  the  officer  elect  to  express  his  acceptance,  and  some  fur- 
ther time,  if  giving  bond  is  a  necessary  qualification,  to  enable  him  to  pro- 
cure the  execution  of  the  bond.  The  law  having  directed  that  such  officer 
■hall  be  chosen  annually  or  at  the  annual  meeting,  it  assumes  and  presupposes 
that  such  direction  will  be  complied  with,  and  then  the  words  in  question 
must  be  construed  to  mean  till  the  next  annual  meeting,  or  meeting  at  which 
such  annual  election  is  to  be  made,  and  such  reasonable  time  afterwards  as 
■hall  be  sufficient  to  enable  the  officer  elect  to  procure  and  deliver  his  bond, 
and  do  whatever  else  is  required  to  complete  his  qualification;  or  if  he  fails 
thus  to  qualify,  until  the  corporation  can  elect  another,  and  cause  him  to  be 
qualified.  In  this  way,  both  parts  of  the  provision  of  the  statute  will  have 
their  legal  and  proper  effect.  But  if  the  corporation  fail  to  comply  with 
their  legal  duty  of  electing  a  treasurer  annually,  or  if  they  fail  to  comply 
with  a  provision  of  law  made  for  their  benefit,  and  do  not  require  him  to 
give  bond  within  a  reasonable  time  after  he  has  signified  his  acceptance  of 
the  election,  and  especially  if  they  permit  him  to  go  on  and  act  in  the  office 
daring  the  whole  year,  and  for  succeeding  years,  without  giving  bond,  what- 
ever other  effect  such  a  course  may  have  on  the  rights  and  liabilities  of  the 
corporation,  it  cannot  enlarge  or  vary  the  obligation  of  those  who  have  be- 
come responsible  for  the  conduct  of  such  officer  in  performing  the  duties  of 
an  annual  office. 

"To  avoid  misconstruction,  it  is  proper  to  say  that  very  different  consid- 
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erations  would  govern  if  the  question  were  whether  the  corporation  were 
bound  by  the  acts  of  an  officer  thus  by  their  permission  exercising  the  office 
de/acto.  It  is  their  duty  and  privilege  to  see  that  he  is  duly  elected  and 
qualified;  if  ho  is  not  so,  the  fact  cannot  ordinarily  be  known  to  the  public 
dealing  with  him  as  such.  They  hold  him  out  as  their  officer,  and  it  would  be 
permitting  them  to  take  advantage  of  their  own  wrong,  if  they  could  repn> 
diate  his  official  acts:  Hastings  v.  Blue  Hill  Turnpike,  9  Pick.  80. 

"In  one  of  the  earliest  Massachusetts  cases  on  this  subject,  Bigelow  v. 
Bridge,  8  Mass.  275,  it  does  not  distinctly  appear  what  the  provision  of  law 
was  under  which  the  county  treasurer  was  appointed,  but  upon  turning  to 
the  Statutes  of  1785,  chapter  76,  section  1,  we  find  the  provision  is,  that  the 
county  treasurer  '  shall  continue  in  the  said  office  for  the  term  of  one  year^ 
and  until  some  other  person  shall  be  chosen  and  qualified ';  there  being  also 
a  provision  for  an  annual  election.  That  case,  therefore,  is  an  authority  ta 
the  point  that,  when  these  words  are  added,  the  office  does  not  cease  to  be 
an  annual  office,  and  that  the  bond  to  perform  its  duties  covers  the  official 
acts  for  one  year  only,  though  the  action  was  against  the  principal  alone. 

"  We  refer  to  the  usual  authorities  to  show  that  when  the  office  is  in  fact 
annual,  although  not  so  recited  in  the  bond,  still  the  bond  only  covers  the 
official  acts  of  the  year  for  which  it  was  given:  Arlington  v.  Merricks,  2  Saund. 
411;  Liveiyool  Waterworks  v.  Atkinson,  6  East,  507;  Wardens  of  St.  Saviours  v. 
Bostock,  2  N.  R.  175;  Hassell  v.  Long,  2  Moore  &  S.  363;  Peppin  v.  Cooper,^ 
2  Barn.  &  Aid.  431. 

"We  have  referred  to  the  cases  cited  and  mainly  relied  on  by  the  plain- 
tiffs, but  we  do  not  think  they  are  in  conflict  with  the  present  decision.  In 
Ded/iam  Bank  v.  Chickering,  3  Pick.  335,  there  was  nothing  in  the  statute,  or 
in  any  by-law  or  vote  of  the  corporation,  to  make  the  office  of  cashier  an 
annual  office,  though  annnal  elections  were  usually  made  by  the  directors, 
but  no  new  bond  given;  and,  what  was  very  material,  the  condition  of  the 
bonds  first  given,  in  terms  bound  the  obligors  for  the  good  behavior  of  the 
cashier  till  a  successor  should  be  appointed.  In  Revere  v.  Boston  Cooper  Co., 
1  Pick.  351,  it  was  held  only  that  a  failure  to  choose  officers  annually  did 
not  dissolve  the  corporation.  In  the  case  of  Boston  Olasa  Manufactory  v. 
Langdon,  24  Id.  49,  the  same  point  was  decided. 

"The  case  of  Amherst  Bank  v.  Root,  2  Met.  522,  was  decided  on  the  spe- 
cific ground  that,  under  the  law  as  it  then  stood,  directors  had  power  to 
appoint  a  cashier,  clerks,  and  other  officers,  who  should  '  retain  their  places 
until  removed  therefrom,  or  others  appointed  in  their  stead  *:  Stats.  1828,  c. 
96,  sec.  9.  Under  that  statute  it  was  held  by  a  majority  of  the  court  that  the 
office  thus  constituted  was  not  an  annual  office,  but  indefinite  as  to  time, 
although  it  was  stated  in  the  directors'  minutes  that  he  was  chosen  '  for  the 
year  ensuing.'  There  was  no  recital  in  the  bond  that  the  cashier  was  chosen 
for  one  year,  or  indicating  it  to  be  an  annual  office,  and  the  statute  did  not 
so  limit  it.  Mr.  Justice  Dewey,  who  dissented  on  one  point  only,  was  of 
opinion  that  it  was  competent  for  the  directors  to  limit  the  office  for  one 
year,  and  that  they  had  done  so  by  their  votes,  and  therefore  that  the  office 
in  that  case  was  annual.  But  all  the  judges  concurred  in  the  opinion  that 
where,  by  the  legal  constitution  of  the  office,  it  is  annual,  whether  recited  or 
not,  the  bond  conditioned  for  the  faithful  performance  of  the  duties  of  the 
office,  though  general  in  terms  as  to  time,  binds  the  obligors  only  for  th» 
duties  to  be  performed  within  one  year. 

"The  court  are  therefore  of  opinion  that  the  plaintiffs  can  recover  in  thi* 
Action  those  damages  only,  if  any,  which  the  plaintiffs  sustained  by  the  mifl^ 
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conduct  of  the  principal  during  the  first  year  for  which  he  was  elected  treas- 
nrer. " 

If  there  is  no  fixed  term  of  office,  and  the  officer  is  entitled  to  continue 
therein  during  the  pleasure  of  the  appointing  power,  his  sureties  will  not  be 
relieved  J[rom  liability  while  he  remains  in  office,  though  there  is  a  require- 
ment that  the  bond  be  renewed  at  stated  intervals,  and  no  such  renewal  has 
taken  place:  CopUn  v.  McCalley,  1  Leigh,  280. 

When  a  bond  given  by  an  official  is  regarded  as  inadequate  in  amount,  he 
is  sometimes  required  to  give,  and  does  give,  what  is  commonly  known  as 
an  "additional  bond,"  in  such  further  amount  as  may  be  required  by  com- 
petent authority.  The  liability  of  the  sureties  on  this  "additional  bond" 
does  not  extend  to  any  defalcation  committed  by  their  principal  prior  to  its 
date,  nor  does  it  release  the  sureties  on  the  prior  bond  given  by  him  from 
liability  for  any  of  his  defalcations,  past  or  future:  Sebastian  v.  Bryan,  21 
Ark.  547;  Postmaster-Oeneral  v.  Hunger,  2  Paine,  189,  If  moneys  ha^e  been 
collected  prior  to  the  execution  of  the  additional  bond,  and  the  principal 
converts  them  afterwards,  the  sureties  upon  the  additional,  as  well  as  those 
upon  the  original,  bond  are  liable  for  such  conversion:  Oovernor  v.  Bobbins, 
7  Ala.  79;  Dumas  v.  Patterson,  9  Id.  484.  The  additional  bond  and  that 
previously  existing  become  concurrent  securities  for  the  faithful  discharge  of 
the  official  duties  of  the  principal  after  the  giving  of  the  last  bond.  The 
ierm  "  additional  bond  "  must  not  be  understood  as  indicating  that  it  is  a 
bond  to  which  resort  can  be  had  only  after  the  remedies  under  previous  bond 
liave  been  exhausted.  On  the  contrary,  the  liability  of  the  sureties  on  the 
two  bonds  is,  with  respect  to  matters  occurring  after  giving  the  last  bond, 
the  same  as  though  they  had  become  sureties  for  their  principal  at  one  time 
and  by  one  bond:  State  v.  Watts,  23  Ark.  304;  State  v.  Sappington,  67  Mo. 
529;  68  Id.  454;  United  States  v.  Hoyt,  1  Blatchf.  326;  StaU  v.  Crooks,  7  Ohio, 
part  2,  221;  Jones  v.  Hays,  3  Ired.  Eq.  502;  44  Am.  Dec.  78;  Hutchcraft  v. 
ShrowCs  Heirs,  1  T.  B.  Mou.  206;  15  Am.  Deo.  100;  Jones  r.  BlamUm,  6.  Ired. 
£q.  120;  Aliens.  State,  61  Ind.  268;  28  Am.  Bep.  673. 
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Statuts  or  LnoTATioNs.  —  Encroaohmknt  on  a  Pttbuo  Stsskt  is  a 
Nuisance,  and  however  Long  Continued  cannot  ripen  into  pressrip* 
tive  title  of  the  part  so  encroached  upon. 

Suit  for  an  injunction  to  prevent  the  defendant  from  remov- 
ing encroachments  upon  a  public  street.  The  injunction  was 
denied,  and  the  plaintiff  thereupon  appealed. 

R.  Taylor  Scott,  for  the  appellant. 

R.  R.  Campbell,  for  the  appellee. 

Lacy,  J.  This  case  is  a  contest  over  an  alleged  encroach- 
ment by  the  appellant,  Henry  C.  Yates,  on  one  of  the  streets 
in  the  town  of  Warrenton,  in  the  county  of  Fauquier.  On  the 
Sd  of  March,  1887,  the  town  council  of  Warrenton  entered  an 
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order  to  the  efifect  that  information  being  received  that  H.  C, 
Yates  had  given  notice  of  his  intention  to  resist  the  sergeant 
of  the  town  if  he  attempted  to  straighten  the  line  of  North 
Fourth  Street  in  laying  the  walk,  Mr.  Yates's  line  being  on  th©^ 
street,  and  the  sergeant  desiring  instruction,  the  sergeant  wa» 
ordered  to  straighten  the  said  line,  despite  the  resistance  of 
said  Yates.  The  sergeant,  with  a  poase^  entered  upon  the 
ground  in  dispute  and  commenced  to  tear  down  the  fence  of 
said  Yates  situated  thereon,  when  an  injunction  was  obtained 
by  Yates,  and  the  work  stayed  by  the  said  circuit  court.  The 
circuit  court  ordered  a  survey  of  the  disputed  ground  and  the 
adjacent  lot  of  Yates,  and  upon  the  coming  in  of  the  report  of 
the  surveyor,  and  the  evidence  adduced,  the  injunction  wa» 
dissolved  on  the  first  day  of  July,  1887,  by  decree  in  the  cause, 
and  the  lines  of  said  North  Fourth  Street  established  in  accord- 
ance with  the  report  of  the  surveyor,  which  was  in  accordance 
with  the  claim  of  the  town  of  Warrenton  as  to  said  street; 
whereupon  the  appellant,  Henry  C.  Yates,  appealed  to  this 
court.  The  evidence  shows  the  dedication  of  the  said  street  by 
persons  appointed  by  act  of  assembly  to  lay  off  and  establish 
the  town  of  Warrenton,  in  1811.  North  Third  Street  having 
been  laid  off,  the  report  is  as  to  North  Fourth  Street  as  follows: 
"  Begins  at  the  corner  of  G.  B,  Horner's  shop,  now  occupied  by 
Richard  Baker,  and  extends  twenty-three  feet  to  Norris's  store, 
and  runs  thence  parallel  to  the  former  "  (Third  Street).  The 
street  appears  to  be  twenty-three  feet  wide,  except  a  small  en- 
croachment at  the  corner  between  what  is  designated  Horner's 
shop  on  one  side  and  Norris's  store  on  the  other  (not  involved 
here),  and  at  the  place  in  dispute  on  Yates's  line  the  fence  of 
Yates  comes  outward  into  the  street  and  occupies  twenty- 
three  inches  of  the  street,  if  the  same  is  to  be  of  uniform 
width,  and  to  run  parallel  to  North  Third  Street.  A  survey  of 
Yates's  lot  by  his  deed  shows  that  he  has  all  the  land  his 
deed  calls  for  without  the  twenty-three  inches  of  the  street  ia 
dispute.  But  Yates  proved  long  user  by  him  of  this  twenty- 
three  inches,  and  the  existence  of  an  old  fence  exactly  where 
the  new  fence  is;  but  it  is  proved  that  certain  large  trees  cut 
down  on  the  inside  of  this  fence  once  stood  on  the  outside  of  a 
narrow  pavement  used  by  the  town  at  this  point.  The  dedica- 
tion and  its  acceptance  having  been  proved  on  the  part  of 
the  town,  under  the  decisions  of  this  court  no  length  of  time 
of  encroachment  and  user  by  the  land-owner  can  affect  the 
question. 


862  Yates  v.  Town  of  Warrenton.         [Virginia, 

In  the  case  of  Taylor  v.  Commonwealth,  29  Gratt.  780,  this 
oourt  held  that  a  "  valid  dedication  of  a  street  to  the  public 
«se  perfected  by  acceptance  makes  it  a  highway,  an  unlaw- 
ful obstruction  of  which  is  not  legalized  by  lapse  of  time. 
Nullum  tempus  occurrit  regi  applies  in  this  state  to  the  com- 
monwealth as  it  does  in  England  to  the  king";  and  again: 
"Nor  can  there  be  any  doubt  or  diflficulty  in  the  case  as  to  the 
question  of  law  in  regard  to  the  efifect  of  the  lapse  of  time  and 
a,dverse  possession  upon  the  public  right."  Mr.  Dillon  says 
(2  Dillon  on  Municipal  Corporations,  c.  18,  sec.  520):  "The 
principle  that  streets  and  public  places  belong  to  the  general 
rather  than  to  the  local  public  is  one  of  great  importance,  and 
has  been  sometimes  overlooked  by  the  courts,  because  they  are 
public,  whether  the  technical  fee  be  in  the  adjoining  owner,  in 
the  original  proprietor,  or  in  the  municipality  in  trust  for  the 
public  use.  Any  unauthorized  obstruction  of  the  public  en- 
joyment is  an  indictable  nuisance,  and  the  proper  oflBcer  of 
the  commonwealth  may  proceed  in  the  name  of  the  public,  by 
bill  in  equity,  for  an  injunction  or  relief,  or  by  other  appropri- 
ate action  or  proceedings  to  vindicate  the  rights  of  the  public 
against  encroachment  or  denial  by  individuals.  So  when,  by 
its  charter  or  constituent  act,  a  municipality  has  the  usual 
control  and  supervision  of  the  streets  and  public  places,  it 
may,  in  its  corporate  name,  institute  judicial  proceedings  to 
prevent  or  remove  obstructions  thereon";  citing  People  v.  Van- 
derbilt,  26  N.  Y.  287;  State  v.  Mobile,  5  Port.  279;  Pittsburg  v. 
Scott,  1  Pa.  St.  309;  Mankato  v.Willard,  13  Minn.  13;  Dumm^r 
V.  Jersey  City,  20  N.  J.  L.  86.  In  this  case,  there  can  be  no 
question  as  to  the  dedication  of  this  street,  and  its  formal  ac- 
ceptance; and  the  question  upon  which  the  dispute  arises  is 
as  to  the  location  of  the  true  line,  in  the  first  place,  and  if  that 
should  be  determined  in  favor  of  the  city,  the  right  to  the 
strip  in  dispute  is  claimed  upon  the  ground  of  adverse  posses- 
sion and  long  use  in  the  appellant.  Upon  both  of  these  points 
the  case  is  clearly  against  the  appellant.  The  first  is,  as  a 
question  of  fact,  established  against  him,  and  the  dedication 
being  established,  his  encroachment  was  a  nuisance,  which  is 
not  helped  or  aided  by  lapse  of  time.  Upon  principles  stated 
above,  and  well  settled  by  decisions  in  this  and  other  courts 
{Harris  v.  Commonwealth,  20  Gratt.  833;  City  of  Norfolk  v. 
Chamherlaine,  29  Id.  534;  Dovaston  v.  Payne,  2  Smith's  Lead. 
Cas.  142;  City  of  Cincinnati  v.  Lessee  of  White,  6  Pet.  431; 
Comvwmwealth  v.  McDonald,  16  Serg.  &  R.  290;   Landing  v. 
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City  of  Philadelphia,  16  Pa.  St.  79;  Mayo  v.  Murchie,  3  Munf. 
358),  the  injunction  in  this  case  was  properly  dissolved,  and 
the  decree  of  the  circuit  court  of  Fauquier  so  deciding,  is 
plainly  right,  and  must  be  affirmed. 


Statute  ok  Limitations.  —  No  title  can  be  acquired  in  the  public  streets 
or  highways  by  adverse  possession.  Public  rights  are  not  destroyed  by  long 
eontinued  encroachments  or  permissive  trespasses:  CommomoeaUh  v.  Moore 
head,  118  Pa.  St.  344;  4  Am.  St.  Rep.  599.  The  occupation  of  a  portion  of  a 
highway  by  an  individual  is  a  mere  nuisance,  for  which  no  lapse  of  time  will 
give  title  or  right:  Drigga  v.  PhilU'ps,  103  N.  Y.  77;  Milli  v.  Hall,  9  Wend. 
315;  24  Am.  Dec.  160,  and  note  161;  and  compare  Moore  v.  Roberta,  64  Wis. 
£38. 
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Olooraphio  Will.  — '  Unsigned  Clausb  ojt  Attestation  following  the  sig* 
nature  to  an  olographic  will  does  not  create  any  presumption  that  the 
testator  did  not  intend  it  to  have  effect  as  his  will.  The  will  was  com- 
plete when  signed,  and  even  if  the  clause  of  attestation  was  added  with 
the  intent  of  revoking  the  will,  it  cannot  be  permitted  to  have  that  effect, 
for  the  reason  that  the  revocation  of  a  will  must  be  executed  with  tha 
same  formalities  as  the  will  itself. 

Codicil  to  OLoaRAPHio  Will.  —  A  Paper  Found  Inclosed  in  an  Olo- 
oraphio Will,  and  executed  with  all  the  formalities  requisite  for  a  will, 
and  testamentary  in  its  character,  must  be  admitted  to  probata  as  a  cod- 
icil to  the  first  will,  though  it  contains  no  reference  thereto. 

Pboceedinq  for  the  probate  of  a  will.  The  probate  was 
denied  both  in  the  county  and  circuit  courts.  Thereupon  the 
propounder  obtained  a  writ  of  error. 

Davia  and  Harman,  for  the  plaintiff. 

S.  V,  South^ll  and  S.  B.  Woods,  for  the  defendant. 

Lacy,  J.  This  case  is  a  contest  concerning  the  will  of 
Jesse  W.  Jones,  of  Albemarle  County,  who  died  on  the  thirty- 
first  day  of  May,  1886.  In  September,  1886,  on  the  sixteenth 
day  of  that  month,  the  will  was  found  upon  the  premises  of 
the  testator,  among  a  large  quantity  of  papers,  in  an  out- 
house, where  the  papers  had  been  piled  preparatory  to  a 
change  of  occupancy  of  the  premises.  These  papers  were  at 
first  in  an  old  trunk,  into  which  such  a  quantity  of  the  said 
papers  had  been  put  and  the  top  so  pushed  down  as  to  burst 
the  top  off;  and  the  papers  being  subsequently  turned  out  of 
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the  trunk,  as  is  supposed,  this  paper  was  found  on  the  top  of 
a  large  pile  of  the  said  papers.  The  will  is  dated  the  four- 
teenth day  of  May,  1862;  is  wholly  in  the  handwriting  of  the 
testator;  is  signed  and  sealed  by  him.  At  the  bottom  is  an 
attestation  clause  unsigned  by  witnesses.  Folded  up  in  the 
will  was  a  short  paper- writing,  dated  on  the  same  day  that 
the  will  is,  and  signed  by  the  testator.  This  also  is  wholly  in 
the  handwriting  of  the  testator,  as  is  proved  in  the  case,  and  a 
newspaper  slip  containing  an  obituary  notice  was  also  folded 
up  in  the  will. 

The  will  makes  an  unequal  disposition  of  the  property 
among  the  testator's  children  in  some  respects,  and  its  pro- 
bate was  resisted  by  all  the  children  aforesaid,  except  one, 
who  is  the  wife  of  the  executor  named  in  the  will,  who  is  the 
propounder  of  the  same,  and  is  the  appellant  here,  John  W . 
Perkins.  The  county  court  rejected  the  will;  and  on  appeal 
to  the  circuit  court,  the  case  was  tried,  and  the  will  again  re- 
jected ;  whereupon  the  case  was  brought  here  by  writ  of  error. 
The  facts  proved  are  certified,  and  it  appears  to  have  been 
proved  that  the  will,  and  the  inclosed  paper  claimed  to  be  a 
codicil,  are  both,  including  the  signatures,  wholly  in  the  hand- 
writing of  the  testator;  that  the  testator  was  seventy-three 
years  of  age  at  the  time  of  his  death,  and  that  he  was  for 
some  months  next  preceding  his  death  in  delicate  health,  but 
that  his  mind  was  unimpaired. 

The  first  assignment  of  error  here  is  the  refusal  of  the  court 
to  give  the  following  instruction  asked  by  the  plaintiff,  the 
propounder  of  the  will:  "If  the  jury  believe,  from  the  evidence, 
that  the  paper  writing  No.  1  [the  will]  offered  for  probate  is 
altogether  in  the  handwriting  of  Jesse  W.  Jones,  and  signed 
by  him,  they  must  find  that  said  paper-writing  is  a  good  and 
valid  last  w>ll  and  testament,  provided  they  also  believe,  from 
the  evidence,  that  the  said  Jesse  W.  Jones  was  of  sound  and 
disposing  mind  and  memory  at  the  time  he  made  said  writing; 
and  the  fact  that  there  is  an  unexecuted  attestation  clause  at 
the  foot  of  said  writing  No.  1  is  not  sufficient  to  invalidate  the 
paper  as  a  will,  if  its  body  and  signature  are  in  the  hand- 
writing of  the  said  Jesse  W.  Jones."  The  court,  in  lieu  of  the 
foregoing  instruction  asked  for  by  the  plaintiff,  gave  the  follow- 
ing: "The  court  instructs  the  jury,  —  1.  That  although  they 
may  believe,  from  the  evidence,  that  paper  No.  1  is  wholly  in 
the  handwriting  of  Jesse  W.  Jones,  and  signed  by  him,  yet 
having  an  attestation  clause  thereto  annexed,  but  without  wit- 
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nesses,  the  law  from  this  fact  creates  a  presumption  against 
its  being  a  will;  which  presumption  is,  however,  slight,  but 
yet  mupt  b§  rebutted  by  some  extrinsic  evidence  before  it  can 
be  held  to  be  a  will." 

Our  statute  (Code  Va.  1873,  sec.  4,  c.  118)  provides  as  to 
the  execution  of  wills  as  follows:  "  No  will  shall  be  valid  unless 
it  be  in  writing  and  signed  by  the  testator,  or  by  some  other 
person  in  his  presence,  or  by  his  direction,  in  such  manner  as 
to  make  it  manifest  that  the  name  is  intended  as  a  signature; 
and,  moreover,  unless  it  be  wholly  written  by  the  testator,  the 
signature  shall  be  made  or  the  will  acknowledged  by  him  in 
the  presence  of  at  least  two  competent  witnesses,  present  at  the 
same  time,  and  such  witnesses  shall  subscribe  the  will  in  the 
presence  of  the  testator,  but  no  form  of  attestation  shall  be 
necessary."  It  thus  appears  that  by  our  law  a  will  wholly 
written  by  the  testator,  and  signed  by  him  in  such  manner  as 
to  make  it  manifest  that  the  name  is  intended  as  a  signature, 
is  complete  without  attestation.  Without  the  attestation  clause, 
signed  by  witnesses,  or  unsigned  by  them,  the  will  is  valid  and 
complete. 

We  are,  therefore,  not  to  consider  the  question  whether  a 
presumption  is  raised  by  an  unsigned  attestation  clause  against 
an  imperfect  and  otherwise  incomplete  will;  that  is  not  the 
question  which  arises  in  this  case.  There  is  no  instrument 
otherwise  incomplete  which  is  to  be  affected  by  this  unattested 
clause.  The  will  must  be  conceded  to  be  as  perfect  and  com- 
plete under  our  law  before  the  attestation  clause  was  written 
as  after  it  was  written,  unless  the  unattested  clause  so  affects 
it  ap  to  render  it  invalid  in  some  degree.  Starting  from  this 
point,  we  will  consider,  then,  what  effect  did  the  said  attesta- 
tion clause  unsigned  have  upon  this  complete  will. 

It  must  be  conceded  that  the  signature  to  this  will  is  so 
written  as  "to  make  it  manifest  that  it  is  intended  as  a  signa- 
ture." It  could  obviously  have  been  intended  for  nothing  else. 
It  is  the  testator's  signature,  and  it  is  recognized  as  such  in 
the  body  of  the  paper  in  due  form.  The  statute,  then,  having 
been  complied  with  in  all  respects,  and  the  will  complete, 
what  presumption  arises  ?  —  what  effect  is  produced  on  this 
complete  instrument  by  the  addition  of  the  clause  in  ques- 
tion? The  presumption  is,  and  the  probable  intention  of  the 
testator  was,  to  have  the  will  attested  when  this  clause  was 
written.  If  he  had  done  so,  he  would  have  added  nothing  to 
what  was  already  complete.     Not  having  done  so,  is  the  will 
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invalidated  by  this  failure  to  carry  out  this  unnecessary  in- 
tention? 

The  testator  must  have  intended  one  of  these  things : 
either  to  have  carried  out  his  first  purpose,  and  failed  by  in- 
tention or  accident;  to  have  changed  his  intention  upon  be- 
coming aware  that  his  first  purpose  was  unnecessary;  or  to 
have  held  the  purpose  unexecuted  in  his  mind.  Before  it  was 
done,  or  after  it  was  done,  the  will  was  complete.  It  was  an 
act,  immaterial  in  itself,  to  efiectuate  or  destroy  the  will. 
Suppose  we  concede,  for  the  sake  of  the  argument,  that  he  put 
the  unexecuted  clause  on  the  paper  with  the  distinct  purpose 
of  revoking  it,  would  his  action  have  had  that  effect,  even  if 
he  had  so  intended?  Our  statute  again  provides  on  this  point 
in  the  eighth  section  of  the  same  chapter  as  follows:  "No  will 
or  codicil,  or  any  part  thereof,  shall  be  revoked,  unless  under 
the  preceding  section  [seventh  section,  which  provides  for 
revocation  by  marriage],  or  by  a  subsequent  will  or  codicil; 
or  by  some  writing  declaring  an  intention  to  revoke  the  same, 
and  executed  in  the  same  manner  in  which  a  will  is  required 
to  be  executed;  or  by  the  testator,  or  some  person,  in  his  pres- 
ence and  by  his  direction,  cutting,  tearing,  burning,  obliterat- 
ing, canceling,  or  destroying  the  same,  or  the  signature  thereto, 
with  the  intent  to  revoke."  The  statute  must  be  complied 
with  as  completely  in  order  to  revoke  a  will  as  it  must  be  in 
order  to  make  a  valid  will.  At  an  early  day  in  our  history, 
the  legislature  ingrafted  upon  the  English  statute  of  wills  a 
provision  which  dispensed  with  subscribing  witnesses  in  cases 
of  wills  wholly  in  the  handwriting  of  the  testator,  as  the  stat- 
ute either  in  England  or  this  state  did  not  provide  where  the 
will  should  be  signed,  whether  at  the  bottom  or  top,  or  else- 
where. It  was  held  in  some  cases  that  a  signing  anywhere 
in  the  will  was  sufficient.  Under  the  English  statute  (29 
Car.  II.)  of  course  such  a  will  had  to  be  attested  by  witnesses, 
whether  wholly  written  by  the  testator  or  not,  as  the  statute 
required  that  it  should  be  in  writing,  signed  by  him  or  by  his 
direction,  and  that  it  should  be  attested  and  subscribed  by 
three  or  more  credible  witnesses  in  his  presence;  and  this  view 
was  acquiesced  in  in  England  until  the  statute  of  1  Victoria, 
which  required  that  wills  should  be  signed  at  the  end  thereof. 
In  this  state,  as  we  have  seen,  no  witnesses  were  required  to 
a  will  wholly  written  by  the  testator;  and  although  our  courts 
showed  a  disposition  at  one  time  to  follow  the  English  view 
ag  to  the  sufiiciency  of  a  signature  anywhere  on  the  paper 
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{Bailey  v.  TeacUe^  W)rthe,  173;  Selden  v.  CocUter,  2  Va.  Cas. 
553),  the  publication  required  in  England  in  such  cases  be- 
ing absent  under  our  law,  the  view  was  questioned,  and  finally 
denied,  as  the  proof  of  finality  of  intention  might  be  altogether 
wanting  in  an  unsigned  and  unattested  will;  recited  in  the 
case  of  Waller  v.  Waller,  1  Gratt.  454;  42  Am.  Dec.  564. 

Such  a  will  coming  under  consideration,  it  was  held  in  this 
court  that  a  will  unsigned  and  unattested  was  lacking  in  evi- 
dence of  finality  of  intention,  and  the  will  in  such  guise  was 
rejected.  The  legislature  thereupon  amended  our  statute  so 
as  to  bring  it  plainly  in  accord  with  this  decision,  and  it  was 
required  that  the  will  should  be  signed  in  such  manner  as  to 
make  it  manifest  that  the  name  was  intended  as  a  signature. 
Judge  Allen  said,  in  Waller  v.  Waller,  supra:  "  But  in  olograph 
wills,  signing  does  accomplish  another  and  most  important 
object.  It  furnishes  the  proof,  and  generally  the  only  proof,  of 
which  the  fact  is  susceptible, — that  the  act  is  a  complete  con- 
cluded act.  Where  an  instrument  is  produced,  proved  to  be 
in  the  handwriting  of  the  deceased,  showing  upon  its  face  that 
it  was  a  concluded  instrument,  with  his  name  subscribed  at 
the  end  thereof,  the  sanity  and  freedom  of  the  testator  being 
proved,  is  not  the  proof  complete?  Does  it  not  close  the  door 
upon  any  parol  proof  as  to  any  change  of  testamentary  intent 
as  fully  and  effectually  as  the  proof  of  the  due  execution,  pub- 
lication, and  attestation  of  an  attested  will  does?"  This  case 
was  decided  in  1845,  and  the  law  of  this  state  at  that  time  re- 
quired wills  of  personalty  to  be  executed  and  attested  in  the 
same  manner  as  wills  of  real  estate  (Act  of  February  20, 1840; 
Acts  1839-40,  c.  57,  sec.  2),  which  by  the  act  of  March  4,  1835 
(c.  60,  sec.  1,  p.  43,  Acts  1834-35),  unless  wholly  written  by 
the  testator,  were  required  to  be  attested  by  two  or  more  cred- 
ible witnesses  in  his  presence;  and  it  was  provided  by  the 
same  act  that  the  will  should  be  signed  by  the  testator,  in 
case  of  an  olograph  will,  and  otherwise,  by  some  person  in  his 
presence  and  by  his  request. 

At  our  revisal  in  1849,  the  revisors  recommended,  as  they 
say,  in  conformity  to  the  decision  in  Waller  v.  Waller,  supra, 
an  amendment  to  the  section,  the  words,  "  in  such  manner  aa 
to  make  it  manifest  that  the  same  is  intended  as  a  signature," 
which,  in  their  opinion,  was  thought  better  than  an  arbitrary 
rule  requiring  the  signature  at  the  end  of  the  paper:  Report 
of  Revisors,  516,  c.  122,  sec.  4.    This  section  was  adopted  by 
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the  legislature,  as  to  this,  as  recommended,  though  otherwise 
changed:  Code  of  1849,  c.  122,  sec.  4,  p.  516. 

In  the  case  of  Waller  v.  Waller,  supra,  Brooke,  J.,  dissented^ 
but  four  judges  rejected  the  will.  Only  three  assign  their  rea- 
sons, but  these  concur  in  rejecting  the  will  because  it  did  not 
manifest  a  finality  of  intention.  Since  the  act  of  1849,  supra, 
the  case  of  Ramsey  v.  Ramsey,  13  Gratt.  664,  70  Am.  Dec.  438, 
was  decided  in  this  court  (in  1857).  In  that  case,  which  was 
concerning  an  olograph  will,  the  only  question  raised  and  de- 
cided was  as  to  the  sufiiciency  of  the  signing,  where  the  name 
of  the  testator  appeared  in  the  beginning  only,  as,  "I,  Thomas 
Ramsey,  of  C,  do  make  this  my  last  will  and  testament,"  etc. 
The  court  held  that  the  signing  at  the  top  alone  was  an  equiv- 
ocal act,  and  the  will  was  rejected  because  the  requirements 
of  the  statute  were  not  complied  with,  and  the  will  was  not 
signed  in  such  a  manner  as  to  make  it  manifest  that  the  name 
was  intended  as  a  signature. 

In  Jarman  on  Wills,  as  to  execution  of  wills  (vol.  1,  p.  77), 
in  the  first  note,  it  is  said :  "  It  should  be  observed  at  the  out- 
set that  though  a  will  be  not  properly  executed  as  a  will,  with 
subscribing  witnesses,  it  may  still  be  good  as  an  olograph,  when 
that  kind  of  will  is  allowed,  if  it  answers  the  requirements  of 
the  statutes  as  to  olographs,  though  it  contain  more  than  the 
statute  requires";  that  something  more  than  the  statute  re- 
quires doubtless  referring  to  an  unexecuted  attestation  clause, 
as  the  case  of  Brown  v.  Beaver,  3  Jones,  516,  67  Am.  Dec.  255, 
is  cited.  In  that  case,  the  attestation  clause  was  signed  by 
only  one  competent  witness,  one  being  rejected  as  incompetent. 
The  will  was  then  proved  as  an  olograph  will,  and  the  will  was 
sustained,  the  court  saying:  "  Going  beyond  the  requisition  in 
respect  to  proofs  cannot  annul  that  which  comes  up  to  them." 

The  cited  case  of  Harrison  v.  Burgess,  1  Hawks,  384,  is  to 
the  same  efiect.  The  will,  having  a  defective  attestation,  was 
nevertheless  proved  and  sustained  as  an  olograph  will. 

The  case  of  Hill  v.  Bell,  Phill.  (N.  C.)  122,  93  Am.  Dec. 
583,  decided  in  the  supreme  court  of  North  Carolina  in  1867, 
was  the  case  of  an  olograph  will  which  had  appended  to  it  an 
attestation  clause  which  was  unsigned  by  witnesses,  as  in  this 
case.  The  first  objection  urged  against  the  will  was,  that  it 
contained  an  unsigned  attestation  clause,  and  it  was  claimed 
that  the  testator  intended  to  make  and  publish  it  as  an  at- 
tested and  not  as  an  olograph  will,  and  therefore  it  was 
never  so  completed  as  to  operate  as  a  will.    This  objection 
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was  overruled  upon  the  authority  of  Harrison  v.  Burgess,  and 
Brown  y.  Beaver,  supra.  The  court  said:  "The  declaration 
made  by  the  decedent  in  the  present  case,  that  he  wished  to  ob- 
tain the  subscription  of  witnesses  to  his  will,  though  strength- 
ened by  an  attestation  clause,  cannot  be  of  more  avail  against 
its  validity  than  was  the  actual  attestation  in  the  cases  re- 
ferred to." 

By  the  statute  in  that  state  an  olograph  will  is  required  to 
be  in  the  handwriting  of  such  deceased  person,  with  his  name 
€ubscribed  thereto,  or  inserted  in  some  part  of  such  will,  and 
the  will  shall  be  proved  by  three  credible  witnesses  to  be  en- 
tirely in  his  handwriting  (Rev.  Code  N.  C,  c.  119,  sec.  1,  p. 
€06) ;  and  when  these  and  other  requisites  of  the  statute  as 
to  deposit,  etc.,  have  been  complied  with,  such  wills  have  been 
sustained,  notwithstanding  the  design  may  have  existed  in 
the  testator's  mind  to  go  further  and  have  it  witnessed,  and 
this  upon  the  ground  that  all  had  been  done  which  the  statute 
required  to  be  done,  and  that  more  could  not  lawfully  be  re- 
quired. 

In  the  case  of  Devecmon  v.  Devecmon,  43  Md.  335,  decided  in 
the  court  of  appeals  of  Maryland  in  1875,  the  will  contained 
an  unsigned  attestation  clause,  and  purported  to  devise  both 
real  and  personal  estate.  The  incompleteness  of  the  will,  in 
that  the  attestation  clause  was  not  signed,  was  held  to  raise  a 
presumption  against  it,  and  that  this  presumption  was 
strengthened  because  the  instrument  purported  to  dispose  of 
real  estate  as  well  as  personal  property.  Although  wholly  in 
the  handwriting  of  the  deceased,  it  was  incomplete  to  dispose 
of  real  estate,  without  witnesses,  under  the  law  of  that  state: 
Maryland  Code,  art.  93,  sec.  301.  This  will  was,  therefore, 
upon  its  face  incomplete,  and  therefore  the  finality  of  intention 
not  appearing  upon  the  will,  it  was  necessary  to  prove  it, 
which  was  done,  and  the  will  admitted  as  a  will  of  personal 
estate.  It  was  void  as  a  will  to  pass  real  estate,  as  we  have 
«een. 

In  the  case  of  Plater  v.  Oroome,  3  Md.  134,  the  court  said: 
**When  a  paper  is  unfinished,  the  presumption  of  law  is  strong 
against  it;  and  if  there  be  added  to  the  paper  the  attestation 
clause,  and  the  names  of  the  witnesses  be  omitted,  and  the 
signature  of  the  testator  be  wanting,  and  the  blanks  remain 
unfilled,  these  circumstances  will  raise  a  presumption  that  the 
deceased  had  either  abandoned  his  intention  of  executing  the 
instrument,  or  that  he  never    fully  made   up   his  mind   on 
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the  subject."  These  cases,  and  all  similar  cases,  are  widely- 
different  from  this  case,  and  are  readily  distinguished.  They 
are  cases  where  something  essential  remained  to  be  done.  In  a 
case  where  a  will  purports  to  devise  real  and  personal  estate, 
and  the  will  is  incomplete,  imperfected,  so  as  to  devise  both, 
the  fact  that  all  has  been  done  which  is  necessary  to  pass  one 
species  of  property  does  not  disturb  the  presumption  against 
the  finality  of  the  intention.  It  is,  nevertheless,  an  incom- 
plete instrument.  The  finality  of  intention  applies  to  the  will, 
not  to  any  particular  species  of  property  devised.  The  inten- 
tion not  appearing  in  such  case  upon  the  face  of  the  will,  the 
paper  is  insufficient,  standing  alone. 

But  if  the  question  to  be  determined  is  as  to  the  finality  of 
intention,  what  presumption  of  this  sort  could  a  court  dis- 
cover when  the  whole  will,  standing  alone,  and  considered  as 
a  whole,  indicated  and  exhibited  a  complete  achievement  of 
every  purpose  manifested  therein?  And  so  the  same  court 
which  decided  the  case  of  Devecmon  v.  Devecmon,  43  Md.  335, 
had  already  rendered  a  decision  sustaining  a  will  with  an  un- 
attested attestation  clause,  the  intention  of  the  testator  being 
complete,  so  far  as  the  will  manifested  any  intention,  without 
the  attestation  clause  either  signed  or  unsigned  by  witnesses 
{Brown  v.  Tilden,  5  Har.  &  J.  371),  this  being  a  case  of  per- 
sonal estate  only;  while  in  the  case  of  Barnes  v.  Sy ester ^  14 
Md.  509,  which  was  signed  and  sealed,  with  an  attestation 
clause  unsigned,  this  being  a  will  of  real  estate  as  well  as  per- 
sonal estate,  the  will  was  rejected.  Without  witnesses,  the 
will  was  ineffectual  to  operate,  as  to  the  whole  design  of  the 
testatrix  as  evinced  in  the  will,  and  a  presumption  was  held 
to  arise  as  to  the  finality  of  intention  as  to  any  part.  It  was 
not,  and  is  not,  reasonable  to  presume  that  a  testator's  pur- 
pose is  less  definite  as  to  the  disposition  of  one  species  of  prop- 
erty disposed  of  therein  than  as  to  any  other.  The  question 
is  not  in  any  case  whether  the  will  is  sufficiently  executed  to 
dispose  of  something  mentioned  therein,  but  whether  it  is,  as  a 
will,  executed  in  accordance  with  the  requirements  of  the  law; 
and  as  to  this  state  the  requirements  of  the  law  are  the  same 
as  to  both  species  of  property  mentioned;  and  "when  the  for- 
malities are  present  which  the  law  requires,  parol  testimony 
cannot  be  heard  against  the  will." 

The  learned  counsel  for  the  appellees  cites  numerous  au- 
thorities to  support  the  decision  of  the  circuit  court  in  this 
case.  Of  them,  so  far  as  they  have  not  already  been  considered. 
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we  will  say  that  they  do  not  apply  to  this  will.  Judge  Tucker 
is  referred  to  as  saying:  "In  like  manner  the  completion  of  the 
declaration  of  the  testator's  intentions  must  suflBciently  ap- 
pear, or  the  instrument  sought  to  be  established  will  not  be 
sustained";  and  after  speaking  of  the  presumption  raised  by 
an  unattested  attestation  clause,  and  other  circumstances,  he 
says:  "And  of  all  this,  the  reasons  are  obvious,  since  as  long 
as  the  testator  leaves  incompleted  what  he  contemplates  to 
complete  by  a  further  act,  he  himself  cannot  look  upon  the 
act  as  final.  If  with  power  to  complete  it,  he  fails  to  do  bo,  we 
have  the  most  irresistible  evidence  that  his  mind  had  not 
finally  decided."  If  these  views  of  this  learned  author  (so 
justly  extolled  by  counsel)  are  read  as  of  the  time  he  wrote, 
we  will  observe  that  he  bases  his  remark  on  the  question  of 
finality  of  intention  in  the  execution  of  the  paper;  and  the 
provision  of  the  statute  of  1849  was  not  then  a  part  of  our  law. 
Now,  if  the  will  be  so  signed  as  to  make  it  manifest  that  the 
name  is  intended  as  a  signature,  the  act  is  complete,  and  we 
find  the  same  author  saying  (chapter  19,  book  2,  page  292): 
"  2.  But  if  the  testamentary  paper  be  not  subscribed  by  the 
testator,  and  on  the  face  of  it  there  appears  an  intention  to 
make  some  other  devises,  or  to  do  some  other  act  which  is  not 
done,  it  will  be  considered  as  wanting  that  character  of  final- 
ity and  that  conclusiveness  of  intention  which  are  requisite 
to  make  a  will,  and  it  ought  not  to  be  admitted  to  probate  as 
such."  The  case  of  Beatty  v.  Beatty,  1  Addis.  60,  is  much  re- 
lied on  by  the  appellees,  and  the  first  instruction  given  by  the 
circuit  court  was  doubtless  based  upon  this  case;  for  the  court 
held  that  the  will  would  have  been  clearly  entitled  to  probate 
but  for  the  unsigned  attestation  clause,  saying:  "  But  if  a  tes- 
tamentary paper  be  imperfect,  either  in  itself  or  in  the  writer's 
apprehension  of  it,  it  can  only  be  entitled  to  probate  on  proof 
being  furnished  of  his  having  been  prevented  by  the  act  of 
God  from  completing  it;  and  this  presumption  was  held  to  be 
slight."  To  a  similar  effect  is  Doker  v.  Goff,  2  Id.  42,  in 
which  there  is  a  quaere  whether  a  paper  so  circumstanced  can 
in  all  cases  be  considered  an  unfinished  paper,  the  word  "wit- 
nesses" being  so  written  as  to  leave  no  room  for  names  of 
witnesses  beneath,  and  the  whole  question  was  made  to  turn 
upon  the  idea  of  finality  appearing  upon  the  paper.  Waller  v. 
Waller,  1  Gratt.  454,  42  Am.  Dec.  564,  was  a  case  of  real  and 
personal  property,  and  has  been  already  sufficiently  consid- 
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ered  along  with  the  Maryland  case, — Deveemon  v.  Devecinon, 
43  Md.  335. 

In  all  these  and  such  similar  cases  as  we  have  examined, 
the  ground  was  taken  that  the  conclusion  of  finality  was  ex- 
cluded when  the  paper  appeared  to  be  unfinished.  When  this 
was  held  as  to  wills  like  that  in  Waller  v.  Waller  and  Deveemon 
V.  DevecmoUj  supra,  the  will  was  incomplete  to  eflfectuate  the 
whole  design  contemplated  by  the  testator,  and  a  presumption 
arose.  In  cases  like  Beatty  v.  Beaity  and  Brown  v.  Tilden, 
supra,  where  personal  property  alone  was  concerned,  the  de- 
cisions are  not  uniform.  In  the  first  case,  the  English  court 
held  the  testamentary  paper  invalid.  In  the  second,  the 
Maryland  court  of  appeals  held  the  testamentary  paper  valid 
on  its  face,  notwithstanding  the  want  of  signature  and  the 
blank  attestation  clause,  "the  signature  not  being  required  by 
the  law  of  that  state  to  such  a  will." 

In  neither  England  nor  Maryland  do  the  provisions  of  our 
statute  obtain.  In  the  absence  of  such  provisions,  much  is 
left  to  depend  in  all  cases  upon  the  appearance  of  the  paper 
as  to  this  question  of  finality.  But  when  certain  formal  tests 
are  provided  by  statute  in  the  presence  of  these,  what  infer- 
ence can  arise  as  to  finality  of  intention?  As  was  said  by 
this  court  in  Waller  v.  Waller,  supra:  "  When  the  formalities 
are  present,  parol  testimony  cannot  be  heard  against  the  will, 
for  that  would  be  to  hear  parol  testimony  against  the  statute." 
*'  And  on  the  other  hand,  would  any  degree  of  proof  short  of 
the  formalities  prescribed,"  etc.,  "  suffice,  though  aided  by  the 
strongest  proof  of  testamentary  intent?"  "  When  the  formal- 
ities are  absent,  parol  testimony  cannot  avail  to  supply  their 
place."  Our  statute  having  prescribed  the  formalities  re- 
quired, where  these  exist  no  further  proof  can  be  required; 
and  when  a  testator  has  complied  with  all  the  law's  prescrip- 
tion, and  preserved  his  will  in  that  guise,  no  indorsements 
thereon  short  of  the  requisites  provided  for  revocation  can' 
affect  the  testamentary  character  of  the  paper.  If  any  essen- 
tial thing  remains  to  be  done  to  complete  the  entire  will,  if  a 
signature  is  necessary,  and  one  is  wanting,  or  if  witnesses  are 
necessary  to  subscribe  the  attestation  clause,  and  they  are 
wanting,  then  the  failure  to  complete  the  will  is  not  explained 
by  the  instrument;  but  where  everything  has  been  done  which 
the  law  requires,  everything  is  complete  upon  the  face  of  the 
will,  and  no  presumptions  arise  from  the  failure  to  do  a  wholly 
vain  and  unnecessary  thing.     The  will  in  this  case  is  com- 


Jan.  1888.]  Perkins  v.  Jones.  878 

plete  in  all  respects,  and  the  soundness  and  sanity  of  the  tes- 
tator being  established,  the  judge  of  the  circuit  court  should 
have  given  the  first  instruction  asked  by  the  plaintiff  or  pro- 
pounder  of  the  will;  and  if  he  had  done  so,  the  controversy 
would  have  ended  there.  All  that  we  have  said  applies  with 
equal  force  to  the  codicil;  that  also  comes  up  to  the  require- 
ments of  the  law  in  all  respects,  and  the  question  of  how  far  it 
affects  or  modifies  the  will  becomes  a  question  of  construction, 
and  is  not  one  of  probate. 

The  codicil  is  such  a  paper,  under  the  proofs,  in  this  case 
stated  above,  as  must  be  admitted  to  probate.  Its  testamen- 
tary character  is  unquestionable.  It  is  dated  the  same  day 
the  will  is,  and  is  on  different  colored  paper;  but  it  cannot  bo 
from  this  determined  that  it  was  written  before  the  will.  It 
is  evidently  intended  as  a  codicil,  and  was  so  preserved  with 
the  will. 

We  think  the  circuit  court  of  Albemarle  erred  in  rejectinj? 
the  first  instruction  of  the  plaintiff,  and  in  giving  the  first  in- 
struction given  by  the  court;  and  for  that  error  its  judgment 
appealed  from  here  will  be  reversed  and  annulled,  and  the 
case  remanded  for  a  new  trial,  to  be  had  therein  in  accordance 
with  the  foregoing  views.  This  disposes  of  and  includes  all 
the  questions  raised  on  the  trial  which  remain  of  any  impor- 
tance in  the  case,  and  the  remaining  questions  will  not  be  re- 
viewed in  this  court. 

Lewis,  P.,  dissented  on  the  ground  that  the  presence  of  an 
unsigned  clause  of  attestation  demonstrated  that  the  testator 
regarded  the  will  as  unfinished,  and  therefore  inoperative. 


Oluqraphio  Wills.  —  It  is  not  a  sufficient  signing  of  an  olographic  will  for 
the  testator  to  write  his  name  at  the  commencement  thereof,  unless  it  ap- 
pears affirmatively  from  something  on  the  face  of  the  instrument  that  tha 
testator  meant  that  to  be  his  signature:  Boy  v.  Roy,  16  Gratt.  418;  84  Am. 
Dec.  696,  and  note  699;  Ramsey  v.  Ramsey,  13  Gratt.  664;  70  Am.  Dec.  438, 
and  note  442;  WaUer  v.  WaUer,  1  Gratt.  454;  42  Am.  Dec.  564,  and  note  571- 
573.  An  unattested  codicil,  though  wholly  in  the  handwriting  of  the  testator, 
cannot  bring  into  operation  as  a  will  a  paper  which  is  neither  in  the  hand- 
writing of  the  testator,  nor  attested  as  required  by  the  statute:  Sharp  T. 
Wailace,  83  Ky.  684. 
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ViEGiNiA  Midland  Kailway  Company  v.  White. 

[84  VIBOINIA.  498.J 
BaILSOADS  —  CONTEIBtJTOKT    NeOLIGENCB. — PEESOIf    TRAVELIKa     ON     OK 

ACKOSS  THE  Track  OF  A  RAILWAY  in  a  frequented  part  of  a  city  is  not 
negligent  because  he  relies  on  the  performance  of  their  duties  by  tho 
agents  of  the  railroad  company. 

Railboad  Company  is  Guilty  of  Negliopncb  when,  in  Disobedienck 
OF  an  Ordinance  of  a  city,  it  backs  a  train  along  a  frequented  track  in 
such  city  at  a  rate  of  speed  forbidden  by  such  ordinance,  without  ring- 
ing any  bell,  or  giving  any  other  signal  of  its  approach. 

Bailroass  —  Negligence.  —  Use  of  Ordinary  Care  by  the  Engineer 
after  he  discovered  the  danger  in  which  the  deceased  was  placed  will 
not  relieve  the  company  from  liability,  if  the  engineer  was  guilty  of  neg< 
ligence  in  running  his  locomotive  in  a  frequented  part  of  the  city  at  a 
rate  of  speed  forbidden  by  its  ordinance,  and  without  ringing  any  bell 
or  giving  any  signal  to  warn  travelers  of  approaching  danger. 

GONTKiBxrroRY  Negligence,  when  iNstrFFiciENX  to  Prevent  Recovery. 
—  Mere  negligence  or  want  of  ordinary  care  will  not  disentitle  plaintiff 
to  recover,  unless  it  is  such  that,  but  for  it,  the  misfortune  could  not 
have  happened;  nor  if  the  defendant  might,  by  the  exercise  of  care  oik 
its  part,  have  avoided  the  consequences  of  the  negligence  and  careless- 
ness of  the  plaintiff. 

Railroad.  — Duty  of  Railroad  Company  to  the  Lioenseb  on  its  Track 
is  to  exercise  toward  him  ordinary  care  and  prudence. 

Kailboad.  —  One  must  be  Treated  as  a  Licensee,  and  not  as  a  Tres- 
passer, on  the  tracks  of  a  railway,  when  they  have  been  for  years  used 
by  the  public  as  a  foot-path  between  certain  points,  with  the  acqui- 
escence of  the  company. 

Ixbtructions  to  Jury  may  Properly  be  Refused,  even  though  Cor- 
rect IN  Point  of  Law,  when  other  instructions  are  given  which  cover 
the  case,  and  properly  submit  it  to  the  jury. 

VlBDICT  WILL    not    BE    SeT    AsIDE    ON    THE  GROUND  THAT  THE  DAMAGES 

Awarded  were  Excessive,  where  the  action  is  to  recover  compensation 
for  the  death  of  one  who  left  a  widow  and  a  number  of  infant  children,, 
unless  the  amount  of  the  verdict  is  such  as  to  warrant  the  belief  that  the 
jury  were  influenci'd  by  prejudice  or  partiality,  or  misled  by  some  mis- 
taken  view  of  the  merits  of  the  case. 

Action  of  trespass  on  the  case,  brought  by  the  administra- 
tor of  W.  H.  White,  to  recover  for  his  death,  which  it  is  al- 
leged was  brought  about  by  the  negligence  of  the  defendant 
in  the  operation  of  its  railway.  Verdict  and  judgment  for  the- 
plaintiff. 

Kirkpatrich  and  Blackford,  for  the  plaintiff  in  error. 

Edward  S.  Brown,  P.  W.  McKinney,  and  J.  P.  L.  Fleshmany 
for  the  defendant  in  error. 

Lewis,  P.  This  was  an  action  in  the  corporation  court  of 
the  city  of  Lynchburg,  brought  under  the  statute,  to  recover 
damages  for  the  alleged  negligent  killing  of  the  plaintiflf's 
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intestate  by  the  defendant,  the  Virginia  Midland  Railway 
Company.  The  deceased  was  killed  by  being  run  over  by  a 
yard-engine  of  the  defendant,  in  its  yard,  within  the  corpo- 
rate limits  of  Lynchburg,  on  the  12th  of  May,  1885.  At  the 
trial  there  was  a  verdict  for  the  plaintiff  for  live  thousand- 
dollars  damages;  whereupon  the  defendant  moved  to  set  aside 
the  verdict,  and  for  a  new  trial,  on  three  grounds:  1.  Because- 
the  verdict  was  contrary  to  the  law  and  the  evidence;  2.  Be- 
cause the  court  had  misdirected  the  jury;  and  3.  Because  the 
damages  awarded  were  excessive.  But  the  court  overruled 
the  motion,  and  gave  judgment  on  the  verdict;  whereupon  the 
defendant  obtained  a  writ  of  error  and  supersedeas. 

The  bill  of  exceptions  contains  a  certificate  of  the  evidence,, 
which  was  conflicting,  and  all  of  which  was  parol,  so  that,  in 
passing  upon  the  questions  of  fact  in  the  case,  we  can  look  to 
the  evidence  of  the  plaintiff  only.  And  unless  the  verdict^ 
when  viewed  in  this  light,  be  plainly  wrong,  the  judgment 
must  be  affirmed,  provided  the  exceptions  to  previous  rulinga 
of  the  court  in  the  progress  of  the  trial  be  not  well  taken. 

It  appears,  from  the  record,  that,  on  the  morning  of  the  day 
on  which  he  was  killed,  the  deceased  went  to  the  house  of  a 
Mr.  Field,  in  Lynchburg,  where  he  had  engaged  to  do  cer- 
tain work  as  a  brick-mason.  He  was  a  resident  of  Amherst 
County,  and  went  to  Lynchburg  the  previous  day.  He  waa 
a  brother-in-law  of  Mrs.  Field,  and  frequently  visited  her. 
Field  was  an  employee  of  the  defendant  company,  and  occu- 
pied one  of  its  houses,  rent  free,  where  he  boarded  a  number 
of  the  company's  hands.  The  house  is  situate  on  the  com- 
pany's land,  at  the  foot  of  a  steep  bluff.  A  short  distance 
north  of  it,  and  around  the  bluff,  is  the  railroad  bridge  across 
James  River,  the  northern  boundary  at  that  point  of  the  city, 
and  about  a  quarter  of  a  mile  south  of  it  is  the  Union  depot  in 
the  city. 

The  house  fronts  immediately  on  the  company's  tracks;  at 
which  point  there  are  four  tracks, — three  side-tracks  and  the 
main  track.  There  is  no  other  foot-path  from  the  house,  nor 
indeed  from  the  railroad  bridge  to  the  depot,  than  over  these 
tracks,  which  it  seems  have  been  used  for  years  by  pedes- 
trians going  from  the  Field  house  and  other  places  in  it» 
vicinity  to  the  depot  and  other  business  portions  of  the  city. 
This  user  by  the  public  has  been  with  the  acquiescence  of  the 
company.  Without  passing  over  the  tracks,  the  Field  houses 
is  virtually  inaccessible. 
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Beyond  the  curve,  and  near  the  bridge  above  mentioned,  is 
a  water-tank,  which,  owing  to  the  bluff,  is  not  in  sight  from  a 
point  on  the  tracks  opposite  the  Field  house.  Soon  after  ar- 
riving at  the  house,  the  deceased  inquired  for  Mr.  Field,  and 
was  informed  that  he  had  gone  down  the  track  in  the  direction 
of  "the  sand-house,"  near  the  depot;  whereupon  he  started 
out  to  find  him.  He  stepped  on  one  of  the  side-tracks  in  front 
of  the  house,  and  walked  in  the  direction  of  the  sand-house, 
but  had  not  gone  far,  when,  seeing  a  freight  train  moving 
northward  and  approaching  him  on  the  same  track,  he  got 
upon  the  main  track,  and  after  proceeding  on  the  latter  track 
about  seventy  yards,  he  was  suddenly  struck  and  instantly 
killed  by  a  yard-engine  and  tender,  moving  backwards  in  tho| 
direction  he  was  walking,  the  tender  being  in  front.  This 
engine  was  at  the  water-tank  above  mentioned  when  the  de- 
ceased got  upon  the  track  at  the  Field  house,  and  consequently 
was  not  then  visible  to  him.  And,  according  to  the  evidence 
for  the  plaintifi",  no  signal  was  given,  by  ringing  a  bell  or 
otherwise,  to  warn  persons  of  its  approach,  either  when  it  left 
the  water-tank,  or  in  coming  around  the  curve,  or  afterwards 
at  any  time  before  the  deceased  was  killed. 

One  of  the  plaintiflf's  witnesses,  who  says  it  "thundered"  by 
Tiim,  about  thirty  or  forty  yards  from  the  deceased,  testifies  as 
follows:  "I  do  not  think  the  engineer  and  fireman  on  the' 
engine  were  aware  that  he  [the  deceased]  was  on  the  track. 
I  don't  think  they  saw  him.  I  did  not  see  them  looking  out 
towards  him.  There  was  no  watchman  on  the  tender,  and 
neither  bell  was  rung  nor  whistle  blown.  I  had  to  be  pretty 
peart  myself  to  get  out  of  the  way."  The  same  witness  also 
testifies:  "  I  knew  the  track  pretty  well.  Persons  were  in  the 
habit  of  passing  along  it  very  frequently.  They  passed  mighty 
nigh  as  much  as  on  the  streets.  Persons  from  Amherst  were 
in  the  habit  of  passing  along  the  tracks."  He  also  said:  "I 
know  the  position  of  the  Field  house.  I  do  not  suppose  it  is 
more  than  a  foot  and  a  half  from  the  step  to  the  outside  rail. 
There  was  no  entrance  to  the  house  except  from  the  track  that 
I  know  of,  because  there  is  nothing  but  a  bluflF  on  the  other 
side.  It  has  been  the  custom  of  people  to  pass  along  that 
track  as  long  as  I  can  recollect.  I  was  well  acquainted  with 
the  deceased.  I  think  his  ordinary  faculties  were  perfectly 
good.  As  to  his  hearing,  I  have  talked  to  him  very  often,  and 
I  never  talked  to  him  louder  than  to  any  other  person." 

There  is  some  conflict  in  the  evidence  of  the  plaintiff  as  to|( 
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the  speed  at  which  the  engine  was  backing  when  the  deceased 
was  killed.  Several  of  the  witnesses  say  it  was  moving 
rapidly,  one  of  them  estimating  its  speed  at  about  the  rate  of 
eighteen  or  twenty  miles  an  hour,  another  at  about  ten.  The 
latter  estimate,  we  think,  is  established  as  the  correct  one  by 
the  preponderance  of  the  testimony. 

One  of  the  general  ordinances  of  the  city  of  Lynchburg 
provides  as  follows:  "  Every  locomotive  moving  upon  any  rail- 
way track  in  the  city  shall  have  attached  thereto  a  bell  weigh- 
ing at  least  twenty  pounds,  which  shall  be  run  so  long  as 
such  engine  is  moving  in  the  city,  nor  shall  any  such  locomo- 
tive be  moved  at  a  greater  speed  than  four  miles  an  hour." 

This  summary  of  the  principal  facts  established  by  the 
plaintiff's  evidence  shows  a  clear  case  for  the  plaintiflf,  unless 
the  deceased  was  guilty  of  such  contributory  negligence  as  to- 
defeat  a  recovery.  The  defendant  contends  that  he  was.  It 
contends  that  it  was  negligence  on  his  part  not  to  look  and 
listen  for  the  approaching  engine;  but  there  is  no  evidence 
that  he  did  not.  The  engine  was  not  in  view  when  he  got  on 
the  side-track,  and  the  evidence  does  not  show  that  it  had 
rounded  the  curve  and  come  in  view  when  he  left  the  side- 
track and  got  on  the  main  track.  He  had  a  right  to  rely  on 
the  performance  of  their  duties  by  the  agents  of  the  defend- 
ant, and  to  suppose  that  in  a  frequented  place  within  the  city 
limits,  as  the  evidence  shows  the  company's  tracks  in  the 
vicinity  of  the  fatal  spot  to  have  been,  they  would  obey  the 
ordinance  above  mentioned,  both  as  respects  the  signals  and 
the  speed  it  prescribes.  By  their  failure  to  do  so,  they 
doubtless  lulled  him  into  a  fatal  belief  of  security,  and  there 
can  be  but  little  doubt  that  had  they  performed  their  duties, 
the  deceased  would  not  have  been  injured.  It  was  gross  neg- 
ligence on  the  part  of  the  servants  of  the  company  in  charge 
of  the  yard-engine  to  have  neglected  to  give  the  necessary  sig- 
nals, and  to  have  moved  a  backing  engine  with  a  tender  before 
it  at  the  high  rate  of  speed  at  which  the  evidence  shows  the 
engine  was  being  propelled  when  the  deceased  was  killed. 
They  ought  to  have  exercised  greater  precaution  to  avoid 
danger  to  human  life  in  such  a  locality;  and  for  their  failure 
to  do  so,  the  company  is  liable.  In  other  words,  their  negli- 
gence was  the  proximate  cause  of  the  injury,  even  though  the 
deceased  may  not  have  been  entirely  without  fault:  Norfolk 
etc.  R.  R.  Co.  V.  Ormsby,  27  Gratt.  455;  Northern  Cent.  B.  R, 
Co.  V.  State,  29  Md.  421. 
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It  is  contended,  however,  that  the  court  below  erred  in  re- 
fusing to  give  to  the  jury  certain  instructions  asked  for  by 
the  defendant,  and  in  giving  certain  other  instructions  in  lieu 
thereof.  The  defendant  asked  for  eight  instructions,  all  of 
•which,  except  the  second,  were  refused.  The  first  is  as  fol- 
lows: "If  the  jury  believe,  from  the  evidence,  that  the  plain- 
tiflf's  intestate  was  killed  by  the  engine  of  the  defendant 
company  while  he  was  walking  on  one  of  the  tracks  of  the 
defendant  in  its  yard  in  the  city  of  Lynchburg,  the  plaintiff 
•cannot  recover  for  such  injury,  unless  he  proves  to  the  satis- 
faction of  the  jury  that  the  engineer  controlling  the  engine  by 
which  the  deceased  was  killed,  after  he  discovered  the  danger 
in  which  the  deceased  was  placed,  could,  by  the  use  of  ordi- 
nary care,  have  prevented  the  accident." 

This  instruction  was  properly  refused.  Its  vice  is,  that  it 
ignores  the  duty  of  the  engineer,  or  of  those  who  were  con- 
trolling the  engine,  to  have  exercised  ordinary  care  and  dili- 
gence in  keeping  a  lookout  to  avoid  injuries  to  the  deceased, 
And,  if  given,  would  have  in  effect  told  the  jury  that,  notwith- 
standing the  engineer  may  have  been  guilty  of  gross  negli- 
gence in  running  the  engine,  yet  the  company  was  not  liable, 
if,  after  discovering  the  deceased,  he  used  ordinary  care  to  pre- 
vent the  accident.  Such  is  not  the  law.  It  was  the  duty  of, 
the  engineer  to  use  ordinary  care,  not  only  after  discovering^ 
"the  dangerous  position  of  the  deceased,  but  in  keeping  a  look- 
out to  warn  him  of  the  approaching  danger.  The  law  applica- 
ble to  such  a  case  is  accurately  laid  down  in  Tuff  v.  Warmariy 
5  Com.  B.,  N.  S.,  573,  where  the  qualification  of  the  general 
rule  relating  to  the  efiect  of  contributory  negligence  is  thus 
«tated:  "Mere  negligence  or  want  of  ordinary  care  or  caution 
ivould  not,  however,  disentitle  him  [the  plaintifi^  to  recover, 
unless  it  were  such  that,  but  for  that  negligence  or  want  of 
ordinary  care  and  caution,  the  misfortune  could  not  have  hap- 
pened; nor  if  the  defendant  might,  by  the  exercise  of  care  on 
his  part,  have  avoided  the  consequence  of  the  neglect  or  care- 
lessness of  the  plaintifi"." 

This  statement  of  the  law,  though  it  has  been  criticised  and 
disapproved  by  some  courts,  notably  in  Murphy  v.  Deane,  101 
Mass.  455,  3  Am.  Rep.  390,  has  received  the  sanction  of  the 
house  of  lords  in  subsequent  cases,  and  is  undoubtedly  the 
established  doctrine  of  this  court:  Richmond  etc.  R.  R.  Co.  v. 
Anderson's  AdmW,  31  Gratt.  812;  31  Am.  Rep.  750;  Dun  v. 
Seaboard  etc.  R.  R.  Co.,  78  Va.  645;  49  Am.  Rep.  388;  Shenan-^ 
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doah  Valley  R.  R.  Co.  v.  Moose,  83  Va.  827.  And  if  in  any  of 
the  decisions  of  this  court  there  be  any  language  in  apparent 
conflict  with  the  doctrine,  such  language  must  be  construed 
with  reference  to  the  particular  circumstances  of  the  cases 
with  which  the  court  was  dealing. 

The  second  instruction  asked  for  by  the  defendant  was  given 
by  the  court,  and  will  be  referred  to  presently. 

The  third  instruction  asked  for  is  as  follows:  "The  defend- 
ant corporation  has  the  legal  right  to  the  full,  free,  exclusive, 
and  uninterrupted  use  of  its  tracks  and  yards  for  the  conduct 
of  its  business,  and  strangers  who  go  into  said  yards  and  upon 
such  tracks  for  their  own  convenience  assume  all  the  risks  of 
injury  which  may  arise  therefrom,  and  are  bound  to  use  the 
highest  degree  of  care  and  caution  to  avoid  such  injury;  and 
if  so  injured,  no  damages  can  be  recovered  therefor,  unless  it 
be  shown  that  the  defendant  company,  after  it  discovered  the 
danger,  could  have  prevented  the  injury  by  the  use  of  ordinary 
care  and  diligence." 

The  last  proposition  contained  in  this  instruction  is  obnox- 
ious to  the  objection  already  indicated  in  respect  to  the  first 
instruction,  and  is,  moreover,  objectionable  in  another  point  of 
view,  which  is  this,  namely,  that  it  in  eflect  assumes  that  the 
deceased,  in  entering  the  yard  and  walking  on  the  tracks  of 
the  defendant,  was  a  stranger,  by  which  evidently  was  meant 
a  trespasser.  But  the  evidence  shows  that  this  is  a  mistaken 
idea;  so  that  in  this  particular  the  instruction  was  not  relevant 
to  the  case,  and  an  irrelevant  instruction  ought  not  to  be  given: 
Railroad  Co.  v.  Moose,  supra,  and  cases  cited. 

The  deceased  was  not  a  trespasser,  but  a  licensee;  and  what- 
ever duty  a  railroad  company  may  owe  to  a  trespasser  on  its 
tracks  (as  to  which  see  Norfolk  etc.  R.  R.  Co.  v.  Harman*8 
Adrri'r,  83  Va.  553),  a  diflferent  rule  applies  to  a  licensee.  As 
to  the  latter,  the  rule  is,  that  the  company  is  bound  to  exercise 
ordinary  care  and  prudence  toward  him,  for  the  license  creates 
this  duty:  Beach  on  Contributory  Negligence,  sec.  17,  p.  54. 

This  subject  was  very  fully  and  ably  considered  by  the 
supreme  court  of  Wisconsin  in  the  recent  case  of  Davis  v.  Chi- 
tago  etc.  R'y  Co.,  58  Wis.  646;  46  Am.  Rep.  667;  15  Am.  Sc 
Eng.  R.  R.  Cas.  424.  In  that  case  the  plaintiff,  while  on  the 
premises  of  the  defendant  company  as  a  licensee,  was  injured 
by  the  explosion  of  a  steam-boiler.  The  explosion  was  occa- 
sioned by  the  negligence  of  the  defendant's  agents,  and  it  was 
held  that  the  action  was  maintainable.    The  court,  after  an 
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examination  of  many  of  the  authorities,  recognized  the  rule 
above  mentioned,  saying  that  in  the  case  of  a  mere  trespasser, 
the  company  or  its  servants  have  no  cause  to  anticipate  that 
he  will  be  on  its  track  or  in  the  way  of  danger,  and  therefore 
that  a  mere  neglect  to  keep  a  lookout  may  not  be  such  neglect 
as  will  render  the  company  liable  for  running  upon  and  injur- 
ing him.  But  that  in  a  case  where  the  company  knows  that 
a  portion  of  its  premises  is  constantly  used  by  the  public,  with 
its  acquiescence,  as  a  foot-way,  its  servants  are  charged  with 
notice  that  it  will  be  so  used,  and  they  cannot,  without  fault, 
proceed  in  a  manner  which  must  necessarily  be  dangerous  to 
such  persons,  and  that  a  plaintiff  injured  by  the  failure  of  the 
company's  servants  to  observe  this  duty  need  not  aver  and 
prove  gross  negligence  on  their  part. 

And  referring  to  the  case  of  Townley  v.  Railroad  Co.,  53 
Wis.  626,  which  was  an  action  to  recover  damages  for  injuries 
caused  by  the  negligent  running  of  a  switch-engine,  it  was 
said:  "It  was  taken  for  granted  in  that  case  that  although  the 
plaintiff  was  on  the  defendant's  track  simply  by  its  license  or 
acquiescence,  yet  that  it  owed  a  duty  to  such  licensee  to  exer- 
cise ordinary  care  in  running  its  trains  and  engines,  and  that 
if  an  injury  was  inflicted  by  reason  of  the  want  of  such  ordi- 
nary care,  then  the  defendant  was  liable." 

It  was  also  said — and  the  remark  is  applicable  to  the  pres- 
ent case  (Acts  1883-84,  p.  705,  sec.  7) — that  a  statute  making 
it  an  offense  to  walk  along  the  track  of  a  railroad  company 
can  have  no  effect  in  an  action  for  damages  against  the  com- 
pany, where  the  proof  shows  that  the  law  has  been  constantly 
violated,  with  the  knowledge  and  acquiescence  of  the  com- 
pany,— certainly  not  as  against  a  licensee  who  is  injured  by 
jthe  carelessness  of  the  company's  servants.  And  in  these  views 
we  fully  concur. 

The  fourth,  fifth,  sixth,  and  seventh  instructions  which  were 
asked  for  and  refused  are  faulty  for  reasons  already  stated. 
The  court,  therefore,  did  not  err  in  refusing  to  give  them. 

The  eighth  is  as  follows:  "The  court  instructs  the  jury  that 
the  plaintiff,  in  order  to  recover  in  this  cause,  is  under  the  bur- 
den of  proving  that  the  accident,  which  resulted  in  the  death 
of  William  H.  White,  was  the  result  of  the  failure  of  the  de- 
fendant company  to  use  ordinary  care  and  vigilance  to  pre- 
vent the  injury.  If  the  defendant  relies  for  its  defense  on  the 
contributory  negligence  of  the  plaintiff,  the  burden  of  proving 
such  contributory  negligence  rests  on  the  defendant  com- 
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pany.  If  the  plaintifT  claims  a  right  to  recover  in  this  case, 
notwithstanding  the  contributory  negligence  of  said  White,  on 
the  ground  that  the  defendant  company  could  have  prevented 
such  accident,  notwithstanding  such  contributory  negligence, 
then  the  burden  of  proving  that  the  accident  could  have  been 
BO  avoided  is  on  the  plaintiff." 

There  is  certainly  nothing  in  this  instruction  which  states 
the  law  too  favorably  for  the  defendant,  and  it  is  not  easy  to 
Bee  why  it  should  have  been  refused.  The  court,  however,  did 
refuse  to  give  it;  and  its  refusal  would  undoubtedly  be  ground 
for  reversing  the  judgment,  but  for  the  fact  that  in  the  second 
instruction  asked  for  by  the  defendant,  and  which  was  given, 
the  jury  were  substantially  told  what  was  asked  for  in  the 
eighth  instruction,  and  in  even  more  favorable  terms  for 
the  defendant;  so  that  by  the  refusal  of  the  court  to  give  the 
last-mentioned  instruction  the  defendant  has  not  been  preju- 
diced. "It  is  well  settled  that  when  instructions  are  given 
which  cover  the  entire  case,  and  which  properly  submit  the 
case  to  the  jury,  it  is  not  error  to  refuse  to  give  others,  even 
though  in  point  of  law  they  are  correct,  though  it  is  safest  for 
the  court  to  give  instructions  asked  for  when  they  correctly  pro- 
pound the  law,  and  are  relevant  to  any  evidence  in  the  case": 
Cent.  Lunatic  Asylum  v.  Flanagan,  80  Va.  110;  Later  v.  Cooper , 
7  Wall.  565;  Indianapolia  etc.  R.  R.  Co.  v.  Horat,  93  U.  S.  291. 

The  instructions  given  by  the  court  in  lieu  of  those  which 
were  offered  by  the  defendant,  and  refused,  propound  the  law, 
when  taken  as  a  whole,  ih  accordance  with  the  views  already 
expressed,  and  need  not  be  more  particularly  referred  to  or 
considered. 

It  only  remains  to  say  that  the  court  did  not  err  in  refuBing 
to  set  aside  the  verdict  on  the  ground  that  the  damages 
awarded  were  excessive.  The  evidence  shows  that  the  de- 
ceased left  a  widow  and  a  number  of  infant  children,  and  the 
question  as  to  the  quantum  of  damages  was  a  matter  peculiarly 
within  the  province  of  the  jury.  In  such  a  case,  therefore,  the 
verdict  ought  not  to  be  set  aside,  unless  the  damages  awarded 
are  so  excessive  as  to  warrant  the  belief  that  the  jury  were 
influenced  by  prejudice  or  partiality,  or  were  misled  by  some 
mistaken  view  of  the  merits  of  the  case:  FarUh  &  Co.  v.  ReigU, 
11  Gratt.  697,  722;  62  Am.  Dec.  666;  Benn  v.  Hatcher,  81  Va. 
85;  59  Am.  Rep.  645;  Borland  v.  Barrett,  76  Va.  128;  44  Am. 
Rep.  152;  Madison  etc.  R.  R.  Co.  v.  Tafe,  87  Ind.  8781 
.  The  judgment  is  affirmed. 
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882  Virginia  Midland  R'y  Co.  v.  White.     [Virginia, 

Excessive  Verdicts.  — See  note  to  Stutz  v.  Chicago  etc.  li'y  Co.,  9  Am.  St. 
E-ep.  769.  See  case  of  Broum  v.  Sullivan,  71  Tex.  470,  where  ten  thousand 
dollars  was  not  excessive  for  bodily  injury;  and  Railway  v.  Aiken,  71  Id. 
373,  where  a  verdict  for  three  thousand  seven  hundred  and  fifty  dollars  was 
not  excessive;  and  Railvoay  v.  Crensliaw,  71  Tex.  340,  where  a  judgment  for 
five  thousand  dollars  was  not  excessive  for  personal  injuries;  and  Railway  v. 
LittipTiant,  70  Id.  625,  where  a  verdict  for  ten  thousand  dollars  for  injuries 
by  reason  of  a  railway's  negligence  was  not  excessive  to  such  an  extent  as  to 
presume  prejudice  on  the  part  of  the  jury  awarding  such  amount  and  thereby 
cause  a  reversal  of  the  judgment.  But  it  is  the  rule  that  when  as  a  matter 
of  fact  damages  assessed  by  a  jury  are  excessive  the  verdict  will  be  set  aside 
by  the  appellate  court:  Jacksonville  etc.  R'y  Co.  v.  Roberts,  22  Fla.  324. 

Instructions.  —  Instructions  need  not  be  given  in  the  precise  words  re- 
quested by  counsel,  even  though  correct:  State  v.  Hoxsie,  15  R.  I.  1;  2  Am. 
St.  Rep.  838;  Neioby  v.  Harrell,  99  N.  0.  149;  6  Am.  St.  Rep.  503;  especially 
if  the  substance  of  such  instructions  has  already  been  given:  Kendrick  v. 
Towle,  60  Mich.  363;  1  Am.  St.  Rep.  526.  Yet  the  better  practice  is  to  con- 
cede requests  to  charge  the  jury  in  the  language  asked,  if  they  state  the  law 
correctly,  tersely,  and  clearly:  CooJt  v.  Brown,  62  Mich.  473;  4  Am.  St.  Rep. 
870.  Where  the  court  has  fully  and  impartially  instructed  the  jury  upon 
the  issues,  it  is  not  error  for  it  to  refuse  to  give  further  instructions,  though 
they  may  state  the  law  correctly:  Hahliclutel  v.  Yanibert,  75  Iowa,  539;  in- 
structions the  substance  of  which  has  already  been  embodied  in  the  judge's 
charge  to  the  jury  may  be  properly  refused:  People  v.  Field,  77  Cal.  147; 
Railroad  v.  Eckford,  71  Tex.  274;  it  was  not  error  to  refuse  instructions  asked 
by  counsel,  when  so  much  of  them  as  was  correct  had  been  given  by  the  court 
in  its  charge  to  the  jury:  Van  Horn  v.  Overman,  75  Iowa,  421 ;  where  instruc- 
tions already  given  sufficiently  present  the  issues  to  the  jury,  it  is  not  error 
to  refuse  additional  instructions,  though  correct  embodiments  of  the  law, 
asked  by  the  defendant:  State  v.  Woods,  97  Mo.  31;  State  v.  Pugsley,  75 
Iowa,  742;  and  so  where  an  instruction  asked  is  relevant  to  an  issue  made 
by  the  pleadings,  but  which  is  not  pertinent  under  the  evidence,  and  the 
question  to  which  it  is  applicable  has  been  eliminated  from  the  case  by  the 
court,  it  is  not  error  to  refuse  such  instruction:  Conner  a  v.  Burlington  etc. 
R'y  Co.,  74  Iowa,  383;  Wells  v.  Kavanaugh,  74  Id,  372.  Nor  is  it  error  to 
refuse  instructions  which,  though  they  state  the  law  correctly,  do  not  touch 
the  issues  as  made  by  the  evidence  in  the  case:  Oeorge  v.  Swafforel,  lo  Id. 
491;  Deeds  v.  Chicago  etc.  R'y  Co.,  74  Id.  154;  Rodney  v.  McLaughlin,  97  Mo. 
426;  Merrett  v.  Poidter,  96  Id.  237.  And  it  has  been  held  that  the  court 
may  refuse  to  give  an  instruction  if  it  seems  to  it  to  be  erroneous,  even 
though  it  may  have  previously  indicated  that  it  would  be  given:  LouisvilU 
etc.  R'y  V.  Hubbard,  116  Ind.  193. 

CoNTBiBxrroET  Negligence,  when  does  not  Prevent  Recovery:  See 
Harris  v.  Townsltip  of  Clinton,  64  Mich.  447;  8  Am.  St.  Rep.  842,  and  note 
850;  Baltimore  etc.  R.  R.  Co.  v.  Kane,  69  Md.  11;  9  Am.  St.  Rep.  387,  and 
note  398;  Wicliita  etc.  R.  R.  Co.  v.  Dams,  37  Kan.  743;  1  Am.  St.  Rep.  275, 
and  note  279;  Lake  Shore  etc.  R.  R.  Co.  v.  Broum,  123  111.  162;  6  Am.  St. 
Rep.  510,  and  note  524;  Kelleyv.  InhabitanU  o/B.,  147  Mass.  448;  9  Am.  St. 
Rep.  730,  and  note. 

Contributory  Negligence,  Instances  of  What  is:  See  note  to  Harrit 
V.  Township  of  Clinton,  8  Am.  St.  Rep.  850.  A  man  who  is  mi  juris,  and  in 
the  full  possession  of  his  faculties,  with  nothing  to  disturb  his  jadgment» 
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who  attempts  to  board  a  railroad  train  moving  at  the  rate  of  from  four  to  six 
miles  an  honr,  is  gnilty  of  contributory  negligence  as  a  matter  of  law:  Hunter 
V.  Cooperstown  etc.  R.  R.  Co.,  112  N.  Y.  371.  The  neglect  of  the  railway 
employees  to  ring  the  bell  or  blow  the  whistle  on  approaching  a  crossing  does 
not  excuse  a  traveler  from  exercising  care  on  his  part  in  looking  and  listen- 
ing before  crossing  the  railroad  tracks:  Cullen  v.  President  etc.  0/ Canal  Co., 
113  N.  Y.  667.  But  where  a  boy  uses  the  care  reasonably  to  be  expected  of 
bim,  by  reason  of  his  young  years  and  capacity,  he  is  not  guilty  of  contribu- 
tory negligence:   WilUama  v.  Kansas  City  etc.  R.  R.  Co.,  96  Mo.  275. 

Railways.  —  The  fact  that  a  railway  train  was  running  at  a  greater  speed 
than  was  permitted  by  a  city  ordinance  at  the  time  when  it  struck  and 
killed  a  person  walking  upon  the  track  may  be  considered  by  the  jury  in 
determining  whether  the  company  was  guilty  of  negligence  in  causing  the 
death  of  such  person;  yet  it  will  not  relieve  him  from  the  exercise  of  ordi- 
nary care,  nor  will  the  speed  of  the  train  alone  afford  sufficient  reason  for 
holding  that  the  injury  was  willful  on  the  part  of  the  railway  company: 
Blanchard  v.  Lake  Sliore  etc.  R'y  Co.,  126  111.  416}  9  Am.  St.  Rep.  630,  and 
note  638.  The  violation  of  a  municipal  ordinance  .regulating  the  rate  of 
speed  of  trains  is  negligence  per  se:  Schlereih  v.  Missouri  Pac.  R'y  Co. ,  9G  Mo. 
609.  The  fact  that  a  statute  provides  certain  precautions  will  not  relievo  a 
railway  company  from  adopting  such  other  measures  as  public  safety  and 
common  prudence  dictate:  Chicago  etc.  R.  R.  Co.  v.  Perkins,  125  111.  127.  The 
giving  of  signals  required  by  law  upon  a  railway  train  approaching  a  street 
crossing  does  not,  nnder  all  circumstances,  render  the  railway  company  free 
from  negligence,  especially  where  the  evidence  tends  to  show  that  the  train 
was  being  run  at  an  undue  and  highly  dangerous  rate  of  speed  through  a  city 
or  village:  Tlimipson  v.  New  York  etc.  R.  R.  Co.,  110  N.  Y.  636. 

Railways  —  Trespassers  —  What  Care  Trespassers  on  a  Railwat 
Track  are  Entitled  to:  Note  to  Blanchard  v.  Lake  Shore  etc.  Ky  Co.,  9 
Am.  St.  Rep.  637;  note  to  Kelly  v.  Michigan  etc  R'y  Co.,  8  Id.  876;  State  v. 
Baltimore  etc.  R'y  Co.,  69  Md.  494;  9  Am.  St.  Rep.  436,  and  note;  Stringer 
V.  Frost,  116  Ind.  477;  9  Am.  St.  Rep.  875;  Troy  v.  Cape  Fear  etc  R'y  Co^ 
99  N.  C.  298;  6  Am.  St.  Rep.  522,  and  note  529. 
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POST-NTTPTlAL  SETTLEMENT  IS  PrIMA  FaCIE  FRAUDULENT  AND  "VoiD  M 
against  pre-existing  creditors;  and  those  claiming  under  it  must,  to  re- 
T)ut  this  presumption,  prove  that  it  was  made  for  a  valu.<4ble  considera- 
tion in  good  faith,  upon  a  contract  coeval  or  nearly  coeval  with  it. 

RxsuLTiNQ  Trust  must  Arise  at  the  Time  or  the  Execution  of  thb 
Ck>irvETANCX.  A  subsequent  payment  will  not,  by  relation,  attach  as  a 
trust  to  the  original  purchase. 

Pobt-nuftial  Settlement  cannot  be  Supported  as  against  Pre-exist- 
ISQ  Creditors  by  showing  that  the  husband  received  moneys  of  the 
wife  and  used  them  in  his  business,  unless  it  be  also  proved  that  at  the 
time  of  such  reception  the  moneys  were  understoo<i  to  bo  loaned,  and 
that  both  husband  and  wife  intended  to  stand  to  each  other  in  the  rela- 
tion of  debtor  and  creditor. 
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Pbesumftion  whkn  Husband  Receives  Money  of  his  Wn^  and  uses  it 
in  his  bnsiness,  and  in  the  purchase  of  property  in  his  own  name,  is,  that 
she  intended  to  give,  and  not  to  loan,  it  to  him. 

Suit  by  Wilson,  Brown,  &  Co.  to  set  aside  a  post-nuptial 
settlement  made  by  0.  Beecher  in  favor  of  his  wife.  Decree 
for  the  complainants.     Defendants  appeal. 

Oeorge  P.  Haw  and  H.  R.  Pollard^  for  the  appellants. 

Thomas  P.  Bagby,  and  Henley  and  Peachy,  for  the  appellees. 

Fauntleroy,  J.  On  the  twenty-first  day  of  April,  1885,  0. 
Beecher  was  the  owner  of  a  valuable  farm  in  King  William 
County,  Virginia,  called  Riverside,  containing  398  acres, 
which  was  conveyed  to  him  April  17,  1879,  for  the  purchase 
price  of  $6,870;  which  farm  was  well  stocked,  and  upon  which 
the  Baid  Beecher  erected  a  valuable  dwelling  and  other  im- 
provements. At  that  time  the  said  0.  Beecher  was  heavily 
indebted;  and  on  the  said  twenty-first  day  of  April,  1885, 
he  conveyed  350  acres  of  the  said  farm,  and  all  his  personal 
property  thereon,  including  the  stock  and  crops,  to  his  son, 
O.  Beecher,  Jr.,  as  trustee,  for  the  separate  use  of  his  wife, 
Angelina  Beecher. 

On  the  fourth  day  of  January,  1886,  the  bill  in  this  cause 
was  filed,  charging  that  the  said  deed  of  settlement  was  with- 
out valuable  consideration,  fraudulent  and  void,  and  made 
with  intent  to  hinder,  delay,  and  defraud  creditors,  and  pray- 
ing that  the  said  deed  be  vacated  and  set  aside,  and  the  land 
settled  thereby  be  sold,  and  the  proceeds  applied  to  the  pay- 
ment of  complainants'  debts. 

The  defendants,  O.  Beecher  and  Angelina  Beecher,  his  wife, 
and  O.  Beecher,  Jr.,  trustee,  answered  the  bill,  and  denied  the 
allegation  of  fraud,  and  averred  that  the  deed  was  made  for  a 
valuable  consideration  and  with  bona  fide  intent,  in  considera- 
tion of  the  money  of  the  wife,  Angelina  Beecher,  having  been 
at  various  times  and  ways,  set  forth  in  the  answer,  received, 
appropriated,  and  applied  by  the  said  O.  Beecher  to  the  pay- 
ment of  the  purchase-money  for  the  Riverside  farm,  to  the 
aggregate  amount  of  $5,900,  upon  a  contemporaneous  agree- 
ment that  she  should  be  properly  secured  therefor.  Depositions 
were  taken;  and  at  the  hearing  of  the  cause,  the  court  held  the 
deed  of  settlement  to  be  without  valuable  consideration,  and 
made  with  intent  to  hinder,  delay,  and  defraud  creditors,  and 
therefore  fraudulent  and  void;  and  from  the  decree  to  this  ef- 
fect, this  appeal  is  taken. 
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The  deed  of  settlement  of  April  21,  1885,  which  is  attacked 
by  creditors  whose  debts  or  claims,  against  the  husband  and 
settler,  antedated  the  deed  and  are  admittedly  just,  is,  in  date, 
in  form,  in  fact,  and  in  every  characteristic  feature,  a  post- 
nuptial settlement;  a  conveyance  by  a  husband  —  heavily  in- 
debted—  of  all  his  property,  for  the  benefit  of  his  wife,  which 
expresses  on  its  face  "  free  of  all  debts  made  by  himself";  and 
the  value  of  the  property  conveyed  is  far  in  excess  of  what  is 
alleged,  but  not  proven,  to  be  due  to  the  wife.  Under  the 
repeated  early  and  late  decisions  of  this  court,  the  settlement 
is,  prima  fade,  fraudulent  and  void  as  to  existing  creditors, 
and  presumed  to  be  voluntary,  unless  those  claiming  under  it 
■can  show  that  it  was  made  for  a  valuable  consideration,  in 
good  faith,  and  upon  a  contract  or  agreement  coeval,  or  so 
nearly  coeval,  with  the  appropriation  and  the  settlement  as  to 
support  the  presumption  of  fair  dealing,  and  to  repel  the  pre- 
sumption of  law  that  the  settlement  is  a  mere  resort  or  con- 
trivance for  putting  the  property  of  the  husband  beyond  the 
reach  of  his  creditors:  Blow  v.  Maynard,  2  Leigh,  30;  Finkf 
Brother,  &  Co.  v.  Denny,  75  Va.  663;  Hatcher  v.  Crews,  78  Id. 
463;  Perry  v.  Ruby,  81  Id.  317, 321;  and  Bobbins  v.  Armstrong, 
Cator,  &  Co.,  84  Id.  810. 

The  record  shows  that  Beecher  purchased  the  Riverside 
farm  by  deed  April  17,  1879,  which  makes  no  allusion  to  or 
recognition  of  the  wife,  or  of  her  having  any  claim  or  separate 
estate;  that  he  took  the  title  in  his  own  name;  that  he  used 
it  as  his  own  exclusive  and  absolute  property;  that  he  sold 
and  conveyed  parts  of  it;  and  twice  conveyed  the  whole  of  it 
by  deeds  of  trust  to  secure  his  debts  contracted  upon  the  faith 
of  it;  and  that  he  took  the  releases  to  himself;  that  he  held  it 
and  used  it  and  obtained  credit  upon  it  as  his  own  for  over 
«ix  years,  without  ever  a  suggestion  of  his  wife's  interest,  until, 
by  deed  April  21,  1885  (when  he  had  become  heavily  in- 
debted), he  settles  it  and  all  his  other  property  upon  his  wife, 
to  the  exclusion  of  his  creditors,  upon  the  recital  in  the  said 
deed  of  settlement  (the  first  intimation)  that  he  had  re- 
oeived  and  appropriated  money  belonging  to  his  wife  at 
various  times  previously,— part  in  1875  and  part  in  1883, 
and  the  other  parts  at  difiierent  times;  some  of  which  went 
to  the  support  of  the  family,  some  into  his  partnership  busi- 
ness, and  some  was  used  to  make  the  last  payments  of  the 
purchase-money  for  the  Riverside  farm,  and  for  improve- 
ments put  thereon;  but  there  is  no  adequate  proof,  if  indeed 
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there  be  any  whatever,  of  a  contract  to  repay  these  moneys. 
No  such  contract  appears  anywhere  in  the  deeds  touching 
this  land  between  the  parties;  and  the  only  suggestion  in  the 
evidence  of  any  such  contract,  or  any  contract  at  all,  is  in  the 
deposition  of  the  trustee,  O.  Beecher,  Jr.,  "  that  there  was  no 
understanding  at  the  time  they  were  made  directly  to  her,  but 
it  was  always  agreed  that  the  property  should  be  hers;  this  was 
tlie  understanding  at  the  time  of  the  purchase,  though  nothing 
was  said  about  it." 

Proof  of  such  a  contract  must  be  distinct,  full,  and  conclu- 
sive, to  support  the  settlement;  and  there  is  not  even  a  claim 
or  assertion  anyivhere  in  the  record  that  the  alleged  contract 
or  agreement  was  in  writing.  The  witness  O.  Beecher,  Jr., 
trustee,  is  seriously  impugned,  by  evidence  in  the  record,  for 
want  of  veracity;  but  taking  his  incomprehensible  statement 
above  quoted  for  true,  it  not  only  falls  far  short  of  proving  a 
specific  agreement  at  the  time  that  the  Riverside  farm  pur- 
chased should  be  the  property  of  the  wife,  but  it  cannot  be 
construed  into  a  binding  contract,  as  testified  to  by  this  wit- 
ness, in  regard  to  land,  without  an  utter  disregard  of  the 
policy  and  the  letter  of  the  statute  of  frauds:  Blow  v.  Maynard, 
2  Leigh,  29.  By  the  evidence  of  appellants'  own  witnesses, 
and  their  own  pleadings,  Mrs.  Beecher  permitted  her  money 
to  go  into  the  hands  of  her  husband,  0.  Beecher,  and  be  used 
in  his  business,  and  be  mixed  with  his  property,  and  to  be 
applied  to  the  purchase  of  land  in  his  own  name,  and  to  be 
held  and  used  to  give  him  credit  and  advantage  in  his  busi- 
ness for  a  series  of  years;  and,  by  so  doing,  it  became  his  own 
property  and  liable  for  his  debts:  Kesner  v.  Trigg,  98  U.  S.  50; 
Humes  v.  Scruggs,  94  Id.  27.  Having  constantly  consented 
that  he  should  hold  himself  out  to  the  world  as  the  absolute 
owner  of  this  property,  and  to  contract  debts  on  the  credit  of 
it,  up  to  the  very  hour  of  his  insolvency,  it  would  be  against 
the  plainest  principles  of  justice  and  good  conscience,  and 
utterly  subversive  of  fair  dealing,  to  permit  the  wife  to  step  in,, 
at  the  last  moment  and  after  many  years,  with  an  unsup- 
ported and  mere  assertion  of  ownership  of  the  property  which 
she  had  permitted  him  to  hold  and  proclaim  as  his  absolute 
own  all  the  time,  and  obtain  and  enjoy  credit  and  business 
standing  thereby,  and  thus  to  defraud  the  just  debts  due  to 
his  honest  creditors.  When  the  trust  does  not  arise  upon  the 
face  of  the  deed,  but  is  raised  upon  the  subsequent  payments 
of  purchase-money  to  override  the  deed,  the  proof  must  b& 
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very  clear,  and  mere  parol  evidence  ought  to  be  received  with 
great  caution:  Bank  of  the  United  States  v.  Carrington,7  Leigh, 
581. 

And  if  every  word  as  testified  to  by  the  witnesses  for  appel- 
lants be  true,  as  to  the  sums  of  money  belonging  to  Mrs. 
Beecher  alleged  to  have  been  paid  by  her  husband  upon  the 
purchase  of  the  Riverside  farm,  this  would  not  support  a  re- 
sulting trust.  The  trust  must  be  coeval  with  the  deed,  or  it 
'cannot  exist.    "A  resulting  trust  must  arise  at  the  time  of  the 

(execution  of  the  conveyance.  A  subsequent  payment  will  not, 
by  relation,  attach  a  trust  to  the  original  purchaser":  Miller 

^v.  Blose,  30  Gratt.  744.     In  Bispham's  Principles  of  Equity, 

J 122,  it  is  said:  "It  is  essential  to  a  resulting  trust  that  the 
money  should  be  paid  at  the  time  of  the  purchase.  A  subse- 
quent payment  cannot  raise  a  trust." 

In  Bigelow  on  Fraud,  109,  it  is  said:  "After  the  legal  title 
has  been  conveyed  to  one  who  agreed  to  buy  for  another,  the 
iapplication  of  the  latter's  money  to  pay  notes  for  the  purchase- 

jmoney  creates  no  resulting  trust  in  favor  of  the  other.     The 

trust  must  attach,  if  ever,  at  the  time  of  the  conveyance,"  etc. 

The  simple  fact  that  the  husband  used  the  wife's  money,  as 

alleged,  is  not  a  sufl&cient  consideration  to  support  the  deed  of 

feettlement,  in  the  absence  of  proof  that,  at  the  time  and  times 
the  various  sums  of  money  were  received  from  the  wife,  it  was 
understood  to  be  loaned;  and  that,  then  and  subsequently, 
both  husband  and  wife  recognized  it  as  a  debt,  and  intended 
to  stand  to  each  other  in  the  relation  of  debtor  and  creditor: 
Bump  on  Fraudulent  Conveyances,  304;  William  and  Mary 
College  v.  Powell,  12  Gratt.  372;  Blow  v.  Maynard,  2  Leigh,  30; 
Campbell  v.  Bowles,  30  Gratt.  663. 

There  is  no  pretense  of  such  proof  in  this  record;  and,  in 
fact,  it  appears  throughout  the  whole  matter  that  this  money 
was  used  by  the  husband,  by  common  consent,  as  his  own, 
and  never  was  thought  of  as  a  debt  from  him  to  his  wife  till 
subsequent  events  made  it  necessary  to  hide  his  property  from 
his  creditors.  The  presumption  is,  that  when  a  wife's  money 
comes  into  the  hands  of  her  husband  and  is  used  by  him  in 
his  business  as  his  own,  and  to  purchase  property  in  his  own 
name,  and  hold  it  and  use  it,  and  trade  with  the  property  so 
bought  and  held  in  his  own  name,  and  contract  debts  upon 
the  faith  and  credit  of  his  recorded  legal  title,  it  is  his  own 
property,  and  she  cannot,  after  years  have  passed,  claim  it  as 
her  own,  and  thus  enable  her  husband  to  consummate  a  fraud 
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upon  his  creditors:  Humes  v.  Scruggs,  94  U.  S.  22.  The  pre- 
sumption is,  that  she  intended  to  give,  and  not  to  loan,  the 
money,  even  if  (as  in  this  case  there  is  not)  there  be  any  proof 
that  the  moneys  did  not  belong  to  the  husband  by  his  marital 
right,  and  that  she  held  any  separate  estate:  2  Minor,  192; 
Miller  v.  Blose,  SOGratt.  744;  Irvine  v.  Greever,  32  Id.  411. 

The  married  woman's  act  secured  to  married  women  prop- 
erty "hereafter  acquired,"  —  that  is,  after  April  4,  1877;  and 
all  the  money  appropriated  by  the  husband  in  this  case  was 
acquired  by  the  wife  long  prior  to  April  4, 1877, — in  1863  and 
1875;  and  the  married  woman's  act  does  not  prevent  a  wife 
from  giving  her  property  to  her  husband  if  she  please,  nor 
does  it  abrogate  the  presumption  that,  under  circumstances 
such  as  obtained  in  this  case,  she  has  done  so:  Bain  v.  Buff ^ a 
AdmW,  76  Va.  374.  The  decree  complained  of  is  plainly  right, 
and  we  are  of  opinion  that  it  must  be  affirmed. 


HtTSBANS  AKD  WiFE.  —  The  oso  of  a  wife's  money  by  a  husband  with  her 
consent,  whereby  he  obtains  credit,  estops  the  wife  from  asserting  her  claim 
as  against  the  husband's  creditors:  Drigga  r.  Norwood,  50  Ark.  42;  7  Am. 
St.  Rep.  78,  and  note  82,  83.  Post-nuptial  settlements  are  presumed  to  be 
voluntary,  and  not  founded  upon  any  valuable  consideration:  Bobbins  v. 
Arm^rong,  84  Va.  810.  Where  a  husband  has  his  wife's  money  in  his  pos- 
session, and  invests  it  in  real  estate,  taking  the  title  in  his  own  name,  a  re- 
aulting  trust  arises  in  favor  of  the  wife:  Heath  v.  Slocum,  115  Pa.  St.  549. 
Where  it  is  proved  that  at  the  time  of  a  gift  from  a  husband  to  his  wife,  he 
had  lands  subject  to  execution  in  excess  of  his  indebtedness,  such  gift  is 
valid;  nor  can  such  gift  be  avoided  by  a  subsequent  creditor  by  showing 
that  it  was  without  any  valuable  consideration:  Terry  v.  O'Neal,  71  Tex. 
592. 

RssuLTiKa  Trusts  —  CraouMarANOBs  under  Which  They  Arise:  Note 
to  Reynolds  v.  Summer,  9  Am.  St.  Bep.  530,  531.  Where  lands  were  par- 
ohased  by  a  husband  with  money  belonging  to  his  wife,  who  took  title  in  his 
own  name,  a  trust  resulted  in  favor  of  the  wife:  Bigley  v.  Jones,  114  Pa.  St. 
510.  Where  a  purchaser  paid  for  land,  took  possession,  and  collected  the 
rents,  but  the  titles  were  made  to  another  person,  a  trust  resulted  to  such 
purchaser:  Seaiton  v.  HOlia,  26  S.  C.  231;  Shaffer  v.  Feity,  30  W.  Va.  249. 
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Mulleb's  Administrator  v.  Stone. 

[84  Virginia,  834.] 

IjrjimonoN  will  not  Issuk  to  Prevent  a  Sale  under  a  Trust  Deed 
Given  to  Secure  the  Patuent  of  a  Debt  on  the  ground  that  great 
financial  depression  exists,  and  the  property,  therefore,  will  not  bring 
anything  near  its  true  value. 

Duty  of  Trustee  Requires  Him  to  Use  Every  Reasonable  Effort  to 
Sell  the  Estate  to  the  best  advantage,  and  to  apply  to  a  court  of 
equity  where  there  ia  a  cloud  upon  the  title  or  doubt  of  or  uncertainty 
u  to  the  amount  to  be  raised  or  as  to  prior  encumbrances,  or  where  there 
is  a  conflict  between  the  creditors,  and  in  every  case  in  which  the  aid  of 
such  court  is  necessary  to  remove  impediments  in  the  way  of  a  fair  exe- 
cution of  the  trust. 

Trustee  will  be  Restrained  from  Making  a  Sale  while  there  is  a 
cloud  upon  the  title,  or  doubt  or  uncertainty  as  to  debts  secured,  or  a 
dispute  or  conflict  among  creditors  as  to  their  respective  claims. 

Sale  by  Trustee  will  not  'be  Enjoined  to  Take  an  Account  of  Liens 
on  the  Property,  when  the  exact  amount  of  the  debts  and  other  priori- 
ties are  already  fully  known. 

Bill  in  equity  to  enjoin  a  sale  under  a  trust  deed.  The 
property  embraced  in  such  deed  was,  in  June,  1883,  conveyed 
by  W.  F.  Gray  and  wife  to  James  P.  Jeffreys,  as  trustee,  to 
secure  a  debt  of  two  thousand  dollars  owing  Thomas  G.  Stone. 
Afterwards,  George  B.  Stone,  a  brother  of  the  creditor,  was 
substituted  in  place  of  the  original  trustee.  In  August,  1884, 
the  same  grantors  executed  another  trust  deed  to  R.  R.  Camp- 
bell to  secure  the  payment  of  a  debt  due  William  MuUer. 
Thereafter,  two  judgments  were  entered  against  the  grantors, 
which  continued  to  be  liens  on  the  land.  The  trustee,  acting 
under  the  first-named  deed,  advertised  the  land  for  sale  for 
cash,  in  1886.  Both  deeds  provided  that  in  event  of  de- 
fault in  payment  of  the  debt  secured  thereby,  the  sale  should 
be  made  by  the  trustee  in  accordance  with  the  provision  of 
pection  6,  chapter  113,  Maryland  Code.  Muller  having  in  the 
mean  time  died,  his  administrator  filed  a  bill  to  enjoin  the 
sale  by  the  trustee,  on  the  ground  that  such  sale  would  pre- 
judice the  interest  of  the  complainant,  because  the  time  was 
one  of  great  financial  depression,  and  the  sale  of  the  property 
would  not  approximate  near  its  true  value.  He  also  asked 
that  an  account  of  liens  be  taken,  and  for  general  relief.  An 
injunction  issued,  but  it  was  subsequently  dissolved  on  the 
ground  that  there  was  no  equity  in  the  bill.  The  complain- 
ant then  amended  its  bill,  and  renewed  his  prayer  for  an  in- 
junction on  the  grounds,  —  1.  That  the  land  ought  to  be  sold 
'n  parcels;  2.  That  judgment  liens  existed,  which,  until  their 
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relative  priority  is  ascertained,  will  prevent  any  intelligent 
bidding  on  the  land;  and  3.  That  the  trustee  is  a  brother  of 
the  creditor,  and  has  acted  with  such  bias  as  to  disqualify 
him  from  impartially  discharging  his  duties.  The  injunction 
granted  on  the  amended  bill  was  also  dissolved,  and  the  trus- 
tee directed  to  proceed  to  sell  so  much  of  the  land  as  might 
be  necessary  to  pay  the  debt  of  Thomas  G.  Stone.  The  ad- 
ministrator of  Muller  thereupon  appealed. 

A.  D.  Payne  and  J.  V.  Chilton,  for  the  appellant. 

Hunton  and  Son,  and  Brooke  and  Scott,  for  the  appellees. 

Lewis,  P.  It  is  clear  that  the  appellant  is  not  entitled  to 
relief  upon  the  ground  set  forth  in  the  original  bill.  If  au- 
thority for  such  a  proposition  were  needed,  the  case  of  Muller 
V.  Bayly,  21  Gratt.  521,  is  directly  in  point  and  conclusive. 
In  that  case,  the  bill  alleged  that  the  time  for  a  sale  was  un- 
propitious;  that  money  was  scarce,  and  that,  owing  to  the 
large  amount  of  the  cash  payment  required,  the  sale,  if  made 
as  advertised  by  the  trustee,  would  be  attended  with  great,  if 
not  irreparable,  loss  and  injury,  etc.  But,  said  the  court, 
"  certainly  these  allegations  can  afford  no  just  ground  for  en- 
joining the  sale,"  and  a  decree  was  entered  accordingly. 

It  is  contended,  however,  that  upon  the  allegations  of  the 
amended  bill,  it  was  error  to  refuse  to  direct  an  account  of 
liens  to  be  taken  before  the  land  is  sold;  and  in  support  of  this 
position,  reference  is  made  to  Shultz  v.  Ilanshrough,  33  Gratt. 
567,  Hoge  v.  Junkin,  79  Va.  220,  and  other  authorities.  We 
are  of  opinion  that  none  of  these  cases  apply  to  the  facts  of 
the  present  case  as  disclosed  by  the  record. 

That  a  trustee  is  considered  as  the  agent  of  both  parties, 
and  bound  to  act  impartially  between  them;  that  it  is  his  duty 
to  use  every  reasonable  effort  to  sell  the  estate  to  the  best  ad- 
vantage; and  that  it  is  his  duty  to  apply  to  a  court  of  equity 
where  there  is  a  cloud  upon  the  title,  or  where  there  is  doubt 
or  uncertainty  as  to  the  amount  to  be  raised,  or  as  to  prior 
encumbrances  on  the  trust  subject,  or  where  there  is  a  conflict 
between  the  creditors,  or  in  any  case  in  which  the  aid  of  a 
court  of  equity  is  necessary  to  remove  impediments  in  the  way 
of  a  fair  execution  of  his  trust, — are  propositions  which  none 
will  deny,  and  which  have  been  repeatedly  afifirmed  by  this 
court:  1  Lomax's  Digest,  323;  Lane  v.  Tidball,  Gilm.  130;  Gay 
V.  Hancock,  1  Rand.  72;  Miller  v.  Argyys  ExW,  5  Leigh,  460; 
Wilkins  v.  Gordon,  11  Id.  547;  Miller  v.  Trevilian,  2  Rob.  (Va.) 
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1;  Bryan  v.  Stump,  8  Gratt.  241;  56  Am.  Dec.  139;  Roasett  v. 
FisJur,  11  Gratt.  492;  White  v.  Mechanics'  Building  Fund  Ass'ny 
22  Id.  233;  Shurtz  v.  Johnson,  28  Id.  657;  2  Minor's  Insti- 
tutes, 286;  1  Bart.  Ch.  Pr.  447. 

And  it  is  equally  well  settled  that  if  the  trustee  fails  in  any- 
such  case  to  apply  to  a  court  of  equity,  the  party  injured  by 
his  default  may  do  so.  The  rule  is  well  stated  by  Judge  Burks 
in  Schultz  v.  Hansbrough,  supra,  as  follows:  "If  a  trustee  in 
pais,  with  power  to  make  sale  of  real  estate  for  the  payment  of 
debts,  attempts  to  make  such  sale  while  there  is  a  cloud  rest- 
ing on  the  title  to  the  property,  or  there  is  any  doubt  or  un- 
certainty as  to  the  debts  secured  or  the  amounts  thereof,  or  a 
dispute  or  conflict  among  the  creditors  as  to  their  respective 
claims,  a  court  of  equity,  on  a  bill  filed  by  the  debtor,  secured 
creditor,  subsequent  encumbrancer,  or  other  person  having  an 
interest,  will  restrain  the  trustee  until  these  impediments  to  a 
fair  sale  have,  by  its  aid,  been  removed  as  far  as  it  is  practic- 
able to  do  so." 

These  principles,  we  repeat,  are  too  well  settled  to  be  con- 
troverted. But  it  is  not  the  duty  of  a  trustee  in  every  case  to 
invoke  the  aid  of  a  court  of  equity  before  making  a  sale  of 
the  trust  subject  where  there  are  liens  thereon;  and  to  hold 
that  he  is,  or  that  if  he  fails  to  do  so  an  injunction  will  be 
awarded  at  the  instance  of  any  party  in  interest  as  of  course, 
would  be  to  impose  serious  delays,  involving  costs  and  ex- 
pense, in  the  execution  of  deeds  of  trust,  which  the  law  never 
contemplated,  and  without  promoting  the  interests  of  either 
credit'ir  or  debtor.  It  is  only  when  the  aid  of  a  court  of  equity 
is  necessary  that  it  ought  to  be  applied  for;  and  it  is  only  in 
such  a  case  that  its  aid  will  be  extended.  If  there  are  no  real 
impediments  in  the  way  of  a  fair  execution  of  the  trust,  then 
its  aid  is  not  necessary,  and  the  costs  of  a  lawsuit  ought  not 
to  be  added  to  the  ordinary  cost  of  executing  the  trust. 

According  to  these  principles,  there  was  no  necessity  for  the 
trustee  in  the  present  case  to  resort  to  a  court  of  equity,  and 
consequently  there  was  no  error  in  denying  the  prayer  of  the 
appellant  for  an  account  to  be  taken.  Such  an  account  wa» 
not  necessary.  The  record  shows  that  there  was  no  cloud 
resting  on  the  title,  or  doubt  or  uncertainty  as  to  the  debts 
binding  the  trust  estate,  or  conflict  among  the  creditors,  or 
any  other  impediment  whatever  to  the  execution  of  the  trust  in 
pais.  On  the  contrary,  it  shows  that  the  exact  amount  of  all 
the  debts  and  their  respective  privities  were  fully  known,  and 
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that  there  was  no  dispute  upon  any  of  these  points.  These  facts 
appear  from  the  answers  of  the  defendants,  which  are  sworn 
to,  and  which,  upon  the  motion  to  dissolve  the  injunction, 
must  be  taken  as  true,  there  being  no  evidence  to  the  con- 
trary: Hogan  v.  Duke,  20  Gratt.  244;  1  Bart.  Ch.  Pr.  414. 

What  reason,  then,  was  there  for  an  account  of  liens?  Or 
what  reason  was  there  for  apprehending  a  sacrifice  of  the 
property,  if  sold  without  an  account  being  taken?  None  what- 
ever. There  is  not  even  a  suggestion  in  the  record  that  there 
are  any  other  liens  on  the  land  than  those  mentioned  in  the 
answers,  and  as  to  those,  we  repeat,  there  is  no  conflict  or  dis- 
pute. 

The  charge  of  bias  and  partiality  on  the  part  of  the  trustee 
is  denied  in  the  answers,  and  is  not  supported  by  any  evi- 
dence in  the  case;  and  as  the  sale  is  to  be  made  under  the 
supervision  of  the  court,  nothing  more  upon  that  point  need 
be  said. 

The  point  made  in  the  court  below,  and  renewed  in  the  pe- 
tition for  appeal,  that  a  trustee  ought  not  to  sell  more  land 
than  is  necessary  for  the  purposes  of  the  trust,  is  met  by  the 
terms  of  the  decree,  which  directs  the  trustee  to  sell  the  land, 
or  so  much  thereof  as  may  be  necessary,  to  pay  the  debt  due 
to  the  appellee.  Stone.  How  much  it  will  be  necessary  to  sell, 
is  a  question  for  the  trustee  to  determine;  and  the  presump- 
tion is,  that  he  will  determine  it  correctly  and  act  accordingly: 
Michie  v.  Jeffries^  21  Gratt.  334;  Cleaver  v.  MathewSj  83  Va. 
«01;  1  Bart.  Ch.  Pr.  446. 

The  decrees  are  affirmed. 


Tbusts  and  Tbustbes.  —  A  trustee  in  a  deed  of  tmst  is  the  agent  of 
t>oth  parties,  and  is  bound  to  act  impartially  between  them;  he  is  bound  to 
sell  for  the  best  interest  of  his  cestui  que  trust,  and  must  use  all  reasonable 
diligence  to  obtain  the  best  price  for  the  land:  Livey  v.  Winton,  30  W.  Va. 
555. 

Wherk  the  Omission  of  Seals  to  a  Deed  or  Trust  raises  a  cloud  over 
the  title  to  land,  the  same  should  be  rectified  before  a  sale  is  made,  under 
the  deed  of  trust,  to  secure  the  porohase-money:  Bryan  v.  Stump,  8  Oratt. 
241;  66  Am.  Deo.  140. 
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MURRELL    V.    DlGQS. 
184  ViBonnA,  900.1 
Thb  Certificatb  or  the  Acenowledohbnt  of  a  Dkxd  cannot  bs  Cor* 
TBADiOTED  in  aa  action  of  ejectment.     The  act  of  the  officer  in  taking 
such  acknowledgment  ia  judicial  in  its  character,  and  thereforo  cannot 
be  impeached  collaterally. 

Ejectment.    Judgment  for  the  plaintiff. 
W.  W.  Larlein^  for  the  plaintiff  in  error. 
John  H.  Lewis,  for  the  defendant  in  error. 

Lewis,  P.  The  plaintiff,  defendant  in  error  here,  claimed 
title  under  a  deed  from  John  H.  Lewis,  trustee,  dated  Decem- 
ber 15,  1886.  The  plaintiff  purchased  the  premises  in  con- 
troversy at  a  public  sale  thereof  made  by  the  said  Lewis, 
trustee,  under  a  certain  deed  of  trust  dated  November  18,. 
1881.  The  last-mentioned  deed,  which  was  introduced  as 
evidence  at  the  trial  by  the  plaintiff,  has  annexed  to  it  two 
certificates  signed  by  A.  G.  Waugh,  notary  public,  and  in  the 
form  prescribed  by  the  statute,  certifying  that  on  the  said 
eighteenth  day  of  November,  1881,  the  deed  was  acknowl- 
edged before  him  by  Murrell  (the  defendant)  and  wife, 
"  whose  names  are  signed  "  thereto.  And  on  the  same  day, 
the  deed  having  been  presented  in  the  clerk's  oflBce  of  the 
corporation  court  of  Lynchburg,  in  which  city  the  premises 
in  controversy  are  situate,  was  admitted  to  record  "  upon  the 
annexed  certificates  of  acknowledgment,"  as  appears  from  the 
indorsement  of  the  clerk  on  the  deed. 

The  defendant  pleaded  the  general  issue,  "  not  guilty,"  and 
at  the  trial  offered  to  testify,  as  a  witness  in  his  own  behalf, 
that  at  the  sale  of  the  premises  by  the  trustee,  he,  the  defend- 
ant, was  present,  and  forbade  the  sale,  on  the  ground  that  the 
deed  of  trust  was  a  forgery;  that  it  was  never  heard  of  by  him 
before  steps  were  taken  to  sell  the  property;  that  he  never 
executed  the  deed,  nor  authorized  its  execution,  and  that  of 
all  this  the  plaintiff  was  informed  on  the  day  of  sale,  and  be- 
fore the  sale  took  place.  The  circuit  court,  however,  excluded 
the  evidence,  and  the  defendant  excepted;  and  the  question 
thus  presented  is  the  question  to  be  determined. 

It  is  conceded  that  the  holder  of  the  note  secured  by  the 
deed  of  trust,  and  for  whose  benefit  the  sale  was  made,  had  no 
notice  prior  to  the  sale  that  the  validity  of  the  deed  was  ques- 
tioned; nor  was  any  attempt  made  to  prove  mala  fides,  either 
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on  the  part  of  the  cestui  que  trusty  or  the  trustee.  The  simple 
question  then  is,  whether,  upon  the  grounds  just  mentioned, 
parol  evidence  was  admissible  to  contradict  the  deed  of  trust, 
which  is  regular  on  its  face,  and  which  purports  to  have  been 
duly  acknowledged  and  admitted  to  record.  We  are  clearly 
of  opinion  that  it  was  not.  The  act  of  an  oflQcer  in  taking  an 
acknowledgment  of  a  deed  is  judicial  in  its  character,  and 
oannot  be  impeached  collaterally.  He  determines  whether 
the  person  whose  name  is  signed  to  the  deed  is  the  actual 
4;rantor,  and  also  whether  he  truly  acknowledges  the  same  as 
his  act  and  deed;  and  after  these  points  have  been  determined 
and  certified  by  him,  in  conformity  with  law,  and  the  deed 
has  been  duly  recorded,  the  proceeding  has  all  the  force  and 
conclusiveness  of  a  judgment  of  a  court  of  record.  The  mis- 
chievous consequences  of  a  different  doctrine  can  hardly  be 
overstated,  inasmuch  as  it  would  render  titles  to  real  estate 
utterly  insecure,  and  liable  at  any  moment,  and  at  any  dis- 
tance of  time  afterwards,  to  be  questioned  and  overthrown  by 
parol  evidence  in  a  collateral  proceeding. 

The  question  is  not  an  open  one  in  this  court.     In  Carper 
V.  McDowell,  5  Gratt.  212,  it  was  said  by  Judge  Baldwin,  in 
delivering  the  opinion  of  the  court,  that  "  it  may  be  laid  down 
without  qualification  that  the  registration  of  a  deed  regular 
upon  its  face  cannot  be  contradicted  by  evidence  in  any  col- 
lateral controversy.    Thus  in  an  action  of  ejectment  for  the  re- 
covery of  land,  if  the  title  turns  upon  the  due  registration  of 
a  deed,  the  registry  itself  is  the  only  legitimate  evidence  upon 
the  question,  and  parol  evidence  is  inadmissible  to  prove  that 
it  was  not  duly  proved  or  acknowledged  and  admitted  to 
record,  even  though  the  registration  was  fraudulently  pro-  ' 
cured."     And  in  the  same  case  it  was  said  that,  not  only  is  a 
proceeding  to  register  a  deed  which  is  regular  on  its  face  not 
impeachable  collaterally  by  any  evidence  whatever,  but  that 
it  cannot  be  impeached  even  directly,  except  in  a  court  of, 
equity,  and  not  even  there  except  upon  the  ground  of  fraud  S 
or  upon  some  other  ground  which  reaches  the  conscience  of  i 
the  party.  | 

The  same  principle  was  asserted  in  HarHns  v.  Forsyth,  11  « 
Ijeigh,  294,  in  which  case  it  was  decided  that  a  certificate  of 
two  justices  of  the  peace  of  the  privy  examination  of  a  married  . 
woman  could  not  be  contradicted  by  parol  evidence,  there  be- 1 
ing  no  allegation  of  fraud.  The  privy  examination  of  a  mar-  ? 
ried  woman,  it  was  said,  is,  in  Virginia,  a  substitute  for  thej, 
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ancient  common-law  proceeding  by  fine  in  a  court  of  record, 
which  derived  its  name  from  putting  an  end,  not  only  to  the 
suit,  but  to  all  controversies  concerning  the  same  subject-mat- 
ter, and  could  be  relieved  against  only  for  fraud  in  the  court 
of  chancery.  See  also  Hitz  v.  Jenks,  123  U.  S.  297;  Davis  v. 
Beazley,  75  Va.  491;  First  National  Bank  v.  Paul,  75  Id.  594; 
40  Am.  Rep.  740. 

In  the  light  of  these  principles,  it  is  very  clear  that  the  judg- 
ment complained  of  must  be  afQrmed. 


AoKXOWLBBOMENTS.  —  The  acknowledgment  of  a  deed  is  a  judicial  act, 
and  the  certificate  thereof,  in  absence  of  fraud,  is  conclusive  of  the  facts  therein 
stated:  Cover  v.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  522,  and  note 
559.  A  certificate  of  the  acknowledgment  of  a  deed  by  a  married  woman 
fiiay  be  impeached  by  proving  that  she  never  appeared  before  the  officer  at 
all,  and  therefore  could  not  have  acknowledged  the  deed  to  him,  and  this  is 
true,  even  against  an  innocent  purchaser;  but  if  she  did  appear  before  the  offi- 
cer for  the  purpose  of  making  the  acknowledgment,  and  attempted  to  do  as 
the  law  requires  in  such  cases,  tho  certificate  is  conclusive  of  the  facts  therein 
fltated,  as  to  innocent  purchasers  at  least:  Pickens  v.  Knisely,  20  W.  Va.  1;  6 
Am.  St.  Rep.  622,  and  note  643.  In  the  absence  of  fraud,  the  certificate  of  a 
notary  public  aa  to  the  acknowledgment  of  a  deed  is  conclusive  of  all  tb« 
facts  therein  stated:  Burson  v.  Andes,  83  Va.  445. 


Crump  v.  Commonwealth. 

[84  VIBGINIA,  927.] 

CoirapiRAOT  OR  Combination  to  Injtjre  Oitb  in  his  Trasb  oe  Oooupa- 
TION  is  indictable. 

A  Combination  is  a  Conspiracy  in  Law,  when  the  act  to  be  done  has  a 
necessary  tendency  to  prejudice  the  public  or  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of  the  confederates,  and  giving 
e£fect  to  the  purpose  of  the  latter,  whether  of  extortion  or  mischief. 

Conspiracy.  —  Purpose  Scfficient  to  Sustain  Indictment  for  conspir- 
acy may  be  some  object  of  the  confederates  which  it  would  be  un- 
lawful for  them  to  attain  singly,  or  which,  if  lawful  singly,  it  would 
be  dangerous  to  the  public  to  permit  to  be  attained  by  a  combination  of 
individuals. 

CJoNSPiRAOY  —  Boycotting.  — If  two  or  more  persons  conspire  by  their  in- 
timidations or  molestation  to  deter  or  influence  another  in  the  way  he 
should  employ  his  industry,  his  talents,  or  his  capital,  they  are  guilty 
of  a  criminal  offense. 

Boycotting.  —  An  Instruction" Given  on  a  Trial  of  Persons  Indictkd 
FOR  Conspiracy,  that  if  the  defendant  entered  into  an  agreement  with 
one  or  more  of  his  co-defendants  whereby  they  undertook  to  coerce  a 
business  firm  to  discharge  from  their  employment,  against  their  will, 
certain  persons  then  in  their  employment,  and  to  take  into  their  employ- 
ment certain  other  persons  that  said  firm  did  not  wish  to  take  in  their 
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employment,  then  that  said  agreement  was  unlawful;  and  if  the  jury  be- 
lieved further  that,  to  carry  out  said  agreement,  the  defendant  threatened 
any  of  the  customers  of  said  firm  that  the  persons  making  said  agree- 
ment would  injure  the  business  of  such  customers,  and  make  them 
afraid  to  continue  their  patronage,  then  they  should  find  the  defendant 
guilty,  —  is  not  erroneous. 
BorcxymNG.  —  A  Conviction  for  BoYComNa  is  Sustained  by  thk  Evi- 
dence, when  it  appears  from  such  evidence  that  the  defendant  and  other 
members  of  a  tsrpographical  union  conspired  to  compel  a  firm  of  printers 
to  make  their  office  a  "union  office,"  and  to  compel  them  not  to  employ 
any  printer  not  belonging  to  such  union,  and  that  upon  the  refusal  of  such 
firm,  the  defendant  and  others  conspired  and  determined  to  boycott  the 
firm,  and  send  circulars  to  many  of  its  customers  notifying  them  that  such 
finn  was  boycotted,  and  notifying  such  customers  that  the  names  of  all 
persona  who  should  continue  to  patronize  the  firm  would  be  published  in 
a  black-list,  and  that  the  persons  whose  names  were  so  published  would 
in  turn  be  boycotted  until  they  agreed  to  withdraw  their  patronage  from 
Buch  firm  of  printers. 

Indictment  for  a  criminal  conspiracy  to  boycott  the  firm 
of  Baughman  Brothers.  Verdict  of  guilty.  The  defendant 
Asked  for  the  following  instructions,  which  were  refused:  "  1. 
The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence, that  the  Typographical  Union,  No.  90,  was,  at  the  time 
of  the  alleged  conspiracy,  and  had  been  for  eighteen  or  twenty 
years  previous,  an  association  of  printers  formed  for  the  pur- 
poses set  forth  in  the  preamble  of  their  constitution,  and  that 
they  authorized  the  defendants.  Crump,  Wilde,  and  Shelton, 
to  try  to  get  the  printing-offices  in  the  city  to  agree  to  employ 
only  persons  who  were  then  or  should  afterwards  become 
members  of  said  union,  and  in  case  of  failing  to  get  any  one 
of  said  offices  to  so  agree,  to  notify  said  office  that  the  said 
union  would  thereafter  refuse  to  deal  with  said  office,  and 
would  try  to  persuade  their  friends  to  so  refuse  also,  and  to 
refuse  to  deal  with  any  one  who  should  continue  to  deal  there- 
after with  said  office,  and  that  the  said  Wilde,  Shelton,  and 
Crump  attempted  to  persuade  Baughman  Brothers  to  so 
agree,  but  were  refused  by  said  Baughman  Brothers,  and 
afterwards  notified  their  friends  of  such  refusal  and  the  pa- 
trons of  said  Baughman  Brothers  that  the  said  union  would 
not  hereafter,  until  the  trouble  with  said  Baughman  Brothers 
was  settled,  deal  with  said  Baughman  Brothers,  or  any  person 
dealing  with  them,  and  would  try  to  get  all  their  friends  to 
act  likewise,  and  in  said  endeavor  used  no  force,  violence, 
threat,  or  personal  intimidation  against  either  Baughman 
Brothers  or  their  patrons,  then  they  must  find  the  prisoner 
not  guilty.    2.  A  person  has  a  right  to  notify  the  public  or 
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any  number  of  persons  of  his  intention  to  do  a  thing,  if  he  ha» 
a  lawful  right  to  do  the  thing  itself.  Two  or  more  persons  have^ 
a  right  to  notify  the  public  that  they  have  agreed  to  do  a  certaiik 
thing,  if  they  have  the  right  to  agree  to  do  the  thing  itself.  3. 
A  person  has  the  right  to  notify  the  public  that  he  will  not  deal 
with  a  certain  person,  or  any  other  person  dealing  with  that 
person,  unless  the  reason  given  be  slander  or  libel.  Two  or 
more  persons  have  the  right  to  agree  to  notify  the  public  that 
they  will  not  deal  with  a  certain  person,  or  any  other  person 
dealing  with  that  person,  unless  the  reason  given  be  slander 
or  libel.  4.  In  law,  a  threat  is  a  declaration  of  an  intention* 
or  determination  to  injure  another  by  the  commission  of  some- 
unlawful  act,  and  an  intimidation  is  the  act  of  making  one 
timid  or  fearful  of  such  declaration.  But  the  announcement 
of  an  intention  by  several  persons  to  do  a  thing  which  they 
have  the  right  to  do,  either  singly  or  together,  cannot  be  a 
threat  or  an  intimidation.  And  if  the  jury  believe  that  the 
alleged  conspirators  confined  themselves  to  merely  announ- 
cing to  the  patrons  of  Baughman  Brothers  that  they  had 
stopped  dealing  with  that  firm,  and  would  not  deal  with  the 
patrons  of  said  firm,  and  would  get  their  friends  to  agree  with 
them  in  their  course,  then  the  jury  must  find  the  prisoner  not 
guilty.  5.  If  the  jury  believe,  from  the  evidence,  that  the 
object  of  the  alleged  conspirators  was  to  benefit  and  protect 
themselves  in  the  pursuit  of  their  calling  or  craft,  and  was  not 
to  injure  Baughman  Brothers,  although  such  might  be  the 
result,  and  that  they  confined  themselves  to  notifying  the 
public  that  they  would  not  deal  with  Baughman  Brothers,  or 
any  one  thereafter  patronizing  that  firm,  and  would  attempt 
to  get  their  friends  to  assist  them  in  that  course,  then  the 
prisoner  was  not  a  party  to  an  unlawful  conspiracy,  and  he 
must  be  found  not  guilty." 

Meredith  and  Cocke,  for  the  plaintiff  in  error. 

R.  A.  Ayers,  attorney-general,  for  the  commonwealth. 

Fadntleboy,  J.  The  plaintiff  in  error,  W.  F.  Crump,  was^ 
on  the  twenty-eighth  day  of  September,  1886,  indicted  for  a 
criminal  conspiracy,  by  a  grand  jury  impaneled  in  the  huBt< 
ings  court  of  the  city  of  Richmond.  The  indictment  was 
against  the  said  Crump  and  others,  —  his  co-conspirators,  — 
and  it  contained  two  counts.  A  general  demurrer  was  filed 
to  the  indictment  and  to  each  count  thereof,  which  was  sus- 
tained as  to  the  second  count;  but  was  overruled  as  to  the 
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first  count,  which  charges  that  "  there  is,  and  for  more  than 
twelve  months  last  past  there  has  been,  in  the  city  of  Rich- 
mond, a  certain  trades  union  or  association,  called  and  known 
as  Richmond  Typographical  Union,  No.  90;  that  there  is  in 
said  city,  and  has  been  for  more  that  twelve  months  last  past, 
a  mercantile  firm  or  partnership  composed  of  G.  H.  Baughman, 
E.  A.  Baughman,  and  C.  C.  Baughman,  who  do  business  under 
the  firm  name  and  style  of  Baughman  Brothers,  as  printers 
and  stationers;  that  there  is  in  the  said  city,  and  has  been  for 
more  than  twelve  months  last  past,  another  trades  union  or 
labor  association,  called  the  Knights  of  Labor;  that  the  said 
partnership  of  Baughman  Brothers  have  a  lawful  right  to  fol- 
low and  pursue  their  said  business  as  printers  and  stationers, 
without  being  molested  or  interfered  with  by  any  one,  so  long 
as  they  peaceably  pursue  the  same  according  to  the  laws  of 
the  land;  that  the  trades  union  or  association  called  Rich- 
mond Typographical  Union,  No.  90,  is  composed  of  about  one 
hundred  members,  most  of  whom  are  to  the  grand  jurors  un- 
known ;    that  the   said   trades    union  or  labor    association 
called  the  Knights  of  Labor  is  composed  of  several  thousand 
members,  most  of  whom  are  to  the  grand  jurors  unknown; 
that  Joseph  M.  Shelton,  G.  Waddy  Wilde,  and  W.  F.  Crump 
are  members  of  said  trades  union  or  association  called  Rich- 
mond Typographical  Union,  No.  90,  and  W.  H.  Mullen,  James 
A.  Healy,  J.  M.  Lewis,  Perry  Jones,  and  J.  H.  Schonberger 
are  members  of  said  trades  union  or  labor  association  called 
Knights  of  Labor;   that  within  twelve  months  last  past,  to 
wit,  on  the  fourth  day  of  February,  1886,  and  on  many  days 
thereafter,  the  said  G.  Waddy  Wilde,  Joseph  M.  Shelton,  and 
W.  F.  Crump,  together  with  all  the  other  members  of  said 
trades  union  or  association  called  Richmond  Typographical 
UnioH,  No.  90,  and  W.  H.  Mullen,  James  A.  Healy,  J.  M. 
Lewis,  Perry  Jones,  and  J.  H.  Schonberger,  together  with  all 
the  other  members  of  the  said  trades  union  or  labor  associa- 
tion called  the  Knights  of  Labor,  who  are  to  the  grand  jurors 
unknown,  with  force  and  arms,  at  the  said  city,  and  within 
the  jurisdiction  of  the  said  hustings  court,  well  knowing  the 
facts  hereinbefore  averred,  did  unlawfully,  maliciously,  wick- 
edly, and  corruptly,  knowingly,  and  intentionally,  combine, 
conspire,  and  confederate  together  to  injure,  ruin,  break  up, 
and  destroy  the  said  G.  H.  Baughman,  E.  A.  Baughman,  and 
C.  C.  Baughman,  trading  as  Baughman  Brothers,  in  their  said 
business  as  printers  and  stationers  as  aforesaid,  by  unlawfully, 
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wickedly,  maliciously,  and  corruptly,  knowingly  and  inten- 
tionally, making  threats  to  a  great  number  of  persons,  to  wit: 
To  H.  J.  Myers,  a  member  of  a  mercantile  firm  in  said  city, 
trading  as  Slater,  Myers,  &  Co.,  which  firm  is  composed  of 
William  L.  Slater,  Herman  J.  Myers,  and  John  G.  Wade;  to 
William  F.  Seymore,  a  member  of  a  mercantile  firm  in  said 
city,  treding  as  J.  H.  GriflBth  &  Co.,  which  firm  is  composed 
of  J.  H.  GriflSth  and  William  F.  Seymore;  to  Luke  Harvey,  a 
member  of  a  mercantile  firm  in  said  city,  trading  as  Ellison 
and  Harvey,  which  firm  is  composed  of  William  Ellison,  Luke 
Harvey,  and  Frederick  L.  Swift;  to  G.  A.  Lathrop,  a  member 
of  a  mercantile  firm  in  said  city,  trading  as  G.  A.  Lathrop  & 
Co.,  which  firm  is  composed  of  the  said  G.  A.  Lathrop;  and  to 
many  other  persons  to  the  grand  jurors  unknown,  all  of 
whom  had  theretofore  been  regular  customers  of  the  said  firm 
of  Baughman  Brothers, — that  if  they,  the  said  H.  J.  Myers, 
W.  F.  Seymore,  Luke  Harvey,  G.  A.  Lathrop,  or  their  said  mer- 
cantile firms  as  above  named,  or  other  persons  to  the  grand 
jurors  unknown,  thereafter  bought  anything  from  the  said 
firm  of  Baughman  Brothers,  or  employed  them,  the  said 
Baughman  Brothers,  in  their  said  business  as  printers,  they, 
the  said  Wilde,  Shelton,  Crump,  and  all  the  members  of  the 
said  trades  union  or  association  called  Richmond  Typo- 
graphical Union,  No.  90,  and  they,  the  said  Mullen,  Jones, 
Lewis,  Healy,  and  Schonberger,  and  all  the  other  members  of 
the  said  trades  union  or  labor  association  called  the  Knights 
of  Labor,  would  do  all  in  their  power  to  break  up  and  destroy 
the  business  of  the  said  H.  J.  Myers,  W.  F.  Seymore,  Luke 
Harvey,  G.  A.  Lathrop,  and  their  said  mercantile  firms  aa 
above  named,  and  many  other  persons  to  the  grand  jurors  un- 
known, who  had  theretofore  been  customers  of  the  said  Baugh- 
man Brothers,  and  by  and  through  said  threats,  they,  the  said 
Crump,  Wilde,  Shelton,  Mullen,  Lewis,  Healy,  Jones,  and 
Schonberger,  and  all  the  other  members  of  the  said  trades 
union  or  association  called  Richmond  Typographical  Union, 
No.  90,  and  all  the  other  members  of  the  said  trades  union  or 
labor  association  called  the  Knights  of  Labor,  did,  then  and 
there,  by  reason  of  said  threats,  drive  ofi",  hinder,  deter,  and 
prevent  the  said  H.  J.  Myers,  W.  F.  Seymore,  Luke  Harvey, 
G.  A.  Lathrop,  and  their  said  mercantile  firms  as  above 
named,  and  many  other  persons  to  the  grand  jurors  unknown, 
who  had  theretofore  been  customers  of  the  said  Baughman 
Brothers,  from  buying  anything  from,  or  from  dealing  with  in 
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any  way,  or  from  employing  as  printers,  the  said  firm  or  part- 
nership of  G.  H.  Baughman,  E.  A.  Baughman,  and  C.  C, 
Baughman,  doing  business  as  Baughman  Brothers  as  afore- 
said; and  they  did,  then  and  there,  by  their  said  unlawful, 
malicious,  wicked,  and  corrupt  threats,  and  by  their  said  un- 
lawful acts  as  hereinbefore  set  forth,  do  a  serious  injury  to  the 
business  of  the  said  Baughman  Brothers,  against  the  peace  and 
dignity  of  the  commonwealth  of  Virginia." 

The  defendant,  W.  F.  Crump,  thereupon  pleaded  not  guilty, 
and  electing  to  be  tried  separately,  he  was  so  tried;  and  the 
jury,  on  the  thirteenth  day  of  May,  1887,  found  him  guilty  by 
their  verdict,  and  fined  him  five  dollars,  which  verdict  the 
court,  upon  motion  of  the  defendant,  refused  to  set  aside  and 
grant  a  new  trial,  but  approved  the  said  verdict,  and  entered 
up  the  judgment  here  complained  of. 

Upon  the  trial,  the  defendant  excepted  to  the  rulings  of  the 
court  giving  the  instruction  asked  for  by  the  commonwealth, 
and  refusing  to  give  the  instructions  asked  for  by  him;  and 
he  also  excepted  to  the  overruling  by  the  court  of  his  motion 
to  set  aside  the  verdict  and  grant  to  him  a  new  trial. 

The  first  error  assigned  is  the  action  of  the  court  in  over- 
ruling the  demurrer  to  the  first  count  of  the  indictment.  It  is 
objected  that  the  indictment  does  not  charge  a  conspiracy  to 
do  any  unlawful  act,  and  does  not  particularly  state  the  means 
to  be  used  by  the  conspirators  to  break  up  and  destroy  the 
business  of  Baughman  Brothers,  and  show  that  the  means  to 
be  used  were  unlawful.  The  objection  cannot  be  sustained, — ■ 
it  is  wholly  groundless  and  gratuitous,  as  is  plainly  manifest 
by  the  first  count  in  the  indictment  (which  we  have  purposely 
set  out  in  full),  to  which  the  defendant  pleaded,  and  upon 
which  the  issue  was  made  up  and  tried,  and  under  which  the 
defendant  was  found  guilty.  It  charges,  directly,  that  the  de- 
fendant and  others  "did  unlawfully  and  maliciously,  wickedly 
and  corruptly,  knowingly  and  intentionally,  combine,  conspire, 
and  confederate  together  to  injure,  ruin,  break  up,  and  destroy 
Baughman  Brothers  in  their  business  as  printers  and  sta- 
tioners"; and  that  they  did  this  by  unlawfully,  wickedly, 
maliciously,  knowingly,  intentionally,  and  corruptly  making 
threats  to  a  great  number  of  persons  mentioned,  and  others 
unknown  to  the  grand  jurors,  all  of  whom  had  been,  and  were 
at  the  time,  regular  customers  and  patrons  of  the  said  Baugh- 
man Brothers;  and  that  they  did,  then  and  there,  by  their 
Baid  uolawful,  malicious,  wicked,  and  corrupt  threats,  and  by 
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their  said  unlawful  acts,  as  hereinbefore  set  forth,  do  a  serious 
injury  to  the  business  of  the  said  Baughman  Brothers,  and  a 
still  greater  injury  to  the  peace,  dignity,  and  good  name  of  the 
commonwealth  of  Virginia, — to  the  evil  example  of  all  her 
people. 

This  specially  and  exactly  charges  a  criminal  conspiracy, 
unprovoked,  wanton,  and  unlawful,  both  as  to  the  end  aimed 
at  and  the  means  used  to  accomplish  it.  It  charges  a  com- 
bination of  this  defendant  and  his  co-conspirators  to  ruin, 
break  up,  and  destroy  the  business  of  Baughman  Brothers, 
«nd  it  charges  the  means  used,  and  the  success  of  the  unlaw- 
ful endeavor  operated  upon  the  peaceful  and  honest  industries 
of  the  customers  and  patrons  of  Baughman  Brothers. 

A  conspiracy  or  combination  to  injure  a  person  in  his  trade 
or  occupation  is  indictable.  In  the  case  pf  Rex  v.  Ecclea,  1 
Leach,  274,  several  persons  were  indicted  for  conspiring  to 
impoverish  a  tailor,  and  to  prevent  him,  by  indirect  means, 
from  carrying  on  his  trade.  They  were  convicted,  and  upon 
a  motion  in  arrest  of  judgment,  it  was  objected  (as  in  this 
case)  that  the  indictment  ought  to  have  stated  the  acts  that 
were  committed  to  impoverish  the  tailor  and  prevent  him 
from  carrying  on  his  trade,  in  order  that  the  defendants  might 
thereby  have  had  notice  of  the  particular  charges  they  were 
called  upon  to  answer.  But  Lord  Mansfield,  without  hearing 
the  prosecution,  said:  *'The  conspiracy  and  object  of  it  are 
both  stated  in  the  indictment,  but  it  is  contended  that  the 
means  by  which  the  intended  mischief  was  affected  ought  also 
to  have  been  particularly  set  forth,  as  in  the  case  of  Rex  v. 
Sterling;  but  this  is  certainly  not  necessary,  for  the  offense 
does  not  consist  in  doing  the  acts  by  which  the  mischief  is 
effected,  for  they  may  be  perfectly  indifferent,  but  in  conspir- 
ing with  a  view  to  effect  the  intended  mischief  by  any  means. 
The  illegal  combination  is  the  gist  of  the  offense."  Buller,  J., 
said:  "The  indictment  states  'that  the  defendants,  intending 
unlawfully  and  by  indirect  means  to  impoverish  the  prose- 
cutor, unlawfully  did  conspire,'  etc.;  but  nothing  need  to  have 
been  stated  about  the  means,  for  the  means  are  matter  of  evi- 
dence to  prove  the  charge,  and  not  the  crime  itself.  The  in- 
dictment, therefore,  rather  states  too  much  than  too  little." 
This  case  was  under  consideration  in  the  recent  case  of  Mogvl 
Steamship  Co.  v.  McGregor,  Oow,  &  Co.,  15  Q.  B.  Div.  476,  de- 
cided in  1885,  when  Lord  Coleridge,  C.  J.,  said  of  the  case:' 
"  It  seems  to  both  of  us  to  be  within  the  principle  of  an  old 
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case  decided  by  Lord  Mansfield  {Rex  v.  Eccles,  1  Leach,  200, 
274,  276),  ....  and  so  far  as  I  know,  the  case  itself  is  aa 
good  law  now  as  when  Lord  Mansfield  enunciated  it,  and 
could  be  upheld  at  the  present  day.  It  seems  to  me,  also,  ta 
be  witbin  the  principle  neatly  stated  by  Tindal,  C.  J.,  in 
O'Connell  v.  The  QiLeen,  11  Clark  &  F.  234,  as  to  what  is  evi- 
dence necessary  to  make  out  conspiracy;  and  also  of  the  opin- 
ion of  Lord  Fitzgerald  in  the  case  of  Regina  v.  Parnell.  (The 
Times  of  January  25,  26,  1881.)  If  the  judgment  of  the 
learned  judge  is  correct, — and  I  do  not  mean  to  intimate 
the  slightest  doubt  as  to  its  correctness, — that  a  conspiracy  to 
do  the  thing  which  has  been  called  by  the  name  of  '  boycot- 
ting' is  unlawful,  and  an  indictable  offense,  and  if  so,  then 
a  thing  for  which  an  action  will  lie,  an  action  may  well  lie  for 

that  which  is  complained  of  here A  combination  is  a 

conspiracy  in  law,  whenever  the  act  to  be  done  has  a  necessary 
tendency  to  prejudice  the  public,  or  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of  the  confederates,  and 
giving  effect  to  the  purposes  of  the  latter,  whether  of  extortion 
or  mischief":  3  Wharton's  Crim.  Law,  6th  ed.,  sec.  2322.  In 
section  2304  of  same  writer,  it  is  said  the  unlawful  purpos© 
may  be  "  some  object  of  the  confederation  which  it  would  be 
unlawful  for  them  to  attain,  either  singly,  or  which,  if  lawful 
singly,  it  would  be  dangerous  to  the  public  to  be  attained  by 
the  combination  of  individual  means":  See  3  Greenl.  Ev.,  sec. 
90.  In  the  case  of  Regina  v.  Druitt,  10  Cox  C.  C.  592,  Baron 
Bramwell  said:  "The  liberty  of  a  man's  mind  and  will  to  say 
how  he  should  bestow  himself  and  his  means,  his  talents,  and 
his  industry  was  as  much  a  subject  of  the  law's  protection  as 
was  that  of  his  body";  and  "if  any  set  of  men  agree  among 
themselves  to  coerce  that  liberty  of  mind  and  thought  by  com- 
bination and  restraint,  they  would  be  guilty  of  a  criminal 
offense,  namely,  that  of  conspiring  against  the  liberty  of  mind 
and  freedom  of  will  of  those  towards  whom  they  conducted 
themselves.  He  was  referring  to  coercion  and  compulsion, — 
Bomething  that  was  unpleasant  and  annoying  to  the  mind 
operated  upon;  and  he  laid  it  down  as  clear  and  undoubted 
law,  that  if  two  or  more  persons  agreed  that  they  would,l)y 
such  means,  co-operate  together  against  that  liberty,  they 
would  be  guilty  of  an  indictable  offense.  The  public  had  an 
interest  in  the  way  in  which  a  person  disposes  of  his  industry 
tind  his  capital;  and  if  two  or  more  persons  conspired,  by 
threats,  intimidation,  or  molestation,  to  deter  or  influence  hira 
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in  the  way  he  should  employ  his  industry,  his  talents,  or  his 
capital,  they  would  be  guilty  of  a  criminal  oflFense.  This  was 
the  common  law  of  the  land,"  etc. 

In  the  case  of  State  v.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649,  it  was  held  to  be  an  "  indictable  conspiracy  for 
several  employees  to  combine  and  notify  their  employer  that, 
unless  he  discharges  certain  enumerated  persons,  they  will  in 
a  body  quit  his  employment."  In  his  opinion  in  that  case, 
Chief  Justice  Beasley  said:  "There  are  a  number  of  cases  in 
which  neither  the  purpose  intended  to  be  accomplished,  nor 
the  means  designed  to  be  used,  were  criminal,  which  have  been 
regarded  to  be  criminal"-;  quoting  State  v.  Norton,  23  N.  J.  L. 
44;  and  citing  Rex  v.  Lord  Gray,  3  Hargrave's  State  Trials, 
519;  Rex  v.  Sir  Francis  Delaval,  3  Burr.  1434.  He  says: 
"  These  are  all  cases,  it  will  be  noticed,  in  which  the  act  which 
formed  the  foundation  of  the  indictment  would  not  in  law 
have  constituted  a  crime,  if  such  act  had  been  done  by  an  in- 
dividual; the  combination  being  alone  the  quality  of  the  trans- 
action which  made  them  respectively  indictable The 

purpose  designed  to  be  accomplished  becomes  punitive,  as  a 
public  oflfense,  solely  from  the  fact  of  the  existence  of  a  con- 
federacy to  eflFect  such  oflfense The  doctrine  of  criminal 

conspiracy  rests  upon  the  obvious  proposition  that  the  power 
of  many  for  mischief  against  the  one  is  so  great  that  the  state 
should  protect  the  one.  Therefore  the  general  principle,  on 
which  the  crime  of  conspiracy  is  founded,  is  this:  that  the  con- 
federacy of  several  persons  to  effect  any  injurious  object  creates 
such  a  new  and  additional  power  to  cause  injury  as  requires 
criminal  restraint;  although  none  would  be  necessary  were  the 
same  thing  proposed  or  even  attempted  to  be  done  by  persons 
singly Now,  that  many  acts,  which,  if  done  by  an  in- 
dividual, are  not  indictable,  are  punished  criminally  when 
done  in  pursuance  of  a  conspiracy  among  numbers,  is  too  well 
settled  to  admit  of  controversy.  In  many  cases  an  agree- 
ment to  do  a  certain  thing  has  been  considered  as  the  sub- 
ject of  an  indictment  for  conspiracy,  though  the  same  act,  if 
done  separately  by  each  individual,  without  any  agreement 
among  themselves,  would  not  have  been  illegal":  State  v.  Row- 
ley, 12  Conn.  112,  113;  Regina  v.  Duffield,  5  Cox  C.  C.  432; 
State  V.  Crowley,  41  Wis.  271;  22  Am.  Rep.  719. 

The  next  error  assigned  is  the  action  of  the  court  in  giving 
the  instruction  asked  for  by  the  commonwealth,  as  follows: 
"  If  the  jury  believe,  from  the  evidence,  that  the  defendant 
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Crump  entered  into  an  agreement  with  one  or  more  of  the 
defendants,  whereby  they  undertook  to  coerce  the  firm  of 
Baughman  Brothers  to  discharge  from  their  employment, 
against  the  will  of  the  said  firm,  certain  persons  then  in  their 
employment,  and  to  take  into  their  employment  certain  other 
persons  that  the  said  Baughman  Brothers  did  not  wish  to  take 
into  their  employment,  then  they  are  instructed  that  said 
agreement  was  unlawful;  and  if  they  believe  further,  from  the 
evidence,  that  in  pursuance  and  to  carry  out  said  agreement, 
he,  the  defendant,  threatened  any  of  the  customers  of  the  said 
Baughman  Brothers,  they  (the  said  persons  making  said 
agreement)  would  injure  the  business  of  such  customers,  by 
intimidating  their  customers  and  making  them  afraid  to  con- 
tinue their  patronage  of  the  customers  of  the  said  Baughman 
Brothers,  then  they  must  find  the  defendant  guilty."  The 
instruction  plainly  and  correctly  expounds  the  law  against 
"unlawful  combination  and  guilty  conspiracy  to  interfere  with, 
molest,  break  up,  and  ruin  the  legitimate,  licensed  business  of 
peaceable,  useful,  industrious,  and  honest  citizens,  and  to 
accomplish  this  end  by  the  threat  and  intimidation  of  doing 
"all  in  the  power"  of  the  conspirators  to  "break  up  and 
destroy  the  business"  of  all  the  existing  or  future  customers 
of  Baughman  Brothers,  who  should  thereafter  buy  "  anything 
from  the  said  firm  of  Baughman  Brothers,  or  employed  them, 
the  said  Baughman  Brothers,  in  their  said  business  as 
printers."  And  the  instruction,  so  far  from  being  a  mere 
declaration  of  abstract  law,  is  a  direct  and  proper  application 
of  the  law  to  the  case  put  in  the  indictment  and  made  by  the 
evidence.  It  is  next  to  impracticable  to  extend  this  opinion 
by  reciting  the  evidence  in  detail,  further  than  we  shall  do 
when  we  come  to  consider  the  error  assigned  upon  the  admis- 
fiibility  and  sufficiency  of  the  evidence  in  the  record  to  justify 
the  verdict. 

The  instructions  which  were  asked  for  by  the  defendant  and 
refused  by  the  court  were  properly  refused,  as  they  did  not 
•correctly  expound  the  law,  and  were  unwarranted  by  the  evi- 
■dence.  And,  more  than  the  defect  of  having  no  predication 
in  the  evidence,  they  utterly  and  adroitly  ignore  the  facts 
proved  of  the  evil  intent  of  the  defendant  and  his  confederates 
to  do  a  wanton,  causeless  injury  and  ruin,  to  compel  and  co- 
erce Baughman  Brothers  to  give  up  the  control  and  conduct 
of  their  own  long-established,  useful,  and  independent  busi- 
ness to  the  absolute  dictation  and  control  of  a  combination  of 
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the  defendant  and  others  styling  themselves  "  Richmond  Typo- 
graphical Union,  No.  90";  and  to  do  this  by  the  obtrusion, 
terrorism,  excommunication,  and  obloquy  of  the  "boycott" 
against  Baughman  Brothers  and  all  their  customers  in  Rich- 
mond, Lynchburg,  and  throughout  Virginia  and  North  Caro- 
lina, ad  infinitum,  till  they  force  the  conquest  and  submission 
of  all  resistance  to  their  demands  and  self-constituted  man- 
agement,— a  reign  of  terror,  which,  if  not  checked  and  pun- 
ished in  the  beginning  by  the  law,  will  speedily  and  inevitably 
run  into  violence,  anarchy,  and  mob  tyranny.  We  come  now 
to  the  main  question  involved  in  this  appeal,  whether  the  evi- 
dence set  forth  in  this  record  presents  a  conspiracy  at  common 
law.  The  determination  of  this  question  is,  indeed,  the  object 
sought,  as  we  not  only  infer  from  the  paltry  fine  of  five  dol- 
lars imposed  by  the  verdict,  but  by  the  intimation  in  argu- 
ment by  the  able  and  accomplished  counsel  for  the  defendant. 

Is  "boycotting,"  as  resorted  to  and  practiced  by  the  con- 
spirators in  this  case,  allowable  under  the  laws  of  Virginia? 

For  a  legal  definition  or  explanation  of  the  meaning  and 
practical  effect  of  the  cabalistic  word,  as  well  as  for  a  pertinent 
exposition  of  the  law  applicable  to  the  facts  of  this  case,  we  re- 
fer to  the  admirable  opinion  of  Judge  Wellford  of  the  circuit 
court  of  the  city  of  Richmond,  in  the  case  of  Baughman 
Brothers  v.  Askew,  Va.  L.  J.,  April,  No.  196,  and  also  to  the  de- 
cision of  the  supreme  court  of  Connecticut  in  the  case  of  State 
V.  Olidden,  55  Conn.  76;  3  Am.  St.  Rep.  23.  In  that  case  the 
court  says:  "  We  may  gather  some  idea  of  its  [boycotting] 
real  meaning,  however,  by  a  reference  to  the  circumstances  in 
which  the  word  originated.  Those  circumstances  are  thus 
narrated  by  Mr.  Justin  McCarthy,  an  Irish  gentleman  of 
learning  and  ability,  who  will  be  recognized  as  good  authority: 
*  Captain  Boycott  was  an  Englishman,  an  agent  of  Lord  Earne, 
and  a  farmer  of  Lough  Mark,  in  the  wild  and  beautiful  district 
of  Connemara.  In  his  capacity  as  agent  he  had  served  notice 
upon  Lord  Earne's  tenants,  and  the  tenantry  suddenly  re- 
taliated, etc.  His  life  appeared  to  be  in  danger;  he  had  to 
claim  police  protection To  prevent  civil  war,  the  au- 
thorities had  to  send  a  force  of  soldiers  and  police  to  Lough 
Mark,  and  Captain  Boycott's  harvest  was  brought  in  and  his 
potatoes  dug  by  the  armed  Ulster  laborers,  guarded  always 
by  the  little  army.'"  The  court  proceeded  to  say:  "If  this  is 
a  correct  picture,  the  thing  we  call  a  boycott  originally  signi- 
fied violence,  if  not  murder But,  even  here,  if  it  means, 
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as  some  high  in  the  confidence  of  the  trades  union  assert, 
absolute  ruin  to  the  business  of  the  person  boycotted,  un- 
less he  yields,  then  it  is  criminal."  The  essential  idea  of 
boycotting,  whether  in  Ireland  or  the  United  States,  is  a  con- 
federation, generally  secret,  of  many  persons  whose  intent  is 
to  injure  another  by  preventing  any  and  all  persons  from  do- 
ing business  with  him,  through  fear  of  incurring  the  displeas- 
ure, persecution,  and  vengeance  of  the  conspirators. 

In  the  case  of  State  v.  Donaldson,  32  N.  J.  L.  151,  90  Am. 
Dec.  649,  Chief  Justice  Beasley,  in  delivering  the  opinion  of  the 
court,  said:  "  It  appears  to  me  that  it  is  not  to  be  denied  that 
the  alleged  aim  of  this  combination  was  unlawful;  the  effort 
was  to  dictate  to  this  employer  whom  he  should  discharge 
from  his  employ.  This  was  an  unwarrantable  interference 
with  the  conduct  of  his  business,  etc.  If  the  manufacturer  can 
be  compelled  in  this  way  to  discharge  two  or  more  hands,  he 
can,  by  similar  means, be  coerced  to  retain  such  workmen  as  the 
conspirators  may  choose  to  designate.  So  his  customers  may 
be  proscribed,  and  his  business,  in  other  respects,  controlled, 
I  cannot  regard  such  a  course  of  conduct  as  lawful." 

Chief  Justice  Shaw,  in  the  case  of  Commonwealth  v.  Hunt,  4 
Met.  Ill,  38  Am.  Dec.  346,  said:  "  The  law  is  not  to  be  hood- 
winked by  colorable  pretenses;  it  looks  at  truth  and  reality 
through  whatever  disguises  it  may  assume.  It  is  said  that 
neither  threats  nor  intimidations  were  used;  but  no  man  can 
fail  to  see  that  there  may  be  threats,  and  there  may  be  intimi- 
dations, and  there  may  be  molesting,  and  there  may  be  ob- 
structing (which  the  jury  are  quite  satisfied  have  taken  place, 
from  all  the  evidence  in  the  case),  without  there  being  any  ex- 
press words  used  by  which  a  man  should  show  any  violent 

threats  towards  another,  or  any  express  intimidation An 

intention  to  create  alarm  in  the  mind  of  a  manufacturer,  and 
so  to  force  his  assent  to  an  alteration  in  the  mode  of  carrying  on 
his  business,  is  a  violation  of  law":  Regina  v.  Rowlands,  5 
Cox.  C.  C.  436,  462, 463;  Doolittle  v.  Schanbacher,  20  Cent.  L.  J. 
229. 

Upon  the  trial  of  boycotters  in  New  York,  Judge  Barrett 
said:  "The  men  who  walk  up  and  down  in  front  of  a  man's 
shop  may  be  guilty  of  intimidation,  though  they  never  raise  a 
finger  or  utter  a  word.  Their  attitude  may,  nevertheless,  be 
that  of  menace.  They  may  intimidate  by  their  numbers,  their 
pleadings,  their  methods,  their  circulars,  and  their  devices." 

It  matters  little  what  are  the  means  adopted  by  combina- 
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tions  formed  to  intimidate  employers,  or  to  coerce  other  jour- 
neymen, if  the  design  or  the  effect  of  them  is  to  interfere  with 
the  rights  or  to  control  the  free  action  of  others.  No  one  has  a 
right  to  be  hedged  in  and  protected  from  competition  in  busi- 
ness; but  he  has  a  right  to  be  free  from  wanton,  malicious, 
and  insolent  interference,  disturbance,  or  annoyance.  Every 
man  has  the  right  to  work  for  whom  he  pleases,  and  for  any 
price  he  can  obtain;  and  he  has  the  right  to  deal  with  and 
associate  with  whom  he  chooses;  or  to  let  severely  alone,  ar- 
bitrarily and  contemptuously,  if  he  will,  anybody  and  every- 
body upon  earth.  But  this  freedom  of  uncontrolled  and 
unchallenged  self-will  does  not  give  or  imply  a  right,  either 
by  himself  or  in  combination  with  others,  to  disturb,  injure, 
or  obstruct  another,  either  directly  or  indirectly,  in  his  lawful 
business  or  occupation,  or  in  his  peace  and  security  of  life.. 
Every  attempt  by  force,  threat,  or  intimidation  to  deter  or 
control  an  employer  in  the  determination  of  whom  he  will  em- 
ploy, or  what  wages  he  will  pay,  is  an  act  of  wrong  and  op- 
pression; and  any  and  every  combination  for  such  a  purpose 
is  an  unlawful  conspiracy.  The  law  will  protect  the  victim, 
and  punish  the  movers  of  any  such  combination.  In  law,  the 
offense  is  the  combination  for  the  purpose,  and  no  overt  act  is 
necessary  to  constitute  it:  State  v.  Wilson,  30  Conn.  507;  State 
v.  Donaldson,  supra;  Walker  v.  Cronin,  107  Mass.  564;  Carew 
V.  Rutherford,  106  Id.  10-15;  8  Am.  Rep.  287;  Master  Steve- 
dores'  Association  v.  Walsh,  2  Daly,  12;  Walsby  v.  Auley,  3 
L.  T.,  N.  S.,  666;  Regina  v.  Duffield,  5  Cox  C.  C.  432;  ParTcer 
V.  Griswold,  17  Conn.  302;  43  Am.  Dec.  739;  Springhead 
Spinning  Co.  v.  Riley,  L.  R.  6  Eq.  Cas.  551;  Gilbert  v.  MicUe^ 
4  Sand.  Ch.  357. 

A  wanton,  unprovoked  interference  by  a  combination  of 
many  with  the  business  of  another,  for  the  purpose  of  con- 
straining that  other  to  discharge  faithful  and  long-tried  ser- 
vants, or  to  employ  whom  he  does  not  wish  or  will  to  employ 
(an  interference  intended  to  produce,  and  likely  to  produce, 
annoyance  and  loss  to  that  business)  will  be  restrained  and 
punished  by  the  criminal  law  as  oppressive  to  the  individual, 
injurious  to  the  prosperity  of  the  community,  and  subversive 
of  the  peace  and  good  order  of  society. 

The  recent  caso  of  State  v.  Glidden,  already  referred  to,  de- 
cided by  the  supreme  court  of  Connecticut,  is  both  in  princi- 
ple and  features  identical  with  the  case  under  review.  The 
Carrington  Publishing  company  had  in  their  employ  a  num- 
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ber  of  printers  known  as  "non-union  men,"  or  "rats."  The 
Typographical  Union,  the  Knights  of  Labor,  the  Trades' 
Council,  the  Cigar-makers'  Union,  and  other  aflSliated  secret 
organizations,  waited  upon  the  company  and  demanded  that 
their  office  be  made  a  "union  office"  within  twenty-four  hours. 
Upon  the  refusal  of  the  company  to  make  their  office  a  "union 
office,"  a  boycott  was  instituted  against  them,  which,  though 
not  openly  published  as  in  this  case,  was  fully  proved.  The 
court  in  its  opinion  said:  "If  the  defendants  have  the  right 
which  they  claim,  then  all  business  enterprises  are  alike  sub- 
ject to  their  dictation.  No  one  is  safe  in  engaging  in  business, 
for  no  one  knows  whether  his  business  affairs  are  to  be  di- 
rected by  intelligence  or  ignorance,  — whether  law  and  justice 
will  protect  the  business,  or  brute  force,  regardless  of  law,  will 
control  it;  for  it  must  be  remembered  that  the  exercise  of  the 
power,  if  conceded,  will  by  no  means  be  confined  to  the  matter 
of  employing  help.  Upon  the  same  principle,  and  for  the  same 
reasons,  the  right  to  determine  what  business  others  shall  en- 
gage in,  when  and  where  it  shall  be  carried  on,  etc.,  will  be 
demanded,  and  must  be  conceded.  The  principle,  if  it  once 
obtains  a  foothold,  is  aggressive,  and  is  not  easily  checked. 
It  thrives  on  what  it  feeds  on,  and  is  insatiate  in  its  demands. 
More  requires  more.  If  a  large  body  of  irresponsible  men 
demand  and  receive  power  outside  of  law,  over  and  above  law, 
it  is  not  to  be  expected  that  they  will  be  satisfied  with  a 
moderate  and  reasonable  use  of  it.  All  history  proves  that 
abuses  and  excesses  are  inevitable.  The  exercise  of  irrespon- 
€ible  power  by  men,  like  the  taste  of  human  blood  by  tigers, 

creates  an  unappeasable  appetite  for  more Confidence  is 

the  corner-stone  of  all  business,  —  confidence  that  the  govern- 
ment, through  its  courts,  will  be  able  to  protect  their  rights; 
but  if  their  rights  [of  business  men]  are  such  only  as  a  secret, 
irresponsible  organization  is  willing  to  give,  where  is  that 
confidence  which  is  essential  to  the  prosperity  of  the  country? 
....  The  end  would  be  anarchy,  pure  and  simple,  and  the 
fiubversion,  not  only  of  all  business,  but  also  of  law  and  the 
government  itself.  They  [defendants]  had  a  right  to  request 
the  Carrington  Publishing  Company  to  discharge  its  workmen 
and  employ  themselves,  and  to  use  all  proper  argument  in 
fiupport  of  their  request,  but  they  had  no  right  to  say,  'You 
flhall  do  this,  or  we  will  ruin  your  business.'  Much  less  had 
they  a  right  to  ruin  its  business.  The  fact  that  it  is  designed 
«8  a  means  to  an  end,  and  that  end  in  itself  considered  la 
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a  lawful  one,  does  not  divest  the  transaction  of  its  criminal^ 
ity." 

The  defendant  lays  great  stress  upon  the  case  of  Common^ 
wealth  V.  Hunt,  4  Met.  Ill,  38  Am.  Dec.  346,  as  authority  to 
sustain  the  legality  of  boycotting;  but  there  is  an  obvious  dis- 
tinction between  that  case  and  that  of  this  defendant.  That 
was  a  club  or  combination  of  journeymen  boot-makers  simply 
to  better  their  own  condition,  and  it  had  no  aim  or  means  of 
aggression  upon  the  business  or  rights  of  others;  they  simply 
had  regulations  for  themselves,  and  did  not  combine  or  operate 
for  a  result  mischievous,  meddlesome,  and  oppressive  towards 
others.  But,  even  in  that  case,  the  court,  after  supposing  the 
case  of  a  combination  for  the  ultimate  and  laudable  object  of 
reducing,  by  mere  competition,  the  price  of  bread  to  them- 
selves and  their  neighbors,  said:  "The  legality  of  such  an 
association  will,  therefore,  depend  upon  the  means  to  be  used 
for  its  accomplishment.  If  it  is  to  be  carried  into  effect  by 
fair  and  honorable  means,  it  is,  to  say  the  least,  innocent;  if 
by  falsehood  or  force,  it  may  be  stamped  with  the  character  of 
conspiracy."  Force  may  be  operated  either  physically  or 
mechanically;  or  it  may  be  coercion  by  fear,  threat,  or  inti- 
mation of  loss,  injury,  obliquy,  or  suffering. 

The  evidence  in  this  case  shows  that  while  Baughman 
Brothers  were  engaged  in  their  lawful  business  as  stationers 
and  printers,  the  plaintiff  in  error  and  the  other  members  of 
the  Richmond  Typographical  Union,  No.  90,  conspired  to 
compel  Baughman  Brothers  to  make  their  office  a  "union 
office,"  and  to  compel  them  not  to  employ  any  printer  wha 
did  not  belong  to  the  said  union;  that  upon  the  refusal  of 
Baughman  Brothers  to  make  their  office  (or  business)  a 
"  union  office,"  the  plaintiff  in  error  and  others  composing  th© 
said  Richmond  Typographical  Union,  No.  90,  conspired  and 
determined  to  boycott  the  said  firm  of  Baughman  Brothers,  &» 
they  had  threatened  to  do,  and  sent  circulars  to  a  great  many 
of  the  customers  of  the  said  firm  informing  them  that  they 
had,  "  with  the  aid  of  the  Knights  of  Labor  and  all  the  trades 
organizations  in  this  city  [Richmond],  boycotted  the  estab- 
lishment of  Messrs.  Baughman  Brothers,"  and  formally 
notifying  the  said  customers  that  the  names  of  all  persons 
who  should  persist  in  trading,  patronizing,  or  dealing  with 
Baughman  Brothers,  after  being  notified  of  the  boycott,  would 
be  published  weekly  in  the  Labor  Herald  as  a  "  black-list," 
who,  in  their  turn,  would  be  boycotted  until  they  agreed  ta 


'910  Crump  v.  Commonwealth.  [Virginia, 

withdraw  their  patronage  from  Baughman  Brothers;  and, 
accordingly,  the  employees  of  Baughman  Brothers  were  mer- 
cilessly hounded  by  publication  after  publication,  for  months, 
in  the  Labor  Herald  (which  was  the  boasted  engine  of  the 
boycotting  conspirators),  whereby  it  was  attempted  to  excite 
public  feeling  against  them,  and  prevent  them  from  obtaining 
«ven  board  and  shelter;  and  the  names  of  the  customers  and 
patrons  of  the  said  firm  were  published  in  the  said  sheet  under 
the  standing  head  of  "  black-list." 

The  length  of  this  opinion  will  preclude  the  mention  of  even 
■a  tithe  of  these  incendiary  publications  week  after  week  for 
months;  but  not  only  Baughman  Brothers  and  their  em- 
ployees and  their  customers,  but  the  hotels,  boarding-houses, 
public  schools,  railroads,  and  steamboats  conducting  the  busi- 
ness travel  and  transportation  of  the  city  were  listed  and 
published  under  the  obloquy  and  denunciation  of  the  "black- 
list." One  or  two  specimens  will  suflBce:  "Boycott  Baugh- 
man Brothers  and  all  who  patronize  them,"  "Watch  out  for 
Baughman  Brothers'  'rats,'  and  find  out  where  they  board. 
It  is  dangerous  for  honest  men  to  board  in  the  same  house  with 
these  creatures.  They  are  so  mean  that  the  air  becomes  con- 
taminated in  which  they  breathe."  "Boycott  Baughman 
Brothers  every  day  in  the  week."  "Boycott  Baughman 
Brothers,  because  they  are  enemies  of  honest  labor,"  "  Boy- 
cott Baughman  Brothers'  customers  wherever  you  find  them." 
^'The  Lynchburg  boys  will  begin  to  play  their  hand  on  Messrs. 
Baughman's  boycotted  goods  in  a  short  time.  The  battle  will 
not  be  fought  in  Richmond  only,  but  in  all  Virginia  and  North 
Carolina  will  be  raised  the  cry,  'Away  with  the  goods  of  this 
tyrannical  firm.' "  "  Let  our  friends  remember  it  is  the 
patronage  of  the  Chesapeake  and  Ohio,  Richmond,  Fredericks- 
burg, and  Potomac,  Richmond  and  Danville,  and  Richmond 
and  Alleghany  railroads  that  is  keeping  Baughman  Brothers 
op."  "We  are  sorry  to  see  the  Exchange  Hotel  on  the  black- 
list. There  will  be  two  thousand  strangers  in  this  city  in 
October,  none  of  whom  will  patronize  a  hotel  or  boarding- 
house  whose  name  appears  on  that  list."  "The  boycott  on 
Baughman  Brothers  is  working  so  good  that  a  man  cannot 
buy  a  single  bristol-board  from  the  'rat'  firm  without  having 
bis  name  put  upon  the  black-list."  "The  old  'rat'  establish- 
ment is  about  to  cave  in.  Let  it  fall  with  a  crash  that  will  be 
a  warning  to  all  enemies  of  labor  in  the  future." 

It  was  proved  that  the  conspirators  declared  their  set  pur- 
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pose  and  persistent  effort  to  "crush"  Baughman  Brothers; 
that  the  minions  of  the  boycott  committee  dogged  the  firm  in 
all  their  transactions,  followed  their  delivery  wagon,  secured 
the  names  of  their  patrons,  and  used  every  means  short  of 
actual  physical  force  to  compel  them  to  cease  dealing  with 
Baughman  Brothers,  thereby  causing  them  to  lose  from  one 
hundred  and  fifty  to  two  hundred  customers,  and  ten  thousand 
dollars  of  net  profit.  The  acts  alleged  and  proved  in  this 
case  are  unlawful,  and  incompatible  with  the  prosperity,  peace, 
and  civilization  of  the  country;  and  if  they  can  be  perpetrated 
with  impunity  by  combinations  of  irresponsible  cabals  or 
cliquee,  there  will  be  the  end  of  government,  and  of  society 
itself.  Freedom,  individual  and  associated,  is  the  boon 
and  the  boasted  policy  and  peculium  of  our  country;  but  it  is 
liberty  regulated  by  law;  and  the  motto  of  the  law  is,  Sic 
titer e  tuq  ut  alienum  non  Isedaa. 

The  plaintiff  in  error  was  properly  convicted;  and  the  judg- 
ment of  the  hustings  court  complained  of  is  aflBrmed. 


CoNSPiRAOT,  Definition  of,  and  What  Acts  CoNSTmrrK:  See  PhilUpt 
T.  State,  26  Tex.  App.  228;  8  Am.  St.  Rep.  471,  and  note  477;  State  v.  Olid- 
den,  55  Conn.  46;  3  Am.  St.  Rep.  23,  and  note  39;  Spies  v.  People,  122  IlL  1| 
8  Am.  St.  Rep.  320,  and  note  473-492;  which  cases  embody  and  disooas  gen* 
«rally  the  law  aa  recently  adjudicated  upon  boycotting  and  conspiiaoy. 
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4FnELLAT>  Prooeedhtos,  evidencerwill  not  be  considered  nnless  the  particnlan 
wherein  it  is  insufficient  are  specified,  330. 
▼erdict  will  not  be  disturbed  unless  the  evidence  conflicts,  329. 
weight  of  conflicting  evidence  will  not  be  considered,  330. 
Assignment  for  Creditors,  preference  may  be  void  and  assignment  valid, 
739. 
when  must  comply  with  statute,  739. 

BuiLDiNOS,  action  for  injuries  suffered  from  fall  of,  40. 

Oarriers  delivering  goods  to  one  not  entitled  to  receive  them,  337. 
CoNSTmrriONAL  Law,  butter,  statutes  against  sale  of  imitations  of,  428. 
Contribution  among  sureties,  and  remedies  for  its  enforcement,  869,  M7« 
CoNTRA(rr3,  check  given  for  entry  of  horse  on  trial  of  speed,  33. 

for  speculation  in  the  rise  and  fall  of  commodities,  33. 

wagering,  contracts  for  future  delivery,  when  are,  33. 

wager,  whether  an  execution  can  be  collected,  33. 
Ootntbr-claim  in  action  for  assault  and  battery,  94. 

joint  demand  cannot  be  set  off  against  a  separate,  94. 
OoTBNAiTTS  of  title,  wheu  broken,  440. 
Okiminal  Law,  indictment,  bank  bills,  how  should  be  described  in,  I74> 

indictment  for  murder,  294. 

indictment  for  felony  miist  charge  felonious  intent,  294. 

indictment,  money,  how  should  be  described,  174. 

manslaughter,  what  is,  113. 

murder  to  avenge  adultery,  294. 

seduction,  evidence  to  corroborate  prosecutrix,  what  required,  306. 

seduction,  evidence  what  insufficient  to  support  charge,  356. 
Custom  and  Usaoe,  contracts,  when  deemed  made  with  reference  to^  82t. 

Damages,  measure  of  for  breach  of  contract,  778. 

measure  of,  for  breach  of  contract,  special  ciroamstanoea,  whan  may  «■• 

hance,  778. 
measure  of,  for  personal  injuries,  834. 
measure  of,  gains,  lost,  when  may  be  included  in,  778. 
measure  of,  in  action  against  telegraph  corporation  for  non-dellTery  af 

messages,  779,  790. 
measure  of,  when  valaa  of  article  is  augmented  by  act  of  a  wrong-dMr, 

4.31. 
sickness  of  a  person  injured,  when  affects  measure  of,  64,  66. 
Dedication  to  public  use,  by  laying  off  towns  and  selling  by  maps,  181. 
to  public  use,  elements  and  tests  of,  189. 
to  public  use,  formal  acceptance  not  neceastf y,  189. 
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Definitions,  of  assignment  of  lease,  658. 
of  good  health,  242,  244. 
of  oflBcers  de  facto,  366. 
of  underletting,  558. 
of  words  "  vacant  "  and  "  occupied,"  390. 

Election  between  inconsistent  remedies  must  be  knowingly  mitde,  491. 

between  inconsistent  remedies,  when  irrevocable,  487-494. 

to  pursue  one  of  several  remedies,  when  irrevocable,  489. 

to  sue  for  an  escape  precludes  plaintiff  from  treating  defendant  M  ia 
custody,  493. 

to  sue  for  delivery  of  goods  precludes  actions  for  their  purchase  prios, 
490. 

to  sue  for  forfeiture  of  a  lease  precludes  actions  for  future  breaches,  493. 

to  sue  for  purchase  price  precludes  future  suit  on  the  theory  that  no 
sale  was  made,  492. 

to  sue  in  tort  waives  right  to  sue  on  contract,  and  vice  t«r»a,  491. 

to  sue  on  contract  for  the  price  of  goods  sold  precludes  vendor  from  action 
to  recover  the  property,  490. 

to  sue  on  contract  precludes  its  future  rescission,  490. 
Elections,  ballots  containing  initials  of  christian  names,  321. 

ballots,  evidence  to  explain,  317. 

ballots,  evidence  to  show  who  were  candidates,  318. 

ballots,  fatal  ambiguities  in,  321. 

ballots  for  F.  Weramer  may  be  counted  for  E.  Wemmer,  818. 

ballots  for  Joseph  M.  may  be  counted  from  Henry  M.,  318. 

ballots  for  Robo,  Robertson,  Roberts,  and  Robins  may  be  oonnted  for 
Robison,  318. 

ballots  for  Talkington  may  be  counted  for  Joseph  Talkington,  318. 

ballots  for  trustees  of  public  schools  may  be  oonnted  for  tnuteea  of 
common  schools,  319. 

ballots,  instances  where  votes  were  counted  for  candidates  not  correctly 
named,  34,  318. 

ballots,  mistake  in  designating  offices  to  be  filled,  319. 

board  of  examiners  cannot  receive  extrinsic  evidence,  318.  • 

evidence  of  circumstances  surrounding  election,  317. 

evidence  to  ascertain  intent  of  voter,  what  admissible,  817. 
Entireties,  estate  by,  sale  of  husband's  interest  in,*99. 

estate  by,  when  vested  in  husband  and  wife,  99. 
Estoppel  against  married  women,  519. 

by  permitting  sale  of  one's  property  by  another,  22. 

by  silence  or  acquiescence,  22. 

married  women,  when  subject  to  law  of,  21. 
Evidence,  declarations,  when  admissible,  306.  ' 

objection  to,  when  must  be  specific,  300. 

physician's  opinion,  when  admissible,  63. 

sick  persons,  statement  of,  when  admissible,  63. 

telephonic  message  and  communications,  135. 
BxxccTiON,  homestead,  proceeds  of  voluntary  sale  of,  are  mibject  to,  804. 
Extbadition,  a  person  can  only  be  tried  for  the  offense  for  which  he  was 
extradited,  207. 

a  person  cannot  be  held  for  prior  offense  for  which  he  has  been  convicted, 
208. 
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Extradition,  a  person  cannot  be  tried  for  leaser  offense,  207. 

forcible  bringing  of  a  criminal  within  the  country  without  resorting  to 

extradition  treaty,  209,  210. 

False  Iuprisonment,  complainant  when  not  liable  for  act  of  magistrate, 
326. 
offense  of,  what  establishes,  327. 
Falsb  Representations,  actions  of  deceit  for,  45. 

vacating  sales  for,  45. 

OAMBLiNa,  indorsement  of  draft  given  as  result  of,  33. 

note  for  purchase  of  goods  lost  at,  34. 

note  given  for  margins  on  dealing  in  options,  34. 
Gdt,  causa  mortia,  essentials  of,  257. 

HouESTEAD,  abandonment  canuot  be  accomplished  by  mere  intent  to  aban* 
don,  732. 
in  fraud  of  creditors,  conveyance  of,  cannot  be,  732. 
proceeds  of  voluntary  sale  of,  are  subject  to  execution,  804. 
Hdbband  and  Wive,  conveyance  to,  when  vests  an  estate  by  the  entireties, 
99. 

Ihsttbance,  absence  which  will  render  a  dwelling  vacant  and  unoccupied,  392. 
building  insured  as  occupied,  policy  not  avoided  by  being  vacant,  391. 
construction  of  policies,  general  niles  regarding,  390. 
construction  of  policies  must  be  in  reference  to  nature  of  property  and 

the  manner  in  which  it  is  usually  kept,  390. 
construction  of  policies,  warranties  and  conditions  must  be  favorable  to 

insurer,  390. 
construction  of  words  "vacant"  and  "unoccupied,"  390. 
furnished  house  is  not  occupied  unless  there  are  human  beings  in  it,  392. 
furnished  house  is  not  v  acant,  392. 
furniture  left  in  dwelling  does  not  prevent  it  from  becoming  vacant  and 

unoccupied,  392. 
good  health,  dispepsia  does  not  constitute  breach  of  warranty  of,  S43. 
good  health  does  not  mean  absolute  freedom  from  disorder,  242. 
good  health,  illnesses  which  are  not  breaches  of  warranty  of,  243,  244. 
good  health  means  a  reasonably  good  state  of  health,  243. 
good  health,  persons  subject  to  gout,  243. 
good  health,  warranty  of,  when  not  broken  by  a  person's  nndiscloeed 

disorder,  243. 
occupancy  of  a  mill  need  not  be  the  same  as  that  of  a  dwelling,  391. 
occupancy,  using  dwelling  in  which  to  store  furniture  or  take  meals  ia 

is  not,  393. 
school-house  becoming  vacant  does  not  avoid  policy,  395. 
sound  health,  definition  of,  244. 
snbrogation  of  insurer  to  assured's  right  of  action  against  wnmg-doer, 

645. 
vacant  and  unoocnpied  dwelling,  conditions  against  in  polioy  «i  a  hog- 
house,  395. 
vacant  and  unoccupied,  dwelling  from  which  persons  are  tnq^oraifljT 

absent,  is  not,  392. 
vacant  and  unoccupied  dwellings,  iastances  of,  393. 
vacant  and  unoccupied  manufactory,  instances  of,  395. 
vacant  and  unoccupied  school-house,  instances  of,  395. 
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IXBDBAKOE,  Vacant  and  unoccupied  saw-mill,  instances  of,  394. 

▼aoant  premises,  condition  against  becoming  vacant  does  not  spply  to, 
391. 
IirVALiBS,  injuries  to,  arising  from  negligence,  whether  the  peraon's  illness 

alfects  the  measure  of  damages,  64,  66. 

JVSGMENT,  recovery  in  one  form  of  action,  when  precludes  resort  to  another, 

488. 

restitution  after  reversal,  107. 
JVBT  Trial,  argument,  discretion  of  court  regarding  conduct  o^  will  rarely 
be  reviewed,  377. 

argument,  improper  remarks  of  counsel,  376. 

instructions,  cumulative  may  be  refused,  though  correct,  882. 

instructions,  not  pertinent  to  the  evidence,  or  the  issues  should  be  ds- 
nied,  882. 
ItAJfDLORD  AXD  TENANT,  repairs,  duty  of  landlord,  264. 

sidewalks,  landlord's  liability  for  opening  left  in,  536. 
LiUSB,  assignment  and  subletting  defined,  558. 

assignment,  assent  of  lessor  to,  when  presumed,  563. 

assignment,  breach  of  condition  against,  effect  of,  558. 

assignment  by  conveyance  of  leased  premises,  558. 

assignment  by  lessor's  grant  of  the  reversion,  558. 

assignment  by  operation  of  law,  558. 

assignment,  commencement  and  termination  of  assignee's  liabilities^  Ml. 

assignment,  construction  of  stipulation  against,  557,  558. 

assignment,  covenant  against,  waiver  of,  560. 

assignment,  liability  of  assignee  after,  559. 

assignment,  liability  of  lessee  after,  559. 

assignment  over  by  assignee,  559. 

assignment,  power  of  tenant  to  make,  663. 

assignment,  remedies  of  assignee  against  lessor,  063. 

assignment,  rights  of  assignee,  562. 

assignment,  rights  of  lessee  after,  562. 

assignment  to  several,  and  their  liabilities  thereunder,  66B. 

assignment  with  assent  of  lessor,  effect  of  on  lessee,  563. 

for  years  is  a  chattel  real,  557. 

grant  of  part  of  premises  by  lessor,  effect  of  on  lessee,  664. 

subleasing,  effect  of,  560. 

under-tenant,  lessee,  when  cannot  impair  rights  of,  664. 

under-tenant,  lessor,  has  no  remedies  against,  564. 
LimATio,  deed  by,  whether  void,  744. 

Malioiocts  Pkoskcutign,  advice  of  counsel,  when  a  defense,  tSX. 

probable  cause,  what  is,  327. 

probable  cause,  when  a  question  for  the  court,  327. 

malice  of  defendant  is  immaterial  if  he  has  probable  oaiUM^  Sf7. 
Married  Women,  estoppel,  application  of  rules  of,  21. 

separate  property,  power  over,  21. 

separate  property,  statutes  regaurdiug  must  be  strictly  followed,  IL 
IfiaTKB  AND  Servant,  fellow-servants,  who  are  and  who  are  not,  Mk 

machinery,  duty  of  master  to  supply  safe,  835. 

risks  assumed  by  servant,  835. 
MVNIOEPAL  Corporation,  garnishment  of,  200. 

telephones,  right  to  erect  poles  for  in  the  streets  of,  130^  ISl. 
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NlQLTGKNCB,  aggravating  a  pre-existing  disease,  65. 

cancer  developed  by,  may  be  considered  in  estimating  damages,  66. 
contributor^',  existence  of  is  a  question  for  the  jury,  812. 
contributory,  of  driver  of  vehicle  in  which  injured  party  ia  riding,  419. 
hastening  death  of  a  person  afflicted  with  an  incurable  disease,  64. 
sickness  of  person  injured  cannot  affect  measure  of  damages,  65. 
sickness  of  perpoi  iujurod  does  not  impair  his  right  to  recovery,  64. 
sickness  or  feebleness  contributing  to  injury,  65. 

OmciAL  BoxDS,  acts  done  after  expiration  of  principal's  term,  liabilities  ol 

sureties  for,  845,  856. 
additional  bond,  does  not  cover  past  defaults,  844,  860. 
additional  bonds,  liability  of  sureties,  860. 
additional  bonds  defined,  860. 

muiual  bonds  do  not  cover  defaults  in  prior  yeairs,  844. 
construction  of,  is  prospective,  844. 
default  in  a  second  term,  sureties  for  first  term  when  not  answerable  for, 

844. 
default  of  principal  during  a  prior  term  of  office,  844. 
first  term,  sureties  for,  when  answerable  for  defaults  oconrriog  in  %  sab* 

sequent  term,  845. 
holding  over  of  principal,  liability  of  sureties  during,  856,  860. 
moneys  received  by  principal  before  the  execution  of,  844. 
of  incumbent  of  two  or  more  offices,  855. 
past  defaults,  when  secured  by,  843. 

payments,  application  to  be  made  of,  in  absence  of  directions,  854. 
payments,  application  of  by  principal,  when  binds  sureties,  850,  853. 
payments,  application  of  where  principal  makes  no  directions,  853. 
presnmption  as  to  time  of  conversion  of  moneys,  where  officer  served  tw • 

or  more  terms,  846. 
raceipts  and  reports  of  principal,  effect  of  as  evidence  against  sureties, 

847. 
second  term,  payment  of  moneys  received  in,  to  default  of  a  prior  term, 

856. 
second  term,  sureties  for  are  liable  for  moneys  remaining  in  principal's 

bands  at  close  of  first  term,  844. 
settlement  made  by  principal,  effect  of  as  evidence  against  sureties,  849. 
special  duties  covered  by  special  bonds,  855. 
successive,  given  for  different  terms,  respective  liabilities  of  sureties  iui« 

der,  840,  860. 

Patmknt,  application  of,  when  made  by  public  officers,  850-854. 

in  forged  or  worthless  paper,  619. 
Pabtition,  acknowledgment  of  deed  by  wife,  when  not  essential,  749. 
PiRPBTCxrnr,  devise  when  void  because  it  creates  a,  574. 
PowKB  OF  Sale  given  executor  terminates  with  the  purpose  for  which  given, 

584. 
Principal   and  Surety,  contribution  among  sureties,  agreement  limiting 
right  to,  639. 
oontribution  among  sureties,  apportionment,  general  rules  of,  644. 
oomtribution  among  sureties  by  distinct  obligations,  rules  of  apportioa* 

ment  of,  645. 
oontribution  among  sureties,  death  of  surety  does  not  relieve  his  ( 
from,  644. 
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Principal  and  Surety,  contribution  among  sureties,  demand  need  not  pre- 
cede suit  for,  640. 
contribution  among  sureties,  discbarge  in  bankruptcy,  whether  affects 

right  to,  643. 
contribution  among  sureties  for  costs  incurred  in  attempting  to  defend, 

644. 
contribution  among  sureties  for  payment  in  ignorance  of  a  defense,  640, 
contribution  among  sureties  for  payment  made  without  legal  obligation, 

641. 
contribution  among  sureties  for  payment  of  debt  barred  by  statute  of 

limitation,  641. 
oontribution  among  sureties,  indemnity  of  plaintiff  operates  as  a  bar  to^ 

642. 
contribution  among  sureties  is  enforceable  at  law,  639. 
contribution  among  sureties,  lex  loci  contractus  does  not  govern,  640. 
oontribution  among  sureties,  matters  of  defense  in  suits  or  actions  for, 

656. 
contribution  among  sureties,  misapplication  of  funds  received,  when 

precludes  right  to,  642. 
oontribution  among  sureties,  payment  must  precede  suit  for,  640. 
contribution  among  sureties,  parties  to  action  for,  646. 
oontribution  among  sureties,  right  to,  does  not  exist  against  defendant 

who  became  surety  at  solicitation  of  plaintiff,  642. 
oontribution  among  sureties,  right  of,  exsita  only  when  they  are  co-sure- 
ties, 639. 
oontribution  among  sureties,  right  of,  does  not  depend  on  contract,  639. ' 
oontribution  among  sureties,  right  to,  when  and  where  accrues,  640. 
oontribution  among  sureties,  remedies  for  enforcing,  645. 
oontribution  among  sureties,  statute  of  limitation,  when  bars  claims  for, 

647. 
oontribution  among  sureties,  surety  of  surety,  whether  entitled  to,  643w 
oontribution  among  sureties,  where  some  of  them  are  insolvent,  645. 
oontribution  among  sureties  under  different  instruments,  639. 
copartnership,  presumption  of,  640. 

funds  received  by  one  surety  operates  for  benefit  of  all,  642. 
indemnity  taken  by  one  surety  operates  for  the  benefit  of  all,  642. 
release  obtained  through  forged  or  spurious  paper,  619. 
security  taken  by  one  surety  operates  for  the  benefit  of  all,  642. 
statute  of  limitations,  payment  by  surety  of  debt  barred  by,  641. 
Fboobss,  inveigling  persons  within  jurisdiction  to  effect  service  of,  64. 
FuBLio  Officers,  acting  after  expiration  of  their  term,  liability  of  soretias 

for,  856,  860. 
payments,  application  of  funds  received  in  one  term  to  the  discbarge  of 

the  liabilities  accruing  in  another,  850,  854. 
payments,  application  of,  oflScers'  authority  to  direct,  854. 
presumption  as  to  time  of  conversion  of  moneys  converted  by,  846. 
receipts  given  by,  effect  of,  against  sureties,  847. 
reports  made  by,  effect  of,  against  sureties,  847. 
■alary,  officer  de  facto  not  entitled  to,  284. 
■alary,  officer  de  facto  collecting  may  be  compelled  to  pay  to  officer  de 

jure,  284. 
■alary  paid  to  officer  de  facto,  whether  relieves  publio  from  paying  officer 

dejure,  284. 
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PVBLIO  Officers,  salary  paid  to  officer  de  facto  after  judgment  of  ooater,  285. 
second  term,  payment  of  moneys  received  in,  to  satisfy  pre-existing 

default,  854. 
settlement  made  by,  effect  of,  against  sureties,  849. 
saccessive  bonds  given  by,  liability  of  sureties  of,  843,  860. 
two  offices  occupied  by  same  person  oaght  to  be  treated  as  if  ooonpled 

by  different  persons,  855. 
two  offices  occupied  by  same  person,  default  in  one  not  to  be  charged 

against  the  other,  855. 

Rkubdies,  election  between  different,  when  will  be  compelled,  489. 

election  between  inconsistents  is  irrevocable,  489. 

pursuit  of  one  person,  when  does  not  preclude  action  against  another, 
489. 

pursuit  of  one  person,  when  no  bar  to  another,  487. 
Railboads,  duty  of  persons  crossing  to  look  and  listen  for  trains,  616. 

speed  of  trains  in  excess  of  that  allowed  by  ordinances,  883. 

Sickness  of  persons  injured,  when  effects  measure  of  damages,  64,  66. 
Statutes,  construction  of,  general  rules  regarding,  53. 

BiTBBOOATiON,  encumbrauces,  persons  making  payment  of,  when  entitled  io, 
87,  450. 

Tax  Sale,  who  may  purchase  at,  383. 

XsLEQRAPH  Corporations,  cipher  dispatches,  damages  for  errors  in  trana- 

mitting,  786. 
contracts  limiting  liability  for  negligence  of,  634. 
damages,  knowledge  of  importance  of  message  as  affecting,  785. 
damages,  measure  of,  for  negligence  of,  711. 

damages,  where  import  of  message  is  unknown  to  company,  785,  786. 
errors  in  messages,  damages  for,  784. 
iailure  to  deliver  messages,  damages,  contingent,  789. 
failure  to  deliver  messages,  damages,  injury  to  feelings  and  mental  dis- 
tress, 788. 
foilure  to  deliver  messages,  damages,  loss  of  profits,  780-782. 
failure  to  deliver  messages,  damages  not  in  contemplation  of  the  parties, 

778,  779. 
failure  to  deliver  messages,  damages  must  be  confined  to  ordinary  results, 

780. 
failure  to  deliver  messages,  damages  may  include  depreciation  in  value, 

783. 
failure  to  deliver  messages,  damages  may  include  loss  of  a  contract,  or 

opportunity  for  employment,  783. 
failure  to  deliver  messages,  damages  when  purchase  or  sale  was  pre< 

vented,  782,  783. 
fiulore  to  deliver  messages,  damages  when  recoverable,  general  rule,  782. 
feelings,  injury  to  when  an  element  of  damages,  788. 
importance  of  messages,  example  of  cases  in  which  it  appeared  on  face  of 

message,  787. 
liability  for  negligence,  contract  limiting,  711. 
liability  for  negligence,  where  message  is  not  repeated,  711* 
negligence,  damages  recoverable,  634. 
TsiiXPHONB,  acknowledgment  of  deed,  taken  by,  136. 
city  cannot  regulate  charges  for  use  of,  135. 
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Tblbphonb  13  classed  with  the  telegraph,  128. 
Telephone  Corporations  are  common  carriers,  130. 

cannot  charge  for  separate  instruments  necessary  for  use  with  telephc 
134. 

cannot  exact  additional  charges  for  use  by  non-subscribers,  134. 

cannot  require  subscribers  to  resort  to  the  office,  134. 

contracts  requiring  discrimination  by,  132. 

definition  of,  128. 

discrimination  by,  is  forbidden,  131,  133. 

duties  of,  are  similar  to  those  of  carriers  and  telegraph  companies,  13L 

evidence  of  messages  sent  and  received  by,  135,  136. 

have  no  right  to  enter  on  private  property,  131. 

may  be  compelled  to  furnish  equal  telephonic  facilities  to  all  person^ 
131. 

may  exercise  the  power  of  eminent  domain,  130. 

may  prescribe  rules,  130. 

ordinance  granting  right  to  erect  poles  for,  in  the  street,  131. 

regulation  of  charges  of,  etc.,  134. 

right  of,  to  put  poles  and  to  stretch  wires  on  or  upon  streets  and  high* 
ways,  130. 

roles  and  statutes  applicable  to  the  telegraph  apply  to,  128,  130. 

rules  which  may  be  enforced  by,  130. 

Waoebs,  check  given  to  enter  horse  in  trial  of  speed,  33. 

contracts  for  sale  of  property,  when  void  as,  33. 

that  an  execution  cannot  be  collected,  33. 
Wills,  construction  of,  rules  governing,  59,  470. 

death  of  devisee  or  legatee  before  testator,  463. 

legacies  contingent,  direction  to  pay  at  a  future  time,  477. 

legacies  contingent,  instances  of,  477,  479. 

legacies  contingent,  not  favored,  477. 

l^faoies  contingent,  tests  of,  477. 

legacies,  futurity  annexed  to  substance  of,  makes  contingent,  471. 

legacies  payable  at  a  time  certain  to  arrive,  are  vested,  471. 

l^acies  payable  in  future,  but  the  income  to  be  paid  in  the  mean  timak 
474. 

legacies  payable  on  the  legatee  reaching  a  certain  age,  473. 

legacies  payable  on  an  event  which  may  not  happen  are  contingent,  471« 

legacies,  postponing  time  of  payment  does  not  make  contingent,  471. 

legacies,  tests  to  determine  whether  contingent  or  vested,  471, 

legacies  to  a  person  or  class  for  future  division  vests  on  death  of  teibaiart 
475. 

legacies  vested,  instances  of,  472,  476. 

legacies,  vesting  of,  general  rules  concerning,  473. 

legacies  vested,  law  favors,  472. 

olographic  codicil  to  defectively  executed  will,  873. 

ipower  given  executor,  exercise  of  for  his  own  bep.o^«,  578. 

power  given  executor,  when  terminates,  584. 

precatory  words  and  trusts,  instances  of,  532. 
WlXBua,  impeaching  by  evidence  of  contradictory  statements,  aO& 
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ACKNOWLEDGMENTS. 
TsJt  Cbrttfioatb  op  the  Acknowledgment  op  a  Deed  cannot  bb  Ooh« 
TRADiOTBD  in  an  action  of  ejectment.     The  act  of  the  officer  in  taking 
such  acknowledgment  ia  judicial  in  its  character,  and  therefore  cannot 
be  impeached  collaterally.     Mui-rell  v.  Digga,  898. 

ADXJLTERATION  OF  FOOD. 
See  CoKSTiTtrnoNAL  Law,  2-4. 

ADULTERY. 
Btidenos  of  SPEomo  Acts  op  Unchastitt.  —  In  trespass  for  assault  upon 
and  for  soliciting  the  plaintiff,  a  married  woman,  to  commit  adnltery 
with  defendant,  he  is  not  permitted  to  show  specific  acts  of  unchastity 
by  her  vrith  other  men  prior  to  the  alleged  assault,  in  mitigation  of  dam« 
ages,  and  to  rebut  the  prolability  of  alleged  force.  Chjre  v.  Ourtia,  265. 
See  HoKiciDB,  5. 

AGENCY. 
L  Where  one  is  conducting  a  separate  business  in  his  own  name,  but  with 

the  property  and  as  the  agent  of  an  undisclosed  principal,  the  latter 
cannot  escape  liability  for  goods  sold  the  former  by  a  secret  limitation 
on  his  authority  to  purchase.     Hubbard  v.  Tenbrook,  585. 

2.  Ship's  Husband  has  No  Right  to  Borrow  Monet  on  the  vessers 
account,  unless  expressly  authorized  by  her  owners,  and  in  the  absneo* 
of  such  authority,  they  cannot  be  held  liable  for  money  so  borrowed  by 
him.     Arey  v.  Hall,  232. 

S.  Ratification  op  Unauthorized  Act.  —  Where  a  ship's  husband  has  bor- 
rowed money  on  the  vessel's  account  without  the  authority  of  the  ownera^ 
the  latter  cannot  be  held  to  have  impliedly  ratified  such  act  merely  be* 
cause  the  borrowed  money  has  been  expended  in  making  repairs  upon  tba 
vesseL     Id. 

ALTERATION  OF  INSTRUMENTS. 
See  Negotiable  Instruments,  1,  2. 

AMENDMENTS. 
See  Judgments,  7. 

APPEAL. 

1.  Improper  Admission  op  Hearsay  Testimony  is  not  Oboukd  fob  Ba> 

VBBSAL  of  a  judgment,  when  the  same  fact  thereby  sought  to  be  ( 
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lished  is  proved  by  other  evidence  admitted  without  objection  and 
unrebutted.     St.  Louis  etc.  R'y  Co.  v.  Mackie,  766. 

8.  The  Supreme  Court  must  Decide  for  Itself  All  Questions  of  law  and 
of  fact.  The  facts  must  be  gathered  from  the  record  by  the  court  itself, 
and  cannot  be  obtained  through  any  other  source,  or  by  any  other  per- 
sons than  the  judges.     State  ex  rel.  Homey  v.  NMe,  143. 

t.  Bill  of  Exceptions.  —  Party  Who  Seeks  Reversal  of  Judgment  must 
Bring  to  the  appellate  court  a  record  affirmatively  showing  a  material 
error,  since,  in  the  absence  of  such  showing,  the  presumption  is  in  favor 
of  the  regularity  of  the  rulings  of  the  trial  court.  If  all  the  evidence 
is  not  incorporated  in  the  bill  of  exceptions,  some  statement  must  be 
made  showing  that  it  was  excluded  because  deemed  intrinsically  incom- 
petent.    Mercer  v.  Corhin,  76. 

4.  Every  Fact  Necessary  to  Recovery  Which  could  be  Proved  under 

Pleadings  must  be  considered  as  proved  by  the  court  on  an  appeal, 
in  the  absence  of  a  statement  of  facts.  And  where  the  record  contains 
no  statement  of  facts,  the  appellate  court  cannot  look  to  the  charge  of 
the  trial  court  to  determine  whether  or  not  there  has  been  any  evi- 
dence upon  a  particular  issue.     Be»so  v.  Sovihworth,  814. 

6.  If  Plaintiff  is  Entitled  to  Recover  for  Injury  to  his  Peelings  un- 
der the  allegations  of  his  petition,  which  must  be  presumed  to  have  been 
proved  upon  the  trial,  a  charge  by  the  trial  court  that  such  injury  could 
be  recovered  as  actual  damages,  even  if  erroneous,  is  immateriaL    Id. 

C  Failure  to  Give  Strictly  Correct  Charge  to  Jury  is  not  Ground  fob 
Beyersal  of  a  judgment,  where  the  court  has  already  presented  to  the 
jury  the  law  of  the  case,  clearly  and  fully,  upon  all  the  points  to  which 
the  refused  charge  relates.     Missouri  Padfic  R'y  Co.  v.  McElyea,  749. 
See  Elections,  8;  Evidence,  3;  Partition,  1,  6. 

ARREST. 

1.  When  Authorized.  —  If  officers,  even  though  unknown  as  such  to  the 
common  law,  are  expressly  authorized  by  statute  or  mtinicipal  ordi- 
nance to  conserve  the  peace,  they  have  all  the  common-law  authority  of 
'constables  or  peace-officers,  and  may,  without  warrant,  apprehend  and 
take  into  custody  those  who  violate  such  law  or  ordinance  in  their  pres- 
ence.    Veneman  v.  Jones,  100. 

t.  One  is  not  Liable  for  an  Arrest  because  He  Direots  the  Attentiok 
of  the  Officer  to  what  he  supposes  to  be  a  breach  of  the  peace,  and 
the  officer,  without  any  other  direction,  on  his  own  responsibility,  ar- 
rests the  offender  for  what  he  supposes  to  be  an  offense  committed  in  his 
presence.     Id. 

5.  ^rvATE  Person  is  Liable  for  Arrest  and  False  Ibiprisonment  if  H> 

Induces  ai^  Officer  to  Arrest  Another  without  a  warrant,  and 
without  an  offense  having  been  committed  in  view  of  the  officer,  unless 
he  justifies  by  showing  that  his  charge  was  well  founded.  Id. 
4i  Skarch-warrant.  —  Under  the  law  of  Missouri,  a  search-warrant  prop- 
erly drawn  cannot  contain  a  clause  of  arrest.  The  function  of  such 
warrant  is  to  cause  a  search  to  be  made  at  a  specified  place  for  personal 
property  stolen  or  embezzled,  and  to  secure  the  production  of  the  prop- 
erty, if  found,  before  the  magistrate.  If  the  facts  stated  in  the  sworn 
application  for  it  also  constitute  a  charge  of  crime,  the  magistrate  maj 
issue  a  separate  warrant  of  arrest,  though  in  that  event  the  insertion 
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of  sTxch  order  in  the  search-warrant  would  be  a  mere  irregalarity,  not 
vitally  affecting  the  legality  of  the  process.  Boeger  v.  Langenberg,  322. 

ASSAULT. 

1.  SoMKTHtNQ  More  than  Mere  Negligent  Touchino   op  Plaintiff'* 

Person  is  necessary  to  constitute  an  assault  and  battery.  But  there 
may  be  an  actionable  assault  and  battery,  although  there  is  no  actual 
or  specific  intent  to  commit  that  offense.     Mercer  v.  Corbin,  76. 

2.  Wrongful   Intent    Inferred.  —  Act  of  person  in  riding  his  bicycle 

against  a  pedestrian  upon  a  town  sidewalk  in  such  a  rude  and  reckless 
manner  as  to  show  a  disregard  of  consequences,  is  an  actionable  assault 
and  battery,  the  intent  being  implied  from  the  act.     Id. 
See  Adultery. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 
L  Law  Becomes  Part  of  Deed  of  Assignment  for  Benefit  of  CRKDiTOBft 

when  it  is  made,  and  will  control  the  assignee  in  the  management  and 
distribution  of  the  estate,  even  though  some  of  the  terms  of  the  deed 
may  be  at  variance  with  the  law.  Moody  v.  Carroll,  734. 
2.  Omission  in  Assignment  for  Benefit  of  Firm  Creditors  to  Provid* 
for  Creditors  of  Individual  Members  of  the  firm  does  not  avoid  the 
assignment.  The  individual  creditors  are  included  by  the  law,  and  can 
enforce  their  rights  against  the  assignee  without  disturbing  the  assign- 
ment.    Id. 

8.  Provision  Authorizing  Assignee  for  Benefit  of  Creditors  to  Sell  ok 

Credit  does  not  invalidate  the  assignment.  The  creditors  may  compel 
the  assignee  to  sell  on  credit  or  for  cash,  as  the  best  interests  of  all  con* 
cerned  may  demand.  Id. 
A.  Assignment  for  Benefit  of  Creditors  is  not  Vitiated  bt  Fraudulent 
Conveyance  Made  by  Assignor  in  contemplation  of  the  assignment  of 
at  the  time  it  was  made.  Such  conveyance  may  be  set  aside  by  the  as- 
signee or  by  a  creditor.     Id. 

6.  Direction  to  Pay  Costs  and  Expenses  before  Ckeditobs  does  not  la- 

validate  an  assignment  for  the  benefit  of  creditors;  the  law  provides  that 
these  shall  be  first  paid.     Id. 

9.  Direction  to   Pay  to  Other  Creditors,  pro  Rata,  Balanob  remaining 

in  the  hands  of  the  assignee  after  discharging  the  debts  of  the  accepting 
creditors  will  not  render  the  assignment  void.  The  power  thus  attempted 
to  be  given  to  the  assignee  by  the  deed  is  void,  but  it  will  be  his  duty  to 
execute  the  trust  according  to  law,  ignoring  the  illegal  power  conferred 
upon  him.     Id. 

7.  Provision  Requiring  Assignee  to  Return  to  Assignor  Residue  o» 

Estate  after  the  debts  of  every  kind  have  been  paid  or  satisfied  does  not 
invalidate  an  assignment  for  the  benefit  of  creditors;  such  a  provision 
merely  requires  the  assignee  to  do  what  the  law  requires  him  to  do.    Id. 

8.  Garnishment,  Assignee  for  Benefit  of  Creditors  not  Subject  to.  — 

No  creditor  can,  by  attachment  or  garnishment,  take  any  part  of  aa 
estate,  held  by  an  assignee  for  the  benefit  of  creditors  under  a  valid  as- 
signment, out  of  his  hands,  and  apply  it  to  the  payment  of  his  debt. 
But  after  the  trust  has  been  fully  executed,  if  there  be  any  excess,  non- 
accepting  creditors  may  have  it  applied  by  garnishment;  and  if  garnish- 
ment proceedings  have  been  commenced,  they  should  be  allowed  to  standi 
so  as  to  secure  to  the  garnishor  any  precedent  rights  he  may  have.  Id, 
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9.  Assignee  for  Benefit  of  Creditors   cannot  Drviar  Himself  of  his 

Fiduciary  Character  nor  relieve  himself  of  responsibility  as  assignee 
by  abandoning  the  trust  estate,  nor  by  conveying  it  to  another.  MC' 
lUienny  v.  Todd,  753. 

10.  Statpte  of  Limitations  does  not  Run  in  Favor  of  Assignee  for  Ben- 

efit OF  Creditors  until  relieved,  removed,  or  discharged  by  order  of 
the  proper  court,  as  against  a  creditor  of  the  assignor  who  has  shown 
himself  entitled  to  the  benefits  of  the  assignment.     Id. 

11.  Assignee  for  BsNEFrr  of  Creditors  may  be  Removed  by  District 
Court  in  the  exercise  of  its  general  equity  jurisdiction,  upon  the  appli- 
cation of  one  or  more  of  the  creditors.  And  the  right  to  make  applica- 
tion for  such  removal  is  not  in  any  way  dependent  upon  the  amount  of 
the  claim  due  to  the  creditor  making  the  application.     Id. 

12.  District  Court  ha.s  Jurisdiction  of  Suit  to  Compel  Assignee  fob 
Benefit  of  Creditors  to  Account  and  to  obtain  a  judgment  estab- 
lishing the  extent  of  his  liability  to  the  trust  estate,  without  regard  to 
the  amount  claimed  by  the  party  instituting  such  suit.     Id. 

18.  Plaintiff  will  be  Presumed,  as  against  General  Demurrer,  to  have 
Filed  Statement  and  affidavit  required  by  the  statute,  where  in  his 
petition  for  the  removal  of  an  assignee  for  the  benefit  of  creditors  he 
alleges  that  he  accepted  under  the  assignment,  and  that  the  assignee 
had  made  payments  on  his  claim.  The  assignee  will  not  be  presumed  to 
have  paid  funds  af  a  trust  estate  to  one  not  entitled  to  receive  them.  Id. 
See  Partnership,  1,  2. 

ATTORNEY   AND   CLIENT. 
See  Estoppel,  4,  5;  New  Trial,  2,  3. 

BANKS   AND  BANKING. 

1.  Relation  between  a  Savings  Bank  and  a  Depositob  therein  is  that 
of  debtor  and  creditor.     Fowler  v.  Bowery  Sav.Bank,  479. 

JL  If  A  Bank  Pays  to  One  Person  Moneys  to  Which  Another  is  En- 
titled, the  latter  has  two  remedies:  he  may  sue  the  bank  as  his  debtor, 
disregarding  the  payment,  or  he  may  ratify  the  payment,  and  recover  its 
amount  from  the  person  by  whom  it  was  received.     Id. 

%.  Conclusive  Election  of  Remedies.  —  If  a  bank  pays  to  one  person  moneys 
belonging  to  another,  and  the  latter  sues  the  wrongful  receiver  in  an 
action  for  money  had  and  received  for  the  amount  paid,  he  thereby  ir- 
revocably ratifies  the  payment  and  discharges  the  bank  from  all  further 
obligation  to  him.     Id. 

4.  Relation  between  DBPOsrroR  and  Banker  is  merely  that  of  debtor 
and  creditor,  where  the  deposit  is  not  special.  The  money  deposited 
in  the  ordinary  course  of  business  is  at  once  blended  with  the  gen- 
eral funds  of  and  becomes  the  property  of  the  bank,  and  the  deposi- 
tor has  only  a  debt  against  the  bank  payable  on  emand,  upon  the 
presentation  and  surrender  of  a  draft  or  order,  commonly  known  as  a 
"check,"  addressed  to  and  directing  the  bank  in  unequivocal  terms  to 
pay  the  amount  of  such  draft  to  the  person  therein  named,  or  to 
bearer.     Orissom  v.  Commercial  Nat.  Bank,  669. 

1.  Bank  has  No  Authority  to  Pay  to  Third  Party  a  note  made 
payable  at  its  place  of  business,  simply  because  of  the  fact  that  the 
maker  has  funds  on  deposit  in  the  bank  sufficient  for  that  purpose,  iit 
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the  absence  of  any  usage,  coarse  of  dealing,  or  previous  instmctions 
from  the  maker  to  that  effect.  Distinctions  between  notes  and  checks 
pointed  oat.     Id. 

6.  Custom  or  Usaqe  of  Bamk,  to  be  binding,  must  be  general  as  to  place, 

and  not  confined  to  any  particular  bank  or  banks.  It  must  be  certain 
and  uniform,  and  be  known  to  both  parties,  as  they  are  presumed  to 
contract  with  reference  to  it.     Id. 

7.  Estoppel  of  Bank  to  Claim  Skt-opf  aqainst  Deposit. — If,  without 

authority,  a  bank  pays  to  a  third  person  a  note  on  which  its  depositor 
is  accommodation  indorser,  it  will  not  be  permitted  to  rely  upon  such 
payment  as  a  set-off  against  the  depositor,  where,  by  reason  of  its  fail- 
are  to  give  notice  of  the  payment,  the  indorser  has  lost  recourse  over 
on  the  party  primarily  liable.     Id. 

See  Gifts,  1. 

BAWDY-HOUSES. 
See  Damages,  1,  2. 

BICYCLES. 
.  See  AssATTLT,  2;  Cbiminal  Law,  4» 

BILL  OF  EXCEPTIONa 
See  Appeal,  3. 

BONDS. 
1.  Application  of  Payments  by  Pitblio  Officeb  is  Binding  ow  his  Sukb- 
TIES,  and  they  cannot  escape  liability  for  his  failure  to  pay  over  money 
collected  during  the  term  for  which  they  were  sureties  by  showing  that 
he  wrongfully  applied  such  moneys  to  the  payment  of  deficiencies  occur- 
ring during  the  preceding  term.     Crawn  v.  Commonwealth,  839. 

8.  Sureties  oh  an  Official  Bond  are  not  released  from  liability  by  the  fail- 

ure of  other  officials  to  exact  settlements  of  their  principal  at  the  times 
prescribed  by  law.     Id. 

BOYCOTTmO. 

1.  An  Instsuction  Given  on  a  Trial  or  Persons  Indicted  iob  Con- 
SPIRACY,  that  if  the  defendant  entered  into  an  agreement  with  one  or 
more  of  his  co-defendants  whereby  they  undertook  to  coerce  a  busi- 
ness firm  to  discharge  from  their  employment,  against  their  will, 
certain  persons  then  in  their  employment,  and  to  take  into  their  employ- 
ment certain  other  persons  that  said  firm  did  not  wish  to  take  in  their 
employment,  then  that  said  agreement  was  unlawful;  and  if  the  jury  be- 
lieved further  that,  to  carry  out  said  agreement,  the  defendant  threatened 
any  of  the  customers  of  said  firm  that  the  persons  making  said  agree- 
ment would  injure  the  business  of  such  customers,  and  make  them 
afraid  to  continue  their  patronage,  then  they  should  find  the  defendant 
guilty,  —  is  not  erroneous.     Crump  v.  CommonuxaUh,  895. 

L  A  Conviction  fob  Boycotting  is  Sustained  by  the  Evidsncs,  when 
it  appears  from  such  evidence  that  the  defendant  and  other  members  of 
a  typographical  union  conspired  to  compel  a  firm  of  printers  to  oiake 
their  oifice  a  "union  office,"  and  to  compel  them  not  to  employ  any 
printer  not  belonging  to  such  union,  and  that  upon  the  refusal  of  such 
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firm,  the  defendant  and  others  conspired  and  determined  to  boycott  the 
firm,  and  send  circulars  to  many  of  its  customers  notifying  them  that  such 
firm  was  boycotted,  and  notifying  such  customers  that  the  names  of  all 
persons  who  should  continue  to  patronize  the  firm  would  be  published  in 
a  black-list,  and  that  the  persons  whose  names  were  so  published  would 
in  turn  be  boycotted  until  they  agreed  to  withdraw  their  patronage  from 
such  firm  of  printers.    Id, 

See  CoNSPiKACT,  4. 

OARRIEIIS. 

1.  Pebson  Sent  in  Chaboe   of  Live-stock  on  Railway  Tbain  is  Em- 

ployee OF  OwNKK  of  the  stock,  and  not  of  the  railway  company,  notwith- 
standing the  fact  that  by  an  agreement  indorsed  on  the  contract  under 
which  the  stock  is  carried  he  agrees  that  he  is  the  employee  of  the  com- 
pany. The  true  relations  of  the  parties  cannot  be  changed  by  such  a 
contract,  which  is  but  a  subterfuge  upon  which  to  predicate  the  dis- 
charge of  the  company  from  liability  for  damages.  Missouri  P.  R'y  Co. 
V.  Ivy,  758. 

2.  Liability  of  Common  Cakbier  cannot  be  Limited  upon  False  ob 

OouNTERFEiTED  RELATIONS  in  a  casc  whoTC  it  cannot  be  done  in  express 
terms  and  by  a  direct  agreement.     Id. 

8.  Person  Sent  in  Charge  of  Live-stock  on  Railway  Train  is  Passen- 

ger for  hire.  The  consideration  for  his  passage  is  to  be  found  in  the 
services  he  renders  in  caring  for  the  stock,  or  in  the  charges  made  for 
shipping  the  stock.  And  the  railway  company  owes  him  the  same 
duties  of  care  that  it  owes  to  any  other  passenger  upon  a  freight  train. 
Id. 

4.  Common  Carrier  cannot  Absolve  Himself  from  or  Limit  his  Lia- 

bility FOR  his  Own  Negligence  or  the  negligence  of  his  servants.  Id. 
6.  Railway  Company  is  Liable  for  its  Own  Negligence,  or  That  of 
its  Servants,  resulting  in  personal  injury  to  a  person  traveling  in 
charge  of  live-stock  on  its  train,  and  if  such  person  be  killed  through  such 
negligence,  it  will  be  liable  to  his  wife,  children,  and  father.     Id. 

6.  Passenger  on  Railroad  Train  does  not  Loob  his  Character  as  Such 

BY  Alighting  from  the  cars  at  a  regular  station  from  motives  of  either 
business  or  curiosity,  although  he  has  not  yet  arrived  at  the  termination 
of  his  journey.  If  he  intends  to  return  and  continue  his  passage,  he  re< 
tains  the  right  of  being  protected  by  the  regulations  which  the  company 
have  provided  for  the  safety  of  persons  traveling  on  its  cars  and  using 
its  station-grounds;  and  if  he  is  injured  by  the  omission  of  the  servants 
of  the  company  to  obey  rules  adopted  for  the  protection  of  persons  in 
his  situation,  it  is  liable  for  the  injuries  thus  received.  Paraoaa  v.  New 
York  Central  etc.  R.  R.  Co.,  450. 

7.  Right  to   Recover  for   Personal   Injury   Caused  by  Neolioicncb 

OF  Railroad  Company  is  not  impaired  by  the  fact  that  the  plaintiff 
was  suffering  from  Bright's  disease  at  the  time  he  was  injured.  Louia- 
ville.  New  Albany  etc.  R'y  Co.  v.  Snyder,  60. 

5.  Whebe  Passenger  is  in  Proper  Place  in  Cab,  and  makes  no  exposure 

of  his  person  to  danger,  there  can  be  no  question  of  contributory 
negligence.     Id. 

9.  Common  Cabriers  are  Bound  to  Use  the  highest  practicable  degree  of 

care  to  secure  the  safety  of  passengers,  and  any  negligence  on  their 
part  is  actionable.     Id. 
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10.  BtTEDEN  OF  OVEBCOMINO  PeESUMPTION  OF  NEGLIGENCE  ARigiNO  from 
evidence  of  the  occurrence  of  an  accident  and  injnry  to  a  passenger 
is  upon  the  carrier.     Id. 

11.  Duty  of  Carriek  is  not  Discharged  by  Tkustinq  to  the  reputation 
of  the  manufacturers  and  the  external  appearance  of  materials  used  in 
the  construction  and  maintenance  of  its  bridges.  And  the  duty  to  test 
and  inspect  the  materials  does  not  end  when  they  are  .put  in  place,  bat 
continues  during  their  use.     Id. 

12.  Railway  Passenger  Who  has  Paid  FrasT-CLAsa  Fare,  but  Rboeivxd 
Second-class  Ticket,  is  not  Bound  to  Pay  Additional  Fare  as  a 
condition  on  which  he  will  be  permitted  to  recover  damages  naturally 
growing  out  of  a  violation  of  its  contract  by  the  company  in  compelling 
him  to  ride  in  a  second-class  car,  when  it  has  the  means  of  complying 
with  its  contract,  and  knowingly  refuses  to  do  so.  The  company  can- 
not, in  such  case,  be  heard  to  urge  in  defense  of  an  action  for  the  breach 
of  its  contract,  either  for  the  purpose  of  defeating  the  action  or  lessen- 
ing the  damages,  that  the  party  injured  might  have  secured  the  per- 
formance of  the  contract,  and  thereby  prevented  or  lessened  the  injury 
by  paying  an  additional  compensation  to  induce  it  to  perform  the  duty 
which  it  had  already  been  fully  paid  to  perform.  St.  Louia  etc.  K'y  Co. 
V.  Maclcie,  766. 

18.  Railway  Company  is  Bound  to  Protect  Second-class  Passengers 
from  Noxious  Influences  not  necessarily  nor  ordinarily  incident  to 
such  travel,  but  brought  about  by  the  wrongful  acts  of  other  passengers, 
which  it  might,  by  the  exercise  of  due  care,  prevent.     Id. 

14.  Railway  Company  is  Liable  in  Damages  to  Passenger  who,  being 
entitled  to  passage  in  first-class  cars,  is  by  the  conductor  of  the  train 
expelled  from  a  car  of  that  class  wrongfully  and  in  a  manner  calculated 
to  humiliate  and  distress  him,  and  compelled  to  take  passage  in  a  car  in 
which  the  discomforts  are  greater  than  in  the  car  in  which  he  was  en- 
titled to  ride,  and  to  suffer  unnecessary  annoyances.     Id. 

15.  Misdelivery  —  Parties.  —  Agent  who  has  contracted  with  a  carrier  to 
deliver  goods  consigned  to  him  at  a  particular  place,  and  who  has  no 
pecuniary  interest  in  them  except  his  lien  for  commissions,  is  a  trustee 
in  an  express  trust  under  section  3463  of  the  Revised  Statutes  of  Mis- 
souri, 1879,  and  may  maintain  an  action  for  their  wrongful  delivery,  in 
hia  own  name.     Wolfe  v.  Missouri  Pac.  K'y  Co.,  331. 

16.  Delivery,  —  Common  carrier  may  sometimes  deliver  goods  to  the  true 
owner  instead  of  to  him  who  gave  them  into  its  charge  for  carriage. 
Thus  where  the  contract  is  to  carry  and  deliver  according  to  the  shipper's 
orders,  or  to  account  for  the  goods,  the  carrier  may  show  that  they  have 
been  delivered  to  the  real  owner  upon  hia  demand.     Id. 

17.  Delivery.  —  To  justify  delivery  to  the  true  owner,  contrary  to  or 
without  the  shipper's  orders,  the  carrier  has  the  burden  of  proving  the 
ownership  and  immediate  right  of  possession  in  the  person  to  whom 
such  delivery  is  made.    Id. 

IS.  Delivery.  —  Where  a  carrier  has  contracted  to  carry  goods  to  a  par- 
ticular point,  and  there  deliver  them  subject  to  the  shipper's  order,  ha 
cannot  lawfully  deliver  them  to  an  intending  purchaser  without  orders, 
when  the  shipper  has  not  in  fact  parted  with  hia  right  of  possesuoo, 
and  if  the  carrier  does  so  deliver  them,  it  is  without  authority  and  at  hia 
own  risk.     Id. 
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19.  Liability  as  Wabehoitseman. — If  the  owner  of  goods  sliipped  ovor 
a  railroad  permits  them  to  remain  at  the  depot  of  their  destination 
for  an  unreasonable  time,  the  liability  of  the  railroad  company  as 
carrier  is  thereby  terminated,  and  it  becomes  liable  only  as  ware- 
houseman. But  if  the  owner  then  demands  the  goods,  and  is  informed 
by  the  agent  in  charge  of  the  depot  that  they  have  not  yet  arrived 
although  they  were  at  the  time  there,  and  afterward  the  depot  and 
goods  are  destroyed  by  fire,  the  failure  to  deliver  the  goods  on  demand 
is  such  negligence  as  will  render  the  company  liable  as  warehouseman 
for  their  value.     Union  Pac.  R'y  Co.  v.  Moyer,  183. 

20.  Contract  Limiting  Liability — Evidence. — Where  the  shipper  of 
goods  is  given  a  receipt  therefor,  containing  on  its  back  a  contract 
limiting  the  liability  of  the  carrier  during  transit,  and  the  liability 
as  common  carrier  when  the  goods  should  safely  reach  their  destina- 
tion, and  the  owner  permits  the  goods  to  remain  at  their  destination 
until  the  carrier  becomes  liable  only  as  warehouseman,  and  the  goods 
are  afterward  destroyed  by  fire,  —  in  an  action  to  recover  their  value, 
the  receipt  and  contract  are  immaterial,  and  are  properly  excluded  if 
offered  in  evidence.     Id. 

See  NEOLiaENOB,  7-10;  Railways,  4;  Teleoraphs,  1;  Telephones,  2. 

'  CITIZENSHIP. 
Where  Widow  and  hbk  Minor  Son,  both  of  foreign  birth,  come  to  the 
United  States,  and  the  mother  marries  a  citizen  of  the  latter  country, 
both  she  and  her  minor  son  are  made  citizens  by  sach  marriage.     Ovnan 
V.  Pen-y,  312. 

See  Elections,  6. 

CONFLICT  OF  LAWS. 
See  Marriaob  and  Divoroe,  1-3. 

CONSPIRACY. 

1.  CONSPIEAOY  OR  COMBINATION  TO  InJUKE  OnE  IN  HIS  TrADE  OR  OCCUPA- 
TION is  indictable.     Crump  v.  Commonwealth,  895. 

8.  A  Combination  is  a  Conspiracy  in  Law,  when  the  act  to  be  done  has  a 
necessary  tendency  to  prejudice  the  public  or  oppress  individuals  by 
unjustly  subjecting  them  to  the  power  of  the  confederates,  and  giving 
effect  to  the  purpose  of  the  latter,  whether  of  extortion  or  mischief.     Id. 

%.  PtTRPOSE  StTPFiciENT  TO  SUSTAIN  INDICTMENT  for  conspiracy  may  be  some 
object  of  the  confederates  which  it  would  be  unlawful  for  them  to  attain 
singly,  or  which,  if  lawful  singly,  it  would  be  dangerous  to  the  public 
to  permit  to  be  attained  by  a  combination  of  individuals.    Id. 

4.  Boycotting.  —  If  two  or  more  persons  conspire  by  their  intimidations  or 
molestation  to  deter  or  influence  another  in  the  way  he  should  employ 
bis  industry,  his  talents,  or  his  capital,  they  are  guilty  of  a  criminal 
offense.    Id. 

See  Boycotting,  1,  2. 

CONSTITUTIONAL  LAW. 
1.  PoLiox  Power.  — Laws  Prohibiting  the  Adulteration  of  Abtiolbs  o» 
Food,  or  preventing  imposition  or  fraud  in  the  sale  of  such  articles,  f 
valid  exercises  of  the  police  power  of  the  state.     Of  the  necessity  for  suoh 
statutes  the  legislature  is  the  sole  judge.    State  v.  Campbeli,  419. 
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2.  Statutes  Prohibitiko  Sale  op  Adulterated  Mile,  or  milk  to  which 
water  or  any  foreign  substance  has  been  added,  or  the  sale  as  pure  milk 
of  any  milk  from  which  any  cream  has  been  removed,  are  constitutional 
and  valid.     Id. 

t.  Evidence.  —  Statute  may  authorize  an  analysis  to  be  made  of  milk  which 
is  claimed  to  be  adulterated,  and  the  result  of  such  analysis  to  be  given 
in  evidence,  though  the  milk  analyzed  may  have  been,  in  the  mean  time, 
destroyed.     Id. 

4.  Leoislatube  mat  Fix  an  Arbitrary  Standard,  and  declare  that  all 

milk  falling  below  that  standard  is  impure  or  adulterated,  and  a  person 
cannot  escape,  when  prosecuted  under  such  statute,  by  proving  that  the 
milk,  as  given  by  hb  cows,  fell  below  such  standard;  though  they  were 
fed  on  proper  food.     Id. 

5.  Obliqation  of  Contracts,  protected  by  federal  and  state  constitutions, 

is  not  derived  solely  from  the  acts  and  stipulations  of  the  parties  in- 
dependent  of  existing  law,  but  has  vitality,  and  subsists  outside  the  stipu- 
lations expressed  by  the  parties.     Phinney  v,  Phinney,  266. 

6.  Obligation  op  Contracts.  —  Tlie  laws  existing  at  the  time  and  place  of 

making  the  contract,  and  where  it  is  to  be  performed,  enter  into  and 
form  a  part  of  it  as  if  they  were  expressly  referred  to  or  incorporated  in 
its  terms,  embracing  not  only  those  laws  which  affect  its  validity,  con- 
struction, and  discharge,  but  also  those  in  relation  to  its  enforcement.   Id. 

7.  Obligation  op  Contracts.  —  A  state  may,  to  a  certain  extent,  and  within 

proper  bounds,  regulate  a  remedy;  yet  if  by  subsequent  statute  it  so 
changes  the  nature  and  extent  of  existing  remedies  as  to  materially  impair 
the  rights  and  interests  of  a  party  to  a  contract,  this  is  as  much  a  viola- 
tion of  the  compact  as  if  it  absolutely  destroyed  his  rights  and  interests, 
and  is  unconstitutional  and  void.     Id. 

%,  Oblioation  op  Contract.  —  The  constitutional  prohibition  against  the 
impairment  of  a  contract  secures  from  attack,  not  merely  the  contract 
itself,  but  all  the  essential  incidents  which  render  it  valuable,  and  enable 
its  owner  to  enforce  it.     Id. 

t.  Statute  Impairing  the  Obligation  op  Contracts.  —  Chapter  129  of 
the  Laws  of  Maine,  1877,  provides  that  where  a  debtor  has  mortgaged 
real  estate  to  secure  performance  of  a  collateral  agreement  other  than 
the  payment  of  money,  and  proceedings  have  been  commenced  to  fore- 
close the  mortgage,  and  the  time  of  redemption  has  not  expired,  a  creditor 
having  attached  the  mortgagor's  interest  may  file  a  bill  in  equity  to 
ascertain  if  the  conditions  of  the  mortgage  have  been  broken;  and  if 
they  have,  a  decree  may  be  entered  enabling  him,  by  fulfilling  the  re- 
quirements imposed  by  the  court,  to  hold  the  property  to  satisfy  his 
demand;  and  pending  such  proceedings,  the  right  of  redemption  shall 
not  expire  by  any  attempted  foreclosure,  and  is  unconstitutional  and 
void,  as  to  existing  mortgages,  as  impairing  the  obligation  of  the  con- 
tract, and  abrogating  a  right  which  the  mortgagee  had  by  statute  when 
the  mortgage  was  executed  of  a  fixed  and  definite  period  for  foreclosure 
of  the  equity  of  redemption.     Id. 

10.  No  Functions  can  be  Imposed  on  Judges  not  op  a  Judicial  Nature. 
—  The  legislature  cannot  exact  ministerial  duties  of  the  judges  of  the 
supreme  court,  nor  add  duties  to  those  devolved  on  them  by  the  consti- 
tution.    Ex  parte  Oriffiilis,  107. 

11.  Statute  Requiring  Judges  op  the  Supreme  Court  to  Prefabs 
SrLi.ABi  of  their  decisions  is  unconstitutional  and  void.     Id. 

Am.  St.  Bbp.,  Vol.  X.— 69 


930  '  Index. 

12.  Judicial  Offices  must  bk  Exercised  in  Person.  —  A  judge  cannot  dele- 
gate his  authority  to  another;  nor  can  the  legislature  or  any  other  power 
delegate  it  for  hkn.     State  ex  rel.  Hovey  v.  Noble,  143. 

18.  The  Judicial  Power  of  the  State  is  Vested  in  Courts,  not  in  Otfi* 
CSRS;  and  judicial  duties  cannot  be  assigned  to  persons  who  do  not 
constitute  a  court.     Id. 

14.  A  Deputy  Judge  is  a  Thing  Unheard  of  in  Jurisprudence,  and  un- 
known to  the  constitution.     Id. 

16.  Legislature  cannot  Confer  Judicial  Power  upon  any  person  or  trib- 
unal, for  all  judicial  power  comes  from  the  constitution,  and  is  by  it 
vested  in  courts  and  judges.     Id. 

16.  Statute  Providing  for  the  Appointment  of  Commissioners  of  thb 
Supreme  Court  to  assist  that  court  in  the  performance  of  its  duties, 
to  hold  office  for  the  term  of  four  years,  and  until  their  successors  are 
elected  and  qualified,  and  to  perform  such  work  as  the  supreme  court 
shall  assign  or  appoint,  but  in  no  event  to  be  binding  or  conclusive  upon 
the  supreme  court,  is  unconstitutional,  because  it  la  an  attempt  to  con- 
fer judicial  functions  upon  such  commissioners,  when  the  entire  judi- 
cial power  of  the  state  has,  by  the  constitution,  been  vested  in  certain 
courts.     Id. 

17.  The  Courts  Possess  the  Entire  Body  of  the  Intrinsic  Judiciaii 
Power  of  the  State,  and  the  other  departments  are  prohibited  from 
assuming  to  exercise  any  part  of  that  judicial  power.     Id. 

18.  TuE  Powers  of  the  Three  Departments  of  Government  are  not 
merely  equal,  —  they  are  exclusive  in  respect  to  the  duties  assigned  to 
each,  and  each  is  absolutely  independent  of  the  other.     Id. 

19.  Neither  the  Executive  nor  the  Legislature  can  Select  Persons 
to  Assist  Courts  in  the  performance  of  their  judicial  duties.  A 
department  without  the  power  to  select  those  to  whom  it  must  in- 
trust part  of  its  essential  iluties  cannot  be  independent.     Id. 

SO,  The  Power  to  Appoint  the  Ministers  and  the  Assistants  of  ths 
Judges  is  a  Judicial  Power,  and  was  a  judicial  power  when  the 
present  constitution  waa  adopted.     Id. 

21.  Judicial  Power,  What  is.  —  Whenever  a  power  is  conferred  upon  a 
court  of  justice,  to  be  exercised  by  it  as  a  court  in  the  manner  and  with  the 
formalities  used  in  its  ordinary  proceedings,  the  action  of  such  court 
most  be  regarded  as  judicial,  irrespective  of  the  original  nature  of  the 
power.    Id. 

CONTEMPT. 
See  Witnesses,  2. 

CONTRACTS. 

L  VALiDmr  AND  Obligation  of  Contract,  and  capacity  of  parties  thereto, 
are  to  be  determined  by  the  lex  loci  contractua,  unless  there  be  something 
in  the  contract  which  is  deemed  hurtful  to  the  good  morals  or  injurious 
to  the  rights  of  its  own  citizens  by  the  laws  of  the  state  or  country  whose 
courts  are  called  upon  to  enforce  the  contract  nmde  in  a  foreign  state  or 
country.     Bobinson  v.  Queen,  690. 

2.  Comity,  or  Rules  of  Private  International  Law,  only  require  the 
recognition  and  enforcement  of  the  law  of  the  place  of  contract,  leaving 
the  state  called  upon  to  enforce  such  law  the  use  of  its  own  forms  and 
machinery,  so  far  as  they  can  be  adapted  to  the  end  in  view.     Id. 
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&  Contract   fob  Salk  and  Future  Delivert  ot  Ck>MMOi>TrT  Which 

Seller  does  not  Own,  and  which  has  at  the  time  no  actual  existence, 
but  which  may  be  procured  in  the  market  at  the  proper  time,  is  a  valid 
contract,  if  it  is  the  intention  of  the  parties,  or  one  of  them,  that  the 
commodity  shall  actually  be  procured  by  the  seller  and  delivered  to  the 
purchaser;  and  this  is  so,  although  money  may  have  been  deposited,  as 
a  margin,  to  secure  performance  of  the  contract,  or  as  indemnity  against 
loss  in  case  of  failure  of  either  party  to  perform.     Sondhdm  v.  Gilbert,  23. 

4b  If  Delivery  of  Sxibject-matter  of  Contract  is  not  Contemplated^' 
and  real  intention  of  parties  is  merely  to  speculate  on  the  rise  or  fall  of 
the  market,  and  adjust  the  accounts  between  them  by  paying  or  receiv- 
ing the  difference  between  the  contract  and  current  price,  then  the  whole 
transaction  is  illegal,  as  against  public  policy.     Id. 

6.  Contract  Valid  by  Law  of  State  where  Made  and  to  be  Performed 
is  valid  ajid  enforceable  everywhere,  unless  it  is  clearly  contrary  to  good 
morals,  or  repugnant  to  the  policy  or  positive  statutes  of  the  jurisdiction 
in  which  it  is  sought  to  be  enforced.  Id. 

C  Creditor  is  not  Bound  to  Invest  Further  to  Secure  Himself  against 
loss  from  the  breach  of  a  contract,  by  which  such  loss  is  caused.  West' 
ern  Union  Tel.  Co.  v.  Sheffield,  790. 

See  Constitutional  Law,  5-8;  Corporations,  7-9;  Specoto  Performance, 

1-3;  Usages. 

CORPORATIONS. 

1.  It  is  not  Essential  to  Existence  of  Corporation  that  it  should  poe< 

sess  property,  and  its  legal  existence  is  not  therefore  necessarily  termi- 
nated, although  it  may  have  conveyed  all  its  property.  State  v.  Western 
Irrigating  Canal  Co.,  166. 

2.  Duly  Incorporated  Irrigating  Company,   havino  Power  under  its 

Charter  to  construct  and  operate  a  canal  for  irrigation,  water-works, 
and  manufacturing  purposes,  may,  with  the  assent  of  its  stockholders, 
lawfully  sell  and  convey  to  another  irrigating  company  its  right  of  way, 
canal,  personal  and  real  property,  provided  it  is  done  in  good  faith,  and 
not  to  delay  or  defraud  creditors.  Id. 
S.  Natural  Persons  may  do  witu  Themselves  and  their  Propertt 
Whatever  is  not  Forbidden,  but  artificial  persons  cannot  rightfully 
do  anything  that  is  not  expressly  or  by  necessary  implication  permitted 
by  the  law  of  their  being.     Pittsburgh  etc.  R'y  Co.  v.  Lyon,  517. 

4.  At  Common  Law,  Each   Share-holder   of   Corporation  is   Liabli 

for  the  debts  of  the  corporation  only  so  far  as  he  may  have  agreed  to 
contribute  to  the  capital  stock.  His  liability  is  in  his  corporate  capa- 
city, and  is  deemed  the  primary  source  for  the  payment  of  the  company's 
debts.     Jackson  v.  Meek,  620. 

5.  Individual  Liability  of  Stockholder.  —  Each  stockholder  upon  be- 

coming such  in  a  corporation  with  an  individual  liability  clause  in  its 
charter  does  so  with  the  understanding  that  he  will  not  be  held  to  pay 
individually,  until  the  corporate  assets  have  been  found  to  be  insufficient. 
Id. 
6L  Under  Tennessee  Statute,  Acts  of  1875,  Chapter  142,  Section  21, 
Stockholders  in  Certain  Corporations  are  Made  Individually 
Liable,  in  addition  to  tne  liability  of  the  corporation,  for  the  wages 
of  servants  and  employees  that  may  be  earned  in  the  company's  service, 
and  an  employee  does  not  by  taking  a  note  and  obtaining  judgment 
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against  the  corporation  for  such  wages,  and  by  receiving  pro  rata  on  his 
claim  out  of  the  corporate  assets,  waive  his  rights  against  the  individual 
share-holders.     Id. 

7.  Stockholders  cannot  by  Transfer  of  their  Stock  Relieyb  Them- 
selves from  their  individual  liability  to  servants  or  employees  for  wages 
previously  earned  in  the  service  of  the  corporation.     Id. 

t.  Invalid  Stipulation  in  Contract  for  Subscription  to  Stock.  — 
A  stipulation  in  a  contract  with  a  subscriber  to  the  initiatory  capital 
stock  of  a  manufacturing  corporation,  organized  under  the  general 
incorporation  laws  of  the  state,  which  provides  that  the  subscriber 
shall  receive,  iu  addition  to  his  stock  shares,  interest-bearing  bonds  to 
an  equal  amount,  secured  by  mortgage  upon  the  company's  plant,  is 
without  consideration,  and  is  absolutely  void,  both  as  against  creditors 
and  between  the  subscriber  and  the  corporation;  and  the  failure  of  the 
corporation  to  carry  out  such  illegal  stiijulation  does  not  release  the  sub- 
scriber from  liability  upon  his  subscription.  Morrow  v.  Nashville  etc 
Co.,  658. 

t.  Stipulation  in  Contract  of  Subscription  to  organization  or  ini- 
tiatory stock  of  corporation  to  issue  bonds  to  the  subscriber  to  the 
full  amount  of  his  subscription,  secured  by  first  mortgage  on  the 
company's  plant,  is  not  to  be  regarded  as  a  condition  precedent  to  lia- 
bility upon  the  subscription,  and  is  nothing  more  than  an  independent 
stipulation,  for  the  breach  of  which  the  remedy  would  be  in  damages,  in 
a  case  where  the  subscriber  paid  part  of  his  subscription  in  cash,  giving 
notes  for  the  balance,  to  be  paid  upon  call,  and  having  become  a  director, 
after  organization,  without  receiving  his  bonds,  and  especially  as  the 
mortgage  to  secure  the  bonds  could  only  be  obtained  by  payment  of  the 
fund  subscribed.     Id. 

10.  Conditional  Subscriptions  to  Stock  of  Corporations  are  contrary 
to  sound  public  policy,  by  reason  of  their  tendency  to  mislead  and  en- 
snare creditors,  and  they  ought  not  therefore  to  be  encouraged.     Id. 

COSTS. 
See  AssxamiENTS  for  the  Benefit  of  Creditors,  5;  Scbettship,  6, 

CO-TENANCY.  - 
Contribution  of  Co-tenant  for  Taxes.  —  Wliere  one  co-tenant  has  paid 
the  taxes  assessed  in  one  sum  against  the  property  belonging  to  all  the 
co-tenants  in  order  to  prevent  a  forfeiture  of  his  interest,  and  before 
the  land  was  sold  for  the  tax,  the  lien  is  thereby  discharged,  and  equity 
will  not  create  a  new  lien  in  favor  of  such  co-tenant  for  reimbursement 
upon  the  interests  of  the  other  co-tenants.  Preston  v.  Wright^  257. 
See  Partition,  2-4,  9. 

COVENANTS. 

L  OOVKNANT  OF  SeiSIN  AND  FOR  QuiET   EnjoTMENT  IS  BROKEN  IF  THE  LOT 

Conveyed  and  Part  of  the  Buildings  thereon  Encroach  on  a 
Public  Street,  on  account  of  which  the  grantee  is  obliged  to  pull  down 
part  of  such  buildings  and  repave  the  street,  if  the  fact  of  such  encroach- 
ment was  not  known  to  the  grantee  when  the  deed  was  made.  Trice  v. 
Kayton,  836. 
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J.   CJOVBNANT  AGAINST  EnCITMBRANCES  13  BROKEN  BY  AN  OUTSTANDING  EaSB- 

MBNT  of  any  kind  other  than  that  of  a  public  highway.  Huyck  v.  i4n- 
drews,  432. 
S.  An  Encumbrance,  within  the  Terms  of  a  Covenant  against  Encum* 
BRANCES,  Includes  every  right  to  or  interest  in  the  land  to  the  dimina* 
tion  of  the  value  of  the  land,  but  consistent  with  the  passage  of  the  fee 
for  the  land.     Id. 

4.  Breach  of  a  Covenant  against  Encxtmbrances  Takes  Place  the  Is- 

stant  the  conveyance  is  made.     Id. 

5.  Covenants  in  a  Deed  Protect  the  Grantee  against  Evert  Adversi 

Bight,  interest,  or  dominion  over  the  land,  whether  he  had  notice  of 
gnch  adverse  interest  or  not.     Id. 

4.  Evidence.  —  In  an  action  to  recover  for  a  breach  of  a  covenant  against 

encumbrances  based  upon  the  existence  of  an  easement  consisting  of  a 
right  to  maintain  a  dam,  the  defendant  is  not  entitled  to  ask  the  owner 
of  sach  dam  what  la  the  fair  value  of  his  dam  in  connection  with  his 
milL    Id. 

See  Easements,  2. 

CRIMINAL  LAW. 

1.  It  IS  PoLioT  OF  Criminal  Law  to  so  Charge  Offense  that  if  the  defend* 
ant  ia  acquitted  he  can  the  more  e£isily  plead  and  show  such  acquittal,  if 
again  charged  with  the  same  offense.  This  practice  does  not  leave  it 
to  conjecture  alone  to  determine  whether  such  charge  be  identical  with 
some  former  one,  on  which  an  acquittal  has  been  had,  but  it  must  be 
specific  to  be  available.     State  v.  Segermond,  169. 

5.  Malice  and  Criminal  Intent  mat  be  Inferred  from  recklessness  and 

wanton  disregard  of  human  life.     Mercer  v.  Corbin,  76. 

Si  Indictment.  —  Motion  to  quash  an  indictment,  though  filed  with  the 
consent  of  court,  and  after  plea  of  not  guilty  entered,  but  not  with- 
drawn, will  not  have  the  effect  of  withdrawing  such  plea.  State  v. 
Eeeve8,  349. 

i.  BiOTOLB  IS  A  Vehicle  within  the  Meaning  of  the  Law,  and  its  use 
upon  a  public  sidewalk  is  unlawful  under  Indiana  Revised  Statutes  of 
1881,  section  3361,  which  makes  it  unlawful  for  any  person  to  ride  or 
drive  upon  a  town  or  village  sidewalk,  and  the  rider  of  the  bicycle  may 
be  held  liable  for  an  injury  to  a  foot-man,  although  no  injnry  was  in- 
tended.    Mercer  v.  Corbin,  76. 

See  Extradition,  1,  2. 

DAMAGES. 

1.  Petition  is  Sufficient,  in  General  Wat,  to  Apprise  Defendant  of 
Nature  of  Claim  of  the  plaintiff,  where  it  alleges  that  plaintiff  has 
been  damaged  in  an  amount  stated  by  the  difficulty  in  renting  his 
premises,  and  by  depreciation  in  their  value  on  account  of  the  defend- 
ant's having  rented  a  house  in  the  vicinity  thereof  to  lewd  women  as  a 
place  of  public  prostitution,  and,  in  the  absence  of  any  special  exception 
thereto,  is  sufficient  to  warrant  an  award  of  damages  for  a  loss  of  rents. 
Beaao  v.  Southworth,  814. 

%,  PxTTTioN  Shows  Case  for  Exemflart  Damages  where  it  alleges  that  the 
defendant  was  notified  that  the  establishment  complained  of  was  a 
bawdy-house;  that  he  was  warned  in  writing  not  to  permit  it  to  be  used 
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for  such  purposes;  and  that,  subsequent  to  such  notice,  he  made  a  pre- 
tended conveyance  to  the  keeper  of  the  house  in  order  to  shield  him- 
self from  responsibility.  Id. 
8.  Death  of  Child  before  Birth  and  Grief  Occasioned  thereby  to 
Mother  are  not  Elements  of  Damage,  in  an  action  for  personal  in- 
juries to  a  wife.  But  evidence  that  the  child  was  stillborn  may  be  ad- 
mitted, if  that  fact  tends  to  show  that  her  labor  was  thereby  prolonged 
and  her  suffering  so  increased.  Western  Union  Tel.  Co.  v.  Cooper^ 
772. 

4.  Husband  cannot  Recover  Damages  for  his  Anxiety  and  Sympathy 

FOR  Suffering  of  Wife  in  an  action  to  recover  for  personal  injuries  to 
her.  Only  the  person  who  suffers  the  injuries  proximately  resulting 
from  the  wrong  done  is  entitled  to  compensation  in  such  action.  Id. 
ft.  Measure  of — Where  One  has  been  Injured  by  the  Negligence  of 
Another,  the  jury,  in  estimating  the  damages,  may  take  into  consid- 
eration his  physical  and  mental  suffering  arising  from  the  injury, 
his  medical  expenses  in  getting  his  injuries  healed,  his  loss  of 
wages  for  the  time  he  was  prevented  from  working,  and  proper  compen- 
sation for  his  being  deprived  by  the  injuries  from  following  such  calling 
or  business  as  he  could  have  otherwise  followed.  Richmond  etc.  K'y  Co. 
v.  Norment,  827. 

6.  Measure  of,  in  Torts  Committed  through  mistake,  ignorance,  or  mere 

negligence,  is  compensation  only;  but  in  such  as  are  committed  will- 
fully, maliciously,  or  so  negligently  as  to  indicate  a  wanton  disregard  of 
the  rights  of  others,  the  jury  are  not  restricted  to  compensation  merely, 
but  may,  if  the  evidence  justifies  it,  award  vindictive  or  exemplary  dam- 
ages.    Pittsburgh  etc.  R'y  Co.  v.  Lyon,  517. 

7.  Verdict  will  not  be  Set  Aside  on  the  Ground  that  the  Damages 

Awarded  were  Excessive,  where  the  action  is  to  recover  compensation 
for  the  death  of  one  who  left  a  widow  and  a  number  of  infant  children, 
unless  the  amount  of  the  verdict  is  such  as  to  warrant  the  belief  that  the 
jury  were  influeneed  by  prejudice  or  partiality,  or  misled  by  some  mis- 
taken view  of  the  merits  of  the  case.  Virginia  Mid.  R'y  Co.  v.  White, 
874. 
Bee  Appeal,  5;  Execution,  11;  Injunction,  1,  2;  Jurisdiction,  I;  Neoli- 
GBNOK,  12;  Telegraphs,  10,  13-17;  Trespass,  2;  Trover. 

DEBTOR  AND  CREDITOR. 
Grkditor  by  Obtaining  Judgment  acquires  no  estate  in  the  debtor's  land, 
but  a  deed  made  before  such  judgment,  and  recorded  before  sale  there- 
under, is  notice  to  a  purchaser  thereat,  and  will  defeat  him.     Parka  v. 
People's  Bank,  295. 

See  Contracts,  6. 

DEDICATION. 
1.  Public  Alley  in  City.  —  Simple  fact  of  dedication  to  public  of  alley  in 
city  makes  it  a  public  way,  and   no  further  action  is  required  on  the 
part  of  the  city  to  open  it  for  the  use  of  the  public  generally.    Osage  City 
V.  Larkin,  186. 

5.  Alley  in  City  Retains  its  Character  as  Such,  although  one  person 

owns  the  land  on  both  sides  of  it,  and  it  is  so  obstructed  by  the  road- 
beds of  a  railroad  as  to  be  practically  impassable  for  general  travel.    Id, 
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DEEDS. 

1.  Dksd  by  Insane  Husband,  op  Homestead,  perfect  in  form,  and  executed 
by  him  and  his  wife,  is  voidable  only,  but  not  void;  and  if  the  wife  seek 
to  avoid  it,  she  must  pay  back  the  consideration  received  thereunder. 
Pearson  v.  C(xc,  740. 

S.  Where  Coitrt  Decrees  Repatment  os  Consideration  Rkcetved  undkjei 
Deed,  upon  rescinding  a  conveyance,  it  should  order  a  sale  of  the  prop- 
erty, after  a  reasonable  time,  for  the  purpose  of  raising  the  money  found 
to  be  due.    Id. 

See  AOKNOWLSDOMENTS;    EXEOXmONS,   3-6. 

DEPOSITION. 
CoDBT  MAT  Allow  Offioeb  Who  Took  Deposition  to  Supply  Oiassiov 
therein,  where  it  is  satisfied  that  the  deposition  has  not  been  altered. 
MiUHdn  v.  Smoot,  813. 

See  EviDENOB,  11. 

DIVORCK 
See  Masbiaqb  and  Divoroe;  Husband  and  Wifb,  6. 

DOMICILE. 
See  Husband  and  Wipe,  1. 

DOWER. 
Fbaudulent  Deed  by  Husband  and  Wipe. — Where  a  conveyance  by 
the  husband  in  which  the  wife  joins  is  set  aside  as  fraudulent  as  to 
creditors,  the  wife's  right  of  dower  is  revived,  and  it  makes  no  dif- 
ference that  she  contracted  with  her  husband  to  relinquish  her  dower 
in  the  land  granted  in  consideration  of  receiving  the  residue  after  the 
satisfaction  of  the  debts  mentioned  in  the  deed,  because  the  deed  of  the 
husband  being  void,  there  is  no  estate  in  the  grantee  upon  which  the  re- 
linquishment of  dower  can  operate,  and  she  is  therefore  restored  to  her 
former  rights.    Bokannon  v.  Combs,  328. 

EASEMENTS. 
1.  An  Easement  is  an  Interest  in  Land  Created  by  grant  or  agreement, 
expressed  or  implied,  conferring  a  right  upon  the  owner  thereof  to  some 
profit,  benefit,  dominion,  or  lawful  use  out  of  or  from  the  estate  of  an- 
other.     Huyck  V.  Andrews,  432. 
%  Visible  and  Notorious  Easements  are  not  Excepted  proh  thk  Opeba- 
TION  of  a  covenant  against  encumbrances.     Id. 
See  Covenants,  5. 

EJECTMENT. 
See  Estoppel,  6;  Partition,  6. 

ELECTIONS. 

1.  CJontest — Notice. — Where  in  an  election  contest  the  ground   upon 

which  it  is  based  does   not   touch  the  qualifications  of  the  voters,  it 

is  not  necessary  to  set  out  their  names  in  the  notice  of  contest;  but  it 

is  sufficient  to  state  the  grounds  of  contest  under  section  5528,  Revised 
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Statutes  of  Missouri;  and  such  notice  need  not  state  the  facts  which 
constitute  ballots  fraudulent,  as  section  5493  of  such  statutes  fumishea 
an  absolute  rule  of  evidence  in  that  regard.     Oumm  v.  Hubbard,  312. 

2.  Fraudulent  Ballot.  —  Where  the  county  court  has  ordered  a  stock 
law  submitted  to  the  electors  at  a  general  election,  their  votes  for  or 
against  it,  written  upon  the  ballots  cast,  does  not  render  such  ballots 
fraudulent  under  section  5493,  Revised  Statutes  of  Missouri,  whether 
such  order  of  the  court  was  valid  or  not.  .  Id. 

t.  Evidence  to  Explain  Ballots.  —  Efifect  should  be  given  to  the  will 
of  the  electors,  and  circumstances  surrounding  an  election  may  be  given 
in  evidence  to  explain  ambiguities  in  the  ballots.  Therefore  where, 
in  an  election  contest,  there  were  but  two  candidates  for  a  county 
ofiSce,  and  their  names  are  so  unlike  that  there  is  no  danger  of  con- 
foaion  between  them,  while  the  voting  population  was  largely  Ger- 
man, the  court  is  authorized  to  find  that  ballots  cast  for  "  J.  D.  Hubba," 
"J.  D.  Huba."  "Huber,"  "J.  D.  Hub,"  and  "D.  Hnber"  should  be 
counted  for  "  J.  D.  Hubbard."    Id. 

4.  Peesumption  that  Ballot  is  Valid.  —  Where  an   election  is  held, 

and  the  badlots  received  and  counted  by  duly  appointed  officers,  it 
is  presumed  that  such  ballots  are  legal,  and  the  burden  of  proof  ia 
upon  the  party  who  asserts  their  invalidity  to  show  that  they  are 
illegal.    Id. 

5.  Fresumptiok  that  Ballot  is  Legal. — It  is  not  sufficient  proof  of 

the  invalidity  of  a  vote  to  show  that  the  person  who  cast  it  is  of 
foreign  birth,  nor  that  he  made  declaration  of  his  intention  to  become 
a  citizen  more  than  five  years  before  the  date  of  the  election  in  ques- 
tion. The  presumption  that  the  ballot  is  legal  is  not  overcome  by  such 
proof,  without  more.  Id. 
C  CtoizEN  —  Minor  Child — Naturalization  oi'  Farbnt. — The  minor 
children  of  aliens,  though  born  out  of  the  United  States,  if  dwelling 
therein  at  the  time  of  the  naturalization  of  the  parents,  thereby  become 
citizens  by  virtue  thereof.    Id. 

7.  Illbqal  Ballot.  —  A  ballot  cast  by  one  of  the  judges  of  election  after 

the  polls  have  been  closed  is  illegal.     Id. 

8.  Practice. — The  appellate  court  will  not  determine  disputed  or  doubt- 

ful questions  of  fact  in  contested  election  cases;  and  if  the  judgment 
of  the  lower  court  is  in  accord  with  correct  priifciples  of  law,  it  will  be 
affirmed.    Id. 

EMINENT   IjOMAIN. 

1,  When  a  Railroad  Company  Locates  rrs  Line  ov  Road  over  the  lands 
of  private  owners,  it  secures  a  right  to  enter  upon  and  occupy  the  land 
covered  by  such  location,  and  though  actual  entry  cannot  be  made  until 
the  damages  accruing  to  the  owner  shall  be  paid  or  secured,  and  though 
the  parties  cannot  agree  upon  the  amount  of  damages,  still  the  owner 
cannot  prevent  the  exercise  of  the  right  of  eminent  domain  by  the  com- 
pany.    Lafferty  v.  Schuylkill  River  R.  R.  Co.,  587. 

S.  Compensation  por  Growing  Crops.  —  When  a  railroad  company  lo- 
cates its  line  of  road  over  the  lands  of  a  private  owner,  he  may  either 
abandon  the  land  covered  by  the  line  as  located,  and  proceed  to  have 
his  damages  assessed,  or  he  may  continue  to  occupy  and  cultivate  until 
actual  entry  by  the  company,  and  if  he  plants  crops  after  the  location 
and  before  notice  and  bond  given  by  the  company,  he  is  entitled  to 
damages  for  their  destruction  as  well  as  for  injury  done  to  the  land.    Id, 
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t.  Tenant's  Right  to  Compensation  for  Growing  Crops.  —  When  a 
railroad  company  has  located  ita  line  of  road  upon  the  lands  of  a  private 
owner,  and  the  latter  leases  it  with  notice  to  the  tenant  of  the  location, 
the  latter  has  the  right  to  occupy  and  cultivate  the  land  until  actual  en- 
try, and  is  entitled  to  damages  for  the  destruction  of  his  growing  cropa 
planted  before  notice  when  his  possession  would  be  interfered  with,  but 
he  cannot  be  heard  to  complain  that  the  value  of  his  term  has  been 
diminished.     Id. 

EQUITY. 
See  Praxtdulknt  Convbyances,  1;  Partition,  2,  7,  8. 

ESTOPPEL. 

1.  To  Constitute  EIstoppel  in  Paib,  there  must  be  a  false  representation  or 
concealment  of  known  material  facts  made  to  a  party  ignorant  of  their 
truth  or  falsity,  and  made  with  intent  that  the  latter  party  would  act 
upon  them,  and  he  must  have  so  acted  upon  them.  Bladgett  v.  Perry, 
2ffl. 

8.  In  Pais.  —  Mere  silence  or  some  act  done  where  the  means  of  knowl- 
edge are  equally  open  to  both  parties  does  not  create  an  estoppel  in  jms. 
Id. 

8.  To  Create  Estoppel  in  Pais,  it  must  be  certain;  the  misrepresentation 
must  be  plain,  not  doubtful,  nor  a  matter  of  mere  inference  or  opinion. 
Id. 

^  In  Pais.  —  Where  a  party  acts  under  the  advice  of  his  counsel  that  a 
purchase  under  a  second  execution  will  be  good,  and  that  the  sale  to  be 
made  thereunder  will  bar  and  estop  another  from  asserting  title  under 
any  former  deed  to  the  latter,  the  latter  is  not  estopped  from  setting  up 
title.     Id. 

8.  An  Attorney's  Name  signed  to  a  petition  merely  as  accommodation  to 
plaintiff 's  attorney  is  not  an  estoppel  as  to  the  former  from  setting  up 
title  to  land  sold  under  execution  issued  in  such  suit.     Id. 

0.  Equitable.  —  Stranger  to  title  cannot  invoke  an  equitable  estoppel  against 

plaintiff  in  ejectment.     Id. 

7.  Estoppel  in  Pais  is  Founded  on  the  Proposition  that  a  person  mijuri$ 
has,  by  misrepresenting  the  truth,  purposely  induced  another  to  believe 
in  and  act  upon  the  existence  of  certain  facts,  which,  if  they  were  now 
made  to  appear  different  from  what  they  were  represented  to  be,  would 
cause  substantial  injury  to  the  person  who  acted  on  the  faitli  of  the 
representation.     Cook  v.  Walling,  17. 

See  Banks  and  Banking,  7;  Judgments,  9;  Married  Women,  1,  2,  4-6; 
Municipal  Corporations,  12, 

EVIDENCE. 

1.  Inspection    of  Books.  —  Where  evidence  is  the  result  of  voluminous 

facts,  or  the  inspection  of  many  books  and  papers,  the  examination  of 
which  cannot  conveniently  take  place  in  court,  or  where  the  witness 
has  inspected  the  accounts  of  the  parties,  though  not  allowed  to  give 
evidence  of  their  particular  contents,  he  will  be  allowed  to  speak  of  the 
general  balance  or  result  of  such  examination,  and  such  statement  is  nol 
hearsay.  Masonic  Mut.  Ben.  Soc.  v.  Lackland,  298. 
S.  Oeneral  OBJEeriON  to  the  competency  of  an  exhibit  or  tabulated  state- 
ment which  is  the  result  of  an  examination  made  by  an  accountanti 
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and  from  which  he  testifies  as  a  memorandum,  is  worthless,  because  not 
specific.     Id. 

B.  Ebror  in  ADMimKO  Evidence  against  objection  is  cured  by  admitting 
the  same  evidence  subsequently  without  objection.     Id. 

4.  Ij  Evidence  is  Competent  for  Ant  Pckpose,  an  objection  to  it  cannot 
be  regarded  as  well  taken,  although  counsel  who  sought  to  introduce  it 
claimed  it  to  be  admissible  on  an  erroneous  ground.  Parsons  v.  Nem 
Tork  Central  etc.  R.  R.  Co.,  450. 

B.' Ij  Impeoper  Evidence  has  been  Admitted  without  Objection,  the 
only  remedy  of  the  opposing  party  is  to  move  to  strike  such  evidence 
out.     Id. 

t»  Plkadinq — JtjDioiAii  NoncB. — For  some  purposes,  courts  of  one  state 
may  take  judicial  notice  of  the  judicial  decisions  of  other  states,  but  as 
matter  of  law  or  fact,  applicable  to  a  particular  case,  the  law  of  another 
state,  whether  declared  by  judicial  decisions  or  otherwise,  must  be 
pleaded  or  proved,  and  will  not  be  judicially  noticed.  Cincinnati  etc. 
R.  R.  Co.  V.  McMuUen,  67. 

7.  Declaration,  to  be  Part  of  the  Res  Gest^  need  not  be  coincident 
in  point  of  time  with  the  main  fact  to  be  proved.  It  is  sufilcient 
if  the  two  are  so  nearly  connected  that  the  declaration  can,  in  the  ordi- 
nary course  of  events,  be  said  to  be  the  spontaneous  exclamation  of  the 
real  cause,  or  if  a  subsequent  declaration  and  the  main  fact  at  issue, 
taken  together,  form  a  continuous  transaction,  the  declaration  is  admis* 
sible;  but  a  mere  subsequent  declaration  is  not  of  itself  a  sufficient  con- 
necting circumstance  to  make  it  admissible.  Leahey  v.  Caas  Ave.  etc.  R'p 
Co.,  300. 

t.  Declarations  of  Party  Injured  bt  Railway  Train  as  to  how 
he  received  the  injury,  made  when  he  was  first  picked  up  at  the 
scene  of  the  accident,  surrounded  by  parties  who  witnessed  it,  are  ad« 
missible  as  part  of  the  rea  gestae,  but  his  declarations  made  from  five  to 
twenty  minutes  afterwards,  when  he  had  been  removed  fifty  or  seventy- 
five  feet  and  placed  on  a  cot,  are  inadmissible.     Id. 

9.  Res   Gestae.  —  In  action   for    damages  for    injury  caused    by  a  rail- 

way, evidence  that  immediately  after  the  accident  a  woman  was  heard 
to  shout  "  Murder"  is  inadmissible  as  part  of  the  rea  gestae.     Id. 

10.  Res  Gest^,  Statements  not  Admissible  as  Part  of,  when.  —  State- 
ments made  by  by-standers  an  hour  or  two  after  a  railroad  disaster  as  to 
the  cause  of  and  the  circumstances  attending  the  accident  are  not  ad- 
missible in  evidence  as  part  of  the  rea  geatce.  Miaaouri  Pacific  R'y  Co.  v. 
Ivy,  758. 

11.  Objection  Going  to  Manner  and  Form  of  Taking  Deposition  must  bb 

Made  before  Trial,  and  notice  given  to  the  opposite  party;  otherwise, 
the  deposition  cannot  be  excluded  when  offered  in  evidence  on  the  trial. 
Id. 

12.  Physician  Called  to  Testify  as  an  Expert  may  Give  Opinion 
as  to  the  nature  and  extent  of  an  injury  sustained  to  the  person, 
though  based  in  part  on  statements  made  to  him  by  the  person  injured 
descriptive  of  present  pains  or  symptoms.  Louisville  etc.  Ify  Co.  v. 
Snyder,  60. 

IS.  Physician  Shown  to  be  Expert  may  Give  in  Evidence  his  Opiniow 
as  to  whether  a  child  would  have  been  born  alive  if  medical  assistance 
had  been  obtained  in  time.      Western  Union  Tel.  Co.  v.  Cooper,  772. 
See  Gifts,  2;  Telephones,  8. 
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executions. 

L  BnrtmiT.  —  Under  the  Missoori  Revised  Statutes  of  1879,  section  2338,  u» 
execution  may  issue  returnable  at  the  option  of  the  plaintiff,  either  to 
the  first  or  second  term  of  court  after  such  issuance.  Blodgett  v.  Perry, 
307. 

2.  Presumption  in  Favor  of  Officer.  —  In  the  absence  of  proof  to  the 
contrary,  it  will  be  presumed  that  the  clerk  who  issued  and  the  sheriff 
who  sold  under  the  execution  obeyed  the  dictates  of  duty,  aoid  complied 
with  the  law.     Id. 

t.  Sale  —  Deed.  —  An  assignee  of  a  purchaser  of  land  at  sheriff's  sale  without 
taking  a  deed  cannot,  after  fifteen  years  have  elapsed,  begin  suit  against 
such  ex-sheriff  to  compel  him  to  execute  to  him  a  deed,  without  notice 
to  a  party  also  claiming  title,  and  a  deed  so  executed  is  void  as  to  the 
latter.    Id. 

4.  Sheriff's  Deed.  — No  title  passes  at  sheriff's  sale  of  land,  except  upon 

delivery  of  a  deed.     Id. 

5.  Sale  —  Deed.  — Where  a  party,  since  deceased,  purchased  land  at  sheriff'* 

sale,  but  took  no  deed,  he  has  no  interest  that  can  be  made  the  subject 
of  administrator's  sale.     Id. 
C  Sale.  —  Purchaser  at  sheriff's  sale  who  allows  fourteen  years  to  elapse 
without  taking  a  deed  will  be  presumed,  with  those  claiming  under  him, 
to  have  abandoned  all  claim  to  the  premises.     Id. 

7.  Sale  —  Notice  to  Debtor.  —  Where  the  debtor's  residence  is  described 

in  the  execution  and  other  proceedings  for  the  sale  of  his  land,  and  the 
officer's  return  shows  that  he  gave  notice  "to  the  judgment  debtor  in 
this  execution "  by  mail,  postage  paid,  he  not  being  a  resident  of  hie 
county,  it  will  be  inferred  that  notice  was  given  by  mail  directed  to  the 
debtor's  residence,  as  stated  in  the  execution,  and  as  required  by  statute. 
MiOet  V.  Blake,  275. 

8.  Sale  —  Sufficienot  of  Return.  — Where  the  return  of  the  officer  state* 

that  he  took  and  sold  "all  the  right,  title,  and  interest "  of  the  judgment 
debtor  in  and  to  the  land  described,  such  return  is  sufficient  to  pass  all  the 
right,  title,  and  interest  of  the  debtor.  This  under  chapter  76,  section 
42,  Revised  Statutes  of  Maine.     Id. 

tL  Contingent  Interest  under  Will.  — Where  a  testator  by  will  provided 
for  the  distribution  of  the  income  of  his  estate,  and  then  that  "  either 
at  the  death  of  the  last  survivor  of  my  now  living  children  or  grand* 
children  who  may  be  living  at  the  time  of  my  death,  or  at  the  expiration 
of  twenty-one  years  from  my  own  death,  whichever  event  shall  first 
happen,"  the  principal  of  the  estate  shall  vest  absolutely  in  those  enti- 
tled to  the  income.  Until  one  of  the  events  mentioned  happens  it  is  not 
determined  who  will  be  entitled  to  any  part  of  the  principal  of  the 
estate,  and  until  then  the  interest  of  a  legatee  therein  is  contingent,  and 
not  subject  to  an  execution  attachment.     Patterson  v.  Caldwell,  598. 

10.  Expectancies  and  Contingencies  are  not  subject  to  assignment  or  exe- 
cution attachment  at  law,  and  while  equity  will  uphold  assignments  of 
contingent  interests  or  expectancies  and  things  resting  in  mere  possi- 
bility, if  fairly  made,  and  not  against  public  policy,  yet  only  a  thing; 
which  has  a  present  and  certain  existence,  although  its  possession  and 
enjoyment  may  be  postponed  for  a  time,  is  subject  to  execution  attach- 
ment. The  latter  cannot  be  levied  upon  expectancies  or  contingent 
interests.    Id. 
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11.  Exempt  Pkoperty — Damages  not  Recoverable  for  Seizure  of, 
WHEN.  —  The  plaintiff  in  a  suit  is  not  liable  in  damages  for  the  seizure 
and  sale,  by  the  officer  to  whom  the  writ  is  delivered,  of  property 
«zempt  from  execution,  where  there  is  no  evidence  to  show  that  the 
plaintiff  directed  the  levy  or  in  any  way  participated  in  the  seizure,  or 
that  he  ever  received  the  proceeds  of  the  sale,  or  in  any  manner  ratified 
the  seizure  under  the  writ.  When  he  places  a  writ  in  the  hands  of  an 
officer  for  service  he  is  presumed  to  intend  that  no  action  shall  be 
taken  thereunder  not  authorized  by  its  terms.      WJiite  v.  StrS)ling,  732. 

12.  Exemptions  —  Right-to  Claim  Exemption  by  Becoming  Householder 
AFTER  Levt.  — Debtor  who  was  unmarried  when  judgment  was  ob- 
tained against  him,  and  whose  property  was  levied  upon  under  an  exe- 
cution issued  on  the  judgment,  and  advertised  for  sale,  has  a  right  to 
claim  the  benefit  of  the  exemption  laws,  if  between  the  date  of  levy  and 
the  date  fixed  for  sale  he  marries  and  becomes  a  b<ma  fide  householder, 
and  he  is  entitled  to  enjoin  the  sale.     Robinaon  v.  Hughes,  45. 

13.  Proceei>3  of  Voluntart  Sale  of  Homestead  are  Liable  to  Execu- 
tion.    Mann  v.  Kelsey,  800. 

14.  Monet  in  Hands  of  Sheriff  Belonging  to  Judgment  Debtor  against 
whom  he  holds  an  execution  may  be  applied  by  him  to  such  execution, 
although  it  has  been  made  by  him  on  execution.     Id. 

See  Homestead,  2;  Partition,  11. 

EXEMPTIONS. 
Exemption  Laws  of  Tennessee  were  Enacted  for  the  protection  of  citizens 
of  that  state  only,  and  non-residents  cannot  avail  themselves  of  their 
benefit.    Prater  v.  Prater,  623. 

See  Executions,  11-14. 

EXPECTANCIES. 
See  Executions,  9,  10. 

EXTRADITION. 

1.  Trial  of  Person  Extradited  for  Another  and  Different  Offense.— 

Where  one  state  procures  the  extradition  from  another  state  of  an  al- 
leged fugitive  from  justice,  to  be  prosecuted  for  some  particular  offense 
for  which  his  extradition  was  obtained,  he  cannot  be  prosecuted  in  such 
state  for  another  and  different  offense  until  after  he  has  had  a  reasonable 
opportunity  to  return  to  the  place  from  which  he  was  extradited.  State 
V.  Hall,  200. 

2.  It  is  Constitutional  Duty  of  State,  in  every  case,  to  extradite  a 

fugitive  from  justice  upon  a  legal  requisition  from  another  sister  state, 
and  it  can  ask  no  questions  upon  the  subject,  nor  impose  any  terms. 
Id. 

FALSE  IMPRISONMENT. 
17either  malice  nor  wamt  of  probable  cause  need  be  proved  to  support  an 
action  of  false  imprisonment.  Evidence  tending  to  show  that  plaintiff 
<wa8  restrained  of  his  liberty  at  defendant's  instance,  by  reason  of  pro- 
cess which  the  magistrate  had  no  authority  to  issue,  is  sufficient  to  sus- 
tain such  action.     Boeger  v.  Langenberg,  322. 

See  Arrest,  3;  Malicious  Prosecution,  7. 
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FORGERY. 
See  Payment,  2. 

FRAXJD'. 
BxPKXSiNTATiONS  ASB  NOT  Fkahdulent  when  made  for  an  honest  parpose, 

and  with  fair  reason  for  believing  them  to  be  tme,  although  they  may 

turn  ont  to  be  untrue.     Lewark  v.  Carter,  40. 
Bee  HiTSBAND  and  Wite,  3,  4;  Insukancs,  10;  Sales,  1-4;  Sttrsttbhip,  1. 

FRAUDULENT  CONVEYANCES. 

1.  Ali<owanob  will  be  Made  to  Fraudulent  Gbantbe  in  a  Sxrrr  in  Equrrr 
to  compel  him  to  account  for  rents  received  before  the  conveyance  to 
him  was  set  aside,  for  monays  paid  out  by  him  for  taxes,  necessary  re> 
pairs,  interest  on  valid  pre-existing  liens,  and,  in  some  cases,  for  com- 
missions  paid  by  him  for  the  collection  of  rents;  but  he  is  not  entitled  to 
any  allowance  for  insurance  effected  in  his  name  and  for  his  benefit.  If 
he  has  paid  interest  at  the  rate  of  seven  per  cent  on  mortgages  long  past 
due,  on  which  only  six  per  cent  could  have  been  demanded  by  the  mort- 
gagees, he  is  not  entitled  to  credit  for  any  more  than  the  latter  sum.. 
Looa  V.  Wilkinson,  495. 

B.  The  Rules  GovEBNiNa  an  AonoN  against  a  Fraudulent  Grantee  ar» 
different  from  those  applicable  to  an  action  brought  by  him.  In  an  ac- 
tion of  the  latter  class,  the  court  might  leave  him  entangled  in  the  toil 
which  he  had  himself  woven,  the  victim  of  his  own  fraudulent  acts.  But 
when  he  is  a  defendant,  pursued  for  the  purpose  of  an  accounting,  such 
accounting  will  be  controlled  by  equitable  principles,  and  he  may  be  al- 
lowed as  offsets  expenditures  necessarily  made  by  him  for  the  preserva- 
tion of  the  property,  or  for  the  discharge  of  pre-existing  liena  thereon. 
Id, 

See  Corfobations,  2;  Dower;  Homestead,  6;  Husband  and  Wm,  9,  10; 

MORTOAQES,  4,  5. 

GARNISHMENT. 
Sm  A^aiONnKTs  tor  the  Benefit  of  Creditors,  8;  MuaxoiPiL  Cobpoka- 

TIONS,  13,  14. 

GIFTS. 

L  Out  by  Deposit  of  Money  in  Savings  Bank.  — Deposit  of  money  in  a 
bank  by  a  father  in  the  name  of  his  daughter,  with  the  intention  that 
such  deposit  shall  take  effect  as  a  gift  to  her,  subject  to  his  right  to  the 
income  while  he  lived,  and  to  his  wife's  right  of  taking  such  income  for 
her  life,  if  she  survived  him,  is  a  valid  gift  of  such  moneys  to  the  daugh- 
ter if  she,  upon  being  informed  of  the  deposit  and  its  purpose,  assents 
thereto,  although  the  father  retains  the  deposit-book  during  his  life  to 
enable  him  to  draw  the  income.     Smith  v.  Ossipee  etc.  Sav.  Sank,  400. 

S.  Etidbnce  must  Correspond,  with  Allegations.  —  Evidence  showing 
•  written  assignment  of  a  note  "for  value  received,"  and  a  direction 
to  the  bailor  thereof  to  deliver  it  to  defendant,  will  not  support  the  plea 
of  a  gift.     Hall  v.  Knappenberger,  337. 

S,  Undue  Influence.  —  An  alleged  gift  of  a  note  for  five  thousand  dol- 
lars by  a  man  eighty  years  old  troubled  with  Bright's  disease,  and 
most  of  the  time  in  a  somnolent  state  from  the  use  of  opiates,  to  his  con- 
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fidential  friend,  agent,  adviser,  and  business  manager,  is  presumptively 
void,  and  the  burden  of  proof  is  on  the  donee  to  show  the  absolute 
fairness  and  validity  of  the  gift,  and  that  it  is  free  from  the  taint  of 
undue  influence.     This  rule  is  the  same  at  law  as  in  equity.     Id. 

4.  Gnrr  Causa  Mortis  of  a  savings-bank  book  from  husband  to  wife  to  be 

valid  must  be  accompanied  by  an  actual  delivery  of  the  book  from  the 
donor  to  the  donee,  and  such  delivery  must  be  made  for  the  express  pur- 
pose of  consummating  the  gift.  A  previous  and  continuing  possession 
by  the  donee  is  not  sufficient.     Drew  v.  Hagerty,  255. 

5.  Oaxtba   Moktis.  —  Actual  delivery  is  essential  to  distinguish  a  gift  causa 

mortis  from  a  legacy,  and  without  which  such  gift  can  only  be  eua- 
tained  as  a  nuncupative  will.    Id. 

GROWING  CROPS. 
See  Bminent  Domain,  2,  3;  Mortoaoes,  3»  6. 

HIGHWAYS. 
See  Nkgligence,  1-4. 

HOMESTEAD. 

1.  What  is  Suffioibnt  Designation  of.  —  The  head  of  a  family  by  living  on 

a  tract  of  land  of  less  than  two  hundred  acres  with  his  family,  as  his 
home,  thereby  sufficiently  designates  it  as  his  homestead,  although  he 
may  own  another  tract  in  another  county.    Coates  v.  Caldwell,  725. 

2.  Cotton  Grown  on  Homestead  while  Unpicked  is  Exempt  from  Exe- 

cution; but  when  it  has  been  picked  the  exemption  ceases.     Id, 
t.  Pbotecjtion  oe  Homestead  Exemption  is  Still  Retained  by  Wife  and 
Minor  Children  of  a  man  who  has  left  the  state  and  desires  them 
to  follow  him,  so  long  as  they  remain  upon  the  homestead  left  by  him. 
Upon  the  husband's  leaving  the  state,  the  wife  becomes  the  head  of  the 
family,  and  she  cannot  be  prevented  from  remaining  in  the  state  and 
continuing  the  occupancy  of  the  home,  whatever  may  be  the  purposes 
or  desires  of  the  husband  after  leaving  the  state.     McDonnell  v.  Bags' 
dale,  729. 
4.  Is  not  Abandoned  by  Desire  of  Claimant  to  Sell  It,  or  by  hia  de- 
sire for  future  abandonement  thereof,  so  long  as  it  is  actually  occupied 
by  him.     Id. 
C  Sale  or,  cannot  be  Fraud  on  Creditor  of  Claimant,  since  such  creditor 
has  no  interest  therein  which  may  be  used  in  payment  of  his  debts.    Id. 
See  Executions,  13;  Husband  and  Wifb,  2. 

HOMICIDK 

1.  Murder.  —  Indictment  for  murder  which  fails  to  charge  that  the  homio 
oidal  act  was  done  feloniously  is  defective,  and  the  defect  is  not  cored 
by  alleging  that  the  assault  was  made  feloniously,  nor  by  the  conclud- 
ing words  of  the  indictment  that  defendant  did  "  feloniously  kill  and 
murder,"  when  the  words  "feloniously,  "etc.,  are  not  connected  with  the 
mortal  stroke  by  the  words  "then  and  there."  State  v.  Herrell,  289. 

1.  Murder  —  Self-defense.  —  Where  a  party  brings  on  a  difficulty  with 
the  purpose  of  wreaking  his  malice  by  slaying  his  adversary,  or  doing 
him  some  great  bodily  harm,  and  actuated  by  such  felonious  pnrpoM 
he  does  the  killing,  he  is  guilty  of  murder,  and  not  entitled  to  the  de> 
feiue  of  self-defense.     Id. 
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3.  MtTBDER.  —  Instruction  to  the  effect  that  the  quality  of  the  homicidal 

act  is  the  same  whether  it  was  perpetrated  with  or  without  felonious 
intent,  provided  the  perpetrator  "brought  on  the  difficulty  or  volun- 
tarily entered  into  the  same,"  is  erroneous.     Id. 

4.  Murder.  —  Instruction  which  in  effect  holds  that  an  intentional  killing 

which  may  only  be  murder  in  the  second  degree  is  murder  in  the  first 
degree  is  erroneous.  Id. 
6.  Murder  —  Adultery  No  Defense.  —  Where  adulterous  intercourse  has 
taken  place  for  a  long  series  of  years  with  the  full  knowledge  of  a  son, 
who  slays  his  mother's  paramour  in  revenge,  the  adultery  is  no  justifica- 
tion.   Id. 

6.  Involuntary  Manslaughter  is  where  a  man,  doing  an  unlawful  act  not 

amounting  to  a  felony,  by  accident  kills  another;  or  where  one  kills  an- 
other while  doing  a  lawful  act  in  an  unlawful  manner.  State  v.  Dorsey, 
111. 

7.  Involuntary   Manslaughter.  —  A  Railroad    Engineer  Who  Carb- 

LESSLY  AND  NEGLIGENTLY  ruus  his  locomotive  into  a  passenger-car 
standing  upon  the  railroad  track,  and  thereby  causes  the  death  of  one  of 
its  passengers,  is  guilty  of  involuntary  manslaughter.     Id. 

HUSBAND  AND  WIFE. 

i.  Domicile.  —  As  a  general  rule,  the  domicile  of  the  husband  is,  in  contem- 
plation of  law,  the  domicile  of  the  wife;  but  there  are  exceptions  to  the 
rule,  as  where  the  wife  voluntarily  absents  herself,  under  circumstance* 
amounting  to  a  wrongful  abandonment  of  the  husband,  and  permanently 
resides  in  another  state.      Prater  v.  Prater,  623. 

i.  Homestead  — Wife's  Forfeiture  of  Right  to  Homestead  in  Husband's 
Property.  —  A  woman  who,  without  cause,  voluntarily  and  permanently 
deserts  her  husband  and  home,  and  elopes  with  another  man,  and  lives 
with  him  in  another  state  in  continuous  lewd  intercourse  for  a  long 
period  of  years,  and  until  her  deserted  husband's  death,  forfeits  all  right, 
as  widow,  which  she  may  ever  have  had  to  homestead  in  lands  owned  by 
the  husband  at  his  death.    Id. 

5.  Antenuptial  Settlement  made  by  the  intended  husband  on  the  wife 

without  a  full  disclosure  of  the  value  of  his  property,  and  whereby  the 
provision  secured  for  the  wife  is  grossly  disproportionate  to  the  means 
of  the  intended  husband,  raises  a  presumption  of  designed  conceal- 
ment, and  casts  upon  him  the  burden  of  proof  to  show  that  it  is  fair, 
Neely'a  Appeal,  594. 
i.  Antenuptial  Settlement  —  Fraud  —  Duress.  — Where  a  widower 
of  large  means,  aged  sixty  years,  and  the  father  of  two  sets  of 
children,  procures  the  signature  of  his  intended  wife,  a  spinster 
aged  over  fifty  years,  to  an  antenuptial  settlement,  in  the  presence 
of  her  nearest  relatives,  an  uncle  and  two  brothers,  by  the  provisions 
of  which  he  relinquishes  all  claim  to  twelve  thousand  dollars  owned 
by  her  in  her  own  right,  and  agrees  to  give  her  six  hundred  dollars  per 
year  after  his  death,  in  full  of- all  her  claims  against  his  estate,  she  can- 
not after  his  death  repudiate  the  settlement,  on  the  grounds  that  she 
signed  under  duress,  or  that  it  was  so  disproportioned  to  his  means  aa 
to  create  a  presumption  of  fraud  and  intended  concealment,  especially 
after  she  has  lived  with  him  as  his  wife  for  ten  years,  and  he  has  provided 
by  will  for  the  payment  of  the  settlement,  and  left  her  his  mansion-house 
■o  long  as  she  wants  to  use  it.     Id. 
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6.  Conveyance  to  Husband  and  Wife  Vests  in  Them  an  estate  by  th© 

entireties  in  which  neither  can  convey  any  interest  without  the  assent 
of  the  other,  unless  their  marital  relation  has  been  severed  by  divorce. 
Enyeart  v.  Kepler,  94. 
•.  Conveyance  by  Husband  to  WrPB  of  Lands  of  Which  They  are  Ten- 
ants BY  THE  Entireties  is  valid,  and  divests  him  of  all  estate  in  the 
land,  and  converts  her  estate  into  an  estate  in  fee  and  in  severalty. 
Her  assent  to  such  conveyance  is  sufficitjntly  manifested  by  its  acceptance 
by  her,  and  her  subsequent  disposition  of  the  property  by  will.     Id. 

7.  At  Common  Law,  under  Conveyance  of  Real  Estate  to  Husband 

and  Wife,  they  do  not  take  either  as  joint  tenants  or  tenants  in  com- 
mon, unless  by  express  words,  or  words  strongly  implying  such  inten- 
tion. Without  such  words,  the  estate  conveyed  is  a  tenancy  in  entirety, 
and  on  the  death  of  one  the  survivor  becomes  sole  seised  of  the  entire 
state.  And  this  rule  of  law  as  to  the  rights  of  the  survivor  has  not 
been  changed  by  the  statutes  relating  to  married  women,  nor  by  those 
relating  to  descents  and  distributions,  nor  by  any  other  statutes.  Baker 
v.  Stewart,  213. 

8.  Husband  is  Proper  Party  to  Sub  foe   Personal  Injury  to   his 

Wife,  and  she  is  not  a  necessary  party.  Western  U.  Tel.  Co.  v.  Cooper, 
772. 

9.  Post-nuptial  Settlement  is  Prima  Facie  Fraudulent  and  Void  a« 

against  pre-existing  creditors;  and  those  claiming  under  it  must,  to  re- 
but this  presumption,  prove  that  it  was  made  for  a  valuable  considera- 
tion in  good  faith,  upon  a  contract  coeval  or  nearly  coeval  with  it. 
Beecher  v.  WiUm,  883. 

10.  Post-nuptial  Settlement  cannot  be  Supported  as  against  Pre-kxist- 
INO  Creditors  by  showing  that  the  husband  received  moneys  of  the 
wife  and  used  them  in  his  business,  unless  it  be  also  proved  that  at  the 
time  of  such  reception  the  moneys  were  understood  to  be  loaned,*  and 
that  both  husband  and  wife  intended  to  stand  to  each  other  in  the  rela- 
tion of  debtor  and  creditor.     Id. 

11.  PRBSirMFTION  WHEN  HuSBAND  RECEIVES  MONET  OF  HIS  WiTE,  and  QSeB  it 

in  his  business,  and  in  the  purchase  of  property  in  his  own  name,  is,  that 
ahe  intended  to  give,  and  not  loan,  it  to  him.     Id. 
See  Damages,  4;  Deeds,  1;  Dower;  Gifts,  4;   HoMssrxAit,  8;  MAmp|»i> 
Women,  9,  10, 12,  13;  Taxation,  2. 

EDEM  SONANS. 
See  MoRTQAGES,  1. 

INFANTS. 
See  LnoTATioNs,  2;  Trespass,  4. 

INJUNCTION. 

L  If  HASURB  OF  Damages  for  Suing  out  Injunction  to  enjoin  the  sale  of  per- 
sonal property  seized  in  execution,  where  some  of  the  property  was  sub- 
ject to  execution,  ia  the  value  of  the  property  which  was  subjeot  to 
execution.     Coates  v.  Caldwell,  725. 

%  Defendant  in  Injunction  Suit  may,  without  Sebtino  CixAxioir  uroK 
Sttketibs  npon  the  injunction  bond,  upon  proper  pleadings  and  proo^ 
reooYer  his  damages  for  the  wrongful  suing  oat  ol  the  writ  of  injsno- 
tion.    Id. 
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ft.  Will  Lie  to  RESTRxrN  an  execution  sale  of  land  where  the  equita- 
ble title  is  in  a  purchaser  from  the  judgment  debtor  by  payment 
of  the  purchase  price  under  contract  of  sale  made  prior  to  the  judgment, 
and  where  a  deed  has  been  made  and  recorded  prior  to  such  sale.  Such 
remedy  exists  even  if  the  judgment  creditor  was  ignorant  of  plaintiflf '« 
rights  before  judgment  was  entered,  if  the  former  has  not  been  misled 
to  his  prejudice,  and  laches  has  not  intervened,  and  it  exists  because  an 
innocent  purchaser  at  such  sale  would  acquire  the  legal  title.  Parka  v. 
People's  Bank,  295. 

See  TRUSra  aud  Trustees,  1,  3,  4. 

INSANE  PERSONS. 
See  Dbeds,  1. 

INSTRUCTIONS. 

1.  IiraTRUcnoNs  to  Jxtry  may  Properly  be  Rkittsed,  even  thottgh  Cor- 
rect IN  Point  op  Law,  when  other  instructions  are  given  which  cover 
the  case,  and  properly  submit  it  to  the  jury.  Virginia  Midland  Ify  Co. 
V.  Wfdte,  874. 

8.  Charge  to  Jury  Given  on  Hypothesis  not  Justiited  by  Evidknos  u 
Improper.      Western  Union  Tel.  Co.  v.  Cooper,  772. 

See  Appeal,  6,  6;  Negligence,  13;  Railways,  9. 

INSURANCE. 

L  OoKBinoN  or  Insurance  Policy  Involving  a  Forfetturb  will  be  con- 
Btrued  most  favorably  to  the  assured  and  most  strongly  against  the  m> 
surer.     Mutual  Assur.  Soc.  v.  Scottish  Union  etc.  Ins.  Co.,  819. 

S.  Notice  by  the  Insurer  for  the  Purpose  of  Canceling  a  Poliot  can- 
not be  given  to  nor  served  upon  the  mere  broker  or  agent  by  whom  it 
was  obtained,  though  the  policy  declares  that  the  person  who  procnred 
it  shall  be  deemed  the  agent  of  the  insured.     Id. 

t.  Local  Usage  that  Notice  of  Cancellation  of  Poucy  of  Insusanoi 
shall  be  Given  to  the  Broker  by  whom  it  was  obtained  cannot  b* 
allowed  to  prevail,  where  the  policy  stipulates  that  notice  shall  be  given 
to  the  assured.     Id. 

4.  Words  "Vacant  and  Unoccupied,"  when  Used  in  a  Policy  op  Insur- 
ance, in  connection  with  the  idea  that  the  insurer  was  stipulating  against 
an  increase  in  the  risk,  from  the  absence  of  persons  from  the  premisM 
insured,  must  be  regarded  as  interchangeable,  and  equivalent  in  mean- 
ing. If  no  one  lives  in  the  house,  it  is  both  vacant  and  unoccupied, 
though  it  may  contain  articles  of  furniture  which  the  last  occupant  failed 
to  remove.     Moore  v.  Phcenix  Ins.  Co.,  384. 

f.  Forfeiture  —  Notice  to  the  Holder  of  a  Policy  of  Insurance 
stating  that  a  certain  premium,  giving  the  amount,  will  fall  due  at  a 
designated  time  and  place;  that  the  conditions  of  his  policy  are,  that 
payment  must  be  made  on  or  before  the  date  the  premium  is  due;  that 
memljers  neglecting  to  pay  are  carrying  their  own  risks;  that  agents 
have  no  right  to  waive  forfeitures;  and  that  prompt  payment  is  neces- 
sary to  keep  his  policy  in  force,  —  is  not  sufficient  to  work  a  forfeiture  of 
a  life  insurance  policy  under  the  statutes  of  New  York,  which  declare 
that  "  no  life  insurance  company  doing  business  in  this  state  shall  hav* 
Ax.  8t.  Rkp..  Vol.  X.— 60 
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power  to  declare  forfeited  or  lapsed  any  policy  thereafter  issned  by  rea- 
son of  non-payment  of  premium,  unless  after  it  becomes  due  a  notice 
stating  the  amount  of  such  premium,  the  place  where  it  should  be  paid, 
and  the  person  to  whom  it  is  payable,  shall  be  duly  addressed  and  mailed 
to  the  person  whose  life  is  assured,  at  his  last  known  post-office  address, 
postage  paid  by  the  companj',  and  further  stating  that  unless  the 
premium  then  due  shall  be  paid  to  the  company  or  its  agent  within 
thirty  days  after  the  mailing  of  such  notice,  the  policy  and  all  payments 
thereon  will  become  forfeited  and  void."  Phelan  v.  Northwestern  L.  Ins, 
Co.,  441. 

6.  Stjbrogation.  —  Refusal  of  Party  Insitred  in  Fire  Policy  to  make 

an  assignment  to  the  insurers  of  a  cause  of  action  against  a  wrong-doer 
through  whose  negligent  act  a  loss  occurred  is  no  defense  to  an  action 
on  the  policy,  in  the  absence  of  an  express  covenant  by  the  insured  to 
assign.     Insurance  Oo.  of  North  America  v.  Fidelity  and  Trttst  Co.,  546. 

7.  Release  by  Insured  of  Claim  against  Wrong-doer  whose  Act  Caused 

THE  Loss  BY  Fire.  —  A  party  insured  in  a  fire  policy  may  settle  with 
and  release  a  gas  company  whose  alleged  negligent  act  caused  the 
loss  to  the  injured  property  from  all  claim  for  injuries  not  covered  by 
the  insurance,  without  prejudice  to  his  right  of  recovery  against  the 
insurance  company  for  the  loss  by  fire.     Id. 

8.  Subrogation.  —  It  is  good  defense  to  action  against  insurance  com- 

pany brought  on  a  policy  of  fire  insurance  which  provides  that  when 
the  company  should  claim  that  the  fire  was  caused  by  the  wrongful  act 
or  omission  of  another  creating  a  cause  of  action,  the  party  to  whom 
the  loss  was  payable  under  the  policy  should,  on  receiving  payment,  as- 
sign such  cause  of  action  to  the  company,  if  it  be  shown  by  the  defend- 
ant that  subrogation  had  been  demanded,  and  that  payment  of  the  loss 
had  been  offered  upon  receiving  an  assignment  of  the  cause  of  action 
against  the  wrong-doer  whose  negligence  was  alleged  to  have  caused  the 
loss;  also,  that  the  plaintiff  had  refused  to  make  and  deliver  such  assign- 
ment, and  had,  in  disregard  of  the  covenant  in  the  policy,  settled  with 
•nch  wrong-doer,  giving  a  release  from  liability,  such  release  not  to 
affect,  hoover,  the  claim  of  the  plaintiff  against  the  insurance  com- 
pany for  1^.  By  the  terms  of  the  policy,  the  act  of  payment  on  the  one 
hand,  and  of  assignment  on  the  other,  are  made  concurrent,  and  the 
covenants  being  dependent,  performance  by  one  of  the  parties  cannot  be 
compelled  without  performance,  or  an  offer  to  perform,  by  the  other. 
Niagara  Fire  Ins.  Co.  v.  Fidelity  etc.  Trust  Co.,  543. 
i.  Waiver  of  By-laws.  —  Where  the  by-laws  and  conditions  of  a  mutual 
insurance  company  provide  that  all  general  or  local  agents  shall  be 
appointed  by  the  secretary,  and  furnished  with  a  certificate  of  ap- 
pointment under  seal  setting  forth  their  powers,  and  no  insurance, 
whether  original  or  continued,  shall  be  considered  binding,  unless  the 
premium  shall  have  been  actually  paid  to  some  duly  anthorixed  and 
commissioned  agent,  such  by-laws  and  conditions  are  solely  for  the  ben- 
efit of  the  insurer,  and  may  be  waived,  and  are  waived,  when  he  au- 
thorizes his  agent  to  deliver  a  policy  and  receive  the  premium,  though 
■nch  agent  has  not  been  duly  authorized  and  commissioned  as  provided 
in  the  by-laws.  Such  a  course  of  dealing  adopted  between  the  insurer 
and  his  agent,  though  wholly  inconsistent  with  the  provisions  of  the 
policy,  cannot  be  set  up  to  defeat  a  recovery.  Suaqwhanna  Mut,  Fire 
Int.  Co.  V.  Elkins,  608. 
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10.  FaLSB  RBPIlESBSTATIOira  REGARDING  HbALTH  IK  POLIOT.  —  Th« 
insnred  was  confined  by  childbirth  in  November,  1887;  was  aick  of 
typhoid  fever  in  January,  1888,  from  which  she  got  up  some  time  in 
March  following.  She  applied  for  insurance  March  1,  1888,  was  ex- 
amined by  the  company  April  18,  1888,  and  her  application  approved  tho 
22d  of  the  same  monl^.  On  May  12,  1888,  her  physician  found  her 
weak,  coughing,  and  sick  with  consumption,  which  caused  her  death  on 
July  21,  1888.  In  her  application  she  stated  that  she  then  was  in  good 
health,  and  that  she  had  usually  bad  good  health,  and  in  a  suit  to  cancel 
the  policy,  the  jury  found  she  believed  her  statements  to  be  true,  but  thii 
court  holds  that  such  finding  is  not  supported  by  the  evidence,  and  or- 
ders the  policy  annulled.     Maine  Ben.  Ass'n  v.  Parka,  240. 

11.  What  la  Good  Health.  — The  health  of  body  required  at  the  time 
of  making  application  for  insurance  to  make  the  policy  attach  is  not 
perfect  a:id  absolute  health,  nor  must  it  exclude  all  disorders  or  infirmi- 
ties which  may  possibly  shorten  life.  Only  an  ordinary  and  reasonable 
degree  of  health  is  required,  and  this  question  is  generally  to  be  deter- 
mined by  the  jury.     Id. 

IRRIGATING  COMPANIES. 
See  CoRPOBATioNS,  2. 

JUDGMENTS. 

1.  General    Proposition  that   Decree   of  Probate   bt  Reoisteb   ov 

Wills  is  Judicial  Decree,  and  after  the  lapse  of  five  yetuv  nnap- 
pealed  from,  is  conclusive  as  to  the  real  estate  devised,  must  b« 
understood  as  qualified  by  the  same  conditions  that  qualify  the  concla- 
siveness  of  judgments  at  law.      Wall  v.  Wall^  549. 

2.  Want  ov  Jtjbisdiotion,   either  of  person  or  subject-matter,  appearing 

upon  face  of  record,  can  be  taken  advantage  of  at  any  time  and  in  any 
court  where  the  conclusiveness  of  the  judgment  or  decree  is  the  Bubjeci 
of  judicial  inquiry.     Id. 

8.  Jurisdiction  of  Register  of  Wills  is  Conferred  bt  Statdti, 
and  within  the  limitations  prescribed  his  decrees  are  conclusive,  bat 
outside  of  such  limitations  he  is  without  authority  to  make  a  decree^ 
and  his  decree,  if  made,  is  a  nullity.    Id. 

i.  Jurisdiction.  —  Where  Register  of  Wills  has  Jurisdiction,  decree 
regular  in  form  will  be  aided  by  the  presumption  that  all  things  neoee- 
sary  to  be  done  have  been  rightly  done.  But  jurisdiction  will  not  be 
presumed  when  the  record  shows  the  want  of  it.     Id. 

6.  Pronounced  by  a  Disqualified  or  Interested'  Judqb  is  voidable  only, 
not  void.     Fowler  v.  Brooks,  425, 

6.  Judgment  will  not  be  Disturbed  where  there  is  abundant  evidence  to 

sustain  it,  though  there  may  be  some  evidence  to  the  contrary  e£Feoik 
Bofiannon  v.  Combs,  328. 

7.  Amendment   of.  —  The  court  may  amend  its  record  so  as  to  make  it 

conform  to  the  truth,  evea  after  the  term  has  expired  or  writ  of  errt^ 
lodged;  but  the  court  lias  no  power  to  make  an  alteration  in  the  record 
which  is  not  an  amendment,  and  without  support  from  the  record,  and 
when  its  efTect  ia  to  deprive  defendant  of  a  new  trial,  the  right  to  which 
by  lapse  of  time  had  become  absolute,  and  beyond  the  power  of  inter- 
ference from  the  court  below.     Creed  v.  McCafferty,  578. 
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8.  If  a  Jxtdgmbnt  is  Reformed  so  as  to  Make  It  foe  a  Less  Sxm.  thaw 
That  for  Which  It  was  First  Entered,  the  judgment  creditor  becomes 
liable  to  an  action  for  the  difference  between  the  two  amounts,  if  he  ha» 
bid  off  land  at  a  sheriff's  sale  under  such  judgment  for  the  full  amount 
for  which  it  was  originally  entered,  and,  after  its  reformation,  has  taken 
oat  a  deed,  and  thereby  elected  that  the  sale  should  stand  as  made. 
Mitchell  V.   Weaver,  104. 

t.  District  Courts  have  Authority,  in  Qivil  Oases,  to  Set  Aside  All 
Orders,  judgments,  and  decrees  of  the  term;  and  the  setting  aside  of 
Buch  orders,  judgments,  and  decrees  cannot  estop  the  parties  thereto 
from  again  litigating  the  questions  involved.     Aycock  v.  Kimbroitgh,  745. 

10.  Res  Adjudioata  —  Judgment  on  Demurrer,  when  Final.  —  Where, 
to  an  action  upon  a  judgment,  a  demurrer  is  interposed  and  sustained 
upon  the  ground  that  the  court  had  no  jurisdiction  to  render  the  judg- 
ment, and  judgment  is  rendered  upon  the  demurrer  in  favor  of  the  de- 
fendant, such  judgment  goes  to  the  merits  of  the  action,  and  must  bo 
considered  as  complete  and  final  as  though  the  matter  had  been  sub- 
mitted to  a  jury,  and  a  verdict  and  judgment  had  thereon.  It  not  only 
precludes  the  bringing  of  another  action  upon  the  judgment  demurred 
to,  but  also  bars  the  interposition  of  that  judgment  as  a  defense  to  a 
new  action  upon  a  note,  the  subject  of  the  judgment.  McLaughlin  v. 
Doane,  210. 

See  Debtor  and  Oreditob. 

JUDICIAL  SALES. 

1,  Sale  of  personal  property  under  execution  passes  only  the  right,  title,  and 
interest  of  the  judgment  debtor.  If  he  has  no  interest,  none  passes  by 
the  sale  to  the  purchaser.     Lewark  v.  Carter,  40. 

S.  There  is  No  Warranty  in  Execution  Sales;  and  if  the  sheriff  sella 
personal  property  in  good  faith,  he  ia  not  responsible  to  the  purchaser 
for  any  defects  in  the  title.     Id,  . 

t.  Sheriff  is  only  Ministerial  Officer,  and  does  not  warrant  anything 
in  connection  with  the  sale  by  him  of  property  upon  an  execution  law- 
fully in  his  hands.     Id. 

4.  Representations  Made  by  Deputy  Sheriff  at  Sale  of  Personal  Prof- 
krty  that  Title  is  Good  will  not  render  the  execution  plaintiff  liable 
to  the  purchaser  for  a  failure  of  title,  in  the  absence  of  proof  that  the 
representations  were  made  by  his  procurement.     Id. 

V.  Statements  Made  by  Deputy  Sheriff  in  Relation  to  Title  of  Peop- 
krty  Offered  for  Sale  on  execution  are  not  within  the  scope  of  his 
authority.  And  the  sheriff  is  not  liable  to  a  purchaser  on  account  of 
snch  statements,  where  they  are  made  by  the  deputy  in  good  faith  in 
the  belief  of  their  truth,  and  without  the  intent  to  deceive  any  person 
thereby.     Id. 

See  ExEounoKS,  3,  6-8,  12;  iNJUNOnoir,  1,  3. 

JURISDICTION. 
It  AonoNS  fob  Damages  for  Personal  Injitries,  or  for  peonniary  lose 
resulting  from  the  death  of  a  person  caused  by  the  wrongful  act,  neglect, 
or  default  of  another,  are  transitory  in  character,  and  arise  out  of  the 
supposed  violation  of  rights  which,  in  legal  contemplation,  are  neither 
local  nor  confined  to  the  state  where  the  right  accrued.  Ovndmmiii  etc 
B.  B.  Co.  V.  McMulkn,  67. 
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S.  Of  Cottrts  to  Entektain  Actions  or  Enforce  Rights  which  accrued  in 
a  foreign  state  does  not  depend  upon  whether  the  right  sought  to  b« 
enforced  was  of  statutory  or  of  common-law  origin,  provided  it  accrued 
under  a  statute  similar  in  import  and  character  to  one  in  force  in  the 
jurisdiction  in  which  the  remedy  is  sought.  Id. 
See  AssioNMBNTs  for  the  Benefit  of  Creditors,  12;  JcDanxiiTS,  2-4. 

JURY  AND  JURORS. 
See  Telegraphs,  8,  9. 

LANDLORD  AND  TENANT. 

L  DuTT  TO  Keep  Stairway  in  Repair.  —  The  owner  of  several  tenements 
leased  to  different  tenants  with  one  stairway  or  passage-way  for  the 
accommodation  of  all,  and  used  in  common  by  them,  is,  in  the  absence 
of  express  agreement  to  the  contrary,  in  possession  of  such  passage-way, 
and  bonnd  to  keep  it  in  repair  at  his  own  expense,  and  liable  for  injury 
to  any  one  of  his  tenants  happening  through  a  defect  therein,  where  the 
tenant  is  without  fault.     Sawyer  v.  McOillicuddy,  260. 

&  Assignment  of  Lease.  —  Lessee  continues  liable  on  his  covenants  in 
lease,  notwithstanding  his  assignment  of  it,  because  of  the  continnanco 
of  his  privity  of  contract  with  the  lessor.  An  assignee  of  the  lease  is 
fixed  with  notice  of  its  covenants,  and  takes  the  estate  of  his  assignor 
cum  (mere,  but  as  his  liability  grows  out  of  privity  of  estate  only  with 
the  lessor,  it  ceases  when  the  privity  ceases.  Washington  Natural  Oat 
Co.  v.  Johnson,  553. 

lb  Each  Sdccessive  Assignee  of  Lease,  because  of  privity  of  estate,  is 
liable  upon  covenants  maturing  and  broken  while  the  title  is  held  bj 
him,  but  is  not  liable  for  those  previously  broken,  or  subsequently 
maturing,  because  of  the  absence  of  any  contract  relations  with  the 
lessor.     Id. 

i>  Assignee  of  Oil  ai?i>  Gas  Lease  is  not  liable  to  lessor  upon  a  covenant 
of  the  lessee  to  sink  a  well  upon  the  leased  premises,  the  time  fixed  in 
the  lease  for  sinking  the  well  having  passed  by  before  the  acquirement 
by  the  assignee  of  title  under  the  assignment.     Id. 

LIENa 

See  Co-TBNANOT. 

LIMITATIONS. 

1.   ElTOBOAOHMENT    ON    A    PUBLIO    STREET    IS    A    NuiSANOE,   AND    HOWEVEB 

Long  Oontinobd  cannot  ripen  into  prescriptive  title  of  the  part  so 
encroached  npon.  Ta^s  v.  Town  of  Warrenton,  860. 
I.  The  Disabiutt  of  an  Infant  will  Save  Him  from  the  Oferatiov 
of  the  Statute  of  Limitations,  notwithstanding  the  next  friend  by 
whom  he  sues  was  under  no  disability,  and  could  have  brought  the 
action  at  any  time  after  the  cause  therefor  accrued.  Frost  v.  Eatttnt 
B.  R.  Co.,  396. 

See  AssiONKENTS  for  the  Benefit  of  CsiiDnoBS,  lOl 

MALICIOUS  PROSECUTION. 
1.  Sxasoh-wak&ant.  —  Action  will  lie  for  causing  the  issuance  of  a  searoh* 
warrant  maliciously  and  without  probable  cause.     To  sustain  it,  plain* 
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tiff  must  establish  want  of  probable  cause  on  the  part  of  defendant  with 
reference  to  the  action  actually  taken  by  the  latter  in  the  matter  com- 
plained of.     Boeger  v.  Langenberg,  322. 

2.  Party  making  complaint  to  a  magistrate  is  not  necessarily  answerablo 
for  whatever  judicial  action  the  latter,  of  his  own  motion,  may  take 
in  the  premises.  If  he  misconceives  the  remedy,  without  the  sugges- 
tion or  intervention  of  the  complainant  in  that  particular,  the  latter  is 
not  liable  for  such  error.  He  is  only  responsible  for  the  complaint  he 
actually  makes,  and  for  such  action  thereon  as  may  be  lawful  and  proper 
in  view  of  it.    Id. 

9,  Search- WARRANT.  —  Where  a  complainant  make  affidavit  of  facts  before  a 
magistrate,  and  assists  in  writing  out  a  search-warrant  for  his  signature, 
this  is  sufficient  evidence  of  his  participation  in  the  issuance  of  the  war- 
rant.    Id. 

4.  Probable  Cause  Consists  of  a  belief  in  the  facts  or  charge  alleged,  based 
on  sufficient  circumstances  to  reasonably  induce  such  belief  in  a  person 
of  ordinary  prudence  in  the  same  situation.    Id. 

6.  Burden  of  proof  is  on  plaintiff  to  show,  in  an  action  for  malicious  prose- 

cution for  arrest  and  search  under  an  illegal  warrant,  that  defendant 
had  no  probable  cause  for  the  charges  made  by  him  on  which  plaintiff 
was  arrested  and  his  premises  searched,  and  the  discbarge  of  plaintiff 
from  arrest  is  not  of  itself  sufficient  evidence.  Id. 
0.  Probable  Cause.  —  Dismissal  by  the  prosecuting  attorney,  against  the  ob- 
jection of  complainants,  of  an  illegal  warrant  of  arrest  does  not  raise 
any  inference  of  want  of  probable  cause  on  their  part  in  obtaining  it.   Id. 

7.  False  Imprisonment.  —  Where,   in  an  action,  malicious  prosecution  is 

alleged  in  one  count  and  false  imprisonment  in  another,    both  based 
upon  a  search-warrant  containing  a  clause  of  arrest,  a  recovery  on  one 
count  is  a  bar  to  a  judgment  on  the  other.    Id. 
ti  Acquittal  does  not  tend  to  establish  want  of  probable  cause  for  prose* 
onting  an  action  of  malicious  prosecution.     Id. 

MANDAMUS. 
See  Telephones,  3,  7. 

MARRIAGE  AND  DIVORCE. 

L  Makriaob  Valid  where  Celebrated  is,  in  General,  Valid  Evert- 
where. —  Exceptions  to  or  modifications  of  the  general  rule  are,  —  1. 
Marriages  which  are  deemed  contrary  to  the  law  of  nature  as  generally 
recognized  in  Christian  countries;  2.  Marriages  which  the  local  law- 
making power  has  declared  shall  not  be  allowed  any  validity,  either  in 
express  terms  or  by  necessary  implication.     Pennegar  v.  State,  648. 

t.  Conflict  of  Laws.  — Where  statutory  prohibition  in  respect  to  marriago 
relates  to  form,  ceremony,  and  qualification  merely,  compliance  with 
the  law  of  the  place  of  marriage  is  sufficient,  and  the  validity  of  th» 
marriage  will  be  recognized,  not  only  in  other  states  generally,  but  in 
the  state  of  the  domicile  of  the  parties,  even  where  they  have  left  their 
own  state  to  marry  elsewhere,  for  the  purpose  of  avoiding  the  laws  of 
their  domicile.     Id. 

IL  Invalidity  of  Marriage  Celebrated  in  Another  'State. — Under 
Tennessee  statute  (Milliken  and  Ventrees's  Code,  sec.  3332),  a  marriage 
between  the  guilty  husband  or  wife,  after  a  divorce  for  adultery,  and 
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the  person  with  whom  the  crime  was  committed,  is  prohibited  during 
the  life  of  the  former  consort;  and  if  the  contracting  parties  in  sncb 
case,  being  citizens  and  residents  of  Tennessee,  withdraw  temporarily 
to  another  state,  and  there  marry,  for  the  purpose  and  with  the  intent 
of  avoiding  the  statute  in  question,  enacted  in  pursuance  of  a  settled 
policy  of  the  state,  in  the  interest  of  public  morals,  peace,  and  good 
order  of  society,  such  marriage  is  void  in  Tennessee,  though  valid  in  th» 
state  where  celebrated.     Id. 

See  Citizenship. 

MARRIED  WOMEN. 

1.  Estoppel.  —  Proposition  that  married  woman  cannot  be  estopped  by  her 

own  act  is  by  no  means  of  universal  application,  even  as  between  private 
parties.     Bighajn'a  Appeal,  522. 

2.  Estoppel  to  Deny  Validity  of  Decree.  —  Decree  of  court  procured  to  be 

made  by  married  woman  will  not  be  set  itside  at  her  instance  after  th» 
termination  of  her  coverture  on  the  sole  ground  of  her  want  of  power  to 
consent  to  the  decree  by  reason  of  her  coverture,  where  for  a  long  period 
of  time  she  has  enjoyed  the  fruits  of  the  decree,  and  she  is  the  only 
person  who  complains  of  it.  She  is  clearly  estopped  in  such  case  from 
asserting  the  invalidity  of  the  decree.    Id. 

t.  Power  of  Married  Woman  to  Convey  or  Encumber  heb  Separate 
Real  Estate  is  wholly  statutory,  and  any  deed  or  other  instrument 
purporting  to  convey  or  encumber  her  land  in  which  her  husband  has 
not  joined  is  absolutely  void,  because  of  the  want  of  power  or  capacity 
on  her  part  to  execute  such  an  instrument  without  being  joined  therein 
by  her  husband.     Cook  v.  Walling,  17. 

4.  When  Married  Woman  Deals,  or  Assumes  to  Deal,  in  respect  to  a 
matter  concerning  which  her  common-law  disabilities  have  been  removed, 
she  will  be  bound  by  an  estoppel  in  pais  as  any  other  person.  But  where 
the  contract  relates  to  a  matter  concerning  which  all  the  common-law 
disabilities  continue,  so  that  the  contract  is  utterly  void  for  want  of 
power  or  capacity  to  make  it,  the  doctrine  of  estoppel  cannot  be  invoked 
to  remove  the  incapacity.     Id. 

&  Indiana  Statute  of  1881  Affectinq  Married  Women  with  estoppels  in 
paia  is  inapplicable  to  prior  contracts.     Id. 

f.  Married  Woman  Who,  upon  Assumption  that  her  Husband  is  Dkai>, 
because  absent  and  not  heard  from  for  more  than  seven  years,  marries 
another  man,  and  while  cohabiting  with  him  in  the  honest  belief  that  he 
is  her  husbaind,  joins  with  him  in  mortgaging  her  separate  real  estate, 
may,  upon  the  return  of  her  lawful  husband  and  the  resumption  of 
marital  relations  with  him,  avoid  the  mortgage  by  a  plea  that  he  did  not 
join  in  its  execution  as  the  law  requires.  In  such  case  the  doctrine  of 
estoppel  1ms  no  application.     Id. 

T.  Liability  on  Note  Executed  in  Another  State. —  Note  of  married 
woman,  executed  by  her  and  made  payable  in  another  state  where  she 
and  the  payee  are  both  domiciled,  and  under  whose  laws  she  is  clothed 
with  all  the  powers  of  feme  sole,  so  far  as  the  right  to  contract  and  to 
sue  and  be  sued  are  concerned,  is  valid  in  Tennessee,  and  she  is  liable 
thereon  in  the  courts  of  such  state,  notwithstanding  the  existing  dis- 
abilities of  coverture.     Robinson  v.  Queen,  690. 

%.  Conveyance  of  Separate  Estate  by.  —  Under  Tennessee  statute  (Act 
of  1869-70,  0.  99),  a  married  woman  owning  a  separate  estate,  without 
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restriction  upon  her  power  of  disposition,  may  convey  such  estate  with* 
out  her  husband  joining  in  the  deed,  provided  she  has  a  privy  examina- 
tion before  a  chancellor  or  circuit  judge  of  the  state,  or  clerk  of  the 
county  court,  as  required  by  the  statute.     Id. 

9.  Skpakatk  Estate.  —  At  common  law,  marriage  vests  in  the  husband  the 

personal  property  of  the  wife  then  owned  or  thereafter  acquired  by  her, 
and  of  which  he  obtains  possession,  but  in  equity  she  has  a  separate  ex- 
istence from  her  husband,  and  may  have  possession  and  ownership  of 
property  separate  from  him.     Botta  v.  Oooch,  286. 

10,  Gift  from  Husband  directly  to  hia  wife  will,  in  many  cases,  be  upheld 
in  equity,  and  the  same  result  follows  the  gift  from  a  third  person, 
where  the  husband  assents  and  treats  the  property  as  belonging  exclu- 
sively to  the  wife.     Id. 

IL  Separate  Estate.  —  Where  a  married  woman  has  received  personal 
property  from  her  father  prior  to  the  enactment  of  the  Missouri  married 
woman's  act  of  1875,  and  has  always  managed  it  as  her  own,  and  pur- 
chased other  property  with  it  in  her  own  name  with  the  consent  of  her 
husband,  such  property  with  its  proceeds  is  her  separate  estate,  and  not 
liable  for  the  debts  of  her  husband,  though  he  is  insolvent.     Id. 

12.  May  Maintain  an  Action  oi'  Ejectment  against  her  Husband  to 
recover  possession  of  her  separate  estate.     Crater  v.  Crater,  161. 

13.  Gould  not  Make  a  Valid  Gontract  with  her  Husband  under  the 
statute  in  force  in  1866,  that  in  consideration  of  his  payment  of  certain 
claims  or  liens  he  should  become  a  joint  tenant  with  her  of  lands  which 
then  constituted  her  separate  estate.     Id. 

MASTER  AND  SERVANT. 

L  SaBVANT  IS  Deemed  to  bk  in  Master's  Service  whbnbvbb  Present  to 
Perform  his  Dutt  under  the  contract  creating  the  relation  of  master 
and  servant,  and  subject  to  orders,  although  at  a  given  moment  he  may 
not  be  engaged  in  the  actual  performance  of  any  labor.  East  Line  etc. 
R.  B.  Co.  V.  Scott,  804. 

8.  BSviDENCE  Showing  What  Inquiry  Master  Made  as  to  Gompetency  of 
Servant,  and  what  knowledge  he  had,  or  obtained  on  inquiry,  should  be 
considered  in  determining  the  question  whether  or  not  he  exercised  due 
care  to  inform  himself  as  to  the  competency  of  the  servant.  •  And  if  it 
be  contended  that  a  master  knowingly  employed  an  incompetent  servant, 
it  would  seem  that  this  fact  ought  to  be  established  by  evidence  tending 
to  show  that  the  master  had  been  in  a  position  to  know  that  the  servaut 
was  incompetent,  or  the  general  reputation  of  the  servant  should  be 
shown  to  be  such  as  to  induce  the  belief  that  his  incompetency  must 
have  been  generally  known.     Id. 

t.  Negligence.  —  One  who  engages  in  service  of  railroad  company  is  pre- 
sumed to  be  acquainted  with  and  to  take  upon  himself  all  the  ordi- 
nary risks  incident  to  the  service,  including  those  arising  from  the 
negligent  conduct  of  co-employees  in  whose  selection  and  retention 
proper  care  has  been  exercised;  and  all  those  who  are  subject  to  the  same 
general  control,  and  are  co-operating  in  the  prosecution  or  accomplish- 
ment of  the  same  general  purpose,  are,  while  engaged  in  the  common 
pursuit,  without  regard  to  their  relative  rank,  co-em-ployees.  Cincin- 
nati etc.  n.  B.  Co.  v.  McMullen,  67. 

i.  It  IS  Duty  of  Railroad  Company  to  Provide  and  Maintain  Reason- 
ably Safe  and  Suitaslb  Cabs  and  other  appliances  for  its  employees 
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to  work  with,  and  it  cannot  escape  liability  to  an  employee  who,  with- 
out fault  or  neglect  on  his  part,  sustains  injury  because  of  a  negligent 
failure  to  discharge  that  duty,  no  matter  to  whom  the  company  may 
have  committed  its  performance.     Id. 

6.  Fellow-servants.  —  Car-inspector,  in  the  employment  of  a  railroad  com- 

pany, upon  whom  is  enjoined  the  duty  of  inspecting  the  company's 
cars,  is  not  a  co-employee  of  a  brakeman,  or  of  one  who  is  in  the  line 
of  his  service  discharging  the  duties  of  brakeman,  within  the  meaning 
of  the  common-law  rule  which  exempts  a  master  from  liability  for  m* 
juries  to  a  servant  resulting  from  the  negligence  of  a  fellow-servant.  Id. 
8.  Employee  CoNTiNtriNa  to  Work  after  He  Knows  of  the  Negli- 
gent and  dangerous  manner  in  which  his  employer  allows  his  business  to 
be  conducted  does  not  assume  the  risk  of  such  negligence,  and  may 
recover  of  his  employer  if  injured  thereby.  Ridimond  etc.  R'y  Co.  v. 
Norment,  827. 

7.  Master  is  Bound  to  Use  Ordinart  Garb  in  Suppltino  and  Maintais- 

INO  Proper  Instrumentalities  for  the  performance  of  the  work  required, 
and  generally  to  provide  for  the  safety  of  his  servant  in  the  course  of  tha 
employment  to  the  best  of  his  skill  and  judgment.     Id. 

8.  Co- employees.  Who  are  not. — One  employed  to  overhaul  or  repair  rail- 

way cars  is  not  a  co-employee  with  a  conductor  or  engineer  of  a  shifting- 
engine,  when  he  is  not  under  the  orders  of  nor  of  the  same  grade  nor  line 
of  duty  with  either.     Id. 

9.  Railway  Company  is  Guilty  op  Nkglioencjb,  and  Liable  to  its  Em» 

PLOYEE  injured  thereby,  when  it  puts  him  to  work  overhauling  or  repair- 
ing a  car,  where  it  is  necessary  for  him  to  be  between  two  cars,  and  it 
causes  another  car  to  be  shifted  on  the  same  track  and  driven  against 
that  on  which  he  is  at  work,  without  giving  any  previous  warning.  Id» 
See  CARRIER.S,  1;  Railways,  11,  12. 

MORTGAGES. 

t.  Idem  Sonans.  —  Where  the  name  Kealiher  is  spelled  Eeoliher,  Kelliher, 
Kellier,  Keolhier,  Kclhier  of  Lagrange,  in  proceedings  against  Eliza  AI 
Kealiher  to  foreclose  a  mortgage,  the  names  are  idem  sonana,  and  suffi- 
cient to  identify  the  defendant.    Millett  v.  Blake,  275. 

2.  Assignee  of  Mortgage,  who  has  no  interest  therein  at  the  time  of  an 
attachment  of  the  equity  of  redemption,  though  a  necessary  party  to  thd 
action,  is  not  entitled  to  tender  nor  demand  of  the  amount  due  on  tho 
mortgage  by  the  plaintiff  claiming  the  right  of  redemption  under  the  at- 
tachment.   Id. 

t.  Chattel  Mortgage  on  Unplanted  Crop.  —  A  chattel  mortgage  given 
upon  an  unplanted  crop  of  corn  creates  no  lieu  on  the  crop  afterward 
planted  and  grown  which  will  defeat  the  levy  of  an  execution  thereou 
made  at  the  instance  of  a  creditor  of  the  mortgagor  before  possession 
of  the  crop  taken  by  the  mortgagee,  although  the  mortgage  was  duly 
filed  for  record  before  the  levy  was  made.     Long  v.  Hines,  189. 

4.  Mortgage  of  Goods  or  Other  Personal  Property  not  owned  by 
mortgagor  at  time  of  making  or  recording  the  mortgage  is  void  as 
against  subsequent  purchasers  or  attaching  creditors,  although  the  mort- 
gagor may  afterwards  acquire  the  property.     Long  v.  Hinea,  192. 

lb  Unplanted  Crop.  —  Chattel  mortgage  of  crop  to  be  grown  in  future, 
but  which  has  not  been  planted  at  the  time  of  the  execution  of  tb« 
mortgage,  is  void  as  against  subsequent  purchasers  or  attaching  or«di» 
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tors,  althongh  the  mortgagor  was  in  possession  of  land  when  the  mort> 
gage  was  executed.    Id. 
See  CoNSTiTnnoNAL  Law,  9;  Negotiable  Instruments,  6;  SnBBOOATioN» 

4-6. 

MUNICIPAL  CORPORATIONS. 
1.  Power  to  Enact  City  Ordinance  must  be  vested  in  governing  body 
of  city  by  the  legislature  in  express  terms,  or  be  necessarily  or  fairly 
implied  in  and  incident  to  the  powers  expressly  granted,  and  must  be 
essential  to  the  declared  purposes  of  the  corporation,  and  not  simply 
convenient.  Any  fair,  reasonable  doubt  concerning  the  existence  of 
the  power  is  resolved  by  the  courts  against  the  corporation,  and  the 
power  is  denied.    Anderson  v.  City  of  WelUngton,  175. 

5.  Ordinances  Passed  by  Governing  Body  of  City  must  be  reasonable, 

not  inconsistent  with  the  laws  of  the  state,  nor  repugnant  to  the  funda- 
mental rights;  they  must  not  be  oppressive,  partial,  or  unfair,  nor 
make  special  or  unwarranted  discriminations,  and  must  not  contravene 
common  right.     Id. 

t.  Street  Parades — Illegal  Ordinance. — City  ordinance  declaring  it 
unlawful  for  any  persons,  society,  association,  or  organization  to  pa> 
rade  any  publio  street,  avenue,  or  alley  of  the  city,  shouting,  singing, 
or  beating  drums  or  tambourines,  or  playing  upon  any  other  musical 
instruments,  or  doing  any  other  act  designed,  intended,  or  calculated  t» 
attract  or  call  together  an  unusual  crowd  of  people  upon  such  street, 
etc.,  without  first  having  obtained  in  writing  the  consent  of  the  mayor, 
or,  in  his  absence,  the  president  of  the  city  council,  city  clerk,  or  city 
marshal,  in  the  order  named,  authorizing  such  parade,  is  illegal  and 
void,  as  being  of  doubtful  delegated  power,  unreasonable,  partial,  and 
in  contravention  of  common  right.     Id. 

4.  Ordinance  op  a  Municipal  Corporation  Requiring  a  Railway  Cor- 
poration TO  Keep  a  Flag-man  to  give  warning  to  travelers  at  the 
crossing  of  its  railroad  track  on  a  designated  street,  and  to  have  gates 
erected  at  such  crossing,  is  a  valid  local  law.  Pennsylvania  Co.  v. 
Stegemder,  136. 

6.  Ordinance  op  Municipal  Corporation  Authorizing  the  Depot-mar> 

SHAL  TO  Prescribe  the  Places  where  omnibuses,  hacks,  and  other 
vehicles  shall  stand  at  the  raiboad  depot,  and  requiring  drivers  to  obey 
the  directions  of  police-officers  in  regard  to  such  places,  is  valid.  Vene- 
man  v.  Jones,  100. 
8.  Is  NOT  Liable  for  Failure  to  exercise  legislative  or  judicial  powers, 
nor  for  a  negligent  exercise  of  such  powers,  but  only  where  it  negligently 
^  performs  or  fails  to  perform  a  ministerial  duty  imposed  by  law.  City  qf 
Anderson  v.  East,  35. 

7.  Owes  Duty  to  those  who  use  its  streets  to  exercise  ordmary  care  to  make 

them  safe  for  passage.     Id. 

8.  Is  not  Charged  with  Duty  of  Protecting  the  private  property  of  a 

citizen  from  injury  from  the  walls  of  an  adjacent  building  belonging  to  a 
citizen,  which  the  owner's  negligence  has  permitted  to  become  danger- 
ous.    Id. 

9.  City  is  Liable  for  Injuries  Suffered  from  Keeping  a  Wagon  in  its 

Streets,  when  it  was  so  kept  there  by  its  license,  granted  for  compen- 
sation, and  without  authority,  though  the  particular  injury  in  question 
resulted  from  the  negligence  of  the  owner  of  the  wagon  in  tying  up  ita 
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thills  in  a  perpendicnlar  manner,  and  from  their  falling  upon  and  killing 
the  person  for  whose  death  the  action  is  brought.  Cohea  v.  New  York,  506. 

10.  LlABiLiTT  FOR  Neolioence.  —  City  is  guilty  of  negligence  in  permitting 
dangerous  machinery  to  remain  for  years  in  an  alley  of  the  city,  and  so 
likewise  is  the  owner  of  adjoining  lots  who  placed  it  there;  and  both 
are  liable  for  injuries  sustained  by  a  child  under  nine  years  of  age  wha 
was  hurt  l)y  falling  upon  such  machinery.     Osage  City  v.  LarTdn,  186. 

11.  Authority  op  Town  TREASURfiR  to  Convey  Lands.  —  A  town  treas- 
urer cannot,  of  his  own  volition,  and  without  express  authority  from  th» 
town,  convey  its  title  to  land;  and  a  note  given  in  payment  of  such  un« 
authorized  conveyance  is  without  consideration  and  void.  Inhabitant* 
o/Monson  v.  THpp,  235. 

12.  AuTnoRiTY  of  Town  Treasitreb  to  Convey  Lands  —  Estoffei,.  — 
Where  a  town  treasurer  has  conveyed  town  land  without  authority,  and 
accepted  a  note  in  payment,  the  fact  that  he  conveyed  other  portion* 
of  the  land  to  other  parties  does  not  constitute  an  estoppel  to  setting  up 
the  invalidity  of  the  note  in  an  action  thereon.     Id. 

13.  Liability  to  Garnishee  Proceedings.  —  The  term  "corporation,"  as 
used  in  Kansas  Compiled  Laws  of  1879,  chapter  81,  section  54  a,  haa 
reference  solely  to  private  corporations  organized  for  private  purposes, 
and  does  not  include  municipal  corporations;  and  a  city  of  the  second 
class  cannot  be  required  to  answer  as  garnishee,  and  is  not  liable  under 
the  provisions  of  said  statute.     SwUser  v.  Citr/  of  Wellington,  196. 

14.  Cities  are  Exempted  from  Garnishee  Process,  upon  the  ground  of 
public  policy,  for  the  reasons  that  it  would  impair  their  usefulness  and 
power  in  the  discharge  of  their  functions,  drawing  them  into  litigation, 
and  occupying  the  time  of  their  officers  in  expensive  and  vexatious  suits 
in  which  they  had  no  interest,  and  compelling  them  to  expend  the 
money  of  the  people  and  the  time  of  their  officials  on  a  matter  wholly 
foreign  to  their  creation.     Id. 

See  Dedication,  1,  2;  Nuisancb,  1,  2. 

NEGLIGENCK 

1.  It  IS  Duty  op  Property  Owner  Who  Maintains  Coalholb  in  Cmr 

Sidewalk  in  front  of  his  premises  to  exercise  reasonable  care  and  dili* 
gence  ia  keeping  it  safe  and  secure,  such  owner  being  bound  to  know  that 
persons  will  pass  and  repass,  and  step  upon  the  cover  without  apprehend* 
ing  danger,  not  only  in  the  daytime,  but  also  iu  the  night-time.  Didy 
eon  V.  Hollister,  533. 

2.  To  Charge  Property  Owner  with  Notice  of  Defectivb  Condition 

OF  Coal-hole  which  he  maintains  in  a  city  sidewalk  in  front  of  his 
premises,  it  is  not  necessary,  in  order  to  afiPect  him  with  negligence, 
that  the  defect  should  be  so  notorious  as  to  be  evident  to  all  pedes* 
trians  passing  in  the  immediate  neighborhood.  Whether  the  cover 
was  made  and  adjusted  in  a  way  that  was  reasonably  safe  and  secure  is 
a  question  for  the  jury.  Id. 
8.  It  IS  Duty  op  Pedestrian  upon  Public  Highv/ay  to  Use  reasonable 
care  for  his  own  safety,  and  to  avoid  an  open  or  apparent  danger;  bnfe 
as  the  cover  of  a  coal-hole  in  a  sidewalk  constitutes  a  part  of  it  for  per- 
sons to  tread  upon,  a  passer-by  is  not  guilty  of  contributory  negligence 
in  failiug  to  exercise  that  critical  care  which  would  involve  a  particular 
examination  of  its  structure  and  adjustment  before  steppingnpon  it.    ItL 
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4.  Independent  Contractor.  —  Where  a  blacksmith  is  employed  by  » 
property  owner  to  secure  the  cover  over  a  coal-hole  which  the  latter 
maintains  in  a  sidewalk  in  front  of  his  premises,  the  former,  being  sub- 
ject to  the  direction  and  control  of  his  employer,  and  liable  to  be  dis- 
missed at  any  stage  of  the  work,  is  not  to  be  regarded  as  an  inde- 
pendent contractor,  for  whose  negligence  the  property  owner  would  not 
be  liable.     Id. 

a.  Proximatb  Cause.  — In  action  for  damages  for  personal  injury  sus- 
tained by  the  plaintiff  through  the  alleged  negligence  of  the  defendant, 
resulting  in  a  wound  in  which  erysipelas  developed  in  a  few  days  from 
occult  causes  not  attributable  to  treatment,  improper  habits,  or  peculiar 
constitutional  tendencies,  it  is  not  error  to  instruct  the  jury  that  even  if 
the  erysipelas  was  not  the  immediate  result  of  the  injury,  it  might  never- 
theless be  regarded  as  part  of  the  injury  itself.     Id. 

8.  Owner  of  Building  on  Side  of  Public  Allet  in  City  Who  Negli- 
gently Permits  the  walls  thereof,  weakened  and  made  dangerous  by 
fire,  to  remain  unsupported  is  liable  to  the  owner  of  a  building  on  the  op- 
posite side  of  the  alley  for  injury  thereto  caused  by  the  ruined  walls  fal- 
ling upon  it,  although  the  city  marshal  volunteered  to  take  charge  of  the 
walls  and  the  owner  assented.     City  of  Anderson  v.  East,  35. 

■J,  Presumption  —  Railroads. — The  rule  that  the  mere  happening  of  an 
injurious  accident  to  a  passenger  while  in  the  hands  of  a  carrier  raises 
a  prima  fade  presumption  of  negligence,  and  throws  the  onus  of  proof 
on  the  carrier  that  it  did  not  exist,  cannot  be  invoked  where  there  is 
neither  proof  nor  admission  tending  to  connect  the  carrier  or  his  ser- 
vants, or  any  of  the  appliances  of  transportation,  with  the  happening  of 
the  injury.     Pennsylvania  R.  R.  Co.  v.  MacKinney,  601. 

&  Presumption  —  Passenger  on  Railroad.  —  Where  a  passenger  on  a 
railroad  train  is  sitting  at  an  open  window,  and  observes  one  of  the 
same  company's  trains  passing  in  an  opposite  direction,  at  the  same' 
time  receiving  a  violent  blow  on  the  eye  from  a  piece  of  slate  or  coal, 
hurled  with  considerable  force  through  the  window,  causing  the  injury 
complained  of,  no  presumption  of  negligence  arises  against  the  com- 
pany or  its  employee^  in  the  absence  of  proof  connecting  them  with  tho 
throwing  of  the  missile.     Id, 

iL  Ik  AN  Action  to  Recover  for  Injuries  Suffered  from  ALioHTiNa 
FROM  A  Train  at  a  particular  point,  evidence  may  be  received  from 
a  person  other  than  the  plaintiff  that  he  got  out  of  the  cars  several  times 
at  the  same  place,  and  when  the  situation  was  the  same  as  when  plaintiff 
was  injured,  and  that  it  shook  him  up.  Such  evidencia  is  admissible, 
because  it  tends  to  show  that  the  defendant  was  negligent  in  not  pro* 
viding  a  platform,  and  that  passengers  left  the  trains  at  that  place  with 
its  knowledge  or  permission.  Evidence  is  also  admissible  in  such  action 
to  show  that  the  conductor  generally  required  passengers  for  that  station 
to  take  seats  in  the  rear  car,  and  that  the  taking  of  such  seats  would 
compel  them  to  alight  at  the  place  where  plaintiff  was  injured.  Bui- 
lard  V,  Boston  <t  M.  R.  R.,  367. 

10.  Liability  of  Railway  Company  for  Injuries  Suffered  by  Plaintiff 
IN  Alighting  at  a  Place  Other  than  the  Platform.  —  A  nonsuit 
is  properly  refused  in  an  action  against  a  railway  company  for  injuries 
sustained  in  alighting  from  its  cars,  when  there  is  evidence  tending  to 
show  that  the  plaintiff  alighted  at  a  place  which  she  knew  to  be  a  bad 
one,  but  that  the  car  in  which  she  was  riding  was  stopped  at  that  place) ; 
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that  the  conductor  had  assisted  her  to  alight  at  the  same  place  a  short 
time  before;  that  she  was  in  that  car  by  the  conductor's  direction;  that 
passengers  were  not  allowed  to  go  forward  from  one  car  to  another 
in  leaving  trains,  and  were  accustomed  to  leave  the  train  at  the  same 
plaie.     Id. 

11.  Of  Urivbb  of  a  Vbhkjlb  is  not  Imputed  to  a  Passenokb  thereih 
when  the  passenger  is  free  from  personal  negligence,  and  has  no  control 
over  the  driver,  and  has  not  been  guilty  of  any  want  of  care  in  his  seleo- 
tion.     Noyes  v.  Boscawen,  410. 

12.  If  Physician  could  not  have  Reached  Patient  in  Time  to  attend  her 
in  confinement,  even  had  there  been  no  negligence  on  the  part  of  the 
telegraph  company  in  delivering  the  message  sent  to  him,  no  recovery 
can  be  hail  for  the  paiu  and  suffering  resulting  to  her  by  reason  of  the  fact 
that  he  was  not  present  to  aid  in  the  delivery  of  the  child,  and  a  charge 
presenting  this  question  should  be  given  to  the  jury.  Western  Union 
Tel.  Co.  V.  Cooper,  772. 

18.  Where  there  is  Testimony  of  Several  Facts  from  Which  Neglk 
OENCE  may  be  Inferred,  it  is  not  error  to  refuse  an  instruction  point* 
ing  out  a  single  fact  in  evidence  as  insufficient  to  prove  negligence.  Ecut 
Line  etc.  R.  R.  Co.  v.  Scott,  804. 

14.  CoNTEiBUTOHY,  WHEN  Fact  FOR  JuRY. — Whether  or  not  the  act  of  an 
engineer  in  leaving  his  engine  when  the  train  stopped,  and  going  t« 
another  car  in  the  train,  where  an  explosion  occurs  through  which  he 
is  injured,  is  contributory.negligence  on  his  part,  is  a  question  for  the 
jury.     Id. 

16.  Contributory,  in  Crossing  Railroad  Track.  —  If  a  railroad  company 
has,  by  its  conduct  and  its  published  regulations,  led  the  public  to 
believe  that  trains  would  not  run  on  its  tracks  at  specified  times  and 
places,  persons  having  occasion  to  cross  them  have  the  right  to  rely  on 
the  assurance  of  the  company,  and  are  not  necessarily  guilty  of  negli* 
gence  when  injured  by  prohibited  trains  while  so  doing.  Parsons  v. 
New  York  Central  etc.  R.  R.  Co.,  450. 

If.  Contributory,  will  not  be  Imputed,  as  a  Matter  of  Law,  to  a  per- 
son injured  by  a  railway  train  merely  because  it  was  possible  for  him  to 
have  discovered  its  approach.  The  question  is,  whether  the  injured 
party,  under  all  the  circumstances  of  the  case,  exercised  that  degree  of 
care  and  caution  which  prudent  persons  of  ordinary  intelligence  usually 
exercise  under  like  circumstances.     Id. 

17.  Contributory,  in  Crossing  Railway — What  Exonerates  Person 
Injured  from  Charge  of.  —  One  who  reaches  a  railway  crossing  in  a 
city  at  which  the  railway  company  is  required  by  municipal  ordinance 
to  keep  a  flag-man  to  warn  persons  of  impending  danger,  and  to  have 
gates  by  which  such  crossing  is  to  be  closed  when  trains  are  passing, 
and  who  finds  the  gates  open  and  no  flag-man  in  sight,  is  justified  in  the 
belief  that  no  trains  are  about  to  pass,  and  is  not  guilty  of  contributory 
negligence  in  attempting  to  travel  upon  such  crossing.  Pennsylvania  Co. 
V.  Stegemeier,  136. 

18.  Contributory  —  One  Brought  into  Danger  by  the  Wrong  of  An- 
other is  not  bound  when  confronted  by  midden  and  unexpected  peril 
to  act  with  coolness  and  deliberation.  Hence  where  a  man  went  npoa 
a  railroad  crossing  when  the  local  law  and  the  custom  of  the  railway 
company  gave  him  assurance  that  the  tracks  were  clear  and  the  croa*- 
ing  safe,  and  he  there  found  two  trains  rapidly  approaching  him  «& 
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different  tracks,  and  in  opposite  directions,  and  was  stmck  by  one  of 
them,  he  cannot,  as  a  matter  of  law,  be  adjudged  guilty  of  such  con- 
tributory negligence  as  bars  recovery;  for  he  was  thrown  off  his  guai-d, 
and  exposed  to  a  sudden  danger  that  he  had  a  right  to  expect  would  not 
be  encountered.     Id. 

19.    CONTRIBUTOKT,     WHEN    INSUFFICIENT    TO    PREVENT    BeCOVERT.  —  Mere 

negligence  or  want  of  ordinary  care  will  not  disentitle  plaintiff  to  re- 
cover, unless  it  is  such  that,  but  for  it,  the  misfortune  could  not  have 
happened;  nor  if  the  defendant  might,  by  the  exercise  of  care  on  its 
part,  have  avoided  the  consequences  of  the  negligence  and  carelessness 
of  the  plaintiff.  Virginia  Midland  R^y  Co.  v.  WTutef  874. 
See  Oasbiebs,  5,  7-10;  Homicide,  7;  Municipal  Corporations,  10;  Rail- 
ways, 17-21,  24. 

NEGOTIABLE  INSTRUMENTS. 

1.  Alteration  of  Note.  —  The  unauthorized  alteration  of  a  note  by  insert- 

ing in  it  the  words  "or  bearer  "  after  the  name  of  the  payee  will  not 
avoid  it,  if  done  innocently,  without  fraudulent  or  improper  motive. 
Croswell  v.  Labree,  238. 

2.  Alteration  of  Note  —  Burden  of  Proof.  —  The  unauthorized  altera- 

tion of  a  note  by  inserting  the  words  "  or  bearer  "  after  the  name  of  the 
payee  is  a  material  alteration,  and  the  burden  of  proof  is  on  the  holder 
to  show  that  the  alteration  was  innocently  made.     Id. 

Z,  Patmenv  of  Negotiable  Paper  Issued  in  New  York  in  Course  of 
Speculation  in  cotton  options  in  that  state  will  be  enforced  in  Indiana 
in  the  hands  of  an  innocent  holder,  the  statutes  of  neither  state  declar- 
ing such  paper  void  in  the  hands  of  sttch  a  holder.  Sondheim  v.  Qilbert, 
23. 

4.  When  Partnership  is  Engaged  in  Course  of  Business  in  Wiiich  Use 
op  Commercial  Paper  is  Appropriate,  the  firm  is  liable  upon  such 
paper,  in  the  hands  of  a  bona  fide  holder,  when  issued  in  the  firm  name 
by  one  of  its  members,  although  it  may  have  been  issued  in  violation 
of  his  duty,  without  the  knowledge  or  consent  of  the  other  members. 
Id. 

6.  Negotiable  Promissory  Note  Resulting  from  or  Growing  out  of 
Wagering  or  gambling  transaction  is  invalid  as  between  the  parties, 
on  general  common-law  principles,  but  is  valid  in  the  hands  of  a  third 
person  who  takes  it  in  due  conrse  of  trade,  before  maturity,  for  value, 
and  without  notice  of  the  purpose  for  which  it  was  executed  or  drawn, 
unless  declared  to  be  void  by  the  peremptory  words  of  a  statute.     Id. 

6.  Rights  of  Holders  of  Notes  Secured  by  Mortgage.  —  As  a  gen- 
eral rule,  when  the  holder  of  a  number  of  promissory  notes  secured 
by  mortgage  parts  with  some  of  them,  retaining  the  rest,  and  the 
sum  realized  from  a  sale  of  the  mortgaged  premises  proves  inusoffi- 
cient  to  pay  the  notes  in  full,  distribution  must  be  made  pro  rata 
among  all  the  holders;  but  if  the  original  holder  transfers  a  part  of  the 
notes  by  indorsement  for  value,  he  thereby  becomes  a  surety  to  the  in- 
dorsees, and  if  he  afterwards  becomes  insolvent,  neither  he  nor  his  m- 
•ignee  for  the  benefit  of  creditors  can  receive  payment  out  of  the  proceed* 
«f  the  sale  of  the  mortgaged  premises  until  the  holders  of  the  note*  m 
tauuferred  are  paid  in  full.  Fourth  National  Bank's  Appeai,  538. 
See  Married  Wom£n,  7;  Suretyship,  1. 


Index.  959 

NEW  TRIAL. 

1.  CouBT  MAT  Imposs  Terms  npon  granting  a  new  trial.     Crete  v.  McCaf- 

ferty,  678. 

2.  Absence  of    Cottnsel.  —  Where   a   cause  comes   on  for  trial   in  it« 

regular  order,  under  the  rules  of  the  court  in  which  it  is  at  issue, 
at  a  time  when  counsel,  owing  to  a  different  rule  in  an  adjoining 
circuit,  does  not  expect  it  to  come  on,  and  in  consequence  of  which  he  la 
not  present  at  the  trial,  this  is  no  ground  for  a  new  trial,  in  the  absence 
of  misrepresentations  or  bad  faith  on  the  part  of  counsel  on  the  other 
side.  Holloway  v.  Holloway,  339. 
S.  Statement  by  Counsel  of  a  Fact  not  in  Evidence  will  entitle  his  adver- 
sary to  a  new  trial,  though  on  exception  being  taken  to  the  statement 
the  court  sustained  the  exception,  and  instructed  the  jury  to  disregard 
the  statement,  and  the  counsel  said  "  he  would  take  it  all  back, "  unlesa 
it  appears  from  the  record  that  the  decision  of  the  jury  was  not  affected 
by  the  admitted  wrong.     BvMard  v.  Boston  etc.  R.  R.,  367. 

NUISANCE. 

1.  Keeping  ob  STOErNG  a  Wagon  in  the  Public  Street  perpetually 
or  habitually  is  a  nuisance.  Its  owner  can  acquire  no  right  under 
license  from  the  municipality  to  maintain  such  nuisance.  Cohen  v.  Nevi 
York,  506. 

S.  Liability  of  City  for.  —  If  a  city,  without  authority,  and  in  viola* 
tion  of  statute,  assumlb  to  grant  an  individual  the  right  to  obstruct 
the  public  highway  while  in  the  transaction  of  his  business,  and  for 
such  privilege  takes  compensation,  it  must  be  regarded  as  itself  main- 
taining the  nuisance  so  long  as  the  obstruction  is  continued  by  reason  of 
and  under  its  license,  and  must  be  liable  for  all  damages  which  may 
naturally  result  to  a  third  party  who  is  injured  in  his  person  or  prop* 
erty  by  reason  or  in  consequence  of  placing  such  obstruction  in  th« 
highway.     Id. 

See  Limitations,  1. 

OFFICE  AND  OFFICERS. 

1.  Officer  of  a  City  may  Recover  his  Salary  from  such  city  daring  •  timj 

when  he  had  been  wrongfully  removed  from  the  office,  and  it  was  in  the 
possession  of  another  person,  who  had  been  appointed  to  fill  the  vacancy 
made  by  such  removal,  though  the  city  paid  such  salary  to  the  incum- 
bent of  the  office,  if  at  the  time  of  such  payment  it  had  notice  that  the 
officer  de  jure  denied  the  validity  of  the  proceedings  resulting  in  bis  re- 
moval.    Andrews  v.  Portland,  280. 

2.  Officer  de  Facto  has  No  Legal  Right  to  the  Emolumznts  of  an  Ov- 

FiOR,  the  duties  of  which  he  performs  under  the  color  of  an  appointment^ 
but  without  legal  title.    Id. 

S.  Recoxtpment.  —  In  an  action  against  a  city  by  an  officer  de  Jure  for  hie 
salary  during  the  time  he  was  kept  out  of  his  office,  the  city  is  not  entitled 
to  a  credit  by  way  of  recoupment  of  the  amount  which  the  plaintiff  earned 
by  his  personal  seivices  during  the  time  involved.    Id, 

L  Official  Title  is  not  Triable  Collaterally,  and  caimot  be  attacked 
except  in  an  appropriate  iiction  brought  for  the  special  purpose  of  eatal^ 
lishing  the  legal  title,  in  which  action  the  officer  d«/acto,  being  a  partjTi 
will  be  bound  by  the  judgment.     Jewell  v.  Oilbei-t,  357. 
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6.  Dkputt  Sheriff  is  an  Opficer  de  Facto,  though  his  appointment  is  not 
under  seal,  when  the  statute  requires  it  to  be  sealed;  and  the  service  of 
a  writ  by  him  as  such  deputy  is  valid.     Id. 

0.  Acts  of  an  Officer  de  Facto  are  Valid  when  Thet  Concern  the  pub- 

lic or  third  persons;  and  their  validity  caunot  be  impaired  by  evidence 
tending  to  overcome  the  presumption  that  he  is  an  officer  dejure.     Id. 
See  Arrest,  1-3;  Bonds,  1,  2;  Constitutional  Law,  10-21;  Deposition; 
Executions,  2-6;  Jctdoments,  5;  Judicial  Sales,  3-5;  Quo  Warranto; 
Trial,  3. 

PARENT  AND  CHILD. 
See  Gifts,  1 . 

PARTITION, 

1.  In  Partition  Suit,  the  order  of  sale  is  not  a  final  judgment  from  which 

an  appeal  will  lie.     Holloway  v.  Hollowat/,  339. 

S,  Chancery  has  Jurisdiction  in  partition  suits;  and  as  incident 
thereto,  and  in  order  to  do  complete  justice  and  avoid  a  multiplicity 
of  suits,  it  will  take  an  account  of  the  mesne  rents  and  profits  in 
perception  by  one  tenant  in  common  to  the  exclusion  of  the  other,  and 
of  money  paid  to  remove  an  encumbrance  on  the  common  property  by 
one  of  the  tenants.     Id. 

9.  Rents  and  Profits  —  Encumbrance.  —  Where  one  co-tenant  is  in 
receipt  of  all  the  rents  and  profits,  and  in  the  exclusive  use  and  en- 
joyment of  the  whole  premises,  refusing  to  let  his  co-tenant  in,  and 
Buch  ousted  co-tenant  has  paid  money  to  relieve  the  common  property  of 
encumbrances  in  whole  or  in  part,  the  court  will  declare  a  charge  in  favor 
of  the  ousted  tenant  for  the  amount  of  his  share  of  the  rents  and  profits, 
and  for  the  amount  such  ousting  co-tenant  ought  to  have  contributed  in 
discharge  or  reduction  of  the  encumbrance  on  the  share  of  such  tenant, 
to  be  paid  out  of  the  proceeds  of  the  sale  of  the  property  in  partition  be- 
fore division  thereof  is  made  between  the  tenants,  according  to  their 
respective  rights  and  interests  in  the  premises.     Id. 

4.  Rents  and  Profits  —  Pleading.  —  An  averment  in  an  action  for 
partition  that  the  annual  rents  and  piofits  are  a  certain  amount,  and 
that  defendant  as  co-tenant  is  in  exclusive  reception  thereof,  and 
refuses  to  allow  plaintiff  any  part  thereof,  is  not  a  certain  and  definite 
allegation  that  plaintiff  has  been  ousted  from  the  joint  occupancy  of  the 
land;  and  if  defendant  desires  to  take  advantage  of  such  uncertainty,  he 
must  move  to  have  the  complaint  made  more  definite  and  certain  instead 
of  aiding  it  by  answer  tliat  he  is  in  actual  aud  exclusive  possession,  and 
that  plaintiff  has  no  possession,  right,  title,  interest,  or  estate  in  the 
land.     Id. 

Ik  Partition  —  Rents  and  Profits  —  Appeal.  — ^Where  the  court  in  a  par- 
tition suit  is  authorized  by  the  pleadings,  it  may  find  the  value  of  the 
rents  and  profits  from  the  time  of  defendant's  ouster  of  his  co-tenant 
until  the  day  of  sale,  and  charge  them  upon  defendant's  share  of  the 
proceeds  of  such  sale;  but  it  cannot  declare  plaintiff's  share  of  the 
rents  and  profits  for  a  particular  year  a  lien  on  the  crops  for  that  year, 
and  order  that  special  execution  issue  therefor;  such  an  order  is  void, 
and  cannot  have  the  effect  of  converting  an  otherwise  interlocutory  order 
of  sale  into  a  final  judgment  from  which  an  appeal  will  lie.     Id, 
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•.  Partition  —  Ejectment  —  Adverse  Title.  —  In  partition,  the  adverse- 
olaima  of  parties  to  the  same  undivided  interest  in  real  estate  may  be- 
decided,  and  it  is  only  when  the  defendant  is  in  adverse  possession  of 
the  whole  premises,  claiming  title  adversely  to  one  who  claims  to  be  hi» 
eo-tenant,  that  such  co-tenant  can  be  driven  to  the  action  of  ejectment; 
bat  apart  from  such  adverse  possession  alone,  without  showing  to  any  title 
to  plaintiff's  undivided  interest,  and  without  evidence  casting  doubt 
upon  his  title,  he  cannot  be  compelled  to  resort  to  ejectment.     Id. 

7.  Partition  —  Jurisdiction.  —  Where  in  partition  by  one  tenant  against 
his  co'tenant  in  possession  the  latter  alleges  that  the  title  claumed  by 
plaintiff  belongs  in  equity  to  a  third  person,  and  that  to  establish  such 
equity  it  may  be  necessary  to  invoke  the  powers  of  a  court  of  equity, 
the  court  having  charge  of  the  partition  proceedings  will  entertain. 
jurisdiction  and  decide  the  matter.     Id. 

%.  Partition — Equitable  Interest  —  Jurisdiohon. — Where  in  an  actions 
for  partition  of  an  equitable  interest  by  one  co-tenant  against  his  co- 
tenant  in  adverse  possession,  and  the  legal  title  is  in  defendant,  who  i» 
a  trustee,  while  the  equitable  title  of  plaintiff  is  attempted  to  be  put  in 
issue,  the  latter  title  may  be  tried  in  the  action.     Id. 

f.  Parol  Partition  of  Lands  among  Joint  Tenants  or  Tenants  in  Com- 
mon is  not  within  either  the  statute  of  frauds  or  the  statute  regulating 
the  transfer  of  the  real  estate  of  married  women.  Aycock  v.  Kimbroughf 
746. 

10.  Partt  Failino  to  Show  Any  Interest  in  Lands  PARTirioNED  oannot 
C!oMPLAiN  of  any  error  in  the  proceedings  by  which  such  lands  are  par- 
titioned.    Id. 

11.  Parol  Partition  is  not  Affected  by  Registration  Laws,  and  after 
inoh  partition  is  made,  the  levy  of  an  execution  upon  lands  allotted  to 
others  than  the  defendant  in  execution  will  not  affect  the  rights  of  those 
to  whom  the  partition  was  made.    Id. 

PARTNERSHIP. 

1.  One  of  Several  Partners  has  No  Authority,  without  the  consent  of 
the  other  partners,  to  make  a  general  assignment  of  the  firm  property- 
for  the  benefit  of  creditors.     Shattuck  v.  Chandler,  227. 

S.  Sole  Surviving  Partner  may  Make  General  Assignment  of  the  firm 
property  for  the  benefit  of  the  firm  creditors,  in  the  absence  of  any  stat~ 
nte  providing  for  the  winding  up  and  settlement  of  partnership  estates. 
Id. 

%.  Settlement  of  Estates  of.  — Kansas  Compiled  Laws  of  1885,  article  2, 
chapter  37,  make  ample  provision  for  the  winding  up  and  settlement  of 
partnership  estates,  either  by  the  surviving  partner  or  by  the  adminis- 
trator of  the  deceased  partner's  estate,  and  such  provision  precludes  tho 
doing  of  it  in  any  other  manner.    Id, 

PAYMENT. 
L  Party  Paying  Money  has  Right  to  Direct  its  Appropriation, 
and  where,  pending  the  adjustment  of  a  disputed  liability,  the  debtor 
■ends  his  creditor  money  as  a  payment  in  full  of  the  demand,  it  is 
the  duty  of  the  creditor  to  accept  the  money  for  the  purpose  for  which 
it  was  offered,  or  to  return  it,  and  his  refusal  to  return  it  will  be  deemed 
an  election  to  accept  it  for  the  purpose  offered.  Washington  NiU.  Oas  Co. 
T.  Johnson,  553. 
Mm.  St.  Rbp.,  Vol.  X.— 61 
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2.  Patmbiit  in  Foroed  Paper,  Spukiotts  Bills,  or  in  Bask  Conr  is  Von> 
and  leaves  the  original  debt  in  full  force  and  effect,  where  there  haa 
been  no  fraud  nor  improper  conduct  on  the  part  of  the  payee,  alika 
whether  it  be  received  in  payment  of  an  antecedent  debt  or  for  goods  or 
other  present  consideration.  Bank  v.  Buchanan,  617. 
See  Bonds,  1. 

PLEADING. 

1.  DEHtTRRER  TO  Flaintiff's  EVIDENCE  ADMITS  the  truth  of  all  the  evidence 

adduced  by  him,  aud  all  inferences  that  may  be  reasonably  drawn  there- 
from, and  withdraws  from  consideration  all  favorable  evidence  except 
upon  points  where  there  was  no  conflict.  Pmnsylvania  Co.  v.  Stegemeier, 
136. 

2.  Plea  op  Release  Puis  Darrein  Continuance  is   defective  unless  it 

alleges  the  time  and  place  when  and  where  the  release  was  made  and 
delivered,  and  the  day  of  the  last  continuance,  or  that  there  was  a  con- 
tinuance.     Field  v.  Cappejs,  237 

8.  Plea  Puis  Darrein  Continuance  —  Repleader.  —  Where  plea  of  re- 
lease puis  darrein  continuance  is  held  bad  on  demurrer,  a  repleader  on 
terms  may  be  granted  in  the  discretion  of  the  court.     Id. 

4,  Though  a  particular  defense  is  not  set  up  in  the  answer,  yet  if  at  the  trial 
all  facts  pertaining  to  such  defense  were  proved  without  objection  or 
dispute,  and  are  found  by  the  court,  objection  cannot  be  made  for  the 
first  time  in  the  appellate  court  that  the  answer  is  defective  in  not 
getting  out  such  defense.     Fowler  v.  Bowei~y  Savings  Bank,  47. 

fiee  AsaiQNMENTS  for  the  Benefit  of  Creditors,  13;  Damages,  1,  2;  En- 
DENOE,  6;  Gifts,  2;  Judgments,  10;  Partition,  4. 

POLICE  POWER. 
See  Constitutional  Law,  1. 

POST-OFFICES. 

1.  Presumption. — Address  on  Envelope  will  be  Presumed  to  Cor&k- 

8P0ND  TO  Address  on  Letter,  in  the  absence  of  evidence  to  the  con- 
trary.    Phelan  v.  Northwestern  L.  Ins.  Co.,  441. 

2.  Letter  will  not  be  Presumed  to  have  Reached  Person  to  whom  it 

was  addressed  on  the  day  of  its  date,  nor  at  any  time  earlier  than  it  is 
actually  shown  to  have  been  in  his  possession,  when  it  is  found  among 
bis  papers  after  his  death,  but  is  addressed  to  him  at  a  place  other  than 
his  regular  post-office  address.     Id. 

PROCESS. 

Skrvicb  of  Process  upon  Non-resident.  —  Resident  of  another  state  who 
goes  into  the  state  of  Indiana  to  testify  as  a  witness  in  an  action  in 
which  he  is  a  party  cannot  be  legally  served  with  a  summons  at  the 
suit  of  the  party  plaintiff  in  the  action  he  goes  to  defend.  Indiana 
Revised  Statutes  of  1881,  section  312,  providing  for  the  service  of  sum- 
mons upon  non-residents,  is  not  applicable  to  such  a  case.  Wilson  v. 
Donaldson,  48. 

QUO  WARRANTO. 

Title  to  Office  in  School  Board.  —  Court  is  invested  with  some  discretion 
in  granting  the  extraordinary  remedy  of  quo  warranto,  and  will  refuse 
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the  remedy  to  one  who  seeks  thereby  to  become  invested  with  the 
ofElce  of  member  of  a  district  school  board,  snch  person  claiming  at  the 
■ame  time  to  maintain  and  continue  contract  relations  with  said  board, 
previously  entered  into,  requiring  him  to  perform  work  and  furnish 
materials  used  therein,  under  the  supervision  and  control  of  the  mem* 
bers  of  said  board.  The  statute  (Kansas  Comp.  Laws  of  1885,  c.  31,  sec. 
334)  forbids  that  he  should  occupy  the  incompatible  positions  of  member 
of  the  board  and  also  contractor  with  it.      Weston  v.  Lane,  224. 

RAILWAYS. 

1.  Consequential  iNjtJRY  from  Construction.  — Plaintiff  is  entitled^ to 
consequential  damages  arising  from  the  construction  and  operation  of 
•  railroad  when  the  track  is  laid  so  close  to  the  curbstone  on  the  side 
of  the  street  next  to  his  property  as  to  render  the  means  of  access 
thereto  dangerous  or  cut  off  entirely,  and  this  though  the  track  was 
laid  on  the  public  street  under  authority,  and  no  land  was  taken  from 
plaintiff,  nor  the  grade  of  the  street  changed,  nor  negligence  on  the  part 
of  the  company  in  constructing  and  operating  the  road.  Pennsylvania 
SehuylkiU  Valley  R.  R.  Co.  v.  Walsh,  611. 

ft  Question  op  Reasonableness  of  Rule  Established  by  Railroad  Com- 
PANT,  if  the  facts  are  undisputed,  is  a  proper  one  for  the  court;  but  when 
such  reasonableness  depends  upon  the  existence  of  particular  facts  and 
circumstances,  it  is  necessarily  a  question  for  the  jury,  under  proper  in- 
structions from  the  court.     Pittsburgh  etc.  R'y  Co.  v.  Lyon,  517. 

t.  Rbgulatio:^  of  Railroad  Company  is  Unreasonable  and  Void  under 
which  the  sale  of  tickets  to  any  regular  stopping  station  of  a  train  is 
refused,  or  by  which,  although  a  passenger  holding  a  through-ticket  may 
himself  get  off  at  any  such  station,  he  is  not  permitted  also  to  remove 
his  baggage.     Id. 

4.  Ant  Reoulation  that  Deprives  Fassenoers  of  the  right  to  stop  and 

receive  their  baggage  at  any  regular  station  or  stopping-place  for  the 
train  on  which  they  may  be  traveling  is  necessarily  arbitrary,  xmreason- 
able,  and  illegal.     Id. 

f .  There  is  No  Legal  Presumption  that  It  is  Dutt  of  Conductor  of ' 
railway  freight  train  to  inspect  the  cars  and  machinery  of  his  train,  or 
that  he  is  chargeable  with  negligence  for  using  unsafe  cars,  if  the  defect 
was  such  that  it  might  have  been  discovered  by  inspection.     Cincinnati 
etc.  R.  R.  Co.  V.  McMullen,  67. 

C  Evidence.  —  Parol  evidence  is  not  admissible  to  prove  that  it  was  the 
duty  of  a  freight-train  conductor  on  the  company's  road  to  inspect  and 
determine  the  condition  of  the  couplings  and  brakes  connected  with  his 
train,  in  the  absence  of  any  showing  that  such  duty  was  not  prescribed 
by  some  written  or  printed  rules  adopted  and  promulgated  by  the  com- 
pany.    Id. 

T.  Rules  of  Another,  Separate,  and  Apparentlt  Independent  Railroad 
Company  are  not  competent  evidence  to  show  the  duties  of  freight  con- 
ductors on  the  defendant  company's  road,  until  it  is  shown  by  soma 
competent  evidence  that  they  had  been  adopted  and  promulgated  as  the 
rules  of  the  defendant.     Id. 

5.  Circumstantial    Evidence.  —  In  an  action    against  a  railroad    com- 

pany for  damages  for  negligently  causing  the  death  of  the  plaintiff's 
intestate,  if,  from  all  the  facts  and  circumstances  proved,  the  infer- 
ence arises  that  the  deceased  was  exercising   due  care,  and  that  his 
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death  was  cansed  while  using  a  defective  brake  on  one  of  the  defendant's 
cars,  a  recovery  is  justified,  although  no  direct  evidence  is  given  hj 
witnesses  of  the  accident.     Id. 

9.  iNeTRucnoN  to  Jcry.  —  In  such  a  case,  it  ia  not  the  province  of  a 

court  to  say  to  a  jury,  as  matter  of  law,  what  facts  and  circum- 
stances were  sufficient  to  show  that  the  death  of  the  plaintiff 's  intestate 
was  caused  by  defective  machinery,     /ii. 

10.  Company  cannot  Relieve  Itself  from  Tjability  for  Injury  to 
Employee,  resulting  from  a  failure  on  its  part,  through  its  agents, 
actually  to  use  such  care  for  the  safety  of  employees  as  the  law  makes 
it  necessary  for  such  a  master  to  use,  by  making  and  enforcing  regula- 
tions, unless  the  regulations  be  such,  and  their  enforcement  so  complete, 
as  to  result  in  the  actual  use  of  due  care.     Missouri  etc.  R'y  Co.  v.  Mc- 

.Elyea,  749. 

11.  Company  i3  Liable  to  Employee  Who  Suffers  Injttry  from  the 
failure  of  its  agents,  authorized  to  do  what  it  is  bound  to  do  to  avoid 
liability,  to  perform  their  duty,  although  it  make  regulations  requiring 
the  most  rigid  and  frequent  inspections  of  its  machinery,  road-bed,  and 
equipments,  and  the  most  prompt  and  complete  repair  of  any  ascer- 
tained defect,  and,  for  the  failure  of  its  agents  to  comply  with  any  of 
these  regulations,  make  and  enforce  an  absolute  rule  that  a  failure  to 
rigidly  comply  therewith  will  be  followed  by  the  immediate  discharge 
of  the  delinquent  and  forfeiture  of  wages  earned,  or  other  penalty.     Id. 

12.  Watcjhman  Directed  by  Locomotive  Engineer  Disabled  by  Sickness 
TO  Take  Charge  op  Engine  is,  while  running  the  engine,  an  employee 
of  the  company,  and  as  such  entitled  to  recover  damages  for  injuries 
received  by  him  from  imperfect  machinery  furnished  by  the  company 
for  use  in  its  service,  notwithstanding  a  rule  of  the  company  forbade 
the  engineer  to  permit  any  person  other  than  himself  to  take  charge  of 
the  engine,  where  it  is  shown  that  such  rule  was  not  intended  to  be  en- 
forced when,  on  account  of  the  sickness  of  the  engineer,  it  became  neces- 
sary for  his  duties  to  be  performed  by  another.  East  Line  etc.  R.  R.  Co. 
V.  ScoU,  804. 

IS.  Injury  at  Crossing  —  Negligence. — Where  in  an  action  to  recover 
for  injuries  received  at  a  railroad  crossing  it  appears  that  the  com- 
pany had  for  some  time  kept  a  watchman  and  safety-gates  there, 
which  were  lowered  upon  the  approach  of  trains,  but  upon  the  night 
when  the  accident  happened  they  were  not  lowered,  as  they  had  become 
out  of  order  in  the  morning,  and  had  not  been  repaired;  that  the  watch- 
man displayed  no  light  and  gave  no  warning;  that  a  hose-carriage,  as  it 
approached  the  crossing,  did  not  stop,  nor  even  slacken  its  speed,  in 
order  to  afford  an  opportunity  to  look  and  listen,  but  continued  on,  was 
struck  by  the  train,  and  the  plaintiff  thus  thrown  from  the  carriage  and 
injured, — he  is  not  entitled  to  recover,  because  of  bis  contributory 
negligence  in  failing  to  "stop,  look,  and  listen"  before  attempting  to 
cross  the  track.     Greenwood  v.  Philadelphia  etc,  R.  R.  Co.,  614. 

14.  Duty  op  Traveler  at  Crossing. — The  rule  requiring  one  to  "stop, 
look,  and  listen"  for  trains  before  attempting  to  cross  the  track  is 
a  clear  and  certain  rule  of  duty,  as  applicable  in  towns  and  cities  as 
in  the  country,  and  a  departure  from  it  is  more  than  evidence  of  negli- 
gence: it  is  negligence  per  «e.     Id, 

U.  Railroad  is  not  Exonerated  from  Liability  by  the  fact  that  the  in- 
jury complained  of  was  the  result  of  its  engineer's  being  temporarily  dis- 
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•iMed  from  controlling  his  engine  by  an  accident  received  from  the  lever, 
Trhich  slipped  from  its  position  after  being  reversed,  and  struck  him  a 
violent  blow,  if  the  remedies  for  Buch  a  fault  on  the  part  of  the  lever 
are  so  numerous  and  common  that  they  must  be  presumed  to  bo  within 
the  knowledge  of  all  intelligent  persons.  Parsons  v.  New  York  Central 
etc.  R.  R.  Co.,  450. 

16.  Nboliqence.  —  Reliance  upon  a  lever  which  is  liable  to  be  forced  from 
its  place  by  the  natural  action  of  the  machinery  is  an  act  of  grossest 
carelessness.     Id. 

17.  Negligence. — Company  is  not  to  bb  Excused  tbxhs  the  Conse- 
QCTENCES  OF  RuNNiNa  TRAINS  AT  Ghbat  Speed  through  stations  or 
in  the  streets  of  a  populous  city  by  the  impossibility  of  its  servants  to 
control  the  powers  which  propel  them.     Id. 

18.  CONTRIBUTOBT    NEGLIGENCE.  —  PERSON    TRAVELING  ON  OR  ACROSS  THB 

Track  ot  a  Railway  in  a  frequented  part  of  a  city  is  not  negligent  be- 
cause he  relies  on  the  performance  of  their  duties  by  the  agents  of  the 
railroad  company.    Virginia  Midland  R^y  Co.  v.  White,  874. 

19.,  Company  is  Guilty  op  Negligence  when,  in  Disobedience  op  an 
Ordinance  of  a  city,  it  backs  a  train  along  a  frequented  track  in  such 
city  at  a  rate  of  speed  forbidden  by  such  ordinance,  without  ringing 
any  bell,  or  giving  any  other  signal  of  its  approach.    Id. 

SO.  Negligence.  —  Use  op  Ordinary  Care  by  the  Engineer  after  he 
discovered  the  danger  in  which  the  deceased  was  placed  will  not  relieve 
the  company  from  liability,  if  the  engineer  was  guilty  of  negligence  in 
running  his  locomotive  in  a  frequented  part  of  the  city  at  a  rate  of 
speed  forbidden  by  its  ordinance,  and  without  ringing  any  bell  or  giv- 
ing any  signal  to  warn  travelers  of  approaching  danger.     Id, 

21.  Duty  op  Company  to  the  Licensee  on  its  Track  is  to  exercise  toward 
him  ordinary  care  and  prudence.    Id. 

22.  Onb  must  be  Treated  as  a  Licensee,  and  not  as  a  Trespasser,  ob 
the  tracks  of  a  railway,  when  they  have  been  for  years  used  by  the 
public  as  a  foot-path  between  certain  points,  with  the  acquiescence  of 
the  company.     Id. 

23.  Negligence.  — One  who  attempts  to  cross  railroad  track  in  front  of 
approaching  train,  which  he  must  have  seen  had  he  used  his  eyesight, 
and  is  struck  and  injured,  is  guilty  of  such  contributory  negligence  as 
will  defeat  any  recovery  by  him  in  an  action  against  the  railroad  com- 
pany.  Marland  v.  Pittsburgh  etc.  R.  R.  Co.,  541. 

flee  Eminent  Domain,  1-3;  Evidence,  8-10;  Master  and  Servant,  S-0,  9; 
MuNioxPAL  Corporations,  4;  Negligbnob,  15-18;  Trespass,  4. 

REFORMATION. 
See  Judgments,  8. 

REPLEVIN. 
See  Sales,  6. 

RESCISSION. 
See  Deeds,  1,  2. 

REWARDS. 
1   Oma  OP  Rbwabd  for  Arrest  of  Criminal,  whbn  Aotbd  upon,  ib  Bir»> 
ZNo  upon  the  party  making  it.     His  secret  motives  for  making  the  offec 
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form  no  part  of  the  contract  with  the  party  acting  upon  it,  nor  will  the 
fact  that  he  expected  others  than  the  one  arrested  and  proved  guilty  to 
be  arrested  relieve  him  from  his  offer,  when  it  has  been  acted  upon. 
KasUng  v.  Morins,  797. 
8.  Constable  may  Claim  Reward  foe  Makinq  Arrest  not  Required  by 
HIS  Official  Duty;  as  where  he  makes  the  arrest  without  a  warrant, 
without  having  seen  the  offense  committed,  and  without  information  that 
the  person  he  arrested  was  the  gailty  party.     Id. 

ROBBERY. 

InOBMATiON  FOR  RoBBEET  DESCRIBING  the  property  taken  as  "twenty-five 
dollars  in  money,  the  said  money  then  and  there  being  the  property  of 
the  said  John  Bond,"  but  not  alleging  its  value,  or  that  it  was  of  any 
value,  or  giving  any  excuse  for  the  want  of  a  more  particular  description, 
is  fatally  defective,  and  insufScient  to  sustain  a  judgment  of  conviction. 
State  V.  Segermond,  169. 

SALES. 

1.  Fraudulent  Purchase  of  Goods  Entitles  the  Vendor  to  Rescind 

AND  TO  Recover  the  Goods  as  his  own  by  an  action  of  replevin,  or 
to  recover  their  value  in  an  action  of  trover.     Sleeper  v.  Davis,  377. 

2.  Iv  A  Vendee  has  Obtained  Goods  by  a  Fraudulent  Purchase,  ani> 

then  Sold  Them,  the  vendor  may  waive  the  tort  aud  maintain  as- 
sumpsit for  the  proceeds,  upon  the  implied  promise  to  pay  for  property 
wrongfully  appropriated.     Id. 

%,  Waiver.  —  Suit  against  the  Vendee  of  Goods  Fraudulently  Pur- 
chased TO  Recover  the  Value  of  a  Part  of  Them  which  remain  in 
his  possession  does  not  afiirm  the  original  fraudulent  purchase  of  the 
whole  goods,  nor  preclude  the  vendor  from  recovering  the  remainder,  in 
an  action  of  replevin  against  a  maUt  fide  purchaser  from  the  fraudulent 
vendee.     Id. 

A.  Action  of  Assumpsit  for  a  Portion  of  Goods  Obtained  by  a  Fraudu- 
USNT  Purchase  is  not  a  revocation  of  the  rescission  of  the  contract  of 
sale,  nor  a  waiver  of  the  right  to  suotain  an  action  of  replevin  against  a 
mala  fide  purchaser  from  the  fraudulent  vendee.     Id. 

%,  Release  of  an  Antecedent  Debt  does  not  Entitle  a  Vendee  to  the 
protection  due  to  a  purchaser  bona  fide  and  for  value;  and  the  goods 
may  be  recovered  from  him  in  an  action  of  replevin  by  the  owner  from 
whom  they  bad  been  obtained  tli  rough  the  medium  of  a  fraudulent  pur* 
ohase.    Id, 

See  Contracts,  3,  4. 

SEARCH-WARRANT. 
See  Arrest,  4;  Malicious  Prosecution,  1,  3. 

SEDUCTION. 
L  Uhbkb  Section  1259  of  the  Revised  Statutes  of  Missouri  is  a  felony, 
because  punishable  by  imprisonment  in  the  penitentiary;  and  the  fact 
that  it  may  be  punished  by  a  lighter  punishment  does  not  rob  it  of  it* 
felonioas  attributes,  nor  bring  it  within  section  1705  of  such  statutes, 
.relating  to  prosecutions  which  must  be  commenced  within  one  year  from 
the  time  the  crime  was  committed.    State  v.  Beeves,  349. 
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2.  Instbvotion  that  Seduction  hat  bs  Found  npon  the  uncorroborated 
testimony  of  the  prosecuting  witness,  but  as  to  the  promise  of  marriaj;» 
there  mast  be  evidence  corroborating  such  witness,  and  this  may  be  sup- 
plied by  circumstances  proven  in  evidence,  without  telling  the  jury  the- 
circumstances  which  would  supply  the  necessary  support  to  the  witness, 
and  without  defining  what  "corroborating"  means,  is  erroneous  under 
sections  1259  and  1912  of  the  Revised  Statutes  of  Missouri,  providing 
that  seduction  consists  in  seducing  and  debauching  any  unmarried 
female  of  good  repute  under  promise  of  marriage,  and  in  order  to  con- 
vict, the  evidence  of  the  woman  as  to  such  promise  must  be  corrobo- 
rated to  the  same  extent  required  of  the  principal  witness  in  perjury^ 
Such  instruction  ignores  the  plain  statutory  language.     Id. 

5.  Defendant  in  Seduotion,  who  admits  that  there  was  illicit  intercourse, 

but  no  promise  of  marriage,  and  his  testimony  supports  such  theory,  i» 
entitled  to  an  instruction  that  if  the  prosecuting  witness  willingly  sub- 
mitted to  defendant,  without  any  promise  of  marriage,  he  is  entitled  to 
acquittal.  Id. 
4.  Instruction.  — To  constitute  seduction  under  section  1259  of  the  Revised 
Statutes  of  Missouri,  the  female  must  be  first  seduced;  that  is,  cor- 
rupted, deceived,  and  drawn  aside  from  the  path  of  virtue;  and  second, 
she  must  be  debauched,  that  is,  carnally  known.  Therefore  an  instruc- 
tion that  if  defendant  i^  lomised  the  preheating  witness  to  marry  her  if 
she  would  permit  him  to  have  sexual  intercourse  with  her,  and  she  on 
the  faith  of  such  promise  did  so,  etc.,  he  is  guilty,  is  erroneous,  for  tho 
reason  that  it  does  not  require  that  such  witness  should  have  been  se- 
duced, but  simply  that  she  should  have  been  debauched  under  promise 
of  marriage.     Id. 

6.  Evidence. — Where  prosecution  for  seduction  is  uob  instituted  until  fifteen. 

months  after  the  birth  of  a  child  alleged  to  be  the  result  of  the  illicit  in- 
tercourse, the  prosecuting  witness  may  be  required  to  answer  at  the  trial 
whether  the  idea  of  prosecuting  the  defendant  did  not  spring  into  ex- 
istence upon  his  marriage  with  another,  in  order  to  ascertain  her  animu* 
and  the  motives  which  prompted  her,  after  so  long  a  time  had  elapsed* 
to  institute  the  prosecution.     Id, 

SET-OFF. 

1.  Tobt. — Independent  Tort  cannot  be  M.4lde  a  defense  against  another 

tort,  either  by  way  of  set-off  or  counterclaim.     Kelly  v.  Goodrich,  88. 

2.  Tennessee  Statutory  Right  of  Set-off  is  incidental  to  and  dependent 

npon  the  fact  of  the  plaintiff  having  established  a  right  of  recovery 
against  the  defendant.  If  thia  fails,  the  right  of  set-off  does  not  exist. 
Moore  v.  Tate,  712. 

8.  When  not  Available  against  State.  —  Immimity  from  suit  possessed 
by  state  as  a  prerogative  of  its  sovereignty  applies  to  a  cross-action  by 
set-off,  unless  otherwise  expressly  provided  by  statute.     Id. 

4.  Tennessee  Statute,  Milliken  and  Ventrees's  Code,  section  3628,  regu- 
lating set-off  and  cross-action,  has  no  application  in  suits  brought  by  the 
state  in  its  own  courts,  and  the  defendant  in  such  suit  cannot  avail 
himself  of  an  independent  claim,  not  growing  out  of  or  connected  with 
the  subject-matter  of  the  original  suit,  as  a  defense  or  otherwise,  and 
this  rule  also  applies  when  a  sister  state  is  the  plaintiff  in  the  suit.    /<L 

See  Banes  and  Banking,  7;  Office  and  Officebs,  3.  ^ 
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SHIPPING. 
Remedy  of  Co-owners  of  Vessels  fob  Contkibdtions  fob  Advakobs.  — • 
One  co-owner  of  a  vessel  cannot  maintain  an  action  at  law  against  the 
other  owners  jointly  to  recover  for  contributions  for  advances.  The 
joint  remedy  exists  only  in  equity,  and  an  assignee  of  such  owner  has  no 
greater  right  than  his  assignor.  Arey  v.  Hall,  23ii, 
See  Agency,  2. 

SOVEREIGNTY. 
See  State,  1,  2. 

SPECIFIC  PERFORMANCE. 

1.  Specific  Pebfoemancb  of  a  Contract  respecting  Personal  Property 

will  not  ordinarily  be  enforced  in  equity  unless  an  adequate  remedy  at 
law  cannot  be  had.     Eckstein  v.  Downing,  404. 

2.  Will  not  be  Decreed  of  Contracts  for  the  Sale  of  Stocks  in 

Private  Corporations  where  the  breach  of  the  contract  is  capable  of 
exact  compensation  in  damages.  Hence  specific  performance  was  re- 
fused where  the  plaintiff  had  agreed  to  sell  a  yacht  and  the  defendant 
to  pay  therefor  a  certain  number  of  shares  of  stock  of  a  designated  cor- 
poration, there  being  no  evidence  tending  to  show  that  plaintiff  had  any 
wish  or  reason 'to  become  the  owner  of  such  stock  rather  than  of  any 
other  stock  of  equal  value,  or  that  he  would  not  have  agreed  to  take  any 
other  stock  of  equal  value  in  payment  of  the  yacht,  or  a  sum  of  money 
equal  to  that  value.     Id. 

3.  Mutuality  of  Remedy.  —  The  fact  that  one  party  to  a  contract  is  enti- 

tled to  have  a  specific  performance  of  such  contract  decreed  by  a  court 
of  equity  does  not  entitle  the  adverse  party  to  a  decree  of  specific  per- 
formance in  his  favor  if  a  breach  of  the  contract  may  be  adequately 
compensated,  so  far  as  he  is  concerned,  by  the  payment  of  a  sum  of 
mioney.     Id. 

STATE. 

1.  Sovereignty  —  Suits  by  and  against  State.  —  Sovereign  state  may  bring 
and  maintain  suit  as  any  other  suitor,  but  cannot  be  sued  in  its  own 
courts,  or  in  a  foreign  court,  without  its  consent  and  permission,  signi- 
fied either  by  statute  or  by  somie  other  unequivocal  means.  Moore  v. 
Tate,  712. 

-Jt  SoveAetgnty  —  Action  by  State.  —  State  having  voluntarily  placed  itself 
in  position  of  suitor,  whether  iu  its  own  courts  or  in  those  of  a  sister 
state,  will  be  held  to  have  laid  aside  its  sovereignty,  and  to  have  taken 
on  the  garb  of  an  ordinary  suitor,  so  far  as  concerns  all  proper  matters  of 
adjudication  growing  out  of  the  cause  of  action  upon  which  the  suit  was 
brought.     Id. 

See  Constitutional  Law,  7;  Contracts,  2;  Skt-off,  3,  4. 

STATUTES 
1.  Construction.  —  Statute  is  not  to  be  Isolated  from  Great  Body  o» 

Law  of  which  it  forms  a  part,  but  is  to  be  taken  as  forming  part  of 

one  great  system,  and  is  to  be  construed  with  reference  to  co-ordinate 

rules  and  statutes.     Wilson  v.  Donaldson,  48. 
'2,  Statute-s  Involving  Penal  Consequences  cannot  be  Extended  by  con- 

Btmction  80  as  to  include  acts  not  in  terms  forbidden  merely  becauso 
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of  their  resemb!at)ce  to  the  acta  prohibited,  or  because  they  may  b« 
equally  demoraliziiig  and  injurioua.    Sondheim  v.  OUberi,  23. 

SUBROGATION. 

1.  Right  to  Subsooation  or  SuBSTiruTiON,  whkh  It  doks  kot  Rist  tm 

ExFKBSs  Covenant,  must  depend  upon  equitable  principles  applicable 
to  the  relations  which  the  parties  sustain  to  each  other.  Inauranee  O9. 
qf  N.  A.  V.  Fidelity  etc.  Trust  Co.,  546. 

2.  It   IS    NOT   LiABiLirT    to    Pay,   but    Actual   Payment  to  the  cred- 

itor which  raises  the  equitable  right  to  be  subrogated  to  hia  reme> 
dies.  A  demand  made  by  the  surety  for  subrogation  before  he  hu 
discharged  the  liability  out  of  which  it  grows  ia  without  anything  to 
support  it,  and  the  creditor  may  properly  refuse  it  without  affecting 
thereby  his  right  of  action  against  the  surety.     Id. 

S.  Subrogation  is  Substitution  of  Another  Person  in  Place  or  Credi* 
TOR,  so  that  the  person  substituted  will  succeed  to  all  the  rights  of  the 
creditor  having  reference  to  the  debt  due  him.  It  is  independent  of  any 
merely  contractual  relations,  and  includes  every  instance  in  which  on* 
party  is  required  to  pay  a  debt  for  which  another  is  primarily  answer- 
able, and  which,  in  equity  and  good  conscience,  ought  to  be  discharged 
by  the  latter.     Johnson  v.  Barrett,  83. 

4.  Mortgages  —  Where  Mortgage  is  Executed  to  Raise  Monet  to 
Discharge  Prior  Encumbrance,  and  the  money  is  so  applied,  the 
mortgagee  becomes  entitled  to  be  subrogated  to  the  rights  of  the  prior 
encumbrancer  when  necessary  for  the  better  security  of  his  mortgage 
debt.    Id. 

i.  One  Required  to  Pay,  and  Who  has  Accordinolt  Paid,  a  mortgage 
executed  by  another,  ia  entitled  to  be  subrogated  to  the  rights  of  the 
mortgagee,  and  to  be  treated  as  the  assignee  of  the  mortgage,  notwith- 
standing the  mortgage  itself  may  have  been  canceled,  and  the  mortgage 
debt  discharged.    Id. 

f.  SxTBROGATiON  TO  Rights  OP  Pbior  MORTGAGEE.  —  A  mortgage  was  exe- 
cuted by  husband  and  wife  upon  the  former's  real  estate,  after  which, 
the  husband  conveyed  the  same  land  to  the  wife,  who  died  shortly  after 
a  judgment  of  foreclosure  was  rendered,  leaving  her  husband  and  chil- 
dren surviving  her.  One  J.,  at  the  husband's  request,  and  upon  his 
representation  that  his  title  was  clear  and  complete,  and  without  actual 
notice  to  the  contrary,  paid  the  amount  of  the  judgment  rendered  upon 
the  mortgage,  and  caused  the  judgment  and  decree  of  foreclosure  to  be 
receipted  and  released,  and  to  be  discharged  of  record,  taking  a  new 
note  and  mortgage  from  the  husband  for  the  amount  so  advanced.  Held, 
that  upon  ascertaining  the  facts,  J.  was  entitled  to  have  the  satisfaction 
of  the  judgment  set  aside  and  vacated,  and  that  justice  required  that  he 
be  subrogated  to  all  the  rights  of  the  prior  mortgagee,  without  regard  to 
the  solvency  or  insolvency  of  the  mortgagor.  Id. 

y.  If  the  purchaser  of  an  equity  of  redemption  pays  a  mortgage  to  which  the 
wife  of  the  mortgagor  was  a  party,  or  gives  a  new  mortgage  in  place  of 
such  mortgage,  he  becomes  in  an  equitable  sense  the  purchaser  of  the 
interest  of  the  original  mortgagee,  and  is  entitled  to  be  subrogated  tm 
the  position  of  the  mortgagee,  and  to  stand  in  equity  as  the  purchaser 
and  holder  of  his  security.  Everson  v.  McMullen,  446. 
See  Insurance,  6,  8. 
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suretyship. 

1.   SUBBTIKS    ON    NOTB  ABB   NOT    DlSOHABOEB    niOM    LlABILITT   wher«   th* 

payee  surrenders  the  note,  and  accepts  in  renewal  another  note,  t« 
which  the  insolvent  principal  has  forged  the  names  of  other  sureties, 
no  bad  faith  or  negligence  on  the  part  of  the  payee  being  shown.  Th« 
fraud  of  the  principal,  without  participation  of  the  creditor,  will  not  re« 
lease  the  sureties.     Bank  v.  Buchanan,  617. 

S.   Ck»NTHIBUTION. — FOUNDATION    OF    DoCTKINB    OF    CONTRIBUTION     AMONO 

Sureties  is  the  fact  that  one  has  paid  more  and  another  less  than 
his  share;  and  a  surety  who  has  paid  less  than  his  ratable  share  can- 
not enforce  contribution,  even  against  his  co-sureties  who  have  paid 
Qothing.     Gross  v.  Davis,  635. 

S.  In  Suit  in  Equttt  by  Surety  to  Enporcb  Contribution  against  his 
Co-sureties,  the  rate  of  contribution  is  determined  according  to  tha 
number  of  solvent  sureties,  and  not  by  the  whole  number  of  sureties, 
as  in  an  action  at  law.     Id. 

4.  In  Making  Contribution  among  Sureties,  Ah.  Payments  made  on  th» 
joint  indebtedness  must  be  added  together,  and  the  aggregate  divided 
by  the  number  of  solvent  sureties,  charging  each  with  his  share  thus 
ascertained,  and  crediting  him  with  the  amount  of  his  payments.     Id. 

it  Surety  Who  has  Paid  More  than  his  Part,  and  Who  Sues  Foa 
Contribution,  is  Entitled  to  a  recovery  of  the  excess  against  each 
of  his  co-sureties  equally,  when  there  is  no  contravening  equity,  pro- 
yided  it  subjects  none  of  them  to  the  payment  of  more  than  his  proper 
•hare  of  the  whole  joint  liability;  but  a  defendant  surety  in  the  suit 
who  has  paid  more  than  his  part  can  have  no  recovery  in  his  favor 
against  his  co-sureties  for  the  excess,  upon  answer  merely,  without 
oross-bill.     Id. 

i.  Attorneys'  Fees  and  Costs  as  Matter  for  Contribution.  —  Attor- 
neys' fees  paid  by  a  surety,  which  were  incurred  with  the  consent  of 
his  co-sureties  in  making  a  prudent  defense  for  their  common  benefit  are 
proper  matter  for  contribution,  and  so  are  costs  adjudged  against  tho 
sureties  jointly  in  such  litigation,  and  paid  by  one  of  them.  Id. 
See  Bonds,  2. 

TAXATION. 

1.  To  Preclude  a  Person  from  Acquiring  a  Tax  Title,  he  must  be  under 

some  legal  or  moral  obligation  to  pay  the  tax,  or  there  must  be  some- 
thing in  his  contract  or  fiduciary  relation  to  the  owner  of  the  property 
which  renders  it  inequitable,  as  between  them,  that  he  should  acquiro 
the  title.     Laton  v.  Bakom,  381 . 

2.  Husband  of  a  Mortgagee  may,  by  Purchase  at  a  Tax  Sale,  acquire 

the  title  of  the  mortgagor;  but  is  precluded  from  becoming  a  purchaser 
for  his  own  benefit  as  against  his  wife.    Id. 

See  Co-TENANOY. 

TELEGRAPHS. 

1.  TiLEGRAPH  Companies  ark  not  Common  Carriers;  nor  are  they  in- 
surers, either  of  the  accurate  transmission  or  the  sure  and  prompt  de- 
livery of  messages.  They  are  liable,  however,  for  losses  consequent 
upon  their  negligence.      Western  Union  Tel.  Co.  v.  Mur\ford,  630. 
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5.  OoMVAKT  REOKiriNO  Meosaob  for  Tra:tsmission  orsB  ITS  Own  Link, 

AND  WsDca  Bboomss  the  agent  of  the  sender  to  forward  it  over  the 
line  of  another  company,  may,  by  special  contract  with  the  sender, 
limit  its  liability  to  defaults  occurring  upon  its  own  line,  and  protect 
itself  against  any  loss  occasioned  by  the  negligence  of  the  connecting 
company.     Id. 

8.  Ali-houqh  Address  cf  Message  is  Changed  through  Neouqknok  of 
Company  in  transmitting  it  to  a  connecting  line,  yet  if  it  appears  that 
the  loss  occasioned  by  delay  in  the  delivery  of  the  message  was  not  ia 
consequence  of  such  error,  but  was  the  result  solelyof  the  subsequent 
and  independent  negligence  of  the  connecting  company,  the  former  is 
not  liable  for  the  damage  sustained.  The  change  of  address  in  such  cas* 
cannot  be  regarded  as  the  proximate  cause  of  loss.     Id, 

4.  Merely  Taking  Important  Telegram  to  Office  of  Person  to  Whom 
It  is  Addressed  does  not  end  the  duty  of  the  messenger,  where  th» 
latter  knew  the  former  and  his  place  of  residence,  which  was  near  by, 
and  the  person  addressed  was  well  known  in  the  town.  Western  Umon 
Tel.  Co.  V.  Cooper,  772. 

6.  Telegram,  "You  had  Better  Come  and  Attend  to  youe  Claim  at 

Once,"  imparts  notice  of  its  purpose,  and  of  the  importance  of  its  prompt 
delivery,  so  as  to  bring  such  matters  into  the  contemplation  of  the  par* 
ties  in  the  contract  for  its  transmission.  And  the  duty  of  carefulness 
would  not  have  been  more  fully  indicated  to  the  telegraph  company  by 
the  insertion  therein  of  the  name  of  the  debtors  of  the  sender,  in  the  ab- 
sence of  testimony  showing  otherwise.  Westet'n  Union  TeL  Co.  v.  Shef- 
JUld,  790. 

6.  Correspondence  between  Telegraphic  Operators  Sending  and  Re- 

CEiviNO  Message  not  communicated  to  the  sender  is  not  admissible  in 
evidence  for  the  purpose  of  showing  that  the  person  to  whom  the  mes- 
sage was  sent  was  not  at  the  time  in  the  place  to  which  it  was  sent^ 
Western  Union  Tel.  Co.  v.  Cooper,  772. 

7.  Information  Given  at  Office  of  Person  to  Whom  Telegram  is  Ad- 

dressed to  the  messenger  sent  there  to  deliver  it,  touching  the  where- 
abouts of  such  person,  is  admissible  in  evidence  upon  the  issue  of 
negligence  or  not  on  the  part  of  the  operator  and  messenger  in  failing  to 
deliver  the  message.     Id. 

%.  Reasonable  Diligence  must  be  Used  to  Deliver  Telegram,  and  what 
will  constitute  such  diligence  in  a  particular  case  will  depend  upon  the- 
circumstances  of  that  case,  of  which  the  jury  are  the  exclusive  judges. 
Id. 

f .  Where  Petition  Alleges  that  Telegram  was  Promptly  Transmittei>- 
from  Office  at  which  it  was  received,  but  there  is  evidence  that  it  was. 
delayed  there  for  a  time,  the  court  should  charge  the  jury  that  they 
should  confine  their  inquiry  to  the  question  of  proper  care  or  negligenca- 
in  delivering  the  message  at  the  oflBce  of  delivery.     Id. 

10.  Negligent  Transmission  of  Message  —  Measure  of  Damages. — A 
telegram  which  is  expressed  in  abbreviations  known  to  the  transmitting, 
company  is  in  no  sense  "in  cipher";  and  if  such  abbreviated  telegrauk 
be  altered  through  the  negligence  of  the  company,  the  sender  will  b» 
entitled  to  recover  such  damages  as  result  naturally  and  proximately 
from  the  company's  default,  and  which  he  could  not  himself  avert,  acting 
in  good  faith,  and  in  the  exercise  of  ordinary  prudence.  And  the  burden 
of  proof  is  upon  the  negligent  company  to  show  that  the  loss  might  bar* 
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been  mitigated  by  a  different  course  of  conduct  which  a  reasonably  pm* 
dent  man  ought  to  have  taken.     Pepper  v.  Telegraph  Company,  699. 

11.  Mebb  Fact  of  Employment  op  Telegraph  Company  to  TRANsicrf 
Message  does  not  make  the  company  the  agent  of  the  sender  so  as  to 
bind  him  upon  a  telegram  negligently  altered  in  the  transmission.  The 
sender  is  bound  by  the  contents  of  the  telegram  as  received  only  so  far 
as  it  is  a  faithful  reproduction  of  what  is  sent.     Id. 

12.  Company  cannot,  by  Any  Contract  not  Fair,  just,  and  reasonable,  if 
at  all,  limit  its  liability  for  damages  caused  by  its  negligence  in  the  trans* 
mission  of  messages.     Id. 

13.  Sale  Defeated  by  Negligent  Alteration  of  Message —Basis  of  Lia- 
bility. —  Where  a  sale  is  effected  by  telegram,  and  the  goods  are  de- 
livered, but  it  is  afterwards  discovered  that  the  sale  is  invalid  owing  to 
the  negligent  alteration  by  the  telegraph  company  of  the  seller's  message 
reducing  the  price,  the  true  measure  of  damages  is  the  difference  between 
the  real  value  of  the  goods  and  the  price  which  the  seller,  in  the  ezer« 
cise  of  due  care  and  diligence,  should,  under  the  circumstances  of  the 
particular  case,  have  received.  But  the  difference  between  the  prices 
named  in  the  telegram  as  sent  and  as  received  may  be  taken  as  the 
correct  measure  of  damages,  in  the  absence  of  proof  showing  any  better 
or  more  equitable  basis  of  the  company's  liability.     Id. 

14  Injury  to  Feelings,  Caused  by  Failure  to  Deliver  Telegraphio 
Message  relating  to  domestic  affairs,  is  an  element  of  actual  damages, 
where  the  failure  is  the  result  of  negligence  on  the  part  of  the  company 
or  its  servants.     Western  Union  Tel.  Co.  v.  Cooper,  772. 

16.  Damages  may  be  Recovered  Commensurate  wrrH  Injury,  without 
reference  to  the  degree  of  negligence  causing  it,  if  the  inexcusable  negli- 
gence of  a  telegraph  company's  servants  is  found  to  be  the  proximate 
cause  of  the  injury.    Id. 

16.  Measure  of  Damages  for  Failure  to  Deliveb  Telegram,  by  reason 
of  which  a  creditor  loses  his  debt,  is  the  value  of  such  debt  at  the  time, 
with  interest  thereon  at  eight  per  cent  until  the  day  of  trial,  together 
with  the  cost  of  the  message.      Western  Union  Tel.  Co,  v.  Sheffield,  790. 

17.  It  is  Proper  for  Court  to  Distinguish  between  Suffering  Actuallt 
Endxhied  and  the  suffering  necessarily  incident  to  confinement,  and  not 
resulting  from  the  want  of  medical  attendance,  in  an  action  to  recover 
for  injuries  to  a  wife  from  failure  of  a  telegraph  company  to  deliver  a 
message  sent  to  her  physician.     Western  Union  Tel.  Co.  v.  Cooper,  772. 

TELEPHONES. 
1.  Tklephone,  as  the  Word  is  Used  in  the  Statutes  of  Indiana,  means 

an  organized  apparatus  or  combination  of  instruments  usually  in  use  ia 

transmitting  as  well  as  in  receiving  telephonic  messages.     Central  Urdon 
Tel.  Co.  V.  Falley,  114. 
S.  Telephone  Companies  are  Common  Carriers  of  News,  and  as  Sucb 

Subject  to  Proper  Regulations  requiring  them  to  conduct  their 

business  in  a  manner  conducive  to  the  public  benefit.     Id. 
Jb  Company  may  be  Compelled  by  Mandamus  to  furnish  any  person  or 

company  the  like  service  which  it  furnishes  to  others,  and  on  like 

terms.     Id. 
A,  The  Price  to  be  Charged  for  the  Use  of  Telephones  and  Telb* 

PHONio  CoNNBonoNS  may  be  regulated  by  the  legislature  relative  to 

business  conducted  within  the  state.     Id. 
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6.  CoxPAiazs  MC8T  FuRNisn  Each  Pekson,  under  the  statotes  of  Iii<^ 
diana,  with  a  telephone  and  with  telephonic  commnnicationa  aad 
connections;  and  cannot  relieve  themselves  from  their  liability  so  to  do 
by  abandoning  what  is  known  as  the  exchcinge  and  rental  system,  and 
substituting  therefor  another  system,  under  which  all  persons  most  re- 
sort to  stations  fixed  by  the  companies  where  telephones  are  kept  to  b* 
used  upon  the  payment  of  a  certain  toll.     Id. 

6.  Fact  that  a  Cobo'ai^t  has  Eztenssd  its  Linbs  through  Ditfebknt 

States,  and  is  engaged  in  interstate  commerce,  will  not  relieve  ift. 
from  the  operation  of  state  statutes,  upon  business  conducted  wholly 
within  the  state,  nor  justisfy  its  refusal  of  a  telephone  and  the  best 
telephonic  connections  and  facilities  to  a  person  doing  business  iu 
such  state,  on  the  terms  prescribed  by  such  statute.     Id. 

7.  The  Right  to  a  Wkit  of  Mandate  to  Compel  the  FcKNisHiNa  o» 

Telephonic  Facilities  is  not  Taken  Away  by  a  statute  imposing  a. 
penalty  for  refusing  such  facilities.  The  statutory  remedy  is  cumulative 
merely.     Id. 

8.  Evidence.  —  When  a  person  places  himself  in  connection  with  the  tele- 

phone system  through  an  instrument  in  his  office,  he  thereby  invite» 
communication  in  relation  to  his  business  through  that  channeL  Con- 
versations so  held  are  as  admissible  in  evidence  as  personal  interview* 
by  a  customer  with  an  unknown  clerk  in  charge  of  an  ordinary  shop 
would  be  in  relation  to  the  business  then  carried  on,  and  the  fact  that 
the  voice  at  the  telephone  was  not  identified  does  not  render  the  con- 
versation inadmissible.      Wolfe  v.  Missouri  Pacific  R'y  Co.,  331. 

TORTS. 
See  Damages,  6;  Set  off,  I. 

TRADE-MARKS. 

1.  Where  It  Appears  that  Trade-mark  was  Used  to  Securb  Bbn- 
EFIT  to  User  at  the'  expense  of  the  owner,  and  that  it  was  not  sim- 
ply used  in  good  faith  for  the  purpose  of  explanation  or  information, 
the  just  presumption  is,  that  the  person  so  using  the  trade-mark 
intends  to  deceive,  and  that  he  will  probably  succeed  in  his  purpose, 
and  the  courts  will  restrain  such  wrongful  use.     Keller  v.  Goodrich,  88. 

S.  Where  SiMiLmTDE  ls  in  Substantial  Parts  of  Trade-mark,  thkrk  i» 
Infringement,  and  an  evasive  attempt  to  hide  the  similarity,  or  a  color- 
able explanation  which  appears  to  be  made  for  the  purpose  of  escaping 
the  efiect  of  a  wrongful  use  of  the  trade  mark,  will  not  defeat  the  owner's 
right  to  an  injunction.   Id. 

9.  Tka de-mark  Containing  Words,  "The  Akron  Dental  Rubber,"  is 

Infringed  by  the  use  of  a  label  containing  the  words,  "Non-secret  Den- 
tal Vulcanite,  made  according  to  our  analysis  of  the  Akron  Dental 
Rubber,"  the  last  three  words  being  prominently  displayed  in  larg* 
type,  and  printed  in  different  colored  ink  from  the  preceding  words,  and 
injunction  will  lie  to  restrain  the  infringement.  Id. 
4.  In  Contention  as  to  Infringement  of  Trads-marx,  IW'IDsnok  ab  t« 
Qualitt  of  the  articles  manufactured  by  the  respectire  parties  ia  im- 
material.    Id. 

TRESPASS. 

L  One  Who  Procures  a  Trespass  to  be  Committed  ia  liable  with 
those  who  commit  it.    McChsiey  v.  Powell,  612. 
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2.  Under  Penkstlvania  Statttte,  act  of  March  29,  1824.  giving  treble 
damages  tor  all  timber  cnt  and  removed  from  the  land  of  another  with- 
out  the  owner's  consent,  a  person  who  sells  the  right  to  cut  timber 
upon  land  which  he  claims,  but  which  in  fact  belongs  to  another,  and 
who  points  out  the  lines,  puts  his  vendee  in  possession,  and  receives  the 
consideration,  incurs,  with  his  licensee,  the  penalty  of  the  statute  for  all 
timber  cut  and  removed  by  such  licensee  without  the  consent  of  the 
owner.    Id. 

8.  Trespassee  on  the  Premises  of  Another  Ordinarily  Assumes  All 
Risk  of  Danger  from  the  condition  of  the  premises,  and  cannot  recover 
from  injury  happening  to  him,  without  showing  that  it  was  wantonly 
inflicted,  or  that  the  owner  or  occupant,  being  present  and  acting,  might 
have  prevented  the  injury  by  the  exercise  of  reasonable  care  after  dis- 
covering the  danger.     Frost  v.  Eastern  R.  R.,  396. 

4.  Land- OWNER  is  not  Liable  to  a  Minor  Who,  while  Trespassing  upon 
THE  Owner's  Premises,  is  injured  by  a  turn-table  insecurely  guarded 
and  wrongfully  set  in  motion  by  older  boys  who  are  turning  and  playing 
thereon,  when  the  premises  on  which  the  turn-table  was  situated  is 
about  sixty  feet  from  any  public  highway,  and  on  land  which  is  inclosed 
by  a  fence,  and  when  the  turn-table  was  fastened  by  a  toggle  which  pre- 
vented its  being  set  in  motion  unless  the  toggle  was  drawn  by  a  lever, 
and  the  lever  could  not  have  been  drawn  and  the  turn-table  unfastened 
except  by  the  act  of  such  older  boys,  or  of  some  person  other  than  such 
minor.     Id. 

i.  Tenant  for  Life  of  Personal  Property  in  Possession  has  right  to  re- 
claim it  when  it  is  taken  by  a  trespasser,  and  the  remaindermen  need 
not  be  joined  as  parties  in  an  action  for  its  recovery.  MilUUn  v.  Sinoot, 
813. 

C  Different  Suits  may  be  Brought  for  Two  Distinct  Trespasses. 
Where,  therefore,  a  sheriff  wrongfully  seizes  four  horses  from  the  plow 
and  wagon  of  the  owner,  which  are  immediately  reclaimed  by  the  owner, 
and  at  a  different  time  and  place  seizes  stock-horses  of  the  same  owner 
on  the  range,  the  right  of  action  for  the  recovery  of  the  atock-horses  is 
not  lost  by  the  action  to  reclaim  the  work-horses.    Id. 

TRIAL. 

1.  Trial  Court  mat  Properly  Refuse  Leave  to  plaintiff  after  the  evi- 

dence in  the  case  has  been  all  introduced,  to  file  an  amended  complaint 
involving  an  entire  change  in  the  theory  of  the  case.  Lewark  v.  Carter, 
40. 

2.  Second  Continuance  is  Properly  Refused  to  Railroad  Company  ap- 

plying  therefor  on  account  of  the  absence  of  a  witness  in  its  employ  re- 
siding in  another  county,  where,  relying  upon  being  able  to  have  hiiu 
personally  present  at  the  trial,  it  made  no  effort  to  take  his  deposition, 
but  was  disappointed  by  reason  of  the  fact  that  one  of  its  officials  had 
given  him  leave  of  absence.  East  Line  etc.  R.  R.  Co.  v.  Scott,  804. 
Sb  Disqualified  Judge.  —  By  the  common  law  of  this  state,  a  judge  related 
to  either  party  within  the  fourth  degree  is  not  qualified  to  sit  in  the  cm«. 
Fowler  v.  Brooks,  425. 

TROVER. 
MxAsuBB  OF  Damages  in   Action  of  Trover  to  Rboovek  for  Trees 
Carelessly,  but  not  willfully,  cut  on  plaintiff 's  land  is  the  value  of  such 
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trees  at  the  place  where  and  immediately  after  they  were  severed. 
Nothing  can  he  added  for  increased  value  given  to  them  by  subsequent 
•eta  of  the  defendant,  such  as  trimming  them  and  hauling  them  to  hia 
mill.    Beede  v .  Lamprey,  426. 

TRUSTS  AND  TRUSTEES. 

1.   iKJTTXOnON  WILL  NOT  ISSUB  TO  PREVENT  A  SaLB  Tnn>ER  A  TbUST  DbXS 

Given  to  Seourb  the  Payment  ot  a  Debt  on  the  ground  that  great 
financial  depression  exists,  and  the  property,  therefore,  will  not  bring 
anything  near  its  true  value.    MuUer  v.  Stone,  889. 

fl,  Duty  of  TRtrsxES  Requires  Him  to  Use  Every  Reasonable  Effobt 
TO  Sell  the  Estate  to  the  best  advantage,  and  to  apply  to  a  court  of 
equity  where  there  is  a  cloud  upon  the  title  or  doubt  of  or  uncertainty 
as  to  the  amount  to  be  raised  or  as  to  prior  encumbrances,  or  where  there 
is  a  conflict  between  the  creditors,  and  in  every  case  in  which  the  aid  of 
such  court  is  necessary  to  remove  impediments  in  the  way  of  a  fair  exe* 
cution  of  the  trust.   Id, 

t,  Trustee  will  be  Restrained  from  Makino  a  Sale  while  there  is  a 
cloud  upon  the  title,  or  doubt  or  uncertainty  as  to  debts  secured,  or  a 
dispute  or  conflict  among  creditors  as  to  their  respective  claims.    Id. 

4.  Sale  by  Trustee  will  not  be  Enjoined  to  Take  an  Account  of  Liens 
ON  THE  Property,  when  the  exact  amount  of  the  debts  and  other  priori- 
ties are  already  fully  known.    Id. 

i.  Reconveyance  of  Trust  Estate  Sustained.  —  A  single  woman,  just 
prior  to  her  marriage  in  1846,  made  a  deed  of  trust  of  all  her  property 
to  a  trustee,  for  her  sole  and  separate  use,  without  power  in  her  t* 
alien  or  encumber,  but  with  a  power  to  dispose  of  by  will.  In  1849, 
upon  a  bill  or  petition  by  the  trustee,  and  a  concurring  answer  signed  by 
the  cestui  que  trust  and  her  husband,  the  court  decreed  a  reconveyance  to 
the  cestui  que  trust  of  the  entire  property  and  estate,  and  a  deed  of  recon« 
reyance  was  accordingly  executed  and  delivered.  In  1887,  after  the 
death  of  the  husband,  the  widow  and  former  cestui  que  trust  appealed 
from  the  decree  made  in  1849,  alleging  that  she  had  no  power  to  consent 
to  it,  being  a  married  woman,  and  that  the  same  was  erroneous.  In 
such  case,  the  appellant  having  reaped  the  full  benefit  and  advantage  of 
the  decree,  made  upon  her  own  request,  and  continued  to  do  so  for  an 
uninterrupted  period  of  thirty -eight  years,  and  moreover,  as  the  death  of 
her  husband  effected  the  same  result  as  the  decree,  no  judgment  that  the 
appellate  court  could  render  would  re-estabUsh  the  deed  of  trust,  and  re- 
clothe  her  with  the  fettered  estate  which  she  held  under  its  operation, 
the  decree  should  not  be  reversed,  even  if  erroneous.  Bigham's  Ap- 
peal, 522. 

6.  Rbsulttnq  Trust  must  Arise  at  the  Time  of  the  Execution  of  thb 
CoNVEYANOB.     A  subsequent  payment  will  not,  by  relation,  attach  as  a 
trost  the  original  purchase.     BeecJier  v.  Wilson,  883. 
See  Wills,  16-18. 

UNDUE  INFLUENCE. 
See  Gifts,  3. 

USAGES. 
CftAOl  IS  NOT  Admissiblb  TO  CoNTROl.  THE  RuLBS  OF  Law  or  to  conora- 
diot  the  express  or  implied  terms  of  a  contract,  or  to  make  the  rights  or 
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liabilities    of  the  parties    other  than  they  are  by  the  omnmoa  laW. 
Mutual  Aaaur.  Soc.  v.  Scottish  etc.  Ins.  Co.,  819. 

See  Banks  and  Banking,  6;  Insubanob,  3. 

VERDICT. 
See  DAMA0E3,  7. 

WAGERS. 
See  Negotiable  Instruments,  8,  6. 

WAREHOUSEMEN. 
See  Cabriees?,  19. 

WILLS. 

1.  FiTNDAMENTAL  RuLE  IN  CONSTRUCTION  OF  WiLLS  IS,  that  the  Inten- 
tion of  the  testator,  if  not  inconsistent  with  some  established  rule  of 
law,  must  control;  and  to  ascertain  that  intention  the  courts  will  look  to 
the  circumstances  under  which  he  makes  his  will,  as  to  the  state  of  his 
property  and  his  family,     Elliott  v.  Elliott,  54. 

.2.  Ordinarily,  No  Trust  will  Arise  where  a  devise  ia  made  to  one 
standing  in  the  relation  of  parent,  as  such  directions  generally  relate 
to  the  motive  only  of  the  testator  or  donor.     Id. 

t»  Construction  of.  Words  "My  Children,"  in  Devise.  — Devise  of 
property  to  wife  "  to  nse  and  dispose  of  as  she  may  think  best  for 
herself  and  my  children,"  bequeaths  the  property  to  the  wife,  charged 
with  an  implied  trust  for  the  use  of  herself  and  the  testator's  children. 
And  the  words  "  my  children  "  will  be  construed  to  mean  the  testator's 
illegitimate  children  by  the  devisee,  to  the  exclusion  of  his  legitimate 
children  by  a  former  wife,  where  it  is  plain  from  the  surrounding  cir- 
enmstances  that  such  was  his  intention.     Id. 

4.  CoBtPULSiON  OP  Devisee  to  Perform  Promise.  —  Where  a  husband 
expressed  to  his  wife  his  intention  of  devising  all  his  property  to  his 
own  heirs,  but  was  induced  by  her  to  sell  and  will  it  to  her,  in  form 
absolute,  upon  her  assurances  that  she  would  use  it  during  her  natural 
life,  and  at  her  death  would  devise  it  to  his  heirs,  upon  the  failure  or 
refusal  of  the  devisee  to  perform  her  agreement  after  the  death  of  the 
testator,  equity  will  decree  a  trust  in  favor  of  such  heirs,  and  convert 
the  devisee  into  a  trustee  for  their  benefit.     Oilpatrick  v.  Olidden,  245. 

i.  Precatory  Bequest.  —  A  will  proved  prior  to  the  Pennsylvania  wills 
act  of  1833  contained  an  introductory  paragraph,  which  provided: 
"And  to  such  worldly  estate  wherewith  it  hath  pleased  God  to  intrust 
me,  I  dispose  of  the  same  in  the  following  manner. "  In  a  subsequent 
clause  was  a  devise  us  follows:  "I  will  and  bequeath  to  my  daughter, 
Mary  Mclntyre,  the  one  half  of  the  land  that  I  possess  above  the 
r*ad,  that  is,  the  north  end.  She  will  not  have  power  to  sell,  but  may 
leave  the  same  to  her  children."  In  such  case,  the  first  sentence  of 
this  clause,  construed  in  connection  with  the  introductory  paragraph, 
passes  a  fee,  unaffected  by  the  attempted  restraint  upon  alienation 
oontained  in  the  second  sentence  of  said  clause;  and  the  additional 
words  of  the  second  sentence,  "but  may  leave  the  same  to  her  chil- 
dren," are  precatory  only,  and  not  obligatory,  and  so  cannot  defeat  the 
•therwiae  operative  effect  of  the  devise.     Melnt^re  r.  Mclntyre^  629. 
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t.  OirOORAPHTC  Will.  —  Dksioked  Cladsk  of  Attestatiox  following  the 
signatare  to  an  olographic  will  does  not  create  any  presumption  that  the 
testator  did  not  intend  it  to  have  efiFect  as  his  will.  The  will  A^aa  com- 
plete when  signed,  and  even  if  the  clause  of  attestation  was  added  with 
the  intent  of  revoking  the  will,  it  cannot  be  permitted  to  have  that  effect, 
for  the  reason  that  the  revocation  of  a  will  must  be  executed  with  the 
same  formalities  as  the  will  itself.     Perldns  v.  Jones,  863. 

7.  Codicil  to  Olographio  Will.  —  A  Paper  Found  Inclosed  in  an  Olo- 
graphic Will,  and  executed  with  all  the  formalities  requisite  for  a  will, 
and  testamentary  in  its  character,  must  be  admitted  to  probata  as  a  cod- 
icil to  the  first  will,  though  it  contains  no  reference  thereto.   Id. 

S.  Testamentary  Paper  Which  does  not  Meet  Requirements  of  Penn- 
sylvania wills  act  of  1833  is  not  a  will,  and  the  register  cannot  make  it 
one  by  admitting  it  to  probate.      Wall  v.  Wall,  549. 

9.  Invalidity    of  Decree  Admittinq   Will   to  Probate.  —  When   the 

record  of  probate  shows  that  the  testamentary  writing  presented  to 
the  register  for  probate  was  not  signed  by  the  alleged  testator,  and 
that  the  failure  to  sign  was  not  accounted  for,  as  required  by  the  Penn- 
sylvania wills  act  of  1833,  in  order  to  entitle  the  writing  to  probate,  in 
snch  case,  the  register  was  without  jurisdiction,  and  his  decree  admit* 
ting  the  paper  to  probate  as  a  will  was  an  absolute  nullity.     Id. 

10.  Perpetutties. — Where  a  testator  bequeaths  an  equal  share  of  the 
income  of  a  trust  fund  to  each  of  his  four  children  for  life,  and  upon 
the  death  of  either  or  each,  then  one  fourth  of  the  residuary  estate 
to  go  to  the  use  of  his  or  her  child  or  children  who  attains  the  age 
of  twenty-five  years,  and  the  issue  of  any  or  of  such  as  should  die 
under  that  age  leaving  issue,  in  equal  shares,  but  if  more  than  one, 
such  issue  to  take  their  parents'  share  j>er  sth-pes,  and  if  any  of  the 
testator's  children  should  die  without  issue  surviving,  then  the  share  so 
limited  to  his  or  her  child  or  children  to  go  to  the  other  children  and 
their  issue  upon  the  limitations  aboye  set  forth,  and  then  by  codicil  di- 
rects that  distribution  shall  be  made  per  capita  among  the  grandchil- 
dren instead  of  per  stirpes,  and  no  grandchildren  are  born  after  his  death, 
—  such  bequests  to  the  grandchildren  are  contingent,  and  vest  only 
when  he  or  she  shall  have  attained  the  age  of  twenty-five  years;  and  as 
those  bom  before  and  after  the  testator's  death  are  included,  and  as 
under  the  will  the  vesting  of  the  remainders  may  be  postponed  for  more 
than  twenty-one  years  after  the  death  of  a  life  tenant,  the  rule  against 
perpetuities  is  violated,  and  remainder  void.     Coggin'a  Appeal,  565. 

11.  Legacy,  Vested  or  Contingent. — Where  there  is  any  serious  doubt 
whether  a  legacy  is  vested  or  contingent,  the  doubt  should  be  resolved 
in  favor  of  vesting,  if  such  conclusion  can  be  reached  by  a  fair  and 
reasonable  construction  of  the  %/hole  will,  and  not  from  particular  ex- 
pressions.    Id. 

12.  Perpetuities.  —  Rule  that  future  interests  must  vest  within  a  life 
or  lives  in  being,  and  twenty-one  years  thereafter,  must  be  tested  by 
possible,  and  not  by  actual,  events,  and  if  the  gift  is  to  a  class,  and  is 
void  as  to  any  of  the  class,  it  is  void  as  to  all.     Id. 

18.  Where  Particular  Estate  or  Interest  for  Lifb  is  carved  out^ 
with  a  gift  over  to  the  child'-en  of  the  person  taking  that  interest,  or 
of  any  other  person,  the  limitation  will  embrace  not  only  the  objects 
living  at  the  death  of  the  testator,  but  all  who  shall  subsequently  ooma 
into  existence  before  the  period  of  distribution.  Id. 
Am.  St.  Rbp..  Vol.  X.  —62 
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14.  PERPETtrrriES.  —  Future  estates  limited  upon  a  life  estate,  which  will 
not  certainly  take  eflFect  within  twenty-one  years,  and  the  usual  period 
of  gestation  thereafter,  and  after  the  termination  of  the  life  estate,  are 
void  as  against  perpetuities.     Id. 

15.  Contingent  Remainder.  —  Where  the  attainment  of  a  certain  age 
forms  part  of  the  original  description  of  the  devisee,  the  vesting  of 
the  estate  is  suspended  until  the  attainment  of  that  age,  even  though 
the  limitation  over  is  only  to  take  effect  in  case  of  his  death  under  that 
age  without  issue.     Id. 

16.  Mandatory  Trust.  — Where  a  testator  creates  a  trust  in  his  resid- 
uary estate  by  providing  that  "I  give  and  bequeath  the  same  to  my 
executors,  to  be  devoted  and  given  by  them  to  such  institutions  or  uses 
as  they  in  their  best  judgment  may  consider  the  most  compatible  with 
the  views  and  instructions  which  I  have  given  them,"  and  expressly  pro- 
viding that  no  part  of  such  estate  should  pass  under  the  intestate  laws, 
such  trust  is  mandatory,  and  gives  the  executors  a  discretion  in  carry- 
ing out  the  orders  and  instructions  of  the  testator  according  to  his  judg- 
ment, and  not  a  discretion  to  distribute  the  estate  according  to  their 
judgment.     McGurdy^a  Appeal,  575. 

17.  Exhausted  Trust.  —  Where  the  testimony  of  the  executors,  one  of 
whom  is  dead,  is  the  only  evidence  of  the  object  of  a  trust,  and  they, 
by  solemn  instrument  under  seal,  against  their  interests,  declare  that 
they  have  fully  carried  out  or  provided  for  all  the  objects  of  the  testator's 
bounty,  as  expressed  by  him  in  his  secret  instructions  to  them,  further 
inquiry  as  to  unexecuted  instructions  will  not  be  required.     Id. 

18.  Exhausted  Trust  —  Distribution  of  Balance.  —  Where  a  trust  by 
a  testator  is  established,  but  its  terms  are  not  stated  in  the  will,  the 
only  evidence  of  its  objects  being  the  testimony  of  the  executors,  and 
they,  by  solemn  instrument,  under  seal,  declare  that  they  have  fully 
carried  out  or  provided  for  all  the  objects  of  the  testator's  bounty,  as 
expressed  by  him  in  secret  instructions  to  them,  and  that  there  is  an 
unappropriated  balance  Avhich  they  claim  ag  their  own;  the  purposes  of 
the  trust  being  exhausted,  such  balance  must  be  distributed  under  the 
intestate  laws,  though  that  be  contrary  to  the  testator's  express  desires. 
Id. 

19.  Power  ov  Sale.  —  Although  the  time  for  the  exercise  of  a  power  of 
sale  contained  in  a  will  may  not  be  limited  by  any  words  used  in  its 
creation,  still  the  intention  of  the  testator  as  to  the  time  of  its  exercise 
may  be  ascertained  from  the  terms  of  the  entire  will  and  its  manifest 
general  scheme  and  purpose.     Wilkinson  v.  Buist,  580. 

JO.  Power  of  Sale.  —  Where  a  power  of  sale  to  executors  contained  in  a 
will  is,  when  taken  alone,  without  limitation  as  to  time  for  its  exercise, 
but  is  exercisable,  in  their  discretion,  at  any  time  after  the  testator's 
death,  and  yet  it  appears  from  an  interpretation  of  the  entire  will  that 
it  was  the  intention  of  the  testator  to  limit  the  time  for  its  exercise  to 
the  lifetime  of  his  widow,  its  exercise  after  her  death  by  the  executors 
will  create  a  defective  title.     Id. 

11.  Power  of  Sale  contained  in  a  will,  though  expressed  in  the  most 
general  terms  as  to  the  time  for  its  exercise,  cannot  be  further  exer- 
cised, if  the  purpose  for  its  creation  appears,  and  that  purpose  has 
ceased,  as  it  will  not  be  presumed  that  the  testator  intended  that  it 
should  be  exercised  after  the  accomplishment  of  its  purpose.     Id. 
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t2.  Ddsation  of  PofVER  OP  Sale  in  a  will  aa  to  the  time  for  its  exercise 
is  governed  by  the  intention  of  the  testator  in  all  cases;  and  when  the 
limitations  in  a  settlement  by  will  have  expired,  and  absolute  interests 
in  fee  have  vested  in  possession  in  persons  am  juris,  it  may  well  be 
supposed  that  the  testator  intended  that  a  power  of  sale,  without  limi* 
tation  of  time  for  its  exercise,  will  not  thereafter  be  exercised;  but  if  a 
contrary  intent  appears  from  the  will,  the  power  will  be  upheld,  unless 
obnoxious  to  the  rule  against  perpetuities,  or  the  cestui  que  trust  has 
elected  to  take  the  property  as  it  stands.     Fd. 

t3.  A  Legacy  or  Devise  Lapses  and  Becomes  Void  by  the  rales  of  th« 
common  law,  if  the  legatee  or  devisee  fails  to  sorvive  the  testator.  In 
the  Matter  of  Wells,  457. 

S4.  A  Testator  is  never  Sxtpposkd  to  Intend  to  Give  to  Ant  but  Thosi 
Who  hat  Scrytve  Uiii,  unless  he  expresses  such  intention  in  unmis* 
takable  language.     Id. 

K,  Intention  that  a  Leoact  shall  not  Lapse  is  not  manifest  from  the 
fact  that  the  testator,  after  making  the  legacy  and  naming  the  legatee, 
adds  these  words:  "  To  have  and  to  hold  the  same  to  them,  their  heirs 
and  assigns  forever."  This  rule  remains  applicable  in  the  state  of  New 
York,  notwithstanding  the  provisions  of  its  statutes,  under  which  words 
of  inheritance  are  no  longer  necessary  to  convey  a  fee,  and  are  mere  sur- 
plusage when  used  in  wills  or  in  deeds.     Id. 

C6.  Extrinsic  Evidence  is  Admissible  to  Aid  in  the  Exposition  or  a 
Will  only  in  those  cases  where  from  some  ambiguity  or  obscurity  a  dif- 
ficulty arises  in  applying  the  words  of  the  will  to  the  subject-matter  of  a 
devise  or  legacy.     Id, 

57.  Evidence  that  the  Legatees  were  the  Next  of  Kin  of  the  deceased 
husband  of  the  testatrix,  from  whom  she  had  received  all  her  estate,  is  not 
sufficient  to  give  the  words  any  other  than  their  ordinary  signification, 
nor  to  prevent  the  lapse  of  any  of  such  legacies  upon  the  death  of  the 
testatrix  prior  to  that  of  the  legatee.     Id. 

58.  If  the  Enjoyment  of  a  Legacy  is  Postponed,  the  Leading  Inqitibt 
for  the  purpose  of  determining  whether  it  vests  or  not  is,  whether  the 
gift  is  immediate,  and  the  time  of  payment  or  enjoyment  only  post- 
poned, or  is  future  and  contingent,  depending  upon  the  beneficiary  ar- 
riving at  age,  or  surviving  some  other  person,  or  the  like.  Oodtel  v. 
Wolf,  464. 

59.  Legacy,  when  It  does  not  Vest.  —  If  the  only  gift  consists  of  a  trust 
to  divide  at  a  future  time,  the  gift  is  future,  not  immediate,  contingent, 
nor  vested,  unless  from  the  particular  circumstances  a  contrary  inten- 
tion may  be  collected.     Id. 

10.  In  CoNSTRtriNQ  a  Will,  the  Construction  shoitld  Follow  the  Intent 
collected  from  the  whole  will;  and  the  general  rules  adopted  by  the 
courts  to  aid  the  interpretation  of  wills  must  give  way  when,  on  a  con- 
sideration of  the  scheme  of  the  will,  or  of  special  clauses  or  provisions, 
their  application  in  a  particular  case  would  defeat  the  intention.     Id. 

11.  A  Devisb  OB  Bequest  will  be  Regarded  as  Vested,  and  not  Con- 
TINOBNT,  if  the  property  is  devised  to  trustees  to  be  by  them  divided 
among  the  children  of  the  testator  on  the  youngest  attaining  the  age  of 
twenty-one  years,  when  it  appeared  there  was  reason  for  postponing 
their  enjoyment  until  that  time,  and  the  income  is  directed  by  the  tes- 
tator to  be  invested  "for  the  benefit  of  his  children,"  and  the  trustees 
are  directed  "to  invest  the  same  for  the  benefit  of  my  said  children," 
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and  also  "to  pay  and  advance  to  each  of  my  children  as  they  respect- 
ively arrive  at  the  age  of  twenty-one  years,  or  as  they  shall  respectively 
marry,  the  sum  of  three  thousand  dollars,"  and  also  directs  that  the 
corpus  and  accumulations  shall  be  "  divided  equally  among  my  children, 
share  and  share  alike,  after  deducting  all  advances  made  as  above  pro- 
vided to  any  of  my  children,  so  that  each  child  may  have  and  receive 
an  equal  share  of  my  estate. "  Upon  death  of  one  of  the  children  before 
the  period  of  division  arrives,  his  share  vests  in  his  heirs  at  law.     Id. 

S2.  Revocation  by  Codicil.  —  When  a  testator,  by  a  codicil,  revokes  a 
devise  or  bequest  in  his  will,  or  in  a  previous  codicil,  expressly  grouud- 
ing  such  revocation  on  the  assumption  of  a  fact  which  turns  out  to  be 
false,  the  revocation  does  not  take  eflfect,  being  conditional,  and  de- 
pendent on  a  contingency  which  fails.  This  rule  applies  to  cases  where 
the  falsity  or  error  of  the  alleged  fact  rested,  not  in  the  personal  knowl- 
edge of  the  testator,  but  was  assumed  upon  information  derived  from 
others.     MendinhalVa  Appeal,  590. 

83.  Revocation  bt  Codicil.  —  Where  a  testator  revokes  a  bequest  to  his 
daughter  by  a  codicil,  giving  as  a  reason  therefor  that  he  had,  since 
the  execution  of  his  will,  made  a  gift  and  loan  to  her  husband,  such 
codicil  will  not  be  set  aside  on  the  ground  that  the  transaction  was  a 
sale,  and  not  a  gift,  and  that  no  loan  was  made,  when  the  facts  were 
peculiarly  within  the  knowledge  of  the  testator,  and  the  transaction  was 
in  effect  an  advancement,  and  so  regarded  by  him.  Id. 
See  Executions,  9. 

WITNESSES. 

1.  Impeachment.  —  Credit  of  witness  may  be  impeached  by  showing,  after 

laying  the  proper  foundation,  that  he  has  made  statements  out  of  court  in- 
consistent with  those  made  in  court.    Leahey  v.  Cass  Ave.  etc.  i?'y  Co.,  300. 

2.  Rule  of  Procedure  in  Case  of  Contempt.  —  Where  a  witness  under 

examination  before  an  officer  not  having  power  to  punish  for  contempt 
refuses  to  answer  a  proper  question,  the  officer  should  report  to  a  court 
having  jurisdiction,  and  ask  it  to  compel  an  answer  or  punish  the  contu- 
macious witness.  Keller  v.  Ooodrkh,  88. 
%.  Assistance  of  Courts  in  Securing  Testimont. — On  Principlb  ow 
Comity,  courts  of  state  where  a  deposition  is  taken  to  be  used  in  another 
state  will  exercise  their  authority,  when  appropriately  invoked,  to  secure 
competent  testimony,  and  will  assist  an  officer  within  their  jurisdiction, 
when  assistance  is  properly  asked,  to  secure  answors  to  competent  ques- 
tions.    Id. 
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